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Lyons  v.  Mubbat. 

[fl5  XUWWW.  SSL] 

1*8  BiLU-— If  CaMDTsoBa  hats  Obxajhid  OwnoLkL  Jv 
•gftinst  tbeir  dabior's  eiitato,  but  cannot  take  oat  «x6(nitiim  theraon  be- 
osnae  of  bis  death,  and  the  estate  being  insolventy  no  farther  pnw*f^^«gff 
a;t  law  are  reqaiied  to  lay  the  foondatioQ  for  equitable  relief  in  the  shftpe 
of  »  creditor's  bill  as  agaimt  a  fraudnlent  grantee. 

Taxtmwm  Who  VoLimxiJULr  Pats  Fuji  Dksii  vith  his  individual 
means  does  not  thereby  become  a  firm  creditor  for  the  amount  paid,  so 
aa  to  be  subrogated  to  ^e  rights  of  the  creditors  whose  debts  he  paid,  in 
a  state  where  partnership  debts  are  joint  and  sereral.  He  only  has  the 
right  to  bring  the  payments  into  hk  aooonnts»  and  after  the  other  tirm 
debts  are  paid,  the  amount  he  paid  goes  to  his  credit  in  a  settlement 
between  the  partners. 

Cisditok's  Bill  la  SurncmrT,  as  against  a  general  demurrer  stating  no 
spaeifio  objections,  when  the  bill,  voich  is  brought  to  subject  certain 
funda  to  a  judgment  at  law,  allegea  that  one  partner,  on  the  death  of  the 
other,  administered  on  the  partnership  estate,  and  paid  a  firm  debt  out 
of  hia  individual  aetata,  and  on  final  distribution  of  the  firm's  assets,  pro- 
eared  an  order  to  pay  forty -two  per  cent  of  such  firm  debt  out  of  the 
partnerahip  property,  and  paid  such  amount  with  intent  to  defraud  his 
avaditora,  and  thus  take  credit  for  a  fictitious  payment;  and  the  bill  need 
not  alle^ge,  in  ternia»  thai  the  creditor  received  the  last  payment  to  aid 
In  defrandiwg  ereditora,  nor  that  he  had  notioe  of  such  intended  fraud, 
for  the  reaaon  that  it  waa  without  consideration,  and  void  as  to  them. 

FlSmBSHIF  —  VOLVNTAET    PaTMENT  OV    FiRM  DsBT    BT    ADMINISTBRUrO 

PABram,  FBAvmnajrt  aa  to  InDiYiiyuAL  CRSDiroBa. —Where  one  part- 
mm,  atk  the  death  of  the  other,  administeni  on  the  partnerahip  eatate,  and 
faya  out  of  hia  individual  property  a  firm  debt  due  a  creditor,  and  then, 
an  final  distribution  of  the  estate,  obtains  an  order  of  court,  and  pays 
lorty-two  per  cent  of  the  same  debt  out  of  the  firm  assets,  such  pay- 
maoty  being  for  no  consideration,  is  void  as  to  the  administrator's  cred* 
Itonb  he  being  largely  indebted  at  the  time,  even  though  the  creditor 
faad  ia  lanowit  of  any  fraDdulant  intent. 
AM.  Wi.  Rar.,  Vol.  YL— 2  17 
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PABT9XR8HIP.  ^IHDIVillUAL  CrXDITOBS  OF  PaBTNIB  who  !■  Mting  U  ad* 

minutntor  of  the  partnership  estate  on  the  death  of  the  other  partner 
are  not  parties  or  privies  to  the  order  of  distrihatioii  ol  firm  sssets,  so  m 
to  be  bound  thereby,  when  the  admimstering  partner  is  alive  at  the  time 
and  his  individual  property  is  not  in  liquidation. 

IF.  U.  Briggsy  for  the  plainti£f  in  error. 

Smith,  Silver,  and  Brown,  and  W.  P.  Harriion^  for  the  de- 
fendant in  error. 

Black,  J.  Plaintiffs  sued  out  this  writ  of  error  to  review 
the  judgment  of  the  circuit  court  in  sustaining  a  demurrer  to 
the  amended  petition.  Aaron  McPike,  one  of  the  plaintiffs, 
recovered  a  judgment  against  Edward  C.  Murray,  Archibald 
M.,  William  M.,  and  Walter  J.  Van  Horn,  partoers,  doing 
business  under  the  firm  name  of  Van  Horn,  Murray,  and  Com- 
pany, for  some  fourteen  hundred  dollars,  in  the  year  1870. 
The  other  plaintiffs,  Sarah  C.  Lyons  and  the  Bank  of  Pike 
County,  obtained  judgments  against  Murray,  the  former  for 
$142,  and  the  latter  for  $4,740.  Thereafter,  and  in  1870,  Wil- 
liam M.  Van  Horn  died,  and  Murray  gave  bond  as  surviving 
partner  and  administered  upon  the  partnership  effects.  In 
1882  Murray  died,  and  the  defendant  became  the  adminis- 
tratrix of  his  estate.  The  plaintiffs  then  had  their  judgments 
allowed  by  the  probate  court  and  classed  as  demands  against 
the  Murray  estate. 

The  petition  makes  these  further  allegations:  That,  in  1870, 
William  C.  Luce  had  demands  allowed  by  the  probate  court 
against  the  firm  assets,  amounting  to  $12,666;  that  prior  to 
the  14th  of  November,  1879,  Murray  sold  and  delivered  to 
Luce  all  of  his  individual  property,  real  and  personal,  in  pay- 
ment and  in  satisfaction  of  these  firm  debts  held  by  Luce; 
that  on  the  last-mentioned  date,  Murray  filed  a  setUement  in 
the  probate  court,  showing  a  balance  of  firm  money  in  his 
hands  of  $10,875;  that  he  then  procured  an  order  of  the  pro- 
bate coQrt,  directing  him  to  pay  forty-two  per  cent  of  the  de- 
mands allowed  in  favor  of  Luce  out  of  the  firm  moneys;  that 
Murray,  with  intent  to  hinder,  delay,  and  defraud  his  credi- 
tors, and  to  cover  up  his  property,  paid  to  Luce  out  of  the  firm 
moneys  on  these  allowed  demands  the  sum  of  $8,972;  that  the 
previous  payment  of  the  same  debts  by  Murray  out  of  his  in- 
dividual property  rendered  him  insolvent;  that  the  other 
members  of  the  firm  of  Van  Horn,  Murray,  and  Company  are 
insolvent;  and  that  in  equity  the  $8,972  belonged  to  Murray, 
and  should  in  the  hands  of  Luce  be  rabjeoted  to  the  payment 


Digitized  by 


Google 


April,  1888.  J  Ltovb  v.  Murray.  19 

of  fhe  debts  held  by  the  plaintiffs  against  the  Murray  estate. 
Luce  died  pending  this  suit,  and  defendant  qualified  as  his 
executrix.  The  petition,  it  will  be  seen,  is  in  the  nature  of  a 
creditor's  bill,  seeking  to  reach  money  in  the  hands  of  Luce. 

1.  The  point  made  by  the  defendant  that  this  suit  cannot 
be  maintained,  because  the  plaintiffs  have  not  exhausted 
their  remedy  at  law  by  execution,  is  not  well  taken.  They 
have  had  their  general  judgments  allowed  by  the  probate 
court  against  the  Murray  estate.  Murray,  the  debtor,  here 
pursued,  being  dead,  no  execution  can  be  issued  on  those 
general  judgments,  as  against  his  estate,  and  that  estate  being 
insolvent,  no  further  proceedings  at  law  are  required  to  lay  a 
foundation  for  equitable  relief  against  a  fraudulent  grantee: 
Merry  v.  Fremcn^  44  Mo.  618;  Pendleton  v.  Perhina^  49  Id. 
665. 

2.  The  plaintiffs  insist  that,  where  one  partner  voluntarily 
pays  debts  of  the  firm  with  his  individual  means,  he  thereby 
becomes  a  creditor  of  the  firm  for  the  amount  thus  paid,  and 
is  entitled  to  be  subrogated  to  all  of  the  rights  of  the  creditors 
whose  debts  he  paid,  and  hence,  in  equity,  the  $8,972  was  the 
money  of  Murray.  But  under  our  law  a  partnership  debt  is 
joint  and  several.  Murray  was  bound,  individually,  for  the 
payment  of  these  partnership  debts  held  by  Luce,  and  his  in- 
dividual property  copld  have  been  taken  on  executions  there- 
for, and  this  too,  though  the  partnership  was  dissolved  and  in 
liquidation  by  reason  of  the  death  of  Van  Horn.  When  Mur- 
ray paid  these  partnership  debts,  he  did  not  stand  in  the  shoes 
of  the  creditors.  He  could  not,  with  these  debts  paid  by  him, 
come  in  competitiou  with  the  other  firm  creditors.  He  had 
the  right,  however,  to  bring  these  payments  into  his  accounts, 
and  after  the  payment  of  the  other  partnership  debts,  the 
amounts  thus  paid  by  him  would  go  to  his  credit  in  a  settle- 
ment as  between  the  partners.  Neither  he  nor  his  individual 
creditors  could  demand  more  than  his  proportionate  share  of 
the  residue  on  a  balance  and  settlement  of  the  accounts  as 
between  the  partners:  Colly er  on  Partnership,  6th  ed.,  sec 
109,  and  notes  by  Wood;  20  Pa.  St  46;  82  Id.  162.  But  for 
the  amount  due  him  on  final  settlement,  augmented  as  it 
would  be  by  the  payments  made  to  Luce,  he  had  what  is  now 
called  a  lien  on  the  firm  assets:  CoUyer  on  Partnership,  sec. 
109;  2  Lindley  on  Partnership,  680.  He  had  a  right  to  hold 
the  money  in  his  hands  as  surviving  partner,  and  pay  what 
was  due  to  himself  on  such  balance  of  accounts.    To  the  ex- 
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tent,  therefore,  that  he  fraudulently  diqx>6ed  of  faia  interest  in 
ibis  surplus,  to  that  extent  he  defrauded  his  individual  credi* 
tors. 

But  it  is  said  the  petition  does  not  show  that  Murray  had 
any  interest  in  this  fund,  for  it  may  be,  for  aught  that  is 
stated,  that  he  owed  it  all  to  his  partners,  and  there  would  be 
nothing  due  to  him  on  final  settlement  of  the  accounts  as  be- 
tween the  partners.  It  is  shown  by  the  petition  that  the  firm 
debts,  aside  from  those  held  by  Luce,  amounted  to  only  $2,134; 
that  they  have  been  paid,  except  the  $1,400  due  to  plaintiff 
McPike.  Murray  was  entitled  to  a  credit  of  $12,566,  as  be- 
tween the  partners,  which  he  did  not  claim,  but  took  a  credit 
for  $8,972  for  a  fictitious  payment,  so  as  to  absorb  the  funds 
in  bis  hands.  These  facts,  with  the  allegation  that  this  last 
amount  in  equity  belonged  to  Murray,  sufficiently  show  an 
individual  interest  in  the  fund  as  against  a  general  demurrer, 
pointing  out  no  specific  objections  to  the  petition. 

3.  But  aside  from  any  lien  to  be  worked  out  through  the 
partnership,  the  petition  states  a  cause  of  action.  It  must  be 
taken  that  Murray  paid  the  debts  to  Luce  after  they  had  been 
allowed  by  the  probate  court  against  the  firm  assets.  This  he 
did  with  his  individual  property,  real  and  personal.  He  then 
procured  the  order  to  pay  to  Luce  on  the  same  debts,  from  the 
firm  assets,  $8,972.  This  it  is  alleged  he  did  to  defraud  the 
plaintiffs.  It  may  be  that  this  second  payment  was  a  fraud 
<on  the  other  partners,  for  it  is  possible  that  Murray  should 
have  paid  this  money  to  them  besides  having  paid  the  firm 
debt  held  by  Luce,  but  the  record  shows  no  such  case.  Be- 
sides, the  partnere  are  making  no  complaint;  and  it  is  a  most 
remarkable  position  taken  by  the  defendant  to  say  that  the 
Luce  estate  is  not  liable  to  the  plaintiffs  because  some  other 
persons  may  have  been  defrauded.  It  is  no  answer  to  the 
fraud  charged  in  the  petition  to  say  that  the  partners  of  Mur- 
ray were  also  defrauded. 

4.  It  is  true,  the  petition  does  not  in  terms  state  that  Luce 
received  the  last  payment  to  aid  Murray  in  defrauding  his 
creditora,  nor  is  it  alleged  that  Luce  had  any  notice  of  the 
intended  fraud.  The  seoond  payment,  however,  was  without 
any  consideration  whatever,  and  Luce  occupies  no  other  pe- 
tition than  that  of  a  voluntary  donee.  Murray,  being  largely^ 
indebted,  was  bound  to  pay  his  debts  before  he  could,  as 
against  his  creditors,  give  away  his  property.  As  to  existing 
eieditors,  the  donee  in  such  cases  occupies  no  better  positioa 
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than  the  donor;  fhe  transfer  of  property,  under  soch  dream- 
stances,  is  as  to  both  fraudulent  in  law. 

5.  Finally,  the  executrix  of  the  Luce  will  intrenches  herself 
behind  the  order  of  distribution  made  in  the  partnership  estate, 
and  in«aU  that  this  order  is  in  eflbet  a  judgment,  and  is 
conelusiTe  eridenco  of  the  validity  of  the  payment  of  the  forty- 
two  per  cent  to  Luce.  For  the  purposes  of  this  case,  let  it  be 
conceded  that  the  order  is  to  be  regarded  as  a  judgment,  and 
that  it  is  conclusive  as  between  the  parties  thereto  and  their 
privies,  and  cannot  by  them  be  attacked  for  fraud,  except  by 
appeal  or  a  direct  proceeding  to  vacate  the  order  for  fraud. 
But  do  the  plaintiffs  stand  in  any  such  relation  to  that  order? 
Bigelow  says  the  doctrine  of  the  English  cases  is,  that  no  one 
who  was  a  party  to  the  former  proceedings,  or  who  might  have 
intervened  or  appealed  from  them,  can,  in  a  collateral  pro- 
ceeding, allege  that  the  judgment  was  obtained  by  fraud; 
whilo  the  contrary  is  true  as  to  persons  who  could  not  have 
thus  intervened  or  appealed:  Bigelow  on  Estoppel,  148.  Now, 
when  this  order  was  procured  and  the  money  paid  pursuant 
thereto,  Murray  was  alive;  his  individual  estate  was  not  in 
liquidation,  and  his  individual  creditors  had  nothing  to  do 
with  the  partnership  settlements  and  proceedings  in  the  pro- 
bate court  Even  as  to  the  deceased  member  of  the  firm,  the 
allowance  of  partnership  demands,  against  the  partnership 
estate,  would  not  bind  the  individual  estate:  R.  S.,  sec.  65. 
Murray's  individual  creditors  had  no  right  to  appear  in  the 
partnership  proceedings  and  take  appeals  or  object  to  the 
judgments  of  the  oourt.  In  no  sense  can  it  be  said  the  indi- 
vidual creditors  were  parties  or  privies  to  the  order  of  distri- 
bution. If  A  should  fraudulently  confess  a  judgment  in  fiEtvor 
of  B,  and  that  judgment  should  come  into  collision  with  other 
creditors  of  A,  they  may,  in  a  collateral  proceeding,  show  that 
the  judgment  was  collusive  and  fraudulent  as  to  the  creditors 
of  A,  and  as  to  them  void.  The  judgment  will,  as  to  the 
parties  thereto,  stand  as  valid;  but  as  to  the  other  creditors  it 
will  be  void*  It  is,  thovfore,  not  essmtial  to  the  plaintiff's 
right  to  follow  the  money  fraudulently  paid  to  Luce  that  the 
order  of  distribution  should  be  set  aside. 

It  may  be  said  that  one  of  the  plaintiffs  is  a  partnership 
creditor,  but  as  no  question  is  made  of  a  defect  of  parties,  we 
will  not  stopto  consider  what,  if  any,  effect  that  has  as  to 
him. 

The  judgment  is  reversed  and  the  cause  remanded. 
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Cbeditob'b  Bills  Obterallt:  See  the  exteiided  note  to  Mauei^  ▼.  Chritmt 
90  Am.  Dea  28S-302. 

P0WSR8  Ain>  DuTiBB  OF  SuBviYnio  Pabtnbr:  See  extended  note  to 
8hield$Y.  FuOer,  65  Am.  Deo.  295-303;  WiiUajnsY.  Whedtm,  100  H.  Y.  83S| 
4  Am.  St.  Rep.  460,  and  note. 

Pathknt  by  Pabthbbs  ov  FntM  Debt  Fubmibhbs  Ko  Claim  afunet  the 
oopartnera  nntU  settlcfnient  of  partnership  acooonte:  BUkap  t.  Bkhap^  54 
Conn.  232. 

CBXDrroB's  Bill— What  Kbcesbabt  to  Maibtaib  when  the  debtor  !■ 
dead  or  insolvent:  Kempton  y.  HaUowdU  24  Ga.  52;  71  Am.  Deo.  112,  and 
note  117;  Brtnon  v.  Long,  1  Ired.  £q.  190;  80  Am.  Doe.  43;  Unknowm  H€hr§ 
▼.  KimbaU,  4  Ind.  546;  68  Am.  Deo.  63a 

Copabtnbb,  Libm  ov,  ON  PABTirxBSEiF  Pbopxstt  when  he  has  paid 
more  than  his  share  of  partnership  debts:  CrwAer  T.  Croofer,  52  Me.  287| 
83  Am.  Deo.  509,  and  note  518. 


Hazell  V.  Bank  of  Tipton. 

[95  MxasoUBl,  60.] 
AauoHiiBirr  bob  Bbbbfit  ov  Cbbditobs— Riobt  to  Opbh  akd  Cloo.— 

Where  plaintifif  in  attachment  answers  an  interplea,  and  admits  aa  a» 
signment,  bnt  alleges  that  it  is  fraudulent  and  void,  the  Irarden  ia  on 
him  to  prove  it,  and  consequently  he  has  the  right  to  open  and  doee^ 
both  in  the  introduction  of  evidence  and  in  the  argument. 

Dbolarations  ab  Evidbnob.  *—  Whbbb  Vauditt  ov  Ajbsionmbmt  for  the 
benefit  of  creditors  is  in  issue,  an  attaching  creditor  may  ahow  a  ooa- 
versation  had  before  the  assignment,  in  which  the  assignor  gETe  aa  a 
reason  for  assigning  that  he  could  then  get  a  better  settlement  with  his 
creditors.  He  may  also  prove  oonversatians  had  with  the  assignor,  ia 
the  presence  of  the  assignee,  shortly  after  the  assignment,  at  a  meeting 
of  creditors,  to  effect  a  compromise. 

Amiobmbnt  vor  thb  Bbmbvit  ov  Cbbditobs  —  EsTOFpBL. — Where  an 
attaching  creditor  is  seeking  to  prove  the  invalidity  of  an  e«signment» 
and  the  assignor,  prior  to  the  assignment,  has  represented  himself  to  be 
worth  a  large  sum  in  excess  of  his  liabilities,  such  creditor  is  not  ea- 
topped  by  representing  to  other  oreditom,  prior  to  the  assignment,  thai 
in  1^  opinion  the  assignor  was  solvent^  snd  worth  a  large  sum  in  ezoess 
of  his  liabilities  and  exemptions. 

Pabtt  cannot  Comflain  ov  LfsTBircnoN  ab  Ebbokboub^  when  the  in* 
structions  given  at  his  request  contain  the  same  vice. 

Amionmbnt  vob  Bbnbvit  ov  Crbiutobs  is  not  fraudulent  when  the  em« 
barrassed  creditor  making  it  intends  only  sush  delay  and  hindrance  to 
his  creditors  as  would  follow  as  an  incident  to  the  assignment. 

AasiuNMENT  vob  Bknbvit  ov  Cbbditobs.  —  Dbicubbbb  to  EvinBifCB  is 
properly  denied  when  there  is  some  evidence,  though  slight,  justifying 
the  submission  of  the  good  faith  of  the  parties  to  the  assignment. 

Coagrove  and  Johnston,  Moore  a^nd  Williams,  and  Smith,  Silver, 
and  Brown,  for  the  plaintiff  in  error. 

Draffen  and  WUliams,  G.  P.  B.  Jackson,  X.  F.  Wood^  and  W. 
P.  Johnson  and  Son,  for  the  defendant  in  error. 
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NoBTONy  C.  J.  The  Bank  of  Tipton,  defendant  in  error,  in- 
Btituted  an  attachment  suit  in  the  Moniteau  County  circuit 
court  against  Cochel  and  Bechtel,  who  were  merchants  en- 
gaged in  the  sale  of  hardware  in  the  town  of  Tipton.  The 
writ  of  attachment  was  levied  upon  a  stock  of  goods  as  belong- 
ing to  them.  On  the  same  day  said  writ  was  levied,  viz.,  the 
8d  of  January,  1885,  and  a  short  time  before  it  was  issued  and 
levied,  an  assignment,  executed  by  said  Cochel  and  Bechtel, 
conveying  all  their  property  to  one  Barrick,  as  assignee  for 
the  benefit  of  all  their  creditors,  was  filed  for  record.  In 
March  following,  the  said  Barrick  resigned  his  trust,  and 
James  E.  Hazell  was  duly  appointed  to  execute  the  trust. 
At  the  return  term  of  the  writ  of  attachment  said  Hazell 
appeared,  and  by  leave  of  court  filed  an  interplea  claiming 
in  virtue  of  said  assignment  the  property  which  had  been 
levied  upon. 

The  plaintiff  bank  in  the  attachment  suit  filed  an  answer 
to  the  interplea  denying  the  right  of  the  assignee  and  alleging 
in  substance  that  the  assignment  was  made  with  the  intent 
to  hinder,  delay,  and  defraud  the  creditors  of  said  Cochel  and 
Bechtel,  and  that  the  assignee,  Barrick,  was  a  party  to  said 
fraud,  and  acting  in  the  interest  of  said  firm  and  to  aid  them 
in  their  fraudulent  purpose;  that  said  assignment  was  made 
to  him  because  of  his  insolvency  and  willingness  to  serve 
them;  that  their  intention  was  to  put  the  property  in  the 
hands  of  Barrick  and  secure  it  from  execution  and  attach- 
ment, and  use  the  assignment  as  a  means  of  coercing  their 
creditors  into  a  compromise,  and  that  said  assignment  passed 
no  title  to  the  property,  either  to  Barrick  or  to  interpleader 
Hazell,  as  his  successor.  The  replication  to  this  answer  denied 
all  frauds,  and  set  up  that  said  bank  had  full  knowledge  of 
the  financial  condition  of  said  firm  and  of  their  intention  to 
make  said  assignment,  and  that  by  reason  of  its  representa- 
tions made  to  other  creditors  of  the  solvency  of  said  firm  and 
their  good  faith  in  making  said  assignment,  the  bank  was  es- 
topped from  contesting  its  validity. 

The  issue  of  fraud  thus  made  up  was  tried  before  a  jury, 
and  a  verdict  returned  in  favor  of  the  plaintiff  bank  in  the 
attachment  suit,  upon  which  judgment  was  rendered,  and  from 
which  Hazell,  the  interpleader,  has  appealed  to  this  court;  and 
among  other  grounds  of  error  alleges  that  the  court  erred  in 
holding  that,  under  the  issues  as  made  by  the  pleadings,  the 
plaintiff  bank  in  the  attachment  suit  had  the  right  to  open 
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and  do0e  the  caw,  both  In  the  introdnetion  of  evidence  and 
in  the  argnmeut  of  the  catrae  to  the  jnrf.  We  eee  no  just 
ground  of  complaint  to  this  raling,  since  the  aneirer  wae  in 
the  nature  of  confession  and  avoidance.  Itadmlte  the  assign- 
ment, but  alleged  it  to  be  fraudulent  and  void,  the  burden  ef 
proving^  which  was  on  the  shoulders  of  the  party  averring  it: 
Alben  V.  Be$d,  88  Mo.  150. 

Nor  do  we  see  any  just  ground  of  complaint  to  the  action 
of  the  court  in  allowing  witnesses  Reavls  and  McClay  to  de* 
tail  a  convetisation  had  with  Cochel  and  Bechtel  a  short  time 
before  the  assignment  was  made,  in  which  C!ochel  gave  ae  a 
reason  for  wanting  to  make  an  assignment  that  he  could  then 
get  a  better  compromise  with  his  creditors,  and  that  he  wanted 
to  make  it  to  get  a  bettor  settlement  with  his  creditors;  nor 
in  allowing  a  conversation  to  be  detailed,  had  with  Cochel  and 
Bechtel  in  the  presence  of  Barrick,  the  assignee,  the  day  after 
the  assignment  was  made,  at  a  meeting  of  the  creditors,  held 
for  the  purpose  of  efifecting  a  compromise.  The  presence  of 
Barrick,  the  assignee,  at  this  conversation  made  what  was 
then  said  admissible. 

It  is  also  objected  that  the  court  erred  in  excluding  the  dep- 
osition of  one  Elliott,  to  the  effect  that,  on  January  1  and  2, 
1885,  as  the  representative  of  certain  creditors,  he  asked  the 
cashier  of  the  Bank  of  Tipton  for  his  opinion  as  to  the  finan- 
cial condition  of  Cochel  and  Bechtel,  and  was  told  that  they, 
in  his  judgment,  were  solvent;  that  they  owed  the  bank  two 
thousand  dollars,  for  which  the  bank  held  no  security,  but 
they  were  not  uneasy;  that,  in  his  judgment,  the  firm  waa 
worth  four  or  five  thousand  dollars  clear  of  the  world,  or 
above  their  exemptions.  In  view  of  the  fact  in  evidence  that 
Cochel  and  Bechtel  had  made  a  showing  or  representation  to 
the  officers  of  the  bank  to  the  effect  that  they  had  several 
thousand  dollars  of  assets  over  and  above  their  liabilities,  we 
are  unable  to  perceive  the  relevancy  of  this  evidence  offered. 

It  is  also  insisted,  on  the  authority  of  the  cases  of  Solme$  v. 
Braidwoodj  82  Mo.  610,  SheUey  v.  Boothe^  73  Id.  77,  39  Am. 
Rep.  481,  and  Albert  v.  Beselj  88  Mo.  150,  that  the  court  erred 
in  giving  the  following  instruction: — 

"1.  If  the  jury  believe,  from  the  evidence,  that  the  assign- 
ment  of  Cochel  and  Bechtel  to  Barrick  was  made  by  Cochel 
and  Bechtel  for  the  purpose  and  with  the  intent  of  hinder- 
ing, delaying,  or  defrauding  any  of  their  creditors,  and  that 
said  Barrick  had  notice  thereof,  then  said  assignment  wa» 
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fraodiilfiiity.  Bjod  die  fiading  of  Ae  Jury  must  be  for  the  defend- 
ant." 

Coneeding  tius*  amtenlioQ.  to  be  well  fiNnded^  tba  inter^ 
pleader,  under  the  mling  made  in  the  case  of  Hdmss  v.  Braid^ 
wood^  mpray  is  not  in  a  poeition  to  take  acFrantagv  of  it,  sineo 
the  same  vice  of  which  he  complains  in  the  above  instmctioa 
ifl  to  b»  found  in  the  eighth  and  ninth  instruetions  gi^ea  by 
the  court  at  his  own  instance. 

The  fljeUen  of  the  eoort  in  lefnring  ioBtructionti  asked  by 
the  interphader,  numbered  six,  ten,  eleven,  twelve,  thirteen, 
sixteen,  and  twenty,  is  also  complained  of.  Among  those  re- 
fused is  the  following: — 

"Although  the  jury  may  believe  that  the  making  of  the  as- 
signment had  the  efB^et  of  hiadering  or  delaying,  and  waa 
made  with  the  intent  and  purpose  to  hinder  or  delay,  the 
creditors  of  said  Coehel  and  Bechtel,  or  any  oue  or  more  of 
them,  yet,  if  the  only  hindrance  and  delay  intended  was  such 
as  would  be  incidental  to  and  a  result  of  carrjring  out  the  said 
deed  of  assignment,  it  cannot  be  fraudulent  because  of  the 
effect  and  intent  above  stated." 

In  refusing  this  instruction,  we  are  of  the  opinioD  that  the 
court  committed  error:  See,  in  addition  to  the  cases  last  above 
cited,  the  following:  Potter  v.  MeDaweUy  31  Mo.  75;  Singer  v. 
Gddenburgj  17  Mo.  App.  650.  The  right  of  a  party  in  embar^ 
rassed  curcumstanoes  to  make  an  assignment  of  all  of  hia 
property  for  the  payment  of  his  debts  and  the  benefit  of  all 
his  creditors  cannot  be  questioned,  and  if,  in  the  exercise  of  thia 
right>  he  only  intenda  such  delay  and  hindrance  to  his  credi- 
tors as  would  fidlow  as  an  incident  to  the  assignment,  such 
intent  cannot  invalidate  the  assignment  as  being  fraudulent 

The  sixth  and  twentieth  refiised  instructions  were  in  the 
nature  of  a  demurrer  to  the  evidence,  and  were  properly  re- 
fused, as  there  was  some  evidence,  though  slight,  justifying 
the  sabmission  of  the  good  faith  of  the  parties  to  the  assign- 
ment The  other  refused  instructions  were  substantially  em- 
braced in  others  that  were  given,  and  were  for  that  reason 
properly  refused. 

As  the  error  noted  is  sufficient  to  reverse  the  judgment,  it  is 
unnecessary  to  notice  the  objections  made  to  the  action  of  the 
court  in  refusing  to  submit  special  issues  to  the  jury,  inas* 
much  as  the  present  state  of  the  law  on  that  subject  takes  that 
questicn  out  of  the  case. 

Judgment  reversed  and  cause  remanded. 
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PikRTT  HoLDuro  AFfnucinn  of  Isbub  bis  tkb  BioBr  to  Onof  jun 
Cloab  at  thb  Tbial:  Vkle  t.  Oemumia  /«#.  Co,,  26  Icfwm,  9;  96  Am.  Dea 
S3;  bat  thifl  mla  if  purely  one  of  praetioe,  and  will  not  be  reviewed  In  eb* 
eence  of  abuse  of  diacretioii:  Id.;  PretUm  ▼.  Walker,  26  Iowa.  206;  96  Am. 
Deo.  140,  and  nota. 

Babb  Intbhtion  to  Hibdbb  ahd  Dblat  Cbbdxtobs  will  not  Toid  a  gen- 
eral assignment  for  the  benefit  of  ereditors,  for  snob  is  its  nsosl  and  necessarj 
effect.  It  will  be  valid  if  its  purpose  is  to  pay  honest  debts:  Bakhom  ▼. 
Peet,  22  Tex.  708;  70  Am.  Dec.  606,  and  note  819;  Skhoimm  ▼.  LeaM^  6 
1^.  Y.  510;  67  Am.  Dee.  499. 

DaoLABAXiora  Madb  Bvbsbqubmt  to  AasiQiiiaEirr  are  not  admissihio  to 
defeat  tho  titio  of  tho  gnateat  Bwi  w.  McKkmtr^,  4  Aiinn.  804;  77  Am.  Dea 
607. 


Statb  V.  Landobap. 

[«  MISBOUBI,  97.] 
CBDiaiAL    LAW^McrnDBE^UNSKILUUL    MbDZGAL    TBaAXMBBT. — WbOB 

wound  HfiH^  is  the  canse  of  death*  the  aoonsed  is  guilty  of  mnrdsr, 
though  nnskillfol  medical  treatment  may  have  aggravated  the  woand» 
and  the  deceased  might  have  recovered  if  greater  care  and  skiU  had 
been  employed  in  treating  him. 

MfTRBBE.— Pbembditatbdlt  18  Pbopbblt  Dbiikbd  to  mean,  *' thought  of 
beforehand  any  timei  however  short" 

Mpbdbb.  —  Dblibbbatbbt  n  Pbopbblt  DBiorBD  to  mean  ''done  in  a  oool 
state  of  the  blood,  and  not  done  in  a  heat  of  passion  engendered  by  a 
lawful  or  just  provocation,"  in  the  absence  of  such  lawful  or  just  provo- 
cation. 

MuBDXB.— JuBT  IB  Pbopbblt  Ihbtbitoted  that,  in  order  to  oonviot  of 
murder  in  the  first  degree,  they  must  believe  and  find  from  the  evi- 
denoe  that  defendant  not  only  shot  deceased,  but  shot  intending  to  kill; 
and  in  the  absence  of  qualifying  fscts  and  ciroumstsnces,  a  person  is 
presumed  to  have  intended  the  natural,  ordinary,  and  probable  result  of 
his  acts.  If  h  is  found  and  believed  from  the  evidence  that  defendant 
intentionally  shot  deceased  in  a  vitid  part  with  a  deadly  wespon,  from 
which  death  ensuod,  they  must  find  that  his  intent  was  to  kill,  unless 
the  evidence  shows  the  contrary. 

Sinwn  S.  Bobb^  for  the  appellant. 

B.  O,  Boone,  aitomey^eneralf  A.  0.  Qlover^  circuit  aUomey^ 
and  C.  0.  Bishop^  for  the  state. 

NoBTONy  C.  J.  Defendant  was  indicted  in  the  St  Louis 
<;riminal  court  at  its  May  term,  1886,  for  murder  in  the  first 
degree,  for  killing  one  Annie  Tisch,  in  the  city  of  St.  Louis, 
in  March,  1885.  After  repeated  continuances,  he  was  put 
upon  his  trial  at  the  March  term,  1887,  of  said  court,  and 
was  convicted  of  murder  in  the  first  degree.  The  case  is  be- 
fore us  on  defendant's  appeal,  and  it  is  insisted  that  the  court 
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erred  in  giving  instnictionB;  and  in  order  to  a  proper  disposi- 
tion of  the  objeetione  relied  upon,  reference  to  the  evidence  is 
necessary. 

A  voluntary  statement  made  by  defendant  after  his  arrest 
was  put  in  evidence,  and  is  as  follows:  "I  got  acquainted  with 
that  girl  in  Belleville  about  nine  months  ago,  and  we  worked 
together  there,  and  I  got  closely  and  intimately  acquainted 
with  her  [hinting  at  illicit  intercourses].  I  promised  to  marry 
her  so  soon  as  I  could  provide  a  home  for  her  in  this  city.  I 
found  employment  in  a  machineHshop,  and  brought  her  over 
and  put  her  in  a  boarding-house  at  Christy  Avenue.  In  a  few 
days  I  learned  that  she  had  intercourse  with  others  in  that 
boarding-house;  I  upbraided  her  for  it,  and  asked  her  how  it 
came  that  she  looked  so  pale  and  sickly  now;  she  excused 
herself  as  being  sick,  did  n't  sleep  well;  and  I  was  satisfied 
that  she  was  not  true  to  me;  and  she  even  played  dirty  tricks 
on  me,  so  I  resolved  to  kill  her  rather  than  to  carry  on  the 
way  she  did;  I  had  set  the  10th  inst.  as  the  day  of  our 
marriage,  and  made  this  evening  an  appointment  with  her; 
we  would  meet  at  my  brother's";  and  there  he  said  he  got  in 
a  dispute  with  her  and  shot  her.  This  statement  was  made 
the  night  of  the  shooting,  and  soon  after  he  was  arrested. 

Joseph  Landgraf,  a  brother  of  defendant,  testified  that  dur- 
ing the  day  of  the  night  on  which  deceased  was  shot,  defend- 
aot  came  to  where  he  was  at  work,  and  during  the  conversation 
said:  ^'I  have  made  the  motion  before  already  to  kill  the  girl; 
I  am  going  to  kill  her  to-night";  having  requested  his  brother 
to  let  him  bring  deceased  to  his  house,  and  being  refused:  ''If 
you  don't  let  me  take  her  to  your  house  I  will  take  her  to  an 
assignation  house,  and  I  will  kill  her  there." 

The  £[>llowing  statement,  made  by  deceased,  in  the  presence 
and  hearing  of  defendant^  the  day  after  she  was  shot,  was  put 
in  evidence:  "Annie  Tisch  is  my  name;  I  am  twenty-one  years 
of  age;  this  man  before  me  I  identify  as  Henry  Landgraf;  he 
is  my  lover;  he  is  the  man  who  shot  me  last  night,  whether 
with  a  revolver  or  anything  else  I  don't  know;  I  staid  at 
Mrs.  1>uffys,  908  Charles  Street;  a  gentleman  who  stays  there 
gave  me  a  scrap-book,  and  Henry  told  me  the  negro  had  told 
him  that  two  gentlemen  stopping  in  the  same  house  were  too 
intimate  with  me,  and  Landgraf  wanted  to  shoot  me;  this 
was  on  Tueeday  nighty  March  3,  1885;  yesterday  he  came 
again,  and  wanted  me  to  leave  the  house  and  move  down 
town;  I  went  with  him  about  eight  o'clock,  p.  m.;  took  the 
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cars,  and  got  off  at  Arsenal  8treet|  and  walked  to  the  hoase- 
on  Lemp  Ayeime;  I  did  not  enter  tbe  honse  where  his  rister 
lives;  Landgraf  said  nothing  to  me,  and  shot  me;  that  is  all  I 
know.'* 

After  deceased  was  shot  she  was  removed  to  the  hospital, 
where  it  was  ascertained  that  the  bnllet  had  entered  the  skull 
jnst  above  the  eye,  but  in  consequence  of  the  soreness  of  the 
wound,  excitement,  and  resistance  of  the  deceased  to  the  sur- 
geon's efforts  to  locate  the  bullet,  its  location  could  not  be 
determined.  Afterwards,  on  the  12th  of  March,  she  was 
placed  under  the  influence  of  an  ansBsthetic,  and  an  operation 
was  performed,  and  an  effort  made  to  locate  the  bullet  by 
probing.  Aft;er  that  deceased  began  to  sink,  and  died  on  the 
15th  of  March,  ten  days  aft»r  she  was  shot.  A  post-^mortem 
examination  was  held,  which  resulted  in  showing  that  the 
bullet  had  lodged  between  the  skull  and  brain;  that  under  it 
a  clot  of  blood  and  water  had  formed,  which  produced  com- 
pression of  the  brain,  from  which  she  died.  There  was  some 
evidence  tending  to  show  that  the  wound  was  not  necessarily 
mortal,  and  that  death  might  hare  resulted  from  the  opera- 
tion performed  in  probing  for  the  bullet. 

Among  others,  the  defendant  assigns  for  error  the  action  of 
the  court  in  giving  the  following  instruction:  "If  you  be- 
lieve and  find  from  the  evidence  that  defendant  feloniously, 
willfully,  deliberately,  premeditatedly,  and  of  his  malice 
aforethought,  shot  Annie  Tisch,  and  inflicted  on  her  a  dan- 
gerous wound  on  some  vital  part,  as  charged  in  the  indict- 
ment, and  that  such  shooting  and  wounding  caused  the  death 
of  said  Annie  Tisch,  you  should  find  the  defendant  guilty  of 
murder  in  the  first  degree;  notwithstanding  you  may  also 
believe  and  find  that  unskilled  medical  treatment  aggravated 
such  wound,  and  that  deceased  might  have  recovered  if  greater 
care  and  skill  had  been  employed  in  treating  her." 

It  is  argued  that  this  instruction  denies  to  defendant  the 
benefit  of  the  defense,  that  the  death  of  deceased  was  pro- 
duced or  occasioned  by  other  causes  than  the  wound.  We 
are  unable  to  perceive  wherein  the  instruction  does  this.  On 
the  contrary,  it  requires  the  jury  to  find,  before  they  can  con- 
vict defendant,  that  the  wound  was  a  dangerous  one,  inflicted 
on  some  vital  part  of  the  body,  and  that  it  caused  the  death 
of  deceased. 

The  direction  of  the  instruction,  that  if  they  so  found,  it 
mattered  not  that  they  might  also  believe  and  find  that  un-^ 
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skilled  medical  treatment  aggzayated  snch  woond,  and  that 
•deceased  might  have  recorered  if  greater  care  and  skill  had 
heen  employed  in  treating  her,  finds  abundant  support  in  the 
jinthorities.  In  8  Greenleaf 's  Evidence,  section  189,  it  is  said: 
*' If  death  ensues  from  a  wound  given  in  malice,  but  not  in  its 
jiature  mortal,  but  which  being  neglected  or  mismanaged  the 
party  died,  this  will  not  excuse  the  prisoner  who  gave  it;  but 
he  will  be  guilty  of  the  murder,  unless  he  can  make  it  clearly 
4Uid  certainly  appear  that  the  maltreatment  of  the  wound  or 
his  own  misconduct,  and  not  the  wound  itself^  was  the  sole 
cause  of  his  death,  for  if  the  wound  had  not  been  given  the 
party  would  not  have  died."  So  in  2  Bishop's  Criminal  Law, 
it  is  said  in  section  638  that  the  doctrine  is  established  that 
''if  the  blow  caused  the  death  it  is  sufficient,  though  the 
individual  might  have  recovered  had  he  used  proper  care 
himself^  or  submitted  to  a  surgical  operation  to  which  he 
refused  submission,  or  had  the  surgeon  treated  him  differ- 
ently"; and  in  eection  689  it  is  said:  ''In  law,  if  the  person 
dies  by  the  action  of  the  wound,  and  by  the  medical  or  surgi- 
cal  action  jointly,  the  wound  must  clearly  be  regarded  suffi- 
ciently  a  cause  of  the  death;  and  the  wound  need  not  even  be 
a  ocmcurrent  cause,  much  less  need  it  be  the  next  proximate, 
for  if  it  is  the  cause  of  the  cause  no  more  is  required." 

In  the  well-considered  case  of  CtynimonweaJUh  v.  Hachett^  2 
Allen,  141,  after  a  review  of  the  authorities  bearing  upon  the 
question,  it  is  said:  "  The  well-established  rule  of  the  common 
law  would  seem  to  be  that  if  the  wound  was  a  dangerous 
wound,  that  is,  calculated  to  endanger  or  destroy  life,  and 
death  ensued  therefrom,  it  is  sufficient  proof  of  the  offense  of 
murder  or  manslaughter,  and  that  the  person  who  inflicted  it 
is  responsible,  though  it  appear  that  deceased  might  have  re- 
covered if  he  had  taken  proper  care  of  himself,  or  submitted 
to  a  surgical  operation,  or  that  unskillful  or  improper  treat- 
ment aggravated  the  wound  or  contributed  to  the  death,  or 
that  death  was  immediately  caused  by  a  surgical  operation 

rendered  necessary  by  the  condition  of  the   wound 

The  principle  on  which  this  rule  is  founded  is  one  of  universal 
application,  and  lies  at  the  foundation  of  all  our  criminal  ju- 
risprudence. It  is  that  every  person  is  to  be  held  to  contem- 
plate and  be  responsible  for  the  natural  consequences  of  his 
own  acts.  If  a  person  inflicts  a  wound  with  a  deadly  weapon 
in  such  manner  as  to  put  life  in  jeopardy,  and  deaUi  follows 
mm  a  consequence  of  this  felonious  and  wicked  act,  it  does  not 
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alter  its  nature  or  diminish  its  criminality  to  prove  that  other 
eanses  co-operated  in  producing  the  fatal  resolt.  Indeed,  it 
may  be  said  that  neglect  of  the  wound  or  its  unskillful  and 
improper  treatment,  which  were  of  themselves  consequences 
of  the  criminal  act  which  might  follow  in  any  case,  must  in 
law  be  deemed  to  have  been  among  those  which  were  in  con- 
templation of  the  guilty  party,  and  for  which  he  is  to  be  held 
responsible.  But  however  this  may  be,  it  is  certain  that  the 
rule  of  law  as  stated  in  the  authorities  cited  has  its  founda- 
tion io  a  wise  and  sound  policy.  A  different  doctrine  would 
tend  to  give  immunity  to  crime,  and  to  take  away  from  hu- 
man life  an  essential  and  salutary  safeguard.  Amid  the  con- 
flicting theories  of  medical  men,  and  the  uncertainties 
attendant  on  the  treatment  of  bodily  ailments  and  injuries, 
it  would  be  easy  in  many  cases  of  homicide  to  raise  a  doubt 
as  to  the  immediate  cause  of  death,  and  thereby  to  open  a 
wide  door  by  which  persons  guilty  of  the  highest  crime  might 
escape  conviction  and  punishment." 

The  court  instructed  the  jury  that  premeditatedly  meant 
''  thought  of  beforehand  any  time,  however  short"  This  defi- 
nition is  claimed  to  be  erroneous,  as  the  word  has  heretofore 
been  defined  to  mean  '^  thought  of  beforehand  any  length  of 
time,  however  short."  The  omission  of  the  word  "  length " 
from  the  instruction  did  not  change  the  meaning  of  the  word 
as  heretofore  usually  defined,  and  the  instruction  as  given  was 
as  favorable  to  defendant  with  the  omitted  word  left  out  as  if 
it  had  been  inserted,  and  was  in  no  way  calculated  to  mislead 
the  jury  or  prejudice  the  defendant. 

The  court  defined  ''  deliberately"  to  mean,  'Mono  in  a  cool 
state  of  the  blood,  and  not  done  in  a  heat  of  passion  engen- 
dered by  a  lawful  or  just  provocation,  and  the  court  instructs 
you  that  in  this  case  there  is  no  lawful  provocation."  The 
record  does  not  disclose  any  evidence  either  of  a  lawful  or  just 
provocation.  It  shows  that  the  design  to  kill  deceased  was 
deliberately  formed  and  meditated  upon,  and  that  the  de- 
ceased was  shot  in  pursuance  of  and  in  the  execution  of  this 
design,  and  the  omission  of  the  court  to  tell  the  jury  that  there 
was  no  just  cause  of  provocation,  if  erroneous,  could  work  no 
prejudice  to  defendant. 

The  following  instruction  is  also  objected  to,  viz.:  ''In  order 
to  convict  the  defendant  of  murder  in  the  first  degree,  you 
must  believe  and  find  from  the  evidence  that  defendant  not 
only  shot  deceased,  Annie  Tisch,  intentionally,  but  that  he 
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Bhot  her  intending  to  kill  her.  In  this  connection,  however, 
you  are  instructed  that,  in  the  absence  of  qualifying  facts  and 
circumstances,  a  person  is  presumed  to  have  intended  the  nat- 
ural, ordinary,  and  probable  result  of  his  acts.  Wherefore,  if 
you  believe  from  the  evidence  that  defendant  intentionally 
ahot  Annie  Tisch  in  a  vital  part  with  a  deadly  weapon,  to  wit^ 
a  loaded  pistol,  from  which  death  ensued,  you  will  find  that 
he  intended  to  kill,  unless  the  facts  and  circumstances  given 
in  evidence  show  to  the  contrary." 

No  such  inconsistency  as  is  alleged  to  exist  between  this 
and  the  other  instructions  given  is  perceived,  and  that  it  con- 
tains a  correct  declaration  of  law  has  been  held  in  the  case  of 
StaU  V.  Gee^  85  Mo.  647. 

The  cause  was  fairly  and  impartially  tried,  and  the  evi- 
dence fully  sustains  the  verdict  of  the  jury,  and  we  find 
nothing  in  the  record  calling  for  an  interference  with  the 
judgment,  and  it  is  hereby  affirmed. 


Qua  Who  Ihiijots  Mortal  Wound  is  Rxspomsibls  vob  CovsiQirsiioia^ 
•Ithoagh  a  nu^cal  operatUm,  believed  to  be  neoenary  by  oompetent  lor- 
geoofly  and  properly  performed,  waa  ineffMtoal  in  giving  relief,  and  the  im* 
mediate  eanae  of  death:  Commonwealth  v.  MePihe^  3  Cneh.  181;  00  Am.  Dee. 
727;  MUUkter  t.  8UUe,  17  Ala.  434;  62  Am.  Deo.  180.  Im^loteT.  BanUk^^ 
44  Coon.  637,  26  Am.  Rep.  486,  it  is  said  that  one  who  infliote  a  wound  ii 
goilty  of  mnrder  at  manalanghter,  according  to  the  ciroiimstancee,  althoogh 
it  may  appear  that  the  deceased  vd^t  have  reoovered  if  he  had  taken  proper 
care  of  himself,  or  that  nnskiUfnl  treatment  oontriboted  to  his  death.  A 
oiore  aocnrate  rale  is  stated  in  StaU  r,  Marphif,  88  Iowa,  270,  11  Am.  Rep. 
122;  and  note,  and  Orum  ▼.  SUxte^  64  Miss.  1,  60  Am.  Rep.  44,  and  note,  to 
the  efliBot  that  mismanagement  or  ill  treatment  of  the  woond  will  not  itself 
exeose  the  person  who  inflicted  it;  bat  that,  in  order  to  be  an  ezoose,  it 
nmst  appear  that  maltreatment  or  neglect  of  the  woand  or  misoondnot  of 
the  patient,  and  not  the  woand  itself  waa  the  sole  cause  of  death. 

Statdtokt  Dsaaxn  ov  Murdkb:  See  the  note  to  WkU^ord  ▼•  drntmon- 
tneoAA,  18  Am.  Dec.  774-787,  showing  what  constitates  mnrder  in  the  first 
degree;  and  see  also  Keman  v.  Commonwealth^  44  Pa.  St.  65;  84  Am.  Dec. 
414;  Sckafer  t.  State,  22  Neb.  657;  4  Am.  St  Rep.  274;  and  Lang  t.  State, 
64  Ala.  1;  6  Am.  St.  Rep.  324. 

Bbjbkratioii  ahd  PBXifXDirAiiOK  AB  Elxunts  ov  Mdiideb  are  defined 
in  the  note  to  WhUrford  ▼.  Commonwealth,  18  Am.  Dec  778  et  seq.,  and  Kee- 
man  ▼.  Commonwealth,  44  Pa.  St.  66,  84  Am.  Dec.  414.  In  Lang  ▼.  State,  84 
Ala^  1,  6  Am.  St.  Rep.  324,  it  is  said  that  an  instrnction  to  the  effect  that 
the  crime  most  ha^e  been  the  result  of  a  '*  formed  design,"  imports  all  that 
is  indnded  in  the  words  ''deliberation  and  premeditation.'*  In  Carter  t. 
Staie,  22  Fla.  663»  the  coort  say  that  the  law  does  not  prescribe  what  length 
of  time  should  elapse  between  the  formation  of  the  design  and  its  execution 
lo  eonstitute  premeditation,  but  that  it  is  sufficient  if  there  was  a  fully 
farmed  purpose,  with  enough  time  for  thought'  to  enable  the  defendant  te 
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iMoome  txdlj  coDsoioQs  of  bk  de«ij[n.  In  Peopk  r.  WUBama^  73  CiJ.  S31,  ux 
hutniotioii  that  if  defendant,  nnder  tho  circnmstanoep  detailed  by  the  wit* 
neweg,  "  without  farther  canae  or  provocation,"  killed  the  deoeaaed,  he  waa 
l^nilty  of  nrardar  in  the  first  degree,  waa  acroneooa  in  < 
-ol  praaiaditMtian  and  delibenitioik. 


DOBYNS  V.  MbYBB. 
l»  KxnouBi,  1S2.J 
Cbattkl  Mpkxoaoi*-Dvibd  ow  Tbust.  —  Tmstee  in  a  deed  of  tmat,  who 
takee  poeseMion  of  tiie  property  for  the  pnrpoaee  specified  in  the  deed, 
before  the  levy  ctf  an  attadhmeot,  may  hold  it  for  anch  parpoaes,  not- 
withstanding there  was  an  agreement  between  the  tmtm  gwe  inmt  and 
debtor  «t  the  itimeof  the  azecution  of  the  deed  that  the  latter  might  seU 
the  property  in  the  usual  course  of  business  for  his  own  benefit. 

Kihr  and  TUinuumj  for  the  appeUanta. 
Joseph  S.  DobynSy  per  ee. 

Black,  J.  This  is  a  suit  for  damages  for  carrying  away 
doors  and  other  manufactured  building  material.  The  judg- 
ment, which  was  for  the  plaintiff,  was  aflSrmed  by  the  St. 
liouis  court  of  appeals;  but  the  case  was  then  certified  to  this 
court,  because  one  of  the  judges  deemed  the  opinion  contrary 
to  a  previous  decision  of  this  court.  The  facts  are  these:  Ou 
the  20th  of  September,  1883,  the  Falter  Manufacturing  Com- 
pany made  to  plaintiff,  as  trustee,  a  deed  of  trust  upon  certain 
real  and  personal  property,  including  a  stock  of  planing-mill 
material,  to  secure  a  large  indebtedness  to  the  Fifth  National 
Bank.  Ou  the  9th  of  the  following  December,  the  manufao- 
turing  company  made  an  assignment  of  all  of  its  property  for 
the  benefit  of  all  its  creditors.  The  property  in  question  was 
then  turned  oyer  to  the  assignee.  The  assignee  then  gave  the 
trustee  in  the  deed  of  trust  possession  of  all  the  property 
therein  described,  real  and  personal,  including  the  property  in 
question.  After  this,'  the  defendants,  creditors  of  the  manu- 
facturing  company,  levied  a  writ  of  attachment  upon  the  prop- 
erty now  in  dispute,  sold  the  same,  and  applied  the  proceeds 
to  the  payment  of  their  debt  The  deed  of  trust  was  duly  re- 
corded before  the  assignment. 

There  was  evidence  tending  to  ehow  that  at  the  date  of  tho 
deed  of  trust  there  was  an  understanding  between  the  bank 
and  the  manufacturing  company  that  the  latter  might  sell  the 
atock  in  trade  in  the  usual  course  of  business  for  its  own  ben- 
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-efit  Bat  notwithstanding  this  agreement,  the  court  iDstructed, 
that  if  the  plaintiff,  prior  to  the  levy  of  the  attachment,  took 
pofisesBioD  of  the  property  under  the  deed  of  truBt  and  the 
^mpreement  of  the  assignee,  then  the  finding  should  be  for  the 
plaintiff;  and  in  this  it  is  claimed  the  court  erred.  It  is  not 
-claimed  that  the  agreement  between  the  assignee  and  the 
trustee  could  or  did  amount  to  a  new  pledge.  Indeed,  it 
«eema  to  be  conceded  that  the  trustee  took  possession  by  yir- 
tue  of  the  deed  of  trust,  and  not  otherwise.  The  agreement 
between  the  bank  and  the  manufacturing  company,  that  the 
latter  might  sell  the  stock  in  trade  in  the  usual  course  of  busi- 
ness, rendered  the  deed  of  trust  fraudulent  in  law,  as  to  cred- 
itors of  the  manufacturing  company,  as  to  the  stock  in  trade; 
not,  howcYer,  because  there  was  any  actual  fraudulent  intent, 
but  because  the  conveyance  was  one  to  the  use  of  the  grantor: 
R.  S.  1879,  sec.  2496. 

The  sole  question,  then,  is,  whether  the  fact  that  the  trustee 
took  possession  of  the  property  in  good  faith,  for  the  purposes 
specified  in  the  deed  of  trust,  with  the  consent  of  the  assignee, 
made  the  deed  of  trust  valid,  as  against  creditors  attaching 
4ifler  possession  by  the  trustee.  Cases  are  cited  to  show  that 
possession  by  a  mortgagee  does  not  purge  the  mortgage  of  its 
fraudulent  character;  and  among  them  our  attention  is  called 
to  ArtMlrong  v.  TWitf,  84  Mo.  432.  In  that  case  the  mortgage 
was  fraadulent  on  its  face  because  of  a  stipulation  allowing 
the  mortgagor  to  sell,  etc.  Some  of  the  expressions  of  the 
•court  favor  the  contention  that  possession  by  the  mortgagee 
iroold  not  make  the  mortgage  valid.  But  the  subeeqnent  case 
of  Oredey  v.  Beading,  74  Id.  309,  is  not  unlike  the  present  one. 
Beading  had  executed  a  mortgage  to  McCune  upon  a  stock  of 
l^roceriee.  The  mortgage  contained  a  stipulation  rendering  it 
Toid  as  to  creditors,  because  it  was  held  the  stipulation  made 
the  mortgage  one  for  the  use  of  the  grantor.  Before  the  levy 
of  the  attachment,  McCune,  under  an  agreement  with  Read- 
ing, took  possession  of  the  stock  in  good  faith,  and  because  he 
•did  this,  it  was  held  that  it  was  wholly  immaterial  that  the 
mortgage  was  improperly  recorded,  or  that  it  contained  the 
stipulation  that  rendered  it  void,  except  as  between  the  parties 
thereto.  There,  as  in  this  case,  the  possession  was  taken  by 
Tirioe  of  the  mortgage.  The  case  cites,  with  approval,  Nash  v. 
JfarmefUj  6  Mo.  App.  545,  and  Jones  on  Chattel  Mortgages,  sec. 
178,  where  the  same  doctrine  is  asserted. 

The  principle  of  that  case  had  been  previously  intimated,  if 
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not  expresfled,  in  Hew8on  ▼.  Tootle^  72  Mo.  632,  and  has  been 
again  asserted  and  approved  in  Petring  v.  Chrider^  90  Id.  650. 
To  the  same  effect  is  Cameron  v.  Marvin^  26  Kan.  612.  Not- 
withstanding the  agreement  that  the  manufacturing  company 
might  sell  the  stock  in  trade  in  the  usual  course  of  business, 
the  deed  of  trust  was  valid  as  between  the  parties  thereto.  No 
actual  fraud  was  intended  by  the  parties,  and  it  would  seem 
that  if  the  objectionable  parol  agreement  was  abrogated  before 
the  rights  of  creditors  attached,  the  deed  of  trust  ought  to  be 
held  valid  from  that  time  on,  even  as  to  creditors.  An  en- 
tirely new  pledge,  freed  from  such  agreement,  would  have 
been  valid.  The  effect  of  taking  possession  under  the  deed  of 
trust  for  the  purposes  therein  specified,  with  the  consent  of  the 
assignee,  was  to  abrogate  the  previous  objectionable  parol 
agreement.  At  all  events,  the  question  in  this  case  is  settled 
by  the  cases  last  cited;  and  they  will  not  be  disturbed.  The 
judgment  is  therefore  afl&rmed. 

CBATtEL  MoBTOAoa  AuTBOBonio  im  MoBTOAiQom  TO  Eraih  the  pos- 
■woion  of  the  property,  and  lue  and  enjoy  the  Mine  m  in  the  usoal  oonrse  of 
trade,  ia  generally  void  as  to  snbeeqnent  attaohing  crediton,  while  the  mort- 
gagor retaina  poeMtnon:  Bamei  v.  Ferg¥»,  01  QL  352;  99  Am.  Dec.  547,  and 
note  550;  Plaee  ▼.  Lanffworihy,  13  Wxa.  029;  80  Am.  Dea  758,  and  note; 
Orion  r.  Ortan^  7  Or.  478;  33  Am.  Rep.  717;  Davenport  t.  FmUhe,  68  Ind. 
882;  34  Am.  Rep.  286;  Peiaer  v.  PetkoUu,  50  Tez.  038;  32  Am.  Rep.  021; 
iMnd  T.  Fkteher,  39  Ark.  325;  43  Am.  Rep.  270;  Benedid  ▼.  Iiet{firo,  75  Ala. 
121;  51  Am.  Rep.  429.  Bnt  aee  Franllumaer  ▼.  BUett,  22  Kan.  127;  31  Am. 
Rep.  171;  Clark  v.  Hyman^  55  Iowa,  14;  89  Am.  Rep.  160.  If  the  mortgagee 
takea  poasenion  under  the  mortgage  before  the  lien  of  attaohing  ereditora  at- 
taches, he  18  proteoted,  though  the  mortgagor  remained  in  the  store  and  sold 
the  gooda  for  the  mortgagee:  JUad  v.  WUmm^  22  HL  377;  74  Am.  Deo.  159, 
note  161;  Jenmng9  ▼.  McHroy,  42  Ark.  236;  48  Am.  Rep.  61.  In  Romrndp 
r.  Cohmtk,  71  Wis.  524,  5  Am.  St.  Rep.  240,  it  was  held  that  a  chattel 
mortgage  which  anthorixed  the  mortgagor  to  sell  the  goods  mortgaged,  and 
with  the  proceeds  to  pnrohase  others  to  be  snbjeot  to  the  mortgage  in  their 
stead,  was  Talid,  thoogh  aa  to  sach  snbeeqnently  aoqnirsd  goods  it  might  be 
affwtive  only  aa  a  liosass  to  seise  snoh  goodst 


Digitized  by 


Google 


April,  1888.]  Babtlstt  v.  Spabkman.  35 

Babtlbtt  V.  Spabkman. 

[96  MISMMTBI,  U8.1 

AiovHOT  —  PmnroipiL  Bovro  bt  Aokit'b  Aon  xh  Bmavor.  — WImm  an 
AgeDt  is  direoted  to  get  %  oartun  phynckn,  Imt^  being  vnaUe  to  proeuo 
him,  employs  another  instmd,  the  emergency  is  snoh  as  to  bind  the 
principal,  though  he  told  the  Utter  phyiiQiaa  wlm  be  amred  at  his 
destination  that  his  serrices  were  not  required^  as  the  troabls  wis  orsr. 

L.  D.  Orovey  for  the  appellant. 

S.  A,  Standard^  for  the  respondent 

Norton,  C.  J.  This  action  was  commenced  before  a  Justice 
of  the  peace  on  an  account  for  professional  seryices  of  plaintiff 
an  a  physician. 

The  account  sued  upon  is  as  follows: — 

"Thad  Sparkman,  Dr.,  to  G.  T.  Bartlett 

"Aprin2,1881.    Toonevisit $10.00.^' 

At  the  May  term,  1884,  of  the  Butler  County  circuit  court| 
to  which  the  cause  had  been  taken  by  appeal,  a  jury  was 
impaneled,  and  at  the  close  of  the  eyidence  the  court  in- 
structed  the  jury  ^Hhat,  under  the  proof,  plaintiff  is  not 
entitled  to  recover,*'  whereupon  the  jury  returned  a  verdict 
for  defendant,  and  judgment  was  entered  against  plaintiff 
from  which  he  has  appealed,  and  assigns  for  error  the  action 
of  the  court  in  giving  the  aforesaid  instruction. 

The  following  is  all  the  evidence  introduced  on  the  trial: — 

John  Sparkman  testified  as  follows:  "I  am  a  brother  of  the 
defendant  In  April,  1881,  the  defendant  told  me  his  wife  was 
sick,  and  sent  me  after  the  doctor;  he  told  me  to  get  Dr. 
Mcdowen;  I  went  and  could  not  get  him;  Dr.  Bartlett  was 
then  my  next  choice  and  I  went  and  saw  Dr.  Bartlett  and 
got  him;  he  and  I  rode  out  together;  I  went  to  within  about 
three  miles  of  defendant's  house;  I  then  turned  off  and  the 
doctor  went  on.  It  is  about  fourteen  miles  from  Poplar  Bluff 
to  defendant's  house.  I  told  the  doctor  that  the  defendant 
wanted  him,  as  his  wife  was  sick."  On  his  cross-examination, 
witness  said:  "The  doctor  acted  as  if  he  was  drunk;  I  went 
to  the  saloon,  and  we  each  drank  one  glass  of  beer,  and  on 
the  way  up  the  doctor  took  out  a  bottle  and  drank  once;  I 
drank  out  of  the  same  bottle;  it  was  whisky  and  something 
else;  it  tasted  sweet" 

B.  C.  Jones  testified:  *'I  am  a  physician;  to  go  out  in  the 
country  on  a  professional  call,  it  is  worth  ten  dollars  to  go  a 
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distance  of  twelve  or  fourteen  miles;  the  plaintiff  is  a  prac- 
ticing physiciaiiJ' 

Plaintiff  in  his  own  behalf  teaiified  as  follows:  "John 
Bpadunany  the  brolhat  oi  de&ndaiKt^  eaaae  to^  me  to  go  aod 
see  the  defandani's  wiSe^  wha  he  said  waa  sick;  I  went  with 
him  and  drcFTV  up  in  the  hiwn  near  the  hoose^  where  we 
trsaalTy  get  out  to  go  in,  and  the  defendant  came  out  and  said 
to  me,  'Doctor,  we  don^t  need  your  services  now,  for  the  trooble 
is  all  over.'    I  then  drove  off.** 

The  action  of  the  court  in  giving  the  instruction  complained 
of  was  doubtless  based  on  the  well-established  general  doc- 
trine that  th&  acts  of  a  special  agent  with  special  authority, 
not  done  in  pursuance- of  the  authority^  ox  done'in  ezceas  of 
it,  are  not  binding  upon  his  principal,  unless  ratified  by  him 
with  full  knowledge  of  the  facts  and  circumstances.  The 
rule,  however,,  is  not  of  universal  application.  In  1  Wait's  Ac- 
tiooa  aikd  Defenses,  page  232,  section  12,  it  is  said:  '' Although, 
as  a  general  rule,  an  agent  ia  required  to  conform  to  hia  in- 
structions or  authority,  yet  there  may  be  instances  in  which  a 
strict  aud  literal  adherence  to  their  t^ma  would  defeat  the 
object  of  the  agency.  There  may  arise  such  new  and  unex- 
pected emergiencies  and  necessities  as  will  justify  the  agent  in 
assuming  extraordinary  powers,  which,  if  done  in  good  £aith, 
and  with  sound  discretion,  will  bixMl  the  principal.''  So  it  is 
said,  in  Story  on  Agency,  section  141,  ''that,  although  the 
powers  of  agents  are,  ordinarily,  limited  to  particular  acta,  yet 
extraordinary  emergjencies  may  arise  in  which  a  person  who 
is  an  agent  may,  from  the  very  neeessities  of  the  case,  be 
justified  in  assuming  extraordinary  powers;  and  his  acts^  when 
fBLirly  done  under  such  circumstances,  will  be  binding  oa  his 
principal"     See  Id.,  sees.  85,  237,  193. 

The  facts  in  evidenee  bring  this  case  within  the  operation  of 
the  principle  above  enunciated.  The  object  of  the  agency  was 
to  procure  a  physician  for  the  sick  wife  of  defendant,  and, 
while  the  agent  was  directed  to  get  Dr.  McCowen,  his  uuhillty 
to  procure  him  created  an  emergency  which  required  him 
either  to  ride  fourteen  miles  back  for  further  instruction  or 
procure  the  services  of  some  other  physician.  Besides  this, 
defendant  when  plaintiff  reached  his  house  did  not  repudiate 
the  act  of  his  agent  by  saying,  Your  services  are  not  wanted, 
because  I  never  authorized  you  to  be  employed;  but,  on  the 
contrary,  virtually  ratified  the  act  by  saying,  Your  aervicea 
are  not  required  now,  because  the  trouble  is  over  with.     We 
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thiiik  the  CMirt  erred  in  taking  ibe  caae  from  the  jury,  and 
thai  it  fihoald  beam  been  luboiittod  to  the  under  proper  in- 

JnclgmentTeTerBed  and  cause  remanded. 

Genuul  Bulk  is,  teat  Pst^cifal  la  not  Bound  bt  Act  or  Aobnt 
l>eyo&d  scope  of  bis  ai^thority,  and  tbat  persons  dealing  with  the  agent  are 
bound  to  mquixv  mto  lixs  anthor^:  LisUr  v.  AUen,  31  Md.  543;  100  Am. 
l>ec.  78;  Bnd  ▼.  PonlSae  ete.  It.  X.  Co.^  62  Vich.  613;  4  Am.  ^t.  Hep.  885. 
^Rie  principal  case  jb  a  novel  one,  and  no  parallel  case  can  be  fonnd.  In 
Mfaj^ieny  ▼.  CISeago  efc  H.  J?.  Co.,  75  Mo.  892,  cited  in  the  note  to  HunUey 
T.  McUhku,  47  Am.  Rep.  S2D,  it  was  held  that  a  pliysician  who  was  anther* 
ized  to  treat  persons  injured  by  the  trains  of  the  company,  and  to  buy  medi* 
eines  on  Hie  credit  ^of  Che  company,  had  no  power  to  bind  the  company  for 
board,  lodi^ng,  attendance,  and  nnrsing  of  persons  so  injured. 

AgxmTj  whin  mat  DtiBBXQAED  Okdebs,  Owino  TO  Unxxfectsd  Emsb- 
OXHCT,  AK]>  Still  Bind  his  Peixcipal.  —  Although  the  general  rule  is,  that 
an  agent  must  follow  and  adhere  to  his  instructions  and  authority,  still  cases 
may  and  do  arise  where  a  literal  conformation  to  their  terms  would  defeat 
ihe  very  objects  of  tlie  agency.  So  where,  from  the  necessities  of  the  case, 
without  the  sgent^s  fault  or  neglect^  some  sndden  and  unexpected  emergency 
or  eztraardinary  or  supervening  necessity  arises,  or  some  unforeseen  event 
b^pens,  which  will  not  admit  of  delay  for  consultation  or  communication 
with  the  principal,  if  the  agent,  exercising  prudence  and  sound  discretion,  in 
good  faith  adopts  the  course  which  seems  best  to  him  under  all  the  circum- 
iitanffn  as  they  exists  he  will  be  justified,  and  his  acts  will  bind  his  princi- 
pal, thoHgh  subsequent  events  may  demonstrate  that  some  other  course  would 
bave  been  bettor:  Fotier  v.  Smith,  2  Coldw.  474;  88  Am.  Dec  604;  WUliam§ 
▼.  SAackel/ord,  16  Ala.  318;  Drummond  v.  Wood,  2  Caines,  310;  LoUard  v. 
Ortwei,  3  Id.  225;  Forrestier  v.  Bordman,  1  Story,  43;  LawUr  v.  Keaquick,  1 
Johns.  Gas.  175;  Judao»  v.  JSturgea,  5  Day,  556;  Bernard  v.  JIfaury  A  Co,,  20 
OimtL  434r438;  Barter  v.  Blauchard,  64  Barb.  C17;  Oould  v.  Bieh,  7  Met.  538; 
Jhuar  V,  Peril,  4  Binn.  3G1;  JervU  v.  lloyt,  2  Hun,  637,  where  it  is  said  that 
emeigenciefl  may  arise  in  which  an  agent  or  factor  may,  from  the  necessities 
of  the  case,  be  justified  in  assuming  extraordinary  powers,  and  his  acts,  fairly 
dono  under  the  circumstanoea,  wUl  bind  the  principal.  In  Forreiiier  v. 
Bardmam,  1  Story,  43-51,  it  is  said:  **Kow,  I  take  it  to  be  clear  that  if,  by 
soma  ■enddem  emergency  or  supervening  necessity,  or  other  unezpe(d»d  event» 
it  becomes  impoosible  for  the  supercargo  to  comply  with  the  exact  terms  of 
hie  inatmctionsb  or  a  literal  compliance  therewith  would  frustrate  the  objects 
of  the  owner  and  sacrifice  his  iutorests,  it  becomes  the  duty  of  the  super^ 
eargo^  under  the  oircumstanoe^  to  do  the  best  he  cui,  in  the  exercise  of  a. 
■oond  diseretion.  He  becomes,  in  such  a  case,  an  agent  from  necessity  for- 
the  owner.  In  all  voyages  of  this  sort  there  is  an  implied  authority  to  act 
lor  the  interest  and  benefit  of  the  owner  in  all  cases  of  unforeseen  necessity 
and  en»ageney  created  by  operation  and  intendment  of  kiw/'  This  rule  ia 
adopted  and  enlarged  upon  in  Oreenle^f  v.  Moody,  13  Allen,  363,  where  it  la 
bald  that  in  unforeaeen  dreumatauces  of  necessity  or  great  urgency  a  factor 
baa  an  implied  authority  to  act  for  his  principal,  irrespective  of  his  instruc- 
tioos  or  the  ordinary  usages  of  trade,  in  adjusting  contracts  and  claims,  and 
dispoBiDg  of  property;  and  a  factor  who  has  so  acted  in  good  faith  and  with 
good  diacretion,  under  .the  circumstances  as  they  then  appeared,  will  not  be 
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liabla  for  the  cooseqaences,  althottgh  it  tarns  out  tbat  his  eoane  was  dis- 
advaatageous  to  his  principal.  The  facts  in  this  case  were,  that  the  owner  of 
hay  in  Maine  consigned  it  to  a  party  in  New  Orleans,  to  he  sold  during  the 
war  of  the  B«bellion.  The  United  States  military  forces  bought  a  portion, 
and  agreed  to  pay  caah  for  it,  but  afterwards  refused  to  pay  except  in  gov- 
ern ment  certificates  at  par.  The  consignee,  acting  in  good  faith  and  accord- 
ing to  the  custom  of  brokers  and  factors,  accepted  such  payment,  and 
afterwards  sold  the  certificates  at  ninety-three  cents  on  the  dollar,  their  then 
market  value.  The  consignor  was  ignorant  of  such  custom,  but  the  court 
held  that  the  agent  was  not  liable  to  his  principal  for  the  seven  per  cent  dis- 
count on  the  certificates.  So  in  Millbank  v.  Denistoun,  21  N.  Y.  386,  where 
the  instructions  of  an  American  owner  of  flour  to  his  factor  at  Liverpool 
were  to  withhold  it  from  sale  until  an  expected  act  of  Ftoliament  had  pro- 
duced its  results  upon  the  market,  it  was  held  that  the  factor  was  not 
chargeable  with  a  breach  of  instructions  in  selling  prematurely,  if  he 
waited  a  considerable  time  after  the  passage  of  the  act,  and  then  sold  in 
good  faith  and  with  reasonable  prudence;  and  that  under  his  instmotiona 
the  factor  had  the  discretion,  after  the  market  had  remained  a  oonsiderabla 
time  under  the  infiuence  of  the  new  law,  to  judge  whether  the  measure  had 
DFoduced  its  full  effect  upon  the  market,  and  was  not  liable  for  error  of  judg- 
ment in  that  respect.  And  again,  where  a  ship  meets  with  disaster  at  sea, 
and  the  master  in  good  faith,  acting  for  the  common  benefit  of  all  interested, 
and  without  intent  to  sacrifice  the  interest  of  any  person  concerned  in  the 
vessel  or  its  cargo  for  that  of  another,  secures  the  safety  of  the  whole,  and 
thereby  incurs  great  expense,  the  owner  of  the  cargo  is  liable  to  contribution 
in  general  average  for  such  expense,  without  regard  to  the  question  whether 
it  might  not  have  been  lessened  had  the  cargo  been  separated  from  the  ves- 
sel: OoodwilHe  v.  McCarthy,  45  111.  186.  Thus  in  ffarter  v.  Blanehard,  64 
Barb.  617,  where  the  naked  bailee  of  a  horse  took  him  to  pasture  without 
consideration,  and  while  in  his  keeping  the  horse  had  his  leg  broken,  it  was 
held  that  the  bailee  had  implied  authority  to  contract,  on  behalf  of  the 
bailor,  with  a  competent  farrier  having  suitable  accommodation  for  the  care 
and  keeping  of  the  horse,  and  such  contract  is  binding  on  the  principal,  at 
least  until  he  can  be  informed  of  the  injury  to  the  horse,  and  has  opportunity 
to  make  other  arrangements  for  his  care  and  custody.  In  WilUamt  v. 
Shackelford,  16  Ala.  318,  the  agent  was  authorized  by  his  principal  to  receive 
and  sell  his  slave,  who  was  in  the  custody  of  a  third  person.  The  agent  re- 
ceived the  slave,  and  tried  to  sell  him,  but  failed.  He  then  endeavored  to  hire 
him  out,  but  could  not  do  so,  and  not  being  instructed  to  take  the  slave  with 
him,  he  left  him  with  the  party  from  whom  he  had  received  him  free  of 
hire  until  the  principal  could  be  informed  of  the  circumstances,  and  make 
other  arrangements;  and  it  was  held  a  case  of  emergency,  that  the  agent  did 
not  depart  from  the  line  of  his  duty,  and  that  the  holder  of  the  slave  was  not 
liable  for  his  hire.  Where  goods  were  shipped  on  a  vessel,  and  consigned  to 
the  master  under  instructions  to  sell  in  France,  but  the  master,  not  being 
able  to  find  a  purchaser,  left  the  goods  and  returned  to  New  York,  the  court 
held  that,  having  acted  bona  fide,  he  was  not  responsible  to  the  owner:  Law* 
Ur  V.  Keaquick,  1  Johns.  Cas.  175.  An  agent  not  generally  antboriied  to 
insure  may,  in  unforeseen  emergencies,  to  prevent  irreparable  loss  to  his 
principal,  overstep  his  instructions,  and  insure  his  principal's  property  x  IToff 
T.  UomauUe,  1  Bos.  &P.  323. 


Digitized  by 


Google 


April,  1888.]    OwxNB  V.  Eanbas  Cttt  etc.  Railway  Co.      89 

Owens   v.  Kansas  City,  St.  Joseph,  and  Coun- 
cil Bluffs  Eailway  Company. 

[96  MI880UBX.  lfi8.J 

Pebsonal  Examikation  or  Pladttiff.  —  In  an  action  for  damages  for  per- 
sonal injury,  defendant  has  no  absolute  right  to  have  a  personal  ezami* 
nati<m  of  plaintiff;  that  is  entirely  within  the  discretion  of  the  conrt^ 
the  exercise  of  which  discretion  will  not  he  interfered  with  unless  mani- 
festly abused. 

iHBTBUcnoNs  —  Dkpabtobs  vrou  Petition.  —  Where  petition  in  action 
against  raibroad  company  for  personal  injury  alleges  negligence  in  not 
stopping  a  reasonable  time  for  plaintiff  to  alight,  and  negligence  in  put- 
ting him  oiS,  also  an  assault  on  him  by  defendant's  agent,  and  the  in- 
stmctions  authorise  a  recovery  upon  finding  the  negligence  alleged,  but 
are  silent  as  to  the  assault^  they  are  not  erroneous,  as  a  departure  from 
the  petition,  especially  if  they  present  the  real  issue  made  by  the  evi- 
dence. 

[!imucTiONS  ARE  TO  BB  Taxbh  as  a  whole,  and  if  they  present  all  the 
iasaes  made  by  the  evidence,  aie  not  open  to  objection  as  erroneous. 
There  is  no  necessity  for  qualifying  each  instruction  by  an  express  refer* 
ence  to  the  others. 

WiTKCSa,    WiLLfULLT    FaLSB    TeSTDCONT    BT,    ICAT    BB    DiBRBOARDED.  — 

Where  witness  willfully  swears  faltely  to  any  material  matter,  the  jury 
may  disregard  the  whole  of  his  evidence. 

Nbouoehgb  —  Damages. — In  AcnoN  aoaimst  a  Railroad  Compakt  for 
injuries  received  in  being  negligently  and  forcibly  pulled  from  the  cars, 
the  plaintiff  is  entitled  to  recover  upon  proof  of  the  negligence,  though 
aa  Invalid,  and  the  injuries  may  have  been  aggravated  and  rendered 
more  difficult  to  eure  by  reason  of  ill  health;  and  it  is  no  defense  to  say 
tbat  the  injuries  would  not  have  occurred,  or  would  not  have  been  so 
great»  had  the  passenger  been  in  good  health. 

HaouoERCE — Damaoes. — In  Action  against  Railroad  Coicpant  for  in- 
jnriee  received  through  its  negligence,  plaintiff  may  describe  the  injuries 
lecsived,  and  the  evidence  cannot  be  excluded  because  plaintiff  testifies 
tbat  the  nerves  of  her  head,  aide,  and  leg  were  paralyzed.  It  is  not  in 
the  nature  of  expert  evidence. 

BrannrGB. — Dbclarations  ov  Partt  to  Sim  can  be  offered  in  evidence  to 
impeach  him  without  laying  any  foundation  therefor. 

Bvidxnob.  — Dbglabateons  of  Partt  to  Suit,  purporting  to  be  contained 
in  an  unoompleted  deposition,  are  not  admissible  to  impeach  him,  when 
lie  dsoiea  making  snch  declarations,  and  the  opposing  party  does  not 
show,  or  offer  to  show,  that  such  declarations  were  made  by  him. 

Strtmg  and  AlosmaUj  J.  D.  Shetoalter,  and  R.  P.  C.  WiUonj 
for  the  appellant. 

Wallace  and  Chiles^  Woodson  and  Woodson^  Oreenand  Bumes^ 
Anderson  and  Carmackj  and  5.  C  Woodson,  for  the  respond- 
4*ntB. 

Black,  J.  This  is  a  suit  for  personal  injuries  to  the  plain- 
tifT  Mrs.  Owens,  wife  of  the  other  plaintiff.     She  prevailed  in 
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the  court  below,  and  the  defendant  appealed.  On  the  20th  of 
November,  1883,  she  and  her  daughter  were  passengers  on 
one  of  the  defendant's  trains  from  Kansas  City  to  Beverly. 
The  petition,  which  is  very  lengthy,  states,  in  substance,  thai 
defendant  negligently  failed  and  refused  to  stop  the  train  at 
Beverly  long  enough  to  allow  the  plaintiff  a  reasonable  time 
to  alight  in  safety;  that  aa  soon  as  the  train  stopped  she 
stepped  to  the  door  of  the  car  to  get  off;  that  when  she  arrired 
at  the  car  platform  the  train  was  negligently  put  in  motion  by 
defendant;  that  the  brakeman,  knowing  the  train  was  in  mo- 
tion, unlawfully  assaulted,  seized,  and  took  hold  of  her,  and 
violently  and  negligently  pulled  and  throw  her  from  the  cars 
to  the  depot  platform,  inflicting  upon  her  bruises,  wounds,  etc.; 
that  on  account  of  negligently  putting  the  train  in  motion, 
and  negligently  pulling  and  throwing  her  from  the  platform 
of  the  car,  she  has  suffered  pain,  etc.  The  answer  is  a  general 
denial,  with  the  further  defense  that  plaintiff  was  guilty  of 
contributory  negligence  in  attempting  to  get  off  the  train  when 
in  motion. 

The  evidence  for  the  plaintiff  tends  to  show  that  when  the 
train  began  to  slack  up,  the  brakeman  said:  ''  This  is  Beverly"; 
that  he  picked  up  the  plaintiff's  valise  and  walked  towards 
the  car  door;  that  the  daughter  followed  him,  and  plaintiff 
followed  the  daughter;  that  the  brakeman  assisted  the  girl  to 
the  depot  platform.  Plaintiff  says  when  she  got  to  the  plat- 
form two  persons  were  getting  on  the  car,  so  that  she  stepped 
through  on  the  platform  of  the  car  in  front;  that  she  took 
hold  of  the  iron  rod  that  extended  around  the  car;  that  the 
train  was  then  moving  faster;  that  the  brakeman,  who  was  on 
the  depot  platform,  walking  to  keep  up  with  the  car,  reached 
up  and  caught  her  between  the  elbow  and  wrist  and  pulled 
her  to  the  depot  platform;  that  she  then  became  unconscious, 
from  injuries  to  her  head,  arm,  hip,  and  side.  This  evidence 
is  corroborated  by  that  of  the  daughter;  and  other  evidence  is, 
that  the  train  stopped  from  ten  seconds  to  a  minute  only. 
The  evidence  for  the  defendant  tends  to  show  that  the  train 
stopped  for  the  usual  and  for  a  reasonable  time;  that  plaintiff 
attempted  to  get  off  after  the  train  had  started,  and  Uiat  she 
fell  from  the  platform  of  the  car;  that  the  brakeman  warned 
her  not  to  get  off,  and  at  the  same  time  was  trying  to  signal 
the  engineer  to  stop. 

1.  The  suit  was  commenced  in  the  Platte  circuit  court,  and 
transferred  to  the  Lafayette  circuit  court  by  change  of  venue. 
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There  defendant,  at  the  March  term,  1884,  filed  a  motion  ask- 
ing the  court  to  require  plaintiff  to  submit  her  person  to  an 
examination  by  a  commission  of  medical  experts,  to  be  ap- 
pointed by  the  coort,  in  order  to  determine  the  character  of 
the  injuries,  and  to  what  extent  they  were  due  to  the  accident 
This  motion  was  not  determined  until  the  term  at  which  the 
cause  was  tried,  Aprfl,  1885,  when  it  was  overruled,  and  the 
defendant  excepted.  It  was  in  substance  held  in  Shepard  v. 
SaUroadj  85  Mo.  629,  that  the  defendant  has  no  absolute  right 
to  have  a  personal  examination;  that  it  is  a  matter  in  which 
the  court  has  a  discretion,  the  exercise  of  which  will  not  be  in- 
terfered with,  unless  manifestly  abused.  Of  course,  the  court 
is  not  bound  to  refuse  or  to  grant  the  motion,  to  the  full  extent 
of  the  prayer.  Its  order  may  be  molded  to  suit  the  circum- 
stances of  the  case.  In  that  case  the  plaintiff,  a  lady,  had 
once  submitted  to  an  examination  by  one  phjrsician,  and 
offered  to  submit  to  an  examination  by  another  eminent  and 
reputable  surgeon;  but  with  this  the  defendant  was  not  satis- 
fied. Under  these  circumstances,  we  held  in  that  case  that 
there  was  no  error  in  refusing  the  motion.  In  the  later 
case  of  Sidehim  v.  Railroad,  93  Mo.  400,  it  was  held  there  was 
no  error  in  refusing  such  a  motion.  In  that  case,  the  trial 
court  was  of  the  opinion  that  an  examination  was  not  neces- 
Bary  in  order  to  ascertain  the  real  condition  of  the  plaintiff 
and  the  nature  and  extent  of  her  injuries.  This  court,  upon 
an  examination  of  the  evidence,  reached  the  same  conclueion. 
The  ruling  is  certainly  based  in  part  upon  that  ground.  The 
power  of  the  court  to  make  and  enforce  an  order  for  the  per- 
sonal examination  of  the  injured  party  must  be  taken  as 
established  in  this  state,  as  it  is  in  many  others:  Schroeder  v. 
BaUroadj  47  Iowa,  875;  White  v.  Railroad,  61  Wis.  536;  HaU 
field  V.  Railroad,  83  Minn.  130;  Railroad  v.  Thvl,  29  Kan.  466. 
The  court  might,  with  propriety,  have  made  an  order  for  the 
examination  of  tiie  plaintiff  in  this  case,  by  a  disinterested 
reputable  physician,  in  the  presence  of  her  husband,  if  de- 
sired, and  lady  firiends.  But  the  real  question  here  is,  whether 
there  has  been  an  abuse  of  the  discretion  lodged  in  the  trial 
court. 

In  the  plaintiff's  deposition,  taken  and  filed  before  this  mo- 
tion was  made,  she  says  that  when  the  brakeman  pulled  her 
firom  the  car  step,  her  head,  left  arm,  and  hip  struck  against 
the  car;  that  because  of  the  injuries  then  received  she  has  lost 
the  use  of  her  left  arm  and  her  left  leg;  that  the  arm  is  par- 
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sly  zed;  that  since  then  she  has  not  been  able  to  stand  on  her 
feet,  whereas  before  she  was  able  to  attend  to  her  household 
duties.  She  was  cross-examined  for  many  days  and  at  great 
length,  answering  between  five  and  six  hundred  questions,  often 
in  the  presence  of  physicians  employed  and  taken  to  the  bed- 
room by  defendant,  but  not  introduced  to  her.  This  examina- 
tion shows  that  she  received  an  injury  in  the  back  when 
thirteen  years  of  age;  that  a  few  years  before  the  accident  in 
jquestion  she  went  to  Denver  for  her  health;  that  while  there 
her  shoulder  was  dislocated;  that  she  was  subject  to  rheuma- 
tism in  her  left  side  and  arm,  and  suffered  from  what  she 
terms  rheumatic  neuralgia,  and  had  been  under  the  charge  of 
A  physician  for  years.  Much  other  evidence  was  offered,  on 
the  one  side  and  the  other,  disclosing  the  state  of  her  health, 
both  before  and  after  she  received  the  injuries  complained  of 
This  evidence  was  given  by  persons  who  could  and  did  detail 
facts  within  their  observation.  Some  of  it  goes  to  show  that 
there  was  no  perfect  paralysis,  but  that  she  was  suffering 
greatly  from  the  injuries  cannot  be  doubted.  A  medical  ex- 
■amination  could  add  no  information  as  to  her  previous  health 
and  but  little  to  her  subsequent  condition.  It  is  suggested 
that  she  represents  her  condition  to  be  worse  than  it  really  is, 
and  that  she  has  misled  her  two  physicians,  who  were  ex- 
amined and  cross-examined  at  length.  We  discover  no  real 
ground  for  such  suggestion,  and  if  any  there  is,  it  was  mat- 
ter of  observation  to  the  jury.  Since  the  evidence  easily 
attainable,  and  really  in  the  case,  shows  a  history  of  her 
health  for  a  large  portion  of  her  life,  and  also  shows  her 
physical  condition  since  the  accident,  and  what  acts  she  can 
do  and  what  she  cannot,  we  will  not  disturb  the  ruling  of  the 
trial  court. 

2.  The  court,  in  the  first  instruction  for  plaintiff,  in  sub- 
stance, said  that  if,  after  the  station  was  announced  by  the 
brakeman,  the  plaintiff,  with  reasonable  and  usual  expedition, 
went  to  the  platform  of  the  car,  and  that,  before  she  could  get 
off,  the  train  was  started,  and  while  on  the  car  step  waiting 
for  the  car  to  stop,  the  brakeman  took  hold  of  her  arm  and 
pulled  her  to  the  depot  platform,  and  she  was  injured,  etc., 
then  she  was  entitled  to  recover.  The  seventh  instruction 
•declares  that  it  was  the  duty  of  the  defendant  to  stop  the  train 
a  reasonable  time  for  the  plaintiff  to  get  off, — i.  e.,  such  a  time 
as  is  required  for  a  person  using  ordinary  diligence  to  get  off; 
«nd  if  the  train  was  started  before  plaintiff  had  such  a  reason- 
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able  time,  then  defendant  was  guilty  of  negligence;  and  if  the 
jury  further  believed  that  the  brakeman  pulled  her  from  the 
car,  while  in  motion,  to  the  depot  platform,  and  she  was  in- 
jured, then,  etc. 

The  objection  to  these  instructions,  that  they  allow  a  re- 
covery upon  proof  alone  of  negligence  in  failing  to  stop  a  rea- 
sonable time,  is  not  well  founded;  for  in  both  instructions  the 
jury  were  required  to  find  the  further  fact  that  the  brakeman 
pulled  her  from  the  car  while  in  motion.  It  is  true,  no  finding 
is,  in  terms,  required  that  he  negligently  pulled  her  from  the 
car;  but  if  the  train  started  without  giving  her  time  to  get  ofi*, 
and  the  brakeman  pulled  her  off  while  the  car  was  in  motion, 
it  was  a  negligent  act.  The  contrary  theory,  presented  by  the 
defendant's  evidence,  namely,  that  she  persisted  in  getting  off, 
though  warned  not  to  do  so,  fell,  and  was  caught  by  the  brake- 
man,  was  presented  by  instructions  given  at  the  request  of  the 
defendant.  The  evidence  of  the  defendant  is  an  out-and-out 
denial  that  the  brakeman  pulled  her  off  at  all.  The  instruc- 
tions present  the  real  issue  made  by  the  evidence. 

The  next  objection  to  these  instructions  is,  that  the  plaintiff 
cannot  sue  for  an  assault,  and  recover  for  negligence  in  failing 
to  stop  the  train.  The  petition  does  make  some  extravagant 
averments;  but  notwithstanding  it  charges  an  assault  by  the 
servant,  it  also  in  terms  charges  negligence  in  not  stopping 
the  train  a  reasonable  time,  and  negligence  on  the  part  of  the 
servant  in  pulling  her  off.  The  instructions  cannot  be  said  to 
be  a  departure  from  the  petition.  The  petition  contains  all 
that  is  in  the  instructions,  and  more  too,  and  it  follows  that 
it  is  not  a  case  of  declaring  upon  one  cause  of  action,  and  <i 
recovery  upon  another:  Conway  v.  Reed^  66  Mo.  350. 

The  final  objection  to  these  two  instructions  is,  that  they 
ignore  the  defense  of  contributory  negligence,  because  they  do 
not  conclude  with  some  such  words  as  "  provided  the  plaintiff 
was  not  negligent"  On  this  defense  the  court  gave  a  number 
of  instructions,  one  of  which  is  as  follows:  ''  3.  If  the  jury 
believe  from  the  evidence  that  plaintiff  recklessly  or  negli- 
gently attempted  to  alight,  or  jump  from  the  train,  and  the 
brakeman  cither  tried  to  keep  her  from  so  doing,  or  to  assist 
her  to  alight  after  she  voluntarily  attempted  to  do  so,  and  that 
he  tried  to  keep  her  from  getting  off,  then  the  jury  will  find  for 
defendant,  no  matter  what  her  injuries  may  have  been,  or  what 
her  ooodition  now  is." 

To  say,  with  these  instructions,  that  the  jury  could  find  for 
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plaiutiff,  without  regard  to  negligence  on  her  part,  is  little 
short  of  charging  them  with  corruption.  The  instructions  are 
to  be  taken  as  a  whole,  are  so  taken  by  men  of  common  un- 
derstanding, and  can  be  understood  in  no  other  way.  There 
is  no  necessity  for  qualifpng  each  by  an  express  reference  to 
the  others.  They  thus  qualify  themselves^  when  in  the  form 
these  instraeiionB  are.  The  contrary  ruling  in  fi^uUii?an  v. 
Railroady  88  Mo.  182,  is  not  to  he  followed. 

8.  The  instruction,  that  if  any  witness  had  willfully  sworn 
falsely  to  any  material  matter,  the  jury  are  at  liberty  to  disre- 
gard the  whole  of  his  evidence,  is  without  valid  objection.  It 
is  sufficient  that  the  witness  either  willfully  or  knowingly 
swore  falsely:  Stat€  v.  Palmer j  88  Mo.  568;  White  v.  Maxey^  64 
Id.  662.  Defendant  asked  and  had  given  a  like  instruction^ 
and  it  is  in  no  position  to  say  there  was  no  evidence  to  justify 
the  giving  of  such  an  instruction. 

4.  The  fourth  and  eighth  instructions  are  in  substance  the 
same,  and  may  be  considered  together.  The  eighth  is,  that  if 
plaintiff  was  pulled  off  the  car  against  her  will  by  defendant's 
servant,  acting  within  the  scope  of  his  employment,  and  that 
she  thereby  received  injuries,  *^  then  the  defendant  is  respon- 
sible for  all  the  ill  effects  which  naturally  and  necessarily  fol- 
low the  injuries  in  the  condition  of  health  in  which  plaintiff 
was  at  the  time;  and  it  is  no  defense  that  the  injuries  may 
have  been  aggravated  and  rendered  more  difficult  to  cure  by 
reason  of  plaintiff's  state  of  health,  or  that,  by  reason  of  latent 
disease,  the  injuries  were  rendered  more  serious  to  her  than 
they  would  have  been  to  a  person  in  robust  health."  This 
instruction,  it  will  be  seen,  is  almost  the  same  as  that  in  the 
case  of  Brown  v.  Railroad,  66  Mo.  588,  which  was  approved  by 
this  court.  There,  it  is  true,  the  instruction  was  predicated 
upon  the  fact  that  plaintiff  was  "unlawfully  and  willfully  put 
off  the  car.''  But  if  the  plaintiff  was  negligently  pulled  off  the 
car,  she  has  the  right  to  be  compensated  for  all  the  injuries 
which  she  would  not  have  sustained  had  due  care  been  exer- 
cised. Invalids,  as  well  as  persons  in  robust  health,  are  enti- 
tled to  the  exercise  of  the  highest  degree  of  care  on  the  part  of 
the  common  carrier.  It  is  no  answer  to  say  that  the  injuries 
would  not  have  occurred,  or  would  not  have  been  so  great,  had 
the  jASsenger  been  in  good  health:  AUiaon  v.  Railroad^  42 
Iowa,  274. 

6.  It  was  competent  for  the  plaintiff  to  describe  the  injuries 
which  she  received,  and  it  is  no  ground  for  excluding  this  evi- 
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dence  "beeaQBe  ahe  tayB  the  nerreB  of  her  head,  side,  and  left 
limb  were  jwralyzed.  It  is  not  in  tbe  nature  of  expert  evi- 
dence. 

6.  When  the  plaintiff's  deposition  was  taken,  and  as  a  part 
of  the  cross-examination,  counsel  for  the  defendant  read  over 
twelve  or  fourteen  questions  and  answers,  of  which  the  follow- 
ing are  a  part: — 

Q.  ''I  will  ask  you  if,  during  your  suffering  from  inflam- 
matory rheumatism,  you  were  not  in  the  habit  of  using  opi- 
ates,— morphia?''  A.  "No,  sir;  not  to  excess.  I  could  take 
morphia  into  the  stomach,  and  it  relieved  it" 

Q.  ''I  will  ask  you  if  you  did  not  take  it  regularly?"  A. 
•*Not  for  my  shoulder." 

She  was  then  asked  and  made  answer  as  follows:  Q.  "Is 
not  the  foregoing  a  true  and  literal  statement  of  questions  and 
your  answers  made  thereto  in  this  room  on  the  first  day  that 
your  deposition  was  attempted  to  be  taken  in  this  case?  and 
was  not  that  statement  made  in  tbe  presence  of  Charles  A. 
Blair,  a  stenographer,  who  at  the  time  was,  by  agreement  of 
parties,  present  for  making  such  stenographic  report?"  A.  "It 
is  false  from  beginning  to  end.    It  is  not  a  true  statement." 

The  court,  on  motion  of  the  plaintiff,  excluded  aU  of  the 
above-described  portion  of  the  deposition,  and  defendant  ex- 
cepted. It  seems  a  previous  effort  had  been  made  to  take 
plaintiff's  deposition  by  her  attorneys,  but  it  had  not  been 
completed,  signed,  or  certified,  and  hence  not  filed  in  this 
cause.  The  plaintiff,  throughout  her  examination  read  in 
evidence,  concedes  that  she  had  used  morphine,  but  says  it 
was  by  way  of  iojection  <mly.  Now,  in  the  first  place,  as  the 
witness  was  a  party  to  the  suit,  it  was  not  necessary  to  ask 
these  questions  to  lay  a  foundation  to  impeach  her  evidence. 
Her  declarations  could  be  offered  in  evidence  as  against  her 
without  laying  any  foundation  therefor.  Again,  this  portion 
of  the  deposition  was  of  no  benefit  to  defendant,  unless  fol- 
lowed by  proof  that  she  did  make  the  alleged  answers  to  the 
alleged  questions.  The  defendant  did  not  show  or  offer  to 
show  that  she  made  any  such  statements;  and  the  portions  of 
tbe  deposition  in  question  were  properly  excluded. 

7.  Many  other  questions  axe  made  in  the  briefs  for  appel- 
lant, but  they  are  less  substantial  than  those  before  consid- 
ered, and  will  not  be  followed  out  in  detail  in  this  opinion. 

The  case  seems  to  have  been  fairly  tried,  and  the  judgment 
as  affirmed. 
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DiFBirpAirr  has  Ko  Absolutb  Biom  to  havx  Prtbioal  Examikatioh 
ov  PLAnmw:  8m  Sioim  City  ▼.  Fkdaffwnt  16  Keb.  578;  49  Am.  Rep.  724» 
and  note  726-729;  Sidekum  ▼.  Wabash  etc  R'y  Co.,  93  Mo.  400;  3  Am.  St 
Rep.  549,  and  note  554-557. 

IiiSTauGTXONS  Mvar  bb  Takbh  as  a  Wholb,  and  if  they  ezprees  the  law 
applicable  to  the  issnes  made  by  the  evidence,  they  are  not  open  to  objection 
or  erroneoas:  InikmapofU  etc  R^y  Co,  ▼.  Wataon,  114  Ind.  20;  6  Ajn.  St 
Rep.  578,  and  note.    To  the  aame  effect  ia  StaU  v.  McCaMO^  72  Ind.  111. 

When  Witnbsb  has  WiLijruu.T  Swobh  Fauublt  in  Rboabd  to  Ma- 
TKBiAi*  Mattbb,  the  whole  of  hia  testimony  is  to  be  regarded  aa  false:  Dumuk 
▼.  People^  29  K.  T.  523;  86  Am.  Dwi.  319,  and  note  330,  331;  8U^er  ▼.  StaU, 
15  Ohio  St  47;  86  Am.  Deo.  470;  StaU  ▼.  Hkkam,  95  Mo.  322;  post,  p.  54. 

In  Ordbb  to  Impbaoh  Witness  by  Pbiob  Dbclaeations,  proper  foun- 
dation mnst  be  laid  by  asking  him  whether  he  made  snch  declarationa  at  a 
certain  time  and  place,  under  certain  cironmstances:  Note  to  AUen  ▼.  States 
IZ  Am.  Dec  763  et  seq.;  and  Hig^  ▼.  CarkUm,  28  Md.  115;  92  Am.  Deo. 
666;  Snuik  v.  Cooke,  31  Md.  174;  100  Am.  Dec.  58.  To  the  same  effect  is 
Baker  v.  State,  69  Wis.  32;  and  it  is  farther  held  in  this  case  that  a  witness 
cannot  be  impeached  by  so  contradicting  answers  aa  to  matters  not  pertinent 
to  the  issue. 

Rjort  or  Railboad  Compant  to  Ejbct  Pabsbngbbs,  and  manner  in 
which  right  ahould  be  ezeroiBed:  See  note  to  Chioago  etc  R.  R*  Co,  ▼•  Piirfa, 
68  Am.  Dec.  572. 

As  to  WHBi'HBB  Railboam  Owb  Spbcial  Dvtt  OB  Oabb  to  Siok,  aged, 
or  feeble  passenger^  see  fihe  note  to  New  OHean$  R.  R,  Co,  ▼.  StaAam,  97 
Am.  Dec.  499,  50a 


State  v.  Williams. 

[96  MISSOUBI,  217.1 

Btidbncb.  —  In  Labcbnt,  the  intent  to  steal  by  the  taking  Is  the  ^rosa- 
men  of  the  crime,  and  the  defendant  may  testify  aa  to  the  intent  with 
which  the  act  is  done,  where  such  intent  is  material. 

Id.  —  When  Dependant  is  on  Trial  fob  Laroent  of  a  cow,  he  may  tes- 
tify that  he  purchased  a  due-bill  on  the  owner  of  the  oow,  and  having 
been  informed  and  believing  that  such  owner  would  let  the  cow  go  on 
such  bill,  he  took  her,  thinking  he  had  the  right  to  do  so^  and  with  no 
intent  to  steaL 

S.  M,  Chapman^  for  the  appellant. 

B,  0,  Boonej  atiomey-generaly  for  the  state. 

NouTON,  C.  J.  Defendant  was  indicted  by  the  grand  jury 
of  Dunklin  County,  and  charged  with  grand  larceny  in  steal- 
ing a  cow,  the  property  of  one  William  Rambou.  He  was 
tried  and  convicted,  and  from  the  judgment  of  conviction  has 
appealed  to  this  court. 

The  evidence  tended  to  show  that  Rambou  had  a  cow  in  a 
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lot  on  the  &rm  of  defendant,  and  aboot  BonxiBe  defendant, 
accompanied  by  his  brother,  took  the  cow  from  said  lot  and 
removed  her  to  another  lot  on  his  farm  on  a  public  road, 
where  she  remained  a  day  or  two,  and  was  then  removed  and 
tied  in  the  woods;  that  defendant  at  the  time  of  the  taking 
told  his  brother  to  tell  the  "folks"  that  he  had  taken  the 
cow.  The  defense  relied  npon  was  that  defendant  had  bought 
a  due-bill  on  Rambou,  and  at  the  time  of  the  purchase  was  in- 
formed that  Rambou  was  willing  to  let  the  cow  go  in  payment 
thereof,  and  that  under  the  belief  that  this  was  so,  he  took  the- 
cow  without  any  intent  to  steal.  In  cases  of  larceny,  the  in- 
tent to  steal  by  the  taking  is  the  gravamen  of  the  offense,  and 
it  is  settled  by  the  following  cases  that  it  is  competent  for  the 
defendant  to  testify  as  to  the  intent  with  which  an  act  waa 
done,  where  the  intent  with  which  it  was  done  is  materia): 
StaU  y.  Banhj  73  Mo.  592;  State  v.  Palmer,  88  Id.  568.  The 
principle  above  stated  was  ignored  by  the  trial  court,  in  ita 
refusal  to  allow  defendant  while  testifying  to  state  that  he 
purchased  a  due-bill  on  Rambou,  and  having  been  informed 
and  believing  that  Rambou  would  let  the  cow  go  on  the  due- 
bill,  he  went  and  got  her,  believing  that  he  bad  a  right  to  do 
BO,  and  with  no  intent  to  steal  the  cow  or  do  a  wrong. 

The  act  of  defendant  in  taking  the  cow,  in  the  light  of  the 
evidence,  is  more  in  the  nature  of  trespass  than  larceny;  and 
for  the  error  above  noted,  the  judgment  is  hereby  reversed  and 
the  cause  remanded.  

PELonoiTi  iNmrr  u  Ebbbhtzal  Imgrkdixmt  of  the  erime  of  Uroeny,. 
and  it  nmrt  ezlit  at  tho  time  of  the  Uking,  for  no  sobseqnent  f ekmiou  intent 
wiU  reader  the  previone  taking  feloniooa:  DiffmrnnUy  ▼.  SUUe,  17  Tex.  62U 
87  Am.  Dee.  070,  note  076;  LancaMer  ▼.  State,  8  Coldw.  840;  01  Am.  Dec. 
1288^  note  291. 

IvTEHT  TO  9nAis  IB  ORAVAMXir  OF  Crimv  ov  Larci5T:  See  note  to  StaU 
▼.  Home9,  67  Am.  Deo.  271  et  eeq.;  BiUard  ▼.  State,  30  Tez.  S67;  M  Am. 
Dec  317;  and  where  property  is  openly  and  notorionsly  taken,  the  oonae- 
«{aeDt  preenmption  that  t^ere  was  no  felonious  intent  mnst  be  rebutted  by 
tbs  dearest  eWdenoe  in  order  to  oooTict:  Black  v.  State,  83  Ala.  81;  4  Am. 
Sk  Bep.  801.  Where  the  ffravamen  of  the  crime  consists  in  the  intent  alone, 
tbs  jury  may  infer  the  intent  from  the  cironmstanoes:  State  ▼.  McBryde,  97 
K.  C  903.  In  Peoj^  t.  Baeddoe,  73  Gal.  378,  an  instmetion  that  if  defend- 
ant obtained  goods  by  false  representations,  without  any  change  in  the  title*. 
with  the  intentioo  to  oooTert  them  to  his  use,  and  did  so  conTsrt  them,  he  is* 
gtdhft  wae  adjudged  enoneoas  as  omitting  the  element  of  f elonioos  intent  te- 
]  at  the  tima  poHsnion  waa  obtained. 
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BuNN  V.  Lindsay. 

[96  lilMOOV,  26a] 

JuDOUHT  Lmr  vov  Bibplacbd  bt  HonEsniB  Emtbt.  —  When  Jiulg- 
ment  lifln  has  attached  to  land,  it  caimot  be  defeated  or  displaced  by 
mbeeqnai&t  oooiipation  aa  a  homestead. 

BOKIRBAI)— >£VFICT  OV  8hSBIFF*8   BaLM   HAOB  WlTHOUl'   FXBBT   SRTIHO 

OIT.  — Where  judgment  debtor  ib  entitled  to  a  homestead  exempt  from 
sale  under  execution,  and  the  iberiff  fails  to  set  it  off  at  such  sale,  the 
latter  is  not  for  such  reason  void,  but  the  fee  passes  to  the  purchaser, 
subject  to  the  homestead  right,  vhidi  is  not  affected  by  tiie  sale. 

8118WMIAT10N.— DsKAND  OP  Cbkditob  paid  with  money  of  third  penmn, 
without  any  agreement  that  the  security  ahaJl  be  aangned  or  kept  on 
foot  for  the  benefit  of  such  third  person,  is  absolutely  extinguiahed,  and 
the  doctrine  of  subrogation  will  bo  applied  only  when  the  person  daiming 
ito  benefit  has  been  compelled  to  pay  the  debt  of  a  third  person  in  order 
to  protect  his  own  rights,  or  to  save  his  own  property. 

RlooBDU)  JusGXKRT  covcwKSjsQ  Lakd  18  NoTics  to  snbsoyuTit  pnr- 
chaaers,  in  the  absence  of  fraud  and  misrepresentation;  and  equity  wiD 
not  relieve  against  negligence  in  failing  to  examine  the  record,  by  inter- 
fering with  the  legal  rights  of  others  who  are  withoutianlt 

Barney  and  Brawny  and  J.  F.  Hanoood,  for  the  appellant. 

8.  H,  Ocm  and  T.  E.  Tumeyy  for  the  respondents. 

Bracs^  J.  On  the  fifth  day  of  September,  1873,  John  M. 
Lindsay^  being  the  owner  in  fee  of  the  undivided  half  of  see- 
tion  8,  township  59,  range  82,  in  De  Kalb  County,  executed  hia 
note  of  that  date  to  the  St.  Joseph  Building  Company  for  the 
sum  of  six  thousand  dollars;  and  on  the  same  day,  with  his 
wife,  executed  a  dee!  of  trust  on  said  undivided  half  of  said 
feetion  to  secure  the  payment  of  said  note,  which  was  re- 
corded on  the  ninth  day  of  September,  1873,  in  said  county. 
On  the  first  day  of  December,  1873,  the  said  Lindsay  executed 
his  note,  payable  to  the  order  of  Joel  T.  Smith,  six  months 
jtfter  date,  for  the  sum  of  $1,750.  About  the  Ist  of  July, 
1874,  Lindsay  implied  to  one  House,  at  Cameron,  Missouri* 
who  was  the  agent  of  plaintiff,  a  money-lender,  then  resident 
in  Bloomington,  Illinois,  for  a  loan  of  two  thousand  five  hun- 
dred dollars  to  pay  off  said  deed  of  trust.  House,  at  the  in- 
atance  of  plaintiff,  examined  the  records  of  De  Ealb  County, 
made  an  abstract  of  Lindsay's  title  to  said  real  estate,  show- 
ing that  there  were  no  encumbrances  on  said  property  except 
aaid  deed  of  trust,  and  forwarded  it  to  the  plaintiff,  inibrmiDg 
him  that  the  money  to  be  borrowed  was  to  be  used  in  paying 
X}ff  the  debt,  secured  by  said  deed  of  trust.  Thereupon  ))lajn- 
iiff  prepared  three  bonds  or  notes  and  a  deed  of  trust  on  said 
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veal  estate  to  be  executed  by  said  lindtay,  eacb  bearing  date 
the  Isi  of  Jnlyt  1874,  two  of  the  notes  for  one  thousand  dol- 
lars each  and  one  £or  five  hundred  doUarSi  payaUs  to  plaintiff 
-CD  the  let  of  July,  1879,  at  the  Mercantile  National  Bank  at 
Hartford,  with  interest  from  date  at  the  rate  of  ten  per  cent 
per  annnm,  payable  semi-annnally  on  the  first  days  of  Janu- 
ary and  July,  the  interest  to  bear  the  same  rate  of  inteiest  as 
ibe  principal  after  due,  as  eyidenced  by  ten  interest  coupons 
attached  to  each  of  said  notes  or  bonds,  and  all  secured  by 
«aid  deed  of  trust  to  one  Powell,  with  power  of  sale  in  case  of 
any  default  in  payment  of  principal  or  interest,  and  forwarded 
said  notes  and  deed  of  trust  to  his  said  agent  to  ''complete  the 
transaction  ,'*  who  thereupon  entered  into  negotiations  with  the 
building  company  to  pay  off  their  claim. 

On  the  12th  of  December,  1874,  Gideon  C.  Paramore  recov- 
ered judgment  in  the  circuit  court  of  Clinton  Cotmty  against 
Lindsay  on  the.  Smith  note  for  $1,972,  and  on  the  15th  of  De- 
cember, 1874,  filed  a  transcript  of  said  judgment  in  the  office 
of  the  clerk  of  the  circuit  court  of  De  Kalb  County,  which 
was  thereupon  duly  docketed  and  recorded  by  said  clerk.  On 
the  23d  of  January,  1875,  Lindsay  signed  the  bonds,  and  he 
and  his  wife  executed  and  acknowledged  the  deed  of  trust 
prepared  by  plaintiff,  and  the  same  were  delivered  to  House, 
his  agent,  who  thereupon  placed  plaintiff's  draft  on  New  York 
for  two  thousand  five  hundred  dollars  in  the  Cameron  Deposit 
Bank,  to  be  delivered  to  the  St.  Joseph  Building  Company 
upon  the  surrender  by  them  of  Lindsay's  note  and  a  release 
of  their  trust  deed. 

On  the  25th  of  January,  1875,  the  building  company  in  Bu- 
chanan County  executed  and  acknowledged  a  release  and 
satisfaction  of  their  trust  deed  to  Lindsay,  in  consideration  of 
the  sum  of  $2,510  paid  by  him,  and  on  the  28th  of  January, 
1878,  this  deed  of  release  and  Lindsay's  deed  of  trust  to  Pow- 
•ell  to  secure  plaintiff's  bonds  were  at  the  same  time  filed  for 
record  in  the  office  of  the  recorder  of  De  Kalb  County.  In 
March,  1876,  Lindsay,  who  before  that  time  had  been  residing 
on  a  forty-acre  tract  of  land  adjoining  said  section  8,  moved 
into  a  house  on  said  section  which  he  had  previously  built, 
and  continued  to  reside  there  from  that  time  with  his  family 
until  1880,  when  be  removed  from  the  premises,  and  left  the 
state.  On  the  6th  of  December,  1877,  Paramore  caused  an 
execution  to  be  issued  on  his  judgment,  which,  on  the  10th  of 
December,  1877,  was  levied  on  all  his  interest  in  said  real 
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estate,  and  hj  yirtae  thereof  the  aame  was,  on  the  8th  of  Oc* 
tober,  1878,  sold,  and  he  became  the  purchaser  thereof  at  the 
price  of  $205,  and  received  the  sheriff's  deed  therefor.  Notice 
was  given  at  the  sale  that  Lindsay  claimed  a  homestead  in 
the  land,  and  that  plaintiff  claimed  a  lien  upon  the  land  sn- 
perior  to  Paramore's  judgment  to  the  amount  of  two  thousand 
five  hundred  dollars,  which  he  had  paid  to  extinguish  the  St 
Joseph  Building  Company's  lien  for  six  thousand  dollars. 
The  testimony  tended  to  show  that  at  the  time  of  the  sale  the 
land  was  worth  ten  dollars  per  acre. 

At  the  October  term,  1878,  of  the  Clinton  circuit  court,  to 
which  the  execution  was  returned,  Lindsay  filed  a  motion  to 
set  aside  the  sale  for  the  reason  that  a  homestead  in  said  land 
had  not  been  set  off  to  him  by  the  sheriff  prior  thereto,  which 
tuotion  was  by  him  withdrawn  at  the  October  term  of  said 
court,  1879.  On  the  10th  of  September,  1879,  Paramore,  by 
general  warranty  deed,  conveyed  said  land  to  the  defendant, 
James  B.  Leisenrig,  for  the  expressed  consideration  of  two 
thousand  five  hundred  dollars. 

At  the  April  term,  1884,  of  the  De  Kalb  circuit  court  plain- 
tiff instituted  this  suit,  in  his  petition  charging  that  defendant 
Leisenrig  paid  no  consideration  for  the  land,  and  received  his 
deed  therefor  with  notice  of  the  foregoing  facts,  and  that  the 
sale  to  Paramore  was  void  for  the  reason  that  the  sheriff  failed 
to  set  off  Lindsay's  homestead,  and  praying  that  he  be  sub- 
rogated to  all  the  rights  and  remedies  the  Si.  Joseph  Building 
Company  had  by  virtue  of  their  deed  of  trust  against  said 
land  to  the  extent  of  two  thousand  five  hundred  dollars,  with 
interest  thereon  at  the  rate  of  ten  per  cent  per  annum  from  the 
date  of  the  payment  of  that  sum  to  the  building  company, 
and  that  the  same  be  declared  a  lien  upon  said  land  against 
defendants;  that  their  equity  of  redemption  be  foreclosed,  and 
the  land  sold  to  satisfy  such  lien.  Defendants  Lindsay  and 
Paramore  were  not  served,  and  did  not  answer.  Defendant 
Leisenrig  answered,  admitting  the  aUegations  of  the  petition 
in  regard  to  the  ownership  of  the  land  by  Lindsay,  the  recov- 
ery of  the  judgment  by  -Paramore,  the  filing  of  the  transcript 
thereof,  the  issue  and  levy  of  the  execution  and  sale  and  pur- 
chase by  Paramore,  and  averred  that  he  purchased  said  land 
of  Paramore  for  the  sum  of  two  thousand  five  hundred  dol- 
lars, who  conveyed  the  same  to  him  by  general  warranty  deed, 
and  denied  all  the  other  allegations  of  the  petition.  The  court 
found  the  issues  for  the  defendant^  and  dismissed  the  bilL 
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On  the  15th  of  December,  1874,  Paramore's  judgment,  a 
tranflcript  of  which  was  on  that  day  filed  in  the  ofBce  of  iba 
clerk  of  the  circuit  court  of  De  Kalb  County,  became  a  Hen  on 
the  undivided  half-interest  of  Lindsey  in  section  8.  Lindsay 
with  his  family  at  that  tiitie  was  residing  elsewhere.  In 
March,  1876,  he  first  moved  with  his  family  upon  the  section, 
and  then  first  occupied  the  house  which  he  had  previously 
built  thereon  as  a  home.  His  right  of  homestead  exemption 
was  then  for  the  first  time  impressed  upon  the  land  which 
before  that  time  he  owned  but  had  never  occupied  as  a  home- 
stead. The  right  of  homestead  which  he  then  acquired  by 
each  occupancy  was  subsequent  and  subject  to  the  prior  lien 
of  Paramore's  judgment,  and  could  not  be  by  him  asserted 
against  it  He  had  no  homestead  right  exempt  from  sale 
under  the  execution  issued  upon  that  judgment  which  the 
sheriff  could  be  required  to  set  off  before  sale.  The  lien  of 
the  judgment,  having  attached  to  all  his  interest  in  the  one 
undivided  half  of  the  section,  could  not  be  displaced  or  defeated 
by  the  subsequent  occupation  of  it  by  him  as  a  homestead: 
EUUmr.  lioUfMon,  21  Iowa,  531;  23  Id.  808;  Thompson  on 
Homesteads,  sees.  241,  246;  Finnegan  v.  Prindewlle,  83  Mo. 
517.  • 

If,  however,  Lindsay  had  been  entitled  to  a  homestead  ex- 
empt fix>m  sale  under  execution  upon  this  judgment  and  the 
sheriff  fSailed  to  set  it  off,  the  sale  would  not  have  been  void  by 
reason  of  such  failure:  Crwp  v.  Cmp, 86  Mo.  630.  The  fee  would 
pass  to  the  purchaser  subject  to  his  right  of  homestead  {Blacl 
V.  Cuntm,  14  Wall.  463),  which  right  would  not  be  in  any 
manner  affected  by  the  sale,  not  could  the  purchaser  at  such 
sale  get  possession  of  any  part  of  the  premises  without  setting 
off  that  homestead  so  long  as  it  was  occupied  by  him  as  such; 
and  doubtless  having  the  right  to  have  the  same  set  off  before 
sale,  the  failure  of  the  officer  to  do  so  would  afford  the  home- 
stead occupant  good  ground  for  having  the  sale  set  aside  at 
the  return  term  of  the  execution.  This  right  Lindsay  pro- 
ceeded to  assert  at  the  return  term  of  the  execution,  but  after- 
wards withdrew  his  claim,  abandoned  the  premises,  and  there 
is  no  question  of  homestead  in  the  case. 

The  plaintiff  claims  that,  upon  the  facts  stated,  he  has  a 
right  to  be  subrogated  to  the  lien  which  the  St  Joseph  Build- 
ing Company  had  upon  the  land  prior  to  Paramore's  judgment 
lien,  to  the  extent  of  the  amount  of  money  furnished  by  him 
to  pay  off  that  lien,  with  interest.    It  is  not  perceived  upon 
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what  principle  this  contention  can  be  maintained.  The  loan 
of  twenty-five  hundred  dollars  by  plaintiff  to  Lindsay,  the 
execution  of  the  notes  by  him  to  the  plaintiff,  and  of  the  deed 
of  trust  to  secure  them,  the  payment  of  the  money  to  the 
building  company,  and  its  acceptance  by  the  company,  may 
be  considered  as  all  parts  of  one  transaction,  and  it  may  be 
conceded  that  the  money  paid  by  the  plaintiff  through  his 
agent  was  at  the  request  of  Lindsay.  Nevertheless,  at  the 
time  the  money  was  loaned  and  the  payment  made  the  plain- 
tiff had  no  ri^t  or  interest  in  the  property,  for  the  protection 
of  which  it  became  necessary  that  such  payment  should  be 
made.  By  that  payment  he  for  the  first  time  secured  any 
interest  in  the  land;  that  the  parties  had  previously  been 
negotiating  in  regard  to  the  loan,  and  to  the  payment  of  the 
building  company's  claim,  cuts  no  figure  in  the  case.  The 
plaintiff  thereby  acquired  no  interest  in  the  land,  and  subjected 
himself  to  no  obligations  in  respect  thereof.  He  was  a  stranger 
to  any  interest  in  the  land  up  to  the  time  he  voluntarily  made 
the  payment.  All  the  interest  he  ever  acquired  in  the  prop- 
erty he  acquired  by  means  of  that  payment;  that  was  the  con- 
fiideration,  and  the  sole  consideration,  of  the  notes  executed  by 
Lindsay,  and  the  deed  of  trust  to  secure  their  payment 

There  is  not  a  seitUiUa  of  evidence  tending  to  show  that  the 
money  paid  to  the  company  was  for  the  purchase  of  their  lien, 
and  its  release  to  Lindsay,  while  in  the  form  of  a  quitclaim 
deed,  states,  in  express  terms,  that  it  is  in  satisfaction  of  the 
deed  of  trust,  and  all  the  facts  negative  the  idea  that  it  was 
intended  as  an  assignment.  There  was  no  evidence  tending 
to  prove  any  agreement  that  the  lien  of  the  building  company 
was  to  be  kept  on  foot  for  the  benefit  of  plaintiff.  On  the  con- 
trary, all  the  facts  negative  the  idea  that  such  was  the  inten- 
tion of  any  of  the  parties  to  the  transaction.  The  facts  proven 
show  that  the  plaintiff  is  not  entitled  to  the  subrogation  which 
he  prays  for,  either  as  of  right  or  by  convention.  "  The  de- 
mand of  a  creditor  which  is  paid  with  the  money  of  a  third 
person,  without  any  agreement  that  the  security  shall  be  sB" 
signed  or  kept  on  foot  for  the  benefit  of  such  third  person,  is 
absolutely  extinguished,  but  the  doctrine  of  subrogation  will 
be  applied  when  the  person  claiming  its  benefit  has  been  com- 
pelled to  pay  the  debt  of  a  third  person  in  order  to  protect  his 
own  rights  or  to  save  his  own  property":  Sheldon  on  Subroga- 
tion, sec.  3.  The  decisions  in  this  state,  as  elsewhere,  will  be 
found  in  harmony  with  the  principles  here  laid  down:  Wad^ 
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▼.  Beldmeiery  40  Mo.  486;  Wolff  v.  Walter,  66  Id.  296;  WooUridg$ 
V.  Sroit,  69  Id.  669;  Price  v.  Courtney,  87  Id.  387. 

The  debt  due  by  Lindsay  to  the  boilding  eompany,  and  the 
lien  given  to  secnre  it,  were  absolutely  extinguished  by  the 
payment.  Such  was  the  intention  of  all  parties  to  the  trans- 
action. The  plaintiff  relied  for  security  for  the  money  he  ad- 
vanced solely  upon  the  deed  of  trust  which  he  took  at  the 
time,  and  the  sole  ground  upon  which  a  court  of  equity  is 
Afiked  to  interrene  in  his  behalf  in  this  case  is  the  assumption 
that  be  would  not  haye  parted  with  his  money  to  make  the 
loan  and  payments  if  he  had  known  in  January  that  Para- 
OQore's  judgment  lien  had  attached  to  the  premises  in  Decern* 
ber.  Why  didn't  he  know  it?  That  judgment  was  spread 
upon  the  public  records  in  order  that  all  who  might  deal  with 
the  property  might  know  of  its  existence.  He  was  not  pre- 
vented from  examining  the  record,  or  lulled  into  security  by 
any  representation  of  Paramore,  Lindsay,  or  anybody  else. 
He  didn't  know,  simply  because  neither  he  nor  his  agent 
looked  that  he  might  see  and  know.  That  plaintiff's  security 
vras  less  valuable  than  he  expected  it  would  be  when  he  made 
the  loan  was  the  result  of  his  own  negligence,  and  not  of  the 
fault,  wrong,  or  mistake  of  any  other  person.  Against  the 
consequences  of  that  negligence,  for  which  he  has  no  one  to 
blame  but  himself^  a  court  of  equity  cannot  relieve  him  by 
interfering  with  the  legal  rights  of  others  who  are  without 
fiault  The  autliorities  cited  by  appellant,  and  many  others, 
have  been  examined  in  vain  to  find  any  recognized  equitable 
principle  which  would  warrant  the  court  in  so  doing.  The  re- 
lief which  courts  of  equity  are  authorized  to  administer  is  to 
be  measured  by  established  and  well-recognized  principles, 
and  not  by  the  "  chancellor's  foot."  Tbis  case  has  been  treated 
as  though  the  only  real  defendant  in  the  case,  Leisenrig,  stood 
in  the  shoes  of  Paramore, —  a  position,  however,  which  is  far 
Cfom  being  sustained  by  the  evidence. 

The  judgment  of  the  circuit  court  is  afi&rmed. 

HomarxAD  is  kot  Gkhcrallt  Subjict  to  a  judgment  lien  while  oooo- 
pAed  M  each  homeste«d:  KetcfUn  v.  McCarley,  28  S.  C.  1;  4  Am.  St.  Rep. 
«74;  BSn  ▼.  Cflark,  89  HI.  690;  89  Am.  Dec.  330;  Blue  v.  Blue,  38  IlL  9;  87 
Am.  Dec.  278;  (hmaninga  ▼.  Long,  16  Iowa,  41;  85  Am.  Dec.  602;  McDonald 
V.  Badger,  23  CaL  393;  83  Am.  Dec.  123;  note  to  Filley  v.  Duncan,  93  Id. 
JSl;  Vot  tee  ITa^  t.  Howe,  3  Wis.  762;  62  Am.  Dec.  705.  When,  for  any 
ffiuii,  the  property  oeaeee  to  he  occupied  a«  a  homestead,  the  lien  attachee 
and  may  be  enforoed:  TUkiMum  t.  MiUard,  7  Minn.  613;  82  Am.  Dec.  1 12| 
IKm  ▼.  Chrt,  39  HL  600;  89  Am.  Dec.  330;  and  see  the  notes  to  the  cases 
•bov*  eitad. 
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HoMBSTBAO  n  HOT  SuBjacT  TO  8axjb  Wider  axeentlon:  Sampmm  t.  WUBam-^ 
mm,  6  Tex.  102;  66  Am.  Dee.  762;  AMeg  t.  OftomfierUi,  16  OaL  181 ;  76  Am. 
Deo.  516;  note  to  Bhm  t.  Bhit,  87  IcL  273.  Bot  when  it  oorera  more  land 
than  is  allowed  by  law,  the  sorplna  may  be  sold:  JfeDonaU  ▼•  Badger^  81 
Gal.  393;  S3  Am.  Deo.  123;  note  to  BUu  v.  BUte,  87  Id.  276. 

SuBROOATiOM  WILL  NOT  Ajubx  IK  Fato&  of  a  moTo  stTHiger  or  Tolvntear, 
bat  oQly  in  favor  of  one  who,  on  some  aort  of  oompnUion,  diacbai|^  an  obli- 
gation against  a  common  debtor:  Morier*9  Afpeal^  66  Pa.  St.  76;  93  Am.  Dee. 
783,  note  788,  780;  Prioe  ▼.  Oomtney,  87  Mo.  387;  66  Am.  Rep.  468;  Aed^  ▼. 
JmuB,  16  W.  Va.  625;  37  Am.  Rep.  794. 

Judgment  Lixn  is  not  Divsstxd  by  enbaeqnent  oocapation  of  the  land  aa 
a  homestead:  Freeman  on  Jndgmenta,  3d  ed.,  aeo.  856,  citiiig  EUUm  t.  Bok' 
inson,  21  Iowa,  531. 

Salb  of  UomEffTBAD  ON  EzmmoN,  ano  Riost  to  hats  Homsna^ 
Brr  orv  at  Such  8alb:  See  note  to  Blue  t.  Bhm,  87  Am,  Deo.  S78  el  aeq. 


State  v.  Hiokail 

196  Hxssoumi,  K2.1 

CniMiNAL  Law—Asbault,  Fokcb  NicnBABr  to  Rhpil.— Where  panty 
assaulted  believes,  and  haa  good  reaeon  to  beUere,  that  great  bodilj 
barm  is  abont  to  be  done  him,  and  acts  in  a  moment  of  eonming  impendr 
ing  peril,  he  need  not  nicely  gange  the  quatUmn  of  force  neoeesaiy  to  repel 
the  assault;  but  in  snch  case,  when  the  plea  of  self-defenae  ia  aet  np, 
the  question  is,  whether,  under  all  the  cironmatanoea,  the  aooneed  had 
reaaon  to  believe,  and  did  believe,  that  the  force  exerdaed  waa  neeee 
aary  to  protect  him  from  impending  danger  of  great  bodily  harm. 

Cumin AL  Law —Assault  to  Kill  —  Ehbonious  Chabob.— Where  a^ 
cuaed  ia  on  trial  for  an  assault  to  kill,  and  pleads  aelf-defenae,  a  ofaaige 
which  inatructa  that  if  defendant  made  the  aasanlt  charged  with  a  pistol 
he  must  show  that  he  made  it  under  circnmatanoes  whieh  Justified  it^  b 
erroneous,  for  the  reaaon  that  it  casta  the  burden  of  proof  on  defendant^ 
requirea  a  higher  degree  of  proof  than  the  law  demanda^  and  submits  a 
question  of  law  to  the  jury  as  to  what  facta  would  justify  the  assault. 

AssACTLT  to  Kill — Pboov  to  Establish.  —  In  trial  of  an  assault  with  in- 
tent to  kill,  where  the  plea  of  self-defenae  ia  interpoaed.  the  state  most 
eatabliah,  not  only  by  a  preponderanoe  of  evidenoe,  but  beyond  a  rea- 
sonable doubt,  that  the  aaaault  waa  oommitted  with  intent  to  kill,  ia 
malice,  and  under  such  circumstanoea  as  not  to  be  justifiable  as  self-de- 
fense. 

Cbiminal  Law-— Assault  to  Kill — Bbbonboto  iNsntnonoN. — In  trial 
for  an  assault  with  intent  to  kill,  where  the  plea  of  self-defense  ia  aet  up» 
it  ia  error  to  instruct  the  jury  to  find  a  verdict  of  guilty  unleaa  the  ae- 
cused  showed  some  satisfactory  grounds  for  making  the  aaaault,  aa  it 
leavea  them  to  determine  what  facta  would  aatiafy  the  law  and  oonatitnte 
a  good  defenae,  a  question  whieh  they  are  not  competent  to  determine. 

Cbiminal  Law  — Assault  to  Kill — Rbasonablb  Doubt. —Where  de- 
fendant, on  trial  for  aaaault  to  kill,  pleads  aelf-defenae,  an  instmotioa 
that,  upon  the  facta  etated,  the  jury  must  find  defendant  guilty  unlnai 
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tliej  hftTo  a  ra—ombla  doalit  of  defandant't  gnilt,  and  if  m^  thej  most 
gire  him  the  baaefit  of  the  doobt,  hat  not  telling  in  what  way  or  to 
what  extent^  is  erroneooa.  They  must  be  told  that  if  they  entertain 
Bttch  donbt^  it  ia  their  duty  to  acquit. 

CsiMUi^  Law — Ajisavlt  to  Kill  — Dsfekab  or  Rklatiyb.  —  When  the 
aceoaed  finda  hia  mother  and  axater  engaged  in  a  difficolty  with  othera, 
he  haa  a  right  to  interfere  in  defenae  of  hia  mother,  and  whether  any 
aet  he  doea  af terwarda  can  be  jnatified  on  the  ground  of  aelf-defenae  de- 
penda  on  the  motiTe  prompting  the  act»  and  the  eironmatanoea  under 
which  it  was  done,  and  not  aa  to  whether  he  yoluntarily  entered  into 
the  difficulty. 

OuDiBiLnT  OT  Wnvna.  >-  IxiiTRtTcnoN  that  if  the  jury  believe  that  any 
witneaa  haa  knowingly  teatilied  falsely  to  any  material  fact  they  may 
diaragard  the  whole  of  hia  teatimony,  ahonld  not  be  given  aa  a  matter  of 
ccntae  in  any  caae;  but  whether  it  ahoold  be  given  or  not  alwaya  raata 
in  the  aound  diacretion  of  the  court 

Obuihal  Law  —  AocnsAiiiia. — Where,  in  proaecution  for  an  aaoanlt  to 
kill,  partiea  are  indicted  aa  acceaaariea,  they  cannot  be  oonvioted  un- 
laaa  there  was  a  common  purpoae,  both  in  the  mind  of  the  principal  and 
themaelvea^  to  kill,  and  the  aaaault  was  ooramitted  in  an  attempt  to  ao- 
complish  UiA  common  purpoae,  or  unleaa  it  waa  made  by  the  principal 
with  the  intent  to  kill,  of  which  auch  acceaaariea  had  knowledge^  and 
ecmmittad  soine  act  in  furtherance  of  the  attempt  mentioned. 

Draffen  and  WUUamSy  for  the  appellants. 
B.  0.  Boone^  aUamey^eneralf  for  the  state. 

Brace,  J.  The  defendants  were  jointly  indicted  under  sec- 
tion 1262,  Revised  Statutes,  1879,  for  assaulting  and  shooting 
one  Harrison  Davenport,  '^  on  purpose,  and  with  malice  afore- 
thoQght,"  with  the  intent  him,  the  said  Davenport,  to  kill, — 
the  defendant  Samuel  Hickam  as  principal,  and  the  other  de- 
fendants as  present,  aiding,  helping,  abetting,  etc.,  the  said 
Samuel  in  the  felony  and  assault  as  aforesaid.  They  were  all 
found  guilty  under  section  1262,  gupra^  the  punishment  of 
Samuel  Hickam  assessed  at  five  years  imprisonment  in  the 
penitentiary,  and  that  of  the  other  defendants  at  fines  in  dif- 
ferent amounts.  The  defendant  Susan  is  the  mother,  and 
defendant  Nancy  Lamm  is  the  sister,  of  said  Samuel,  and  de- 
fendant Edie  Bell  was  a  colored  servant  of  the  said  Susan. 
As  ground  for  reversal  of  the  judgment  in  this  case,  it  is 
arged  that  the  trial  court  committed  error  in  giving  for  the 
•late  instructions  4,  6,  8,  9,  and  10,  which  are  as  follows: — 

''4.  The  court  instructs  the  jury  that  even  though  the  de- 
fendant Samuel  Hickam  may  have  had  good  reason  to  believe, 
and  did  believe,  that  the  witness  Harrison  Davenport  was 
about  to  do  him  some  great  bodily  harm,  yet  that  would  not 
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justify  him  in  ttsing  any  greater  amoont  of  force  than  wa^- 
necessary  to  repel  such  an  attack  as  said  Hickam  apprehended 
was  about  to  be  made  upon  him;  and  if  the  jury  shall  find 
that  the  defendant  Bamael  Hickam  did  shoot  said  DaTenport^ 
and  wound  and  disable  him  in  such  a  manner  that  said 
Davenport  could  not  make  any  further  attack  or  resistance, 
and  that  the  said  defendant  Samuel  Hickam,  knowing  him  ta 
be  so  wounded  and  duHiUed,  did  continue  to  assault  him,  then 
such  assaulty  made  after  said  Davenport  was  so  wounded  and 
disabled,  was  not  made  in  necessary  self-defense. 

"5.  If  the  jury  shall  believe,  from  the  evidence,  that  Sam» 
uel  Hickam  made  an  assanlt  upon  the  witness  Harrison  Da* 
venport  with  a  pistol,  in  the  manner  and  form  as  charged  ia 
the  indictment,  it  devolves  upon  the  defendant  to  show,  to  the 
satisfaction  of  the  jury,  some  satisfactory  ground  for  making 
such  assault,  and  unless  he  has  so  done,  the  jury  should  find 
him  guilty/' 

"  8.  The  court  instructs  the  jury  that  he  who  willfully,  that 
is,  intentionally,  uses  upon  another,  at  some  vital  part,  a  deadly 
weapon,  such  as  a  revolver,  must,  in  the  absence  of  qualifying 
facts,  be  presumed  to  know  that  the  effect  is  likely  to  be  death ; 
and  knowing  this,  must  be  presumed  to  intend  death,  which  ia 
the  probable  consequence  of  such  an  act;  and  if  such  deadly 
weapon  is  used  without  just  cause  or  provocation,  he  must  b« 
presumed  to  do  it  wickedly  and  from  a  base  heart.  If,  there- 
fore,  you  believe,  from  the  evidence,  that  the  defendant, 
Samuel  Hickam,  on  the  twenty-fifth  day  of  July,  1884,  in  th# 
county  of  Cooper,  and  state  of  Missouri,  did  shoot  HarrisoQ 
Davenport  with  a  pistol,  with  the  manifest  design  to  use  such 
a  pistol  upon  him,  without  sufficient  reason,  cause,  or  exten- 
uation, then  the  jury  will  find  said  defendant,  Samuel  Hickam, 
guilty,  and  assess  his  punishment  at  imprisonment  in  the 
penitentiary  not  exceeding  ten  years. 

''  9.  The  court  instructs  the  jury  that  the  law  of  self-defenso 
Is  emphatically  a  law  of  necessity,  and  no  person  can  avail 
himself  of  the  right  of  self-defense,  where  he  freely  and  volun- 
tarily enters  into  and  engages  in  a  difficulty,  and  if  the  jury 
shall  believe  from  the  evidence  that  Samuel  Hickam  sought 
a  difficulty  with  the  witness  Davenport,  and  that  he  volun- 
tarily entered  into  such  difficulty,  and  that  he  shot  the  said 
Davenport  on  purpose,  and  of  his  malice  aforethought^  then 
(here  is  no  self-defense  in  this  case. 

"  10.  The  jury  are  instructed  that  if  they  shall  heliera 
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from  the  evidenee,  that  any  ^intneBS  has  knowingly  testified 
falaelj  to  anj  material  fact,  then  the  jury  maj  dieiegard  the 
whole  of  the  testimony  of  such  witness." 

The  court  refoeed  to  gii^  the  following  inatnxction  in  behalf 
of  defendants: — 

*'The  mere  fact  that  Nancy  Lamm,  Sosan  Hickam,  and 
Bdie  Bell  engaged  or  took  part  in  the  fight  or  difficulty  in 
which  Davenport  was  shot  is  insufficient  to  conrict  them;  un* 
der  the  indictment  in  this  case,  it  must  further  be  shown  by 
the  evidence,  to  the  satisfaction  of  the  jury  beyond  a  reasonable 
doubt,  that  they,  with  knowledge  of  the  intention  of  said 
Samuel  Hickam  to  do  said  shooting,  aided,  abetted,  coun* 
seled,  advised,  or  oommanded  him  to  shoot  said  Davenport, 
and  unless  this  proof  has  been  made  they  must  find  said  de* 
fondants,  Susan  Hickam,  Nancy  Lamm,  and  Edie  Bell,  not 
guilty,  although  they  may  have  been  present,  and  may  have 
been  engaged  in  the  difficulty  when  the  shooting  took  place.'' 

1.  The  proposition  oontained  in  the  first  paragraph  of  the 
fourth  instruction  is  incorrect.  If  the  defendant  Samuel 
Hickam  had  good  reason  to  believe,  and  did  believe,  that 
Davenport  was  about  to  do  him  some  great  bodily  harm,  and 
^  acted  in  a  m<Mnent  of  apparentiy  impending  peril,  it  was  not 
for  him  to  nicely  gauge  the  proper  quantum  of  force  necessary 
to  repel  the  assault'':  State  v.  Palmer^  88  Mo.  668.  On  the 
plea  of  self-defense,  the  question  to  be  determined  by  the  jury 
was,  not  whether  the  shooting  was  actually  necessary  to  repel 
the  attack,  or  whether  some  other  or  lesser  force  might  not 
have  been  adequate  to  the  defendant's  emergency,  but  whether 
when  he  did  riboot,  under  all  the  circumstances,  he  had 
reasonable  cause  to  believe,  and  did  believe,  that  such  shoot* 
ing  was  necessary  to  protect  himself  from  impending  danger 
of  great  bodily  harm:  Nichoh  v.  Winfrey,  79  Mo.  544,  and 
cases  cited.  This  incorrect  proposition  was  so  connected  with 
the  correct  one  declared  in  the  second  paragraph  of  the 
inatroction  as  to  indicate  that  the  latter  was  the  corollary  or 
equivalent  of  the  former,  and  as  a  whole  the  instruction  had  a 
tendency  to  confuse  or  mislead  the  minds  of  the  jurors. 

2.  The  fifth  instruction,  purporting  to  cover  the  whole  case, 
is  either  obnoxious  to  a  like  criticism,  or  nsserts  incorrect  legal 
pvopositions.  If  the  jury,  as  therein  instructed,  found,  from 
the  evidence,  that  the  defendant  made  the  assault  in  manner 
and  form  as  charged  in  the  indictment,  then  there  was  and 
eoold  be  no  defenee  in  the  case.    If,  however,  the  court  meant 
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to  tell  the  jury  that  if  they  found,  from  the  evidence,  that  the 
-defendant  made  an  aasaolt  upon  the  witness  with  a  pistol, 
then  it  devolved  npon  him  to  show  that  the  assault  was  made 
under  such  circumstances  as  would  justify  it,  it  is  faulty  for 
three  reasons:  1.  It  devolved  upon  the  defendant  the  burden 
of  proof;  2.  It  required  a  higher  degree  of  proof  than  the  law 
demands;  and  8.  It  submitted  a  question  of  law  to  the  jury» 
i.  e.,  what  facts  would  justify  the  assault.  The  defendant 
could  not  be  lawfully  convicted  on  the  indictment,  either  under 
section  1262  or  1263,  unless  the  shooting  was  done  in  malice 
with  the  intent  to  kill.  If  it  was  done  under  such  circum- 
stances  as  to  be  justifiable  on  the  ground  of  self-defense,  it 
was  without  malice.  The  defendant,  through  the  whole  of  the 
trial,  is  clothed  with  the  presumption  of  innocence  of  the  of- 
fense with  which  he  is  charged.  The  state  fiailed  to  make  out 
its  case,  if,  upon  the  whole  evidence,  it  failed  to  prove,  not  to 
the  satisfaction  of  the  jury,  for  that  might  be  done  by  a  pre- 
ponderance of  the  evidence,  but  beyond  a  reasonable  doubt^ 
that  the  shooting  was  done  by  the  defendant  with  the  intent 
to  kill,  in  malice,  i.  e.,  under  such  circumstances  as  not  to  be 
Justifiable  on  the  ground  of  self-defense:  NiehoU  v.  Winfrey^  79 
Mo.  544;  SuUe  v.  Wingo^  66  Id.  181;  27  Am.  Rep.  329;  Chaffee 
V.  UniUd  States,  18  Wall.  517.  Malice  and  an  intent  to  kill 
being  essential  elements  of  the  oflTenae  with  which  the  defend- 
ant was  charged,  it  devolved  upon  the  state  to  prove  them  the 
same  as  any  other  tsLci  in  the  case  necessary  to  establish  guilt 
From  their  nature  they  are  not  susceptible  of  proof  by  direct 
and  positive  evidence,  but  can  and  may  be  inferred  from  other 
facts.  Malice  may  be  inferred  from  the  intentional  use  of  a 
•deadly  weapon  upon  a  human  being,  an  intent  to  kill  from  its 
intentional  use  on  or  at  a  vital  part,  and  the  jury  may  well  be 
told  that  these  inferences  may  be  made.  They  are  deductions 
of  fact,  however,  to  be  made  by  the  jury  in  the  light  of  all  the 
facts  and  circumstances  in  evidence  in  the  case;  they  are  not 
oonclusions  to  be  reached  at  any  stage  of  the  case,  if  the  at- 
tendant facts  and  circumstances  militate  against  such  conclu- 
sions to  an  extent  sufficient  to  raise  in  the  minds  of  the  jurors 
a  reasonable  doubt  of  their  correctness  and  of  defendant's  gaili 
The  satisfactory  grounds  that  would  constitute  a  defense  to  the 
Assault  charged  are  such  grounds  as  would  satisfy  the  law, 
4md  not  the  jury.  By  the  instruction  the  jury  were  told  to 
find  the  defendant  guilty  unless  he  showed  some  satisfactory 
grounds  for  making  the  assault,  leaving  to  them  to  determine 
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what  facts  would  satiflfy  the  law  and  conatittite  a  good  defense, 
— a  question  of  law  that  they  were  not  competent  to  determine, 
and  which  should  not  have  been  submitted  to  them:  State  v. 
For9ythe,  89  Mo.  667. 

3.  The  eighth  instruction  also  purports  to  cover  the  whole 
ease,  and  while  in  the  first  paragraph  some  correct  principles 
are  laid  down  in  the  abstract,  yet,  when  application  of  them 
is  attempted  to  the  case  in  hand,  in  the  second  paragraph  so 
much  is  left  out  that  practically  the  instruction  is  but  a  repe- 
tition  in  a  slightly  changed  form  of  the  fifth,  and  what  is  said 
in  regard  to  that  instruction  is  equally  applicable  to  this.  It 
must  be  conceded  that  these  instructions  standing  alone  are 
erroneous  in  the  particulars  pointed  out.  If,  as  in  the  case 
of  State  y.  Alexander^  66  Mo.  158,  the  direction  to  find  the 
defbodant  guilty  upon  the  facts  hypothecated  had  been  quali- 
fied by  the  words  ''  unless  justification  appears  from  the  evi- 
dence offered  by  the  state,''  and  an  instruction  had  been  given 
directing  the  jury  to  acquit,  if,  upon  the  whole  case,  they  had 
a  reasonable  doubt  of  defendant's  guilt,  it  might  be  contended 
that  the  two  first  vices  mentioned  were  cured.  But  no  such 
qualification  was  contained  in  either  instruction,  and  the  jury 
were  simply  instructed  that  if  they  had  a  reasonable  doubt  of 
defendant's  guilt,  they  should  give  him  the  benefit  of  the 
doubt,  but  in  what  way  and  to  what  extent  they  were  not  told. 
They  might  have  supposed  that  the  requirement  of  the  instruc- 
tion  was  satisfied  if  they  applied  the  principle  in  the  determi- 
nation of  the  prima  facie  case  the  state  was  required  to  make 
out;  and  being  satisfied  beyond  a  reasonable  doubt  that  the 
defendant  did  assault  and  shoot  the  witness  with  a  pistol,  they 
may  have  found  the  defendant  guilty  because  he  did  not  make 
out  some  undefined  defense  satisfactorily  to  them,  and  thus 
reconciled  the  instructions;  or,  on  the  whole  case,  they  may 
have  had  a  reasonable  doubt  of  defendant's  guilt,  and  felt  that 
they  were  giving  him  the  benefit  of  the  doubt  by  assessing  a 
milder  punishment  than  they  otherwise  would  have  assessed, 
so  that  these  instructions,  whether  read  alone  or  in  connection 
with  the  one  on  reasonable  doubt,  are  erroneous,  and  were  cal- 
culated to  mislead  the  jury. 

4.  If  the  defendant  Sam  Hickam,  on  purpose,  and  of  his 
malice  aforethought,  shot  Davenport,  then  ihere  is  no  self- 
defense  in  the  case,  is  the  legal  truism  declared  in  the  last 
sentence  of  the  ninth  instruction;  and  this  would  be  true  just 
the  same  whether  he  sought  the  difficulty,  or  voluntarily  en- 
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tered  into  it  or  not  What  was  said  on  that  subject  wai^ 
entirely  superflnoofl  to  the  conclueion  drawn,  was  nnneces- 
sary,  not  applicable  to  the  case,  and  its  onlv  tendency  was  te^ 
confuse  the  minds  of  the  jury.  The  uncontroverted  evidence 
was,  that  when  Sam  Hickam  appeared  upon  ihe  scene  in 
front  of  his  father^B  house,  the  difficulty  was  on  between  the 
prosecuting  witness,  Davenport,  and  his  nephew,  on  one  side, 
and  Hickam's  mother  and  sister  on  the  other;  whoever  brought 
it  on,  he  did  not.  In  that  difficulty  he  had  a  right  to  inter- 
fere in  behalf  of  his  mother;  whether  any  act  he  did.  after- 
wards could  be  justified  on  the  ground  of  necessary  defense  of 
himself  or  of  his  mother,  would  depend  on  the  motive  prompt- 
ing the  act  and  the  circumstances  under  which  it  was  done, 
and  not  upon  the  fact  that  he  voluntarily  entered  into  the 
difficulty. 

5.  Instruction  number  10  should  not  be  given  as  a  matter 
of  course  in  any  case,  but  when  it  should  be  given,  and  when 
not,  is  a  question  difficult  to  determine  upon  a  record,  and 
the  propriety  of  giving  it  in  any  particular  case  must  be  left 
largely  to  the  judgment  and  discretion  of  the  trial  court: 
White  V.  Maxeyy  64  Mo.  652.  We  cannot  see  that  this  was  a 
case  in  which  it  was  not  prqper  to  give  it. 

6.  We  cannot  say  that  the  court  erred  in  refusing  defend* 
ant's  instruction  in  the  form  asked;  the  mere  fact  that  Nancy 
Lamm,  Susan  Hickam,  and  Edie  Bell  took  part  in  the  fight 
or  difficulty  of  course  was  not  sufficient  to  convict  them,  but 
they  might  have  been  convicted  under  the  indictment,  al- 
though they  had  no  knowledge  that  Samuel  Hickam  intended 
to  shoot  Davenport,  and  although  they  neither  aided,  advised, 
nor  commanded  him  to  shoot  Davenport.  Neither  of  these 
defendants,  however,  could  properly  be  convicted  of  the  offense 
charged  in  the  indictment,  unless  the  jury  found,  either  that 
there  was  a  common  purpose  in  the  minds  of  Sam  Hickam 
and  such  defendant  to  kill  Davenport,  and  the  shooting  waa 
done  in  the  attempted  accomplishment  of  such  common  pur- 
pose, or  that  such  shooting  was  done  by  Sam  Hickam  in  tho 
attempted  accomplishment  of  a  purpose  in  his  mind  to  kill 
Davenport,  of  which  such  defendant  had  knowledge,  and  thai 
she  did  some  act  in  furtherance  of  the  attempted  accomplish- 
ment of  such  purpose;  and  a  proper  instruction  on  this  branch 
of  the  case  ought  to  have  been  given. 

The  judgment  is  reversed,  and  the  cause  remanded  far  new 
trial. 
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8uF-DKrEir8i»  What  Faoib  will  Sitstain  Plxa  of:  See  Brown  ▼.  Staie, 
63  Ala.  33;  3  Am.  8t  Bep.  685»  and  cases  in  note.  In  Dunetm  t.  Staiet  48 
Azk.  643,  and  State  ▼.  Boae,  92  Mo.  201,  it  is  held  that  the  person  assaulted 
is  not  anthocuad  to  slaj  his  assailant  antQ  he  has  exhausted  every  means 
eenaistami  wifcfa  his  saletj  to  avoid  and  avert  the  neeessi^  of  so  doing. 

Bosrair  ov  FBOvnro  Vkkskst  KBCiasiTr  ov  Vsao  Foaos  in  SiLV-mi- 
vmn  is  en  tlie  defendant,  bnt  when  he  has  shown  this,  the  prosecution  may 
•void  the  effect  by  showing  that  defendant  was  at  fanlt»  or  coald  have  avmded 
the  aasanlt:  Brotm  v.  State,  83  Ala.  83;  3  Am.  St  Rep.  685,  and  note. 

PBOBioDTrosr  18  BouiTD  TO  P&ovE  EvERT  KioisaA&T  Elxmsnt  of  OBma 
siToirD  Raasohablb  Doubt:  ChmnumweaUk  v.  McEie,  1  Gray,  61;  61  Am. 
Dec.  410;  BOlcard  v.  State,  30  Tex.  367;  04  Am.  Dec.  317;  and  if  they  fail  to 
do  so^  it  is  flia  duty  of  the  jnry  to  aoqnit:  MileheU  v.  State,  22  Ga.  211;  68 
Am.  Deo.  493.  A  reasonable  doabt  is  not  every  captions  donbt,  such  as  may 
lead  the  jnror  to  a  consciousness  that  his  conclusion  may  be  wron^^  bnt  is  a 
state  of  mind  which  deprives  the  jnror  of  ability  to  reach  a  conclnsion  that 
U  satis&etory  to  him:  State  v.  Roberta,  15  Or.  187.  Where  the  court,  after 
correctly  instmcting  the  jury  on  the  subject  of  reasonable  doubt,  said^  "But 
mere  probabilitiee  of  innocence,  or  doubts,  however  reasonable,  whidi  beset 
some  minds  on  all  occasions  should  not  prevent  a  verdict "  of  guil^.  This 
instruction  was  held  not  misleading,  although  ambiguous:  People  v.  Lee  Sore 
Bo^72CaL623. 

Actual  IirrsNT  to  Kill  at  Timb  ov  Assault  must  bb  PBoyiD^  and  found 
to  anthorixe  a  conviction  of  assault  with  intent  to  kill:  MaAer  v.  People,  10 
Mich.  212;  81  Am.  Dec  781;  but  see,  as  to  intent  or  grapamem  of  offense,  State 
V.  WaUame,  95  Mo.  247;  ante,  p.  46,  and  note.  In  SeoU  v.  State,  49  Ark. 
156,  it  was  held  that  proof  of  particular  intent  to  kill  deceased  was  not  neces- 
saiy  to  make  out  the  crime,  if  the  defendant^  with  intent  to  kill  any  one  init^ 
fired  at  a  crowd  of  persons,  of  whom  the  duceaeed  was  one. 

Pedccitlb  ow  SBLV-Dmnn  Afplibs  wsuub  Onb  Bisiafn  bt  Fobob  as- 
SMilt  upon  his  relatives:  See  Dnhee  v.  State,  11  Ind.  557;  71  Am.  Dea  871. 

QsB  Who  OcniBQrBB  witr  Oihbbs  nr  a  Commov  Objbct  and  Dbsioh  is 
legally  and  criminally  responsible  for  all  of  the  consequences  which  flow  from 
the  eieention  of  sueb  dengn:  Ooemnonmaltk  v.  Campbell,  7  Allen,  541;  83 
Am.  Deeu  705;  Spke  v.  Peopk,  122  DL  1;  3  Am.  St  Rep.  320,  and  note. 

BoLSi  ocMKamiurq  IssTBuonoBS  uroir  MAzm,  Falsus  nr  Uv<h  Fauub 
8m  tiM  BoU  to  Dhm  T.  i>p^  86  Am.  Dee.  330,  331. 
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TuBNEB  V.  Johnson. 

[96  MmouBI,  4tL] 

8cATim  or  Fkavss  —  Moktoaoi  Sazji—  LACHiib  ^ Fuol  uriiMinmt  thai 
tlM  Moond  mortgagoe  u  to  bay  at  the  aale  nndar  tha  fint  moHgti^  and 
allow  the  mortgagor  a  reaaonabU  tuna  to  redaam  by  paying  tho  amoual 
bid,  tha  aacond  mortgage  debt,  and  other  adjoatad  aooonnta,  la  nol 
within  tha  statnte  of  franda,  nor  ia  tha  mortgagor  gnilty  of  laehaa  if  ha 
b«gina  hia  action  to  redeem  within  three  yeara  and  a  quarter  after  tha 
aale. 

MoRTOAOU  Df  PoasBssioH  u  HxLD  to  the  exeroiae  of  that  oara  aad  dili- 
gence which  a  prudent  man  would  exerdae  in  reapeot  to  hia  own  prop- 
erty. 

MoKTOAou  IN  PoflSBasiON  IS  HOT  LiABLB  for  moTO  than  tha  lonta  actually 
reoeired,  nnleaa  he  ia  guilty  of  fraud  or  negligence. 

MoBTOAOKB  uf  P088I8SION  Who  Attsnm  to  the  bnaineaa  through  agenta 
ia  not  allowed  compenaation  for  hie  own  trouble,  but  reaaonable  azpenaaa 
paid  an  agent  to  auperiutend  work,  leaae  the  land,  and  coUeot  rente  are 
proper  mattera  of  credit. 

JuDOMSNT  OF  ANOTHER  Statu  AOAnmr  PuKdPAL  AiTD  SuRRT,  pToperiy 
aaaigned  to  the  aurety,  beara  intereat  in  hia  favor  aa  called  for  by  each 
judgment. 

Mmasutle  ow  Damaou.  —  Mobtoaoib  im  Poflannov  who  aaOa  tha  pram- 
iaea  ia  liable  only  for  the  Talue  of  the  land  at  the  date  of  aale,  in  tlia 
abaenoe  of  circumatancea  calling  for  tha.ezeroiae  of  any  rigor. 

OvvenoHB  hot  Masb  on  Motion  ion  Niw  Trial  are  not  noticed  on  ap> 
peaL 

fiaooND  MoRTOAORB  Wbo  PuRaHARRS  Prrkrubi  to  protaot  himaelf,  at  tha 
requeat  of  the  mortgagor,  who^  it  ia  agreed,  may  redeem,  ia  aubrogated 
to  the  righta  of  the  firat  mortgagee,  and  entitled  to  tha  Intereat  apeeified 
in  the  firat  mortgage. 

Coifn.  —  Whrn  Pumrnvr  n  Prrtaiuno  Partt  in  a  euit  in  equity,  ha 
ahould  recover  coeta,  but  thia  ia  in  the  diaoretion  of  the  trial  oonrt^  and 
will  not  be  diaturbed,  unleaa  there  haa  been  an  abuae  of  tiie  dlaeretioa. 

OO0T8.— -'Wbrrx  SuRflTABTiAL  IflSiTRS  are  found  for  both  partia%  tha  taxa- 
tion of  ooata  reata  in  tha  diacretion  of  tiie  oourta,  and  will  not  be  di»- 
turbed,  unleaa  there  haa  been  a  clear  abuae  of  diacretion. 

PliAiNTiFr,  AND  NOT  Drtrndant,  mTBT  Pat  Oobib  in  aauit  to  redeem  froaa 
a  mortgagee'a  poaaearion,  and  thia  though  he  auocaed%  unleaa  defendnnt 
ia  guilty  of  fraud  in  hia  def enae. 

B.  R.  Vineyard^  H.  L.  SUme,  and  Thamoi  F.  HargiB,  for  Um 
appellant. 

Ramey  and  Brawny  Woodiony  Oremy  and  Bumu^  D.  E.  M^ 
lidyrty  and  C  C  Twrner^  for  the  reBpondent. 

BuLCK,  J.  The  plaintiff,  Thomas  Turner,  on  the  25th  of 
Joly,  1875,  executed  a  deed  of  trust  on  2,815  acres  of  land  in 
De  Kalb  County,  this  state,  to  secure  the  payment  of  his  note 
of  that  date  for  fifteen  thousand  dollars,  due  in  fiye  years, 
with  semi-annual  interest,  payable  to  the  Life  Association  of 
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America.  The  defendant,  Johnson,  as  the  sniety  of  Turner, 
paid  a  debt  to  the  Northern  Bank  of  Kentucky.  He  was  also 
bound  in  a  like  capacity  for  the  payment  of  another  debt  of 
Turner  to  the  Farmers'  National  Bank  of  Mount  Sterling, 
Kentucky.  Both  of  these  debts  had  been  reduced  to  judg- 
ment against  Turner  and  Johnson.  The  latter  had  paid  an- 
other debt  for  A.  O.  Peters,  for  which  Turner  was  bound  as  a 
co-surety,  but  had  paid  no  part  of  his  share,  and  hence  was 
bound  to  make  contributions  to  Johnson.  To  secure  these 
several  debts,  amounting  to  seven  or  eight  thousand  dollars, 
Turner  made  a  mortgage  to  Johnson  on  the  Missouri  landa 
previously  mortgaged  to  the  life  association.  The  mortgage 
to  Johnson  bears  date  the  16th  of  September,  1876.  Certain 
lands  in  Iowa  were  included  in  this  deed  of  trust  and  in  the 
mortgage.  The  Missouri  lands  were  sold  under  the  deed  of 
trust  on  the  23d  of  April,  1879,  and  Johnson  became  the  pur- 
chaser at  the  sum  of  eleven  thousand  dollars. 

On  the  20th  of  July,  1882,  plaintiff  commenced  this  suit  in 
the  De  Kalb  circuit  court  to  redeem  from  the  mortgage  and 
Bale  under  the  deed  of  trust.  Relief  is  asked  mainly  on  the 
ground  that  John^n  purchased  the  property  at  the  trustee's 
sale  under  an  agreement  with  plaintiff  that  he  should  have 
the  right  to  redeem  within  a  reasonable  time  by  paying  the 
amount  bid,  and  all  other  indebtedness  of  Turner  to  Johnson. 
There  were  unsettled  accounts  between  the  parties  besides 
those  mentioned  in  the  mortgage.  The  venue  of  the  cause  was 
changed  to  the  Livingston  circuit  court.  That  court  made  a 
decree  allowing  the  plaintiff  to  redeem,  and  sent  the  cause  to 
a  referee  to  hear  the  evidence,  and  state  the  accounts  between 
the  parties.  The  report  of  the  referee,  as  modified  by  the 
court,  shows  an  indebtedness  of  Turner  to  Johnson  of  about 
eighteen  thousand  dollars.  Both  parties  have  appealed  to  this 
court;  and  the  first  question  on  the  defendant's  appeal  is  as  to 
the  right  of  the  plaintiff  to  redeem  the  land. 

The  record  is  voluminous  beyond  precedent,  but  the  follow- 
ing statement  of  the  evidence  will  present  the  question  now  to 
be  determined:  Turner  and  Johnson  resided  at  Mount  Ster- 
ling, in  the  state  of  Kentucky,  and  for  many  years  had  been 
on  friendly  terms.  Turner,  as  an  attorney  at  law,  had  repre- 
sented Johnson  in  many  matters.  Turner  had  paid  some 
three  or  four  thousand  dollars  on  the  principal  of  the.  debt  to 
the  life  association  located  at  St  Louis;  but  in  the  latter  part 
of  the  year  1878|  having  made  defiiult  in  the  payment  of  the 
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interest,  the  aaaodation  thieatened  to  Bell  the  land  under  the 
powers  contained  in  the  deed  of  trust  He  felt  his  inability  to 
pay  that  debt  at  its  maturity  in  1880.  He  applied  to  varioos 
persons,  and  among  others  to  Johnson,  for  assistance.  He 
testifies  to  several  conveEsations  in  November  and  December, 
1878,  and  in  which  he  says  Johnson  agreed  dther  to  buy  the 
debt  of  the  life  association,  or  bid  in  the  land  at  the  trustee's 
sale,  and  hold  it  as  security  for  the  amount  bid,  and  for  the 
mortgage  and  other  debts  owing  to  Johnson.  That  oonversa* 
tions  were  had  on  this  subject  at  that  time  is  conceded;  but 
Johnson  states  emphatically  that  he  made  no  such  agreement 
Turner  was  then  a  member  of  Congress  from  Kentucky,  and 
left  for  Washington  the  last  of  December,  1878.  About  this 
time  Johnson  went  to  Georgia,  but  left  the  matter  with  his 
attorney,  Judge  Peters,  who  entered  into  correspondence  with 
the  life  association.  A  letter  from  Petors  to  the  association, 
dated  in  January,  1879,  stated  the  fact  that  Johnson  held  a 
second  mortgage,  and  made  inquiry  if  they  would  allow  John- 
son to  arrange  the  matter  by  paying  one  half  of  the  debt  down 
and  the  other  half  in  twelve  months.  Further  correspondenoe 
led  to  a  postponement  of  the  proposed  sale  until  the  23d  of 
April,  1879,  in  order  to  give  Johnson  an  opportunity  to  come 
to  this  state  and  examine  the  land.  During  this  correspond- 
ence.  Turner  wrote  the  association  that  Johnson  would  buy 
in  the  land,  and  allow  him  to  redeem.  It  does  not  appear 
that  Johnson  ever  saw  this  letter. 

On  the  25th  of  January,  1879,  Johnson  directed  Peters  to 
go  ahead  and  fix  a  time  for  a  conference  with  the  association; 
and  after  speaking  of  the  necessity  of  making  some  money 
arrangemente,  evidently  in  respect  to  this  matter,  he  says  in 
that  letter:  ''  I  am  glad  the  parties  to  the  mortgage  refused  to 
make  any  arrangement  and  give  time  to  Turner.  I  prefer  it 
should  be  made  to  suit  me.  In  our  conference,  if  I  am  satis- 
fied the  land  has  value  enough  to  pay  me  after  paying  off  the 
mortgage,  I  will  prefer  they  go  and  sell  bona  fiddy^  and  I 
attend  the  sale  and  bid  the  amount  of  the  debt,  take  legal 
title  in  that  sale.  If  Turner  pays  me  in  a  reasonable  time 
the  whole  amount  I  paid  for  land  and  as  his  security,  let  him 
do  so  and  redeem  it.  I  think  this  the  better  plan.  What  do 
you  think  of  it?''  After  this,  and  on  the  12th  of  February, 
Johnson,  in  a  letter  to  Turner,  says  he  had  been  in  commu- 
nication with  the  association;  that  the  debt  amounted  to 
-$12,582,  and  he  goes  on  to  say:  *^I  will,  however,  if  able  when 


Digitized  by 


Google 


Apzil,  1888.]  TuBNKB  v.  JaHnaw.  65 

I  retora  home  and  it  ia  not  too  late  for  the  salei  0>  and  8eo  it 
(the  land].  It  ia  too  big  a  thing  to  go  into  blind  J'  To  thia 
Turnai  zeplied  by  urging  Johnson  to^hava  the  aak  poatponed, 
a&jing:  ^'I  feaK  tbia  is  the  only  meana  by  which  I  caa  make 
you  whole." 

Johnaoa  reached  St.  Looia  on  or  befiore  the  16th  of  April, 
and  on  that  day  .he  telegiraphed  Turmer:  'Tleaae  inatruct  by 
telegraphy  at  my  ejKpense^  Henry  W.  Houghi  truetee,  to  sell 
the  De  Ealb  County  landa  in  one  parcel,  without  aubdiviaion. 
Thia  will  be  for  your  interest  amd  miney  and  the  life  aesQciaJtion 
^onsenta."  To  thia  Turner  anawexed  by  telegram:  '^Sell  De- 
Kalb  land  in  a  body  without  suhdiTiaion."  Johnflon  eaya  be 
did  not  aend  tbia  telegram,  but  only  gave  bis  consent  to  the 
aaaociation  to  say  to  Turner  that  he»  aa  second  mortgagee,  was 
willing  for  the  land  to  be  sold  in  a  body;  but  the  evidence  is 
^uite  clear  that  he  not  only  knew  how  the  telep:afln  waa  worded, 
but  that  it  was  sent  in  his  name  and  with  his  approval,  and 
that  he  saw  the  answer. 

Johnson  thea  went  to  De  Kalb  County^  saw  the  land,  and 
then  telegraphed  Turner  that  he  could  not  buy  the  land  until 
Dawaon,  a  tenanA  ixx  pessession^  waa  directed  to  turn  ever  pos- 
aeasion.  Turner  at  once  complied  with  the  request  by  giving 
Dawson  suitable  direotiona  to  that  end.  On  the  same  day, 
the  21at  of  Aprils  Johnson  wrote  Turner  that  he  had  not  yet 
agreed  to  buy.  This  statement  clearly  meana  that  he  had  not 
yet  oome  to  an  agreement  with  the  asaociatiea;  but  he  did, 
before  the  day  of  sale,  indicate  to  the  aaaeciation  that  he 
would  bid  eleven  thousand  doUara  and  no  more,,  and  it  is 
equally  clear  that  the  aasociation  had  agreed  to  let  the  land 
gp  at  that  price.  In  thia  letter  of  the  21at  of  April,  Johnson, 
among  other  thingSi  aaya:  ''I  got  your  anawer  aa  I  waa  leaving 
home  lor  thia  atate.  Certainly  I  would  let  you  redeem  the 
landa  if  I  buy,  in  any  reasonable  time,  say  twelve  months, 
and  would  no  doubt  be  |^ad  to  do  it  by  your  paying  what  I 
pay,  and  also  paying  me  all  yea  ol^e  me,  cost  and  expenses, 
etc,  which  I  understand  aa  your  requeat,and  I  repeat,  I  would 
gladly  do  iL  All  I  want  ia  my  money  back,  and  ten  per  cent 
iDterask  I  can't  bind  myself  in  law  to  do  thia  any  day  to 
eome,  aa  that  would  out  noe  out  of  the  rigjbt  of  making  sale, 
and  I  don't  want  to  hold  any  landa  in  tUa  state.  I  will  be 
liberal  with  you,  and  hope  you  wiU  soon  make  a  rise,  and 
oome  propared  to  buy  badi  the  land  if  I  aboold  boy  i^  and  I 
I  am  at  a  great  lose  what  to  da    If  I  boy  with  my 
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claime  it  will  cost  me  twenty-two  or  twenty-three  thousand 
dollarSy  or  more.  I  telegraph  yon  to-day  firom  here.  Will 
post  yon  after  the  Bale."  This  letter  was  not  and  oonld  not 
have  been  received  by  Tnmer  until  after  the  23d  of  that 
month,  the  day  of  sale. 

There  is  much  conflict  in  the  evidence  as  to  what  transpired 
on  the  day  of  sale.  We  are  satisfied,  however,  there  was  no 
offer  to  sell  the  land  in  parcels.  It  is  also  clear  that  a  num- 
ber of  persons  desired  to  bid  on  parcels,  and  would  have  paid 
a  much  higher  price  than  that  bid  therefor,  per  acre,  by  John- 
son, had  it  been  sold  in  subdivisions.  There  is  evidence  to 
the  effect  that  Johnson  gave  out  word  that  he  bid  in  the  inter- 
est of  Turner.  Johnson  says  he  made  no  such  statement,  but 
says  he  made  a  public  statement  at  the  sale  that  he  bid  for 
himself  alone,  and  that  he  would  bid  no  more  than  eleven 
thousand  dollars,  and  in  this  he  is  corroborated  by  several 
witnesses  who  were  at  the  sale. 

1.  The  evidence  in  this  case  leads  to  the  conclusion  that 
Johnson  had  no  confidence  in  Turner's  ability  to  pay  the 
debts,  and  his  former  experience  furnished  a  sufficient  basis 
upon  which  to  rest  that  conviction.  He  evidently  designed  to 
buy  in  the  land  mainly  for  his  own  protection,  and  to  do  it  in 
such  a  way  as  to  be  under  no  legal  obligations  to  Turner  on 
account  of  the  purchase,  leaving  any  favors  which  he  might 
extend  to  Turner  as  a  matter  of  grace.  But  we  are  satisfied  a 
different  effect  must  be  given  to  these  transactions,  and  for 
these  reasons:  Turner  expected  Johnson  to  either,  take  up  the 
note  held  by  the  life  association,  or  buy  in  the  lands  and  hold 
them  as  a  security  for  the  amount  bid,  and  for  other  debts  due 
Johnson.  Johnson's  correspondence  with  the  life  association 
shows  that  he  first  contemplated  a  purchase  of  the  note,  then 
of  the  land.  He  had  not  determined  which,  if  either,  he  would 
do  before  he  came  to  St  Louis,  but  he  had  expressed  a  will- 
ingness to  Judge  Peters  to  allow  Turner  a  reasonable  time  to 
redeem,  in  the  event  he  bought  the  land.  This  was  what  Tur- 
ner desired,  and  that  desire  must  have  been  known  to  John- 
son, for  it  had  been  the  object  of  Turner's  solicitations  from 
first  to  last  No  terms  of  redemption  had  been  spoken  of  in 
the  letters,  save  that  of  a  reasonable  time,  and  we  are  satisfied 
these  were  the  only  terms  spoken  of  in  the  conversations. 
Now,  when  Johnson  came  to  Bt  Louis  and  asked  Turner  to 
allow  the  lands  to  be  sold  in  a  body,  and,  before  the  sale,  said 
he  could  not  buy  unless  the  tenant  was  directed  to  turn  over 


Digitized  by 


Google 


April,  1888.]  Tubrxb  v.  Jomtwm.  67 

possession,  Toner  had  a  right  to  condadei  and  indeed,  could 
come  to  no  other  conclnsion  than  this,  that  Johnson  intended 
to  buy  the  land  and  allow  him  the  right  to  redeem,  and  that, 
too,  within  a  reasonable  time.  If  Johnson  intended  any  other 
arrangement,  he  conld  have  indicated  it  to  Tomer  by  telegram, 
and  onder  the  drcomstances  it  devolved  upon  him  to  do  sa 
He  most  stand  on  the  state  of  facts  known  to  both  parties,  and 
the  understanding  so  clearly  to  be  dedoced  from  them.  His 
UDcommunicated  intentions  can  be  of  no  avail.  The  sale  of 
the  land  in  a  lump  ezdoded  the  other  persons  desiring  to  bid 
from  tho  list  of  competitors,  and  for  all  practical  purposes  left 
the  matter  to  defendant's  proposed  bid  of  eleven  thousand 
dollars. 

The  sale  of  soch  a  body  of  lands,  constitoting  at  least  three 
farms,  in  a  lump,  would  of  itself  be  sufficient  reason  for  setting 
aside  the  sale  on  a  timely  application,  but  for  Turner's  con- 
sent to  a  sale  in  that  way.  This  consent  and  the  possession, 
having  been  obtained  upon  the  understanding  on  the  part  of 
Turner  before  indicated,  it  would  be  a  gross  injustice  to  meas* 
ure  bis  rights  by  any  otiier  agreement  The  agreement,  then, 
is  that  of  a  second  mortgagee  to  buy  at  the  sale  under  the  first 
mortgage,  and  allow  the  mortgagor  a  reasonable  time  to  re* 
deem  by  paying  the  amount  bid,  the  second  mortgage  debt, 
and  other  adjusted  accounts.  The  fact  that  this  agreement 
rests  in  parol  is  of  no  avail  to  the  defendant.  The  statute  of 
frauds  cannot  be  invoked  by  one  who  purchases  with  such  an 
agreement,  and  this  for  the  further  reason  that  the  statute  was 
never  designed  to  aid  a  party  in  the  perpetration  of  a  fraud, 
but  was  intended  to  prevent  frauds:  Ro&e  v.  BateSj  12  Mo.  80; 
Dam$ehroeder  v.  Thias,  61  Id.  100;  OiUespie  y.  Stone^  70  Id. 
606;  (yFaUon  v.  ClopUmy  89  Id.  287;  MeNew  v.  Booth,  42  Id. 
190.  This  view  of  the  case  renders  it  unnecessary  to  say  more 
of  the  letter  of  the  21st  of  April.  Nor  need  we  consider  the 
conflicting  evidence  in  respect  of  two  other  letters  from  de* 
fondant  to  plaintiff,  one  written  from  Missouri,  after  and  on 
the  day  of  sale,  which  plaintiff  says  he  did  not  receive,  and 
the  other  in  a  month  or  so  thereafter,  said  by  plaintiff  to  have 
been  lost,  and  which  defendant  says  he  did  not  write.  Whether 
the  defendant  wrote  these  two  letters,  or  either  of  them,  is  not 
important  We  let  the  judgment  stand  on  what  we  conceive 
to  be  reliable  evidence  of  matters  as  they  stood  when  the  sale 
took  place.    Our  conclonon  is,  that  defendant  is  sobstantially 
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a  mortgagee  in  pooioedion,  and  tbare  w«f  no  «nor  in  allowing 
the  plaintiff  to  redeem. 

2,  Ineffectual  efforts  were  made  in  No?ember,  1879,  and  in 
the  year  1880,  to  come  to  a  eettlezDent  of  the  ana4JaBted  ac- 
oonnts  existing  between  the  partieSi  each  accuang  the  other  of 
being  in  fault  and  the  cause  of  the  failure  to  settle.  These 
accounts  were  oomplicated,  as  shown  by  the  mass  of  evidence 
taken  in  respect  of  tbem.  The  improvements  placed  on  the 
land  by  Johnson  were  of  such  a  character  only  as  good  hus- 
bandry called  for,  and  for  which  expenditures  he  has  been 
compensated.  This  suit  was  commenced  within  three  years 
and  three  or  four  months  after  the  date  of  the  trustee's  sale; 
and  we  cannot  see  that  the  question  of  laches  made  by  defend- 
ant has  any  proper  application  to  the  case.  On  the  account- 
ing branch  of  the  case,  defendant  filed  seven  exceptions  to  the 
report  of  the  referee,  three  of  which  were  sustained.  Plaintiff 
filed  thirty,  one  being  sustained  in  part  The  other  exceptions 
were  overruled.  To  many  of  these  rulings  eirCHrs  are  assigned 
by  one  side  or  the  other;  and  what  is  heceafter  said  will  be  in 
response  to  the  questions  thus  raised. 

8.  A  mortgagee  in  possession  is  hdd  to  an  exardse  of  that 
care  and  diligence  which  a  prudent  person  would  exercise  in 
respect  of  his  own  property.  He  will  not  be  held  accountable 
for  more  than  the  rents  actually  received,  unless  he  has  been 
guilty  of  fraud  or  ne^igenoe:  Els  ▼•  ZWpin,  76  Mo.  286;  2 
Jones  on  Mortgages^  sec.  1123.  He  is  not  entitled  to  com- 
pensation for  his  own  trouble  in  taking  care  of  the  mortgaged 
property,  the  reason  of  this  rule  being,  that  to  allow  such  com- 
pensation would  tend  to  facilitate  usury  and  oppression,  and 
besides  this,  the  mortgagee  acts  in  his  own  interest  and  £or  his 
own  benefit:  2  Jones  on  Mortgages,  sec  1182.  Thero  is  a  ten- 
dency toward  a  modification  of  this  rule  as  to  tmstoes  and 
possibly  even  mortgagees  in  possession;  but  where  as  here  the 
mortgagee  attends  to  the  business  through  agents,  we  think  he 
should  not  be  allowed  compensation  for  his  own  troubla  Here 
was  a  large  body  of  land,  three  farms,  and  the  defendant  built 
a  number  of  miles  of  fence.  Reasonable  expenses  paid  to  an 
agent  to  superintend  the  work,  lease  the  land,  and  collect  rents 
are  proper  mattere  of  credit.  A  prudent  owner  acting  fbr  him* 
self  might  well  incur  like  expenses.  The  evidence  of  the  Talue 
of  the  rent  is  conflicting;  some  of  the  estimates  have  all  the 
appearances  of  being  extravagantly  high,  but  the  evidenoe  as  a 
whole  shows  that  defendant  managed  the  property  with  full 
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oidinftry  care.  His  management  of  the  lands,  it  is  safe  to  say, 
has  been  superior  to  that  of  the  plaintiff  before  the  sale,  and 
there  can  be  no  pretense  for  a  charge  of  fraud  or  negligence  in 
the  management  of  the  property.  He  stands  charged  with  the 
rents  received,  and  in  other  respects  the  rulings  of  the  court 
were  in  accord  with  the  principles  before  stated. 

4.  One  of  the  debts  due  from  Turner  to  Johnson  is  de- 
scribed in  the  mortgage  dated  the  I6th  of  September,  1876,  as 
a  judgment  in  favor  of  the  Farmers^  National  Bank  against 
Turner  and  Johnson,  **  and  Johnson  has  agreed  to  pay  it,  and 
take  a  transfer  of  the  judgment.'^  This  judgment  bore  ten 
per  cent  interest  per  annum.  Johnson  was  the  surety  of  Tur- 
ner. The  referee  allowed  six  per  cent  interest  on  $2,966.65, 
the  amount  paid  by  Johnson  on  December  20,  1876.  The 
court  modified  the  allowance  so  as  to  bear  ten  per  cenl  inter- 
est.  By  the  statute  laws  of  Kentucky,  a  surety  who  pays  a 
judgment  against  the  principal  and  himself  has  the  right  to 
an  assignment  thereof  from  the  plaintiff  or  his  attorney,  and 
may  sue  out  execution  thereon.  That  Johnson  would  be  en- 
titled to  ten  per  cent  is  not  denied,  if  the  judgment  was  prop- 
erly assigned.  It  was  not  assigned  until  December,  1882,  or 
January,  1883.  This  statute  (Btanton's  R.  S.,  c.  97,  p.  396) 
Has  construed  by  the  court  of  appeals  of  Kentucky  in  Veaeh 
yWiekenhamj  11  Bush,  261,  and  in  Joyce  y.  JoycCj  1  Id.  474; 
and  we  do  not  understand  the  ruling  to  be  that  the  assign- 
ment must  be  made  at  the  time  the  debt  is  paid  by  the  surety. 
Without  such  assignment,  or  an  express  contract,  the  surety 
would  stand  on  his  implied  contract  for  reimbursement;  but 
we  are  of  the  opinion  the  assignment  may  be  procured  at  any 
time  before  that  implied  contract  ceases  to  be  a  subsisting  de« 
mand.  No  claim  was  made  that  it  was  not  a  subsisting  debt 
at  the  date  of  the  assignment.  Besides  this,  the  mortgage 
provides  for  an  assignment,  doubtless  with  the  view  of  giving 
Johnson  all  the  benefits  of  the  judgment  creditor  in  respect, 
of  the  debt.  The  debt,  it  is  true,  was  paid  directly  to  the- 
bank,  and  the  assignment  was  made  in  the  name  of  the  bank 
by  Mr.  Beid,  who  signed  the  firm  name  of  Apperson  and 
Raid,  the  attorneys  who  procured  the  judgment.  Apperson 
died  before  the  date  of  the  assignment;  but  Mr.  Reid  had  the 
power  to  make  the  assignment,  notwithstanding  the  death 
of  his  partner.  The  fact  that  Johnson  paid  the  debt  directly 
to  the  bank,  and  not  to  the  attorneys,  is  immaterial.  He  paid 
the  debt;  the  law  gave  him  the  right  to  an  assignment  from 
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the  bank  or  its  attorney,  and  it  is  wholly  immaterial  by  which 
it  was  made.  It  was^  after  all,  the  act  of  the  bank,  done  in 
compliance  with  the  plain  command  of  statute  law.  There 
was,  therefore,  no  error  in  allowing  ten  per  cent  interest  on 
this  demand. 

6.  The  defendant  stands  charged  with  the  price  at  which  he 
sold  two  forty-acre  tracts  in  1880  and  1881.  The  evidence  is 
satisfactory  to  the  effect  that  the  price  at  which  they  were  sold 
was  the  then  full  value.  It  has  been  held,  where  the  mort- 
gagee disposes  of  the  premises,  and  the  circumstances  do  not 
call  for  the  exercise  of  any  rigor,  the  measure  of  the  damage 
will  be  the  value  of  the  land  at  the  date  of  sale:  Wilson  v. 
DrumriUf  24  Mo.  304.  This  was  all  the  plaintiff  claimed  in 
his  amended  petition,  but  by  the  second  amended  petition  he 
asked  for  the  value  of  the  land  at  the  date  of  the  trial.  Our 
attention  is  called  to  the  fact  that  this  portion  of  the  second 
amended  petition  was  stricken  out,  and  that  an  exception  to 
the  ruling  is  not  preserved  by  the  bill  of  exceptions.  The 
demand  for  increased  damages  is,  therefore,  not  properly  be- 
fore us. 

6.  We  may  here  say  the  defendant  in  his  brie£9  complains 
that  he  was  not  allowed  ten  per  cent  interest  on  the  $11,000, 
and  that  the  court  reduced  the  principal  of  the  little  debt  from 
15,908.70,  as  stated  by  the  referee,  to  $5,519;  but  as  the  de- 
fendant's motion  for  new  trial  makes  no  complaint  of  these 
rulings  they  are  not  considered  here. 

7.  Another  question  is,  What  rate  of  interest  should  be  al- 
lowed defendant  on  the  amount  he  bid  at  the  trustee's  sale? 
The  debt  secured  by  the  deed  of  trust  bore  eight  and  two  thirds 
per  cent  before  and  ten  per  cent  after  maturity.  The  sale  was 
made  before  the  maturity  of  the  principal  debt.  One  who  pur- 
chases or  holds  under  a  purchaser  at  an  invalid  sale  under  a 
mortgage  given  to  secure  school  moneys  will  be  subrogated  to 
the  rights  of  the  mortgagee,  the  purchase-money  having  been 
paid  to  the  credit  of  the  school  fund:  Honaker  v.  Shaugh^  55 
Mo.  472;  WUcoxsan  v.  Osbom,  77  Id.  632.  So  where  one  pur> 
chases  at  a  void  administrator's  sale,  and  the  money  is  applied 
in  discharge  of  a  mortgage  on  the  same  land,  he  will  be  sub- 
stituted to  the  rights  of  the  mortgagee:  Valle  v.  Flemingy  29  Id* 
152;  77  Am.  Dec.  557.  Johnson,  by  his  purchase,  acquired 
the  legal  title,  but  subject  to  the  right  of  plaintiff  to  redeem; 
and  there  can  be  no  doubt  that,  for  all  purposes  of  redemption, 
he  stands  in  the  shoes  of  the  life  association  to  the  extent  of 
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the  amount  hid,  namely,  eleven  thousand  dollars.  His  right 
to  hold  the  property  until  the  payment  of  the  amount  hid,  and 
his  liahility  to  account  for  rents,  carry  the  right  to  have  the 
full  henefit  of  the  deed  of  trust,  including  interest  on  the  debt 
at  the  rate  therein  specified:  Harper  v.  £Zy,  70  HI.  581.  De- 
fendant is  in  no  sense  a  volunteer.  He  purchased  to  protect 
himself,  as  second  mortgagee,  and  at  the  request  of  the  plain- 
tiff. He  is  entitled  to  the  full  benefit  of  the  deed  of  trust,  and 
that  gives  him  at  least  eight  and  two  thirds  per  cent.  De- 
fendant contends  for  ten  per  cent.  But,  for  the  reasons  before 
atated,  this  complaint  is  not  presented  by  the  record. 

8.  Numerous  other  objections  are  made  to  the  report  of  the 
referee  by  the  plaintiff,  and  especially  as  to  the  amount  al- 
lowed for  services  rendered  defendant  as  an  attorney,  and  as 
to  the  amount  with  which  the  defendant  is  charged  as  reve- 
nues earned  by  the  stallion  Magic,  the  joint  property  of  these 
litigants.  The  referee  heard  the  mass  of  evidence,  and  stated 
the  accounts  with  great  care,  and  we  are  satisfied  with  his  con- 
clusions. As  to  the  other  matters  of  complaint,  so  far  as  we 
can  see  from  the  imperfect  abstracts  on  this  branch  of  the  case, 
the  referee's  report,  as  modified  and  confirmed  by  the  court,  is 
without  error,  both  as  to  the  finding  of  the  facts  and  the  state- 
ment of  the  account. 

9.  Finally,  as  to  costs:  These  were,  by  the  final  decree,  or- 
dered to  be  taxed  to  plaintiff,  except  as  otherwise  adjudged 
during  the  progress  of  the  cause.  The  statute  provides:  *'  In 
all  civil  actions,  or  proceedings  of  any  kind,  the  party  prevail- 
ing shall  recover  his  costs  against  the  other  party,  except  in 
those  cases  in  which  a  different  provision  is  made  by  law.'' 
Other  sections  provide  that  costs  shall  be  given  at  the  discre- 
tion of  the  court,  first,  where  the  defendant  shall  plead  several 
matters,  and  a  verdict  shall  be  for  plaintiff  on  any  issue;  sec- 
ond, where  there  are  several  counts  in  the  petition,  and  the  ver- 
dict on  any  one  shall  be  for  the  defendant.  These  statutes  are 
the  same  now  as  in  the  Revised  Statutes  of  1845,  save  the 
present  statute  speaks  of  a  "petition,"  and  the  former  of  a 
"declaration":  R.  8.  1845,  p.  242,  sees.  6,  8,  9;  R.  S.  1879, 
sees.  990,  992,  993.  These  provisions  in  the  code  of  1845  have 
reference  to  actions  at  law  alone,  for  the  eighteenth  section  pro- 
vides: "  Upon  the  complainant  dismissing  his  bill  in  equity, 
or  defendant  dismissing  the  same  for  want  of  prosecution,  the 
defendant  shall  recover  against  the  complainant  his  costs; 
and  in  all  other  cases  in  equity,  it  shall  be  in  the  discretion 
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of  the  court  to  sward  costs  or  not,  except  in  fhooe  cases  in 
which  "h  different  proviston  is  nmde  by  iaw«*  Under  this 
statute,  it  was  (the  tmifarm  ruling  of  this  conit,  in  equity  suits, 
not  to  interfere  in  the  taxation  of  coets  bj  the  trial  court  nn* 
less  there  had  been  an  abuse  of  the  discretion:  Sfiields  v. 
H%ckef9<m,  7  Mo.  184;  Wtdtany.  Wattony  19  Id.  668;  TPolfer  t. 
XfilsTie,  34  Til.  804.  In  tiie  revision  of  1856y  tins  section  is 
modified  by  Bubstituting  ^plaiirtiff^  for  ^'complainant/'  and 
^plaintiff  dismisses  his  suif*  for  '"eomplainsnt  dismisses  las 
bill  in  equity.*'  The  section  still  Temrains,  as  Hms  modified: 
R.  8.  1879,  sec.  1002.  llie  thief  purpose  of  Che  change  in  thie 
pliraseology  of  Ihese  sections  was  to  oonform  them  to  tlie  no- 
menclature of  Ihe  new  oode,  in  which  the  party  complaining 
is  called  plaintiff,  and  the  first  pleading  a  pcrtition,  boQi  in 
actions  at  law  and  in  equity. 

As  a  general  rule,  where  the  plaintiff  is  the  prevailing  party 
in  a  suit  in  equity,  he  should  recover  coets.  It  was  so  held  in 
Hawkins  t.  Nmoland,  63  Mo.  828,  but  without  any  considera- 
tion of  the  history  of  these  statutes.  Where,  however,  sub- 
stantial issues  are  found  for  one  party,  and  like  issues  found 
for  the  other,  the  taxation  of  costs  will  rest  in  the  discretion 
of  the  court,  and  will  not  be  disturbed  unless  there  has  been  a 
clear  abuse  of  that  discretion.  This  discretion  is  vested  in  the 
court  when  the  verdict  is  for  one  party  on  one  count  or  defense, 
and  for  the  other  party  on  another  count  or  defense,  and  there 
is  no  reason  why  the  principle  should  not  be  applied  in  equity 
suits,  though  there  be  but  one  count,  there  being  distinct  issues. 
Some  support  is  given  to  this  conclusion  by  what  was  said  in 
DuporU  V.  McLarany  61  Mo.  611.  In  this  case,  there  were  many 
distinct  issues,  that  as  to  the  right  to  redeem  being  found  for 
the  plaintiff,  and  those  as  to  the  amount  of  money  to  be  paid 
for  the  defendant.  We  may,  therefore,  settle  the  question  upon 
equitable  principles. 

The  general  rule  is,  that  the  plaintiff,  and  not  the  defendant, 
must  pay  the  costs  in  a  suit  to  redeem  from  a  mortgagee's  pos- 
session, and  this  though  he  succeeds.  There  are  exceptions  to 
the  rule,  however,  as  where  the  mortgagee  sets  up  an  unwar- 
ranted or  unconscientious  defense,  and  thereby  makes  costs 
and  delay:  Slee  v.  Manhattan  Co.j  1  Paige,  81;  Brockway  v. 
WdUy  1  Id.  618;  2  Jones  on  Mortgages,  sec.  1111.  In  the  case 
last  cited,  it  is  said:  ^^The  defendant  Brockway  does  not  ap- 
pear to  have  acted  fraudulently  or  in  bad  faith  in  selling  the 
contract    He  only  mistook  his  legal  and  equitable  rights,  and 
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that  foniw  no  gronndfor  chai|^g  a  mortgagee  with  coete  on  a 
fam  to  redeem.** 

In  the  csaeot  Harper  v.  Ely^70  HI.  682,a  eak  under  a  tnieft 
deed  wae  held  Toid  on  the  ground  thai  Haddoek  Tirtiially  pur- 
obaeed  at  hisimn  tale,  and  for  this  reason  the  eale  was  deemed 
fivndnlenl  SI.7  xmrehased  from  him  with  notice.  The  bill 
was  one  to  redeem,  and  it  was  held  that  the  coets  were  properly 
adjudged  against  the  complainant  In  Phillips  v.  HoUizevy  20 
N.  J.  Eq.  308,  the  question  was,  whether,  under  the  circum- 
stances, the  transaction  was  a  mortgage  or  a  contract  to  re- 
convey.  The  defendant  refused  to  accept  the  money  when 
tendered,  and  resisted  the  suit  on  the  ground  that  the  transac- 
tion was  not  a  mortgage,  and  failed  in  his  defense;  yet  he  was 
allowed  costs  of  the  suit  The  plaintiff  nuide  default  in  pay- 
ment of  the  debt  secured  by  the  deed  of  trust,  and  has  been 
in  default  for  years  as  to  the  mortgage  debts.  He  has  shown 
no  haste  in  paying  these  debts,  and  made  no  tender  to  defend- 
ant. Defendant  purchased  and  went  into  possession  at  the 
urgent  solicitation  of  plaintiff.  He  has  been  mistaken,  but 
honestly  mistaken,  as  to  the  character  and  legal  effect  of  that 
purchase,  and  the  repeated  charges  of  fraud  on  his  part  are 
without  any  support  in  the  reliable  evidence  in  the  case.  The 
decree  is  practically  a  fixreclosure  in  favor  ol  defendant  for 
over  eighteen  thousand  dollars.  Heavy  as  the  coets  must  be, 
they  are  properly  taxed  to  plaintiff;  certainly  no  abuse  of  the 
discretion  of  the  trial  court  is  shown. 

The  judgment  is  in  all  respects  affirmed,  except  as  hereafter 
stated.  Each  party  will,  of  course,  pay  the  costs  of  his  appeal 
to  and  in  this  court.  In  view  of  these  appeals,  the  plaintiff 
will  have  six  months  from  this  date  in  which  to  make  the  de- 
posit of  moiiey  specified  in  the  original  decree.  And  to  this 
extent  the  decree  is  modified. 


I  lire  IdAMtUTsm  ov  MoKieASSB  nr  Bosnsnos:  See  tha  noto  to 
OiidMdl  V.  BaO,  4  Abl  St.  Rep.  6a-71,  diaeunag  tbe  points  niMd  in  tiio 


Objsotiors  vovIUissD  nr  Lown  Cofusr  asm  hot  Avau^ablb  oh  Appkali 
FWe  V.  Oenmmia  Im.  Opu,  2S  Iow%  9;  96  Abl  Dea  9^  and  note. 

BsoHr  TO  Goon,  Omaixxr:  See  note  to  JBst.  Ame^  68  As.  Deo.  ISO- 
186;  MmY.  BIm,  38 HL  9;  87  Am.  Dea  267. 

ja  FoBSOLomnui  Sali  n  StrsBOOATSD  to  Riobtb  ov  Hoar- 
t  end  IB  eotiUed  to  interest  nntil  redemptifliu  ^neos  v.  An9o%  20  hmrn^ 
f6|  8S  AnL  Dec.  614. 

AaasncBirr  sr  FvmoBASMM,  at  Bxsootioh  or  Judicial  8alb  to  hold  tibe 
Ifnipattj^  for  the  benefit  of  the  defendant^  or  to  permit  bSm  to  redeem,  not- 
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witheUuding  hii  right  to  redeem  hM  otherwiee  lapted,  will  be  cnloioed  is 
equity:  Freeman  on  Ezeeations,  sec  337;  DmUtm  ▼.  McKenakt  1  Deean.  880| 
1  Am.  Dec.  664;  Miller  t.  AnOe,  2  Bosh,  407;  92  Am.  Dea  4A5;  Beej^  r. 
WeiUi,  55  Pa.  St.  369;  93  Am  Dec.  762. 

Objxctiov  hot  Made  xn  thb  Lower  Coubt  wOl  not  bo  notiood  on  w^ 
peal:  VkU  t.  {^rmonia  /««.  Cb.,  28  Iowa»  9;  96  Am.  Doo.  63^  note  111; 
ffendriekeon  t.  Sl  LmtU  Jt.  i?.  Cb.,  34  Mou  188;  84  Am.  Doo.  76^  and  oolei 
Oate$  T.  Andrtm,  87  K.  Y.  657;  97  Am.  Deo.  764. 


Adams  v.  Cowlbs. 

{»  MiBsouax.  SOL] 

Pioo—I— NoncB  BT  Publication.  —Action  to  oanoel  a  deed  aa  frandnlenl 
la  a  rait  for  the  eetabliahment  of  a  right  to  or  egKinat  real  eatato»  ao  aa 
to  allow  notice  to  non-rendent  defendanta  by  publication  of  anmmonii> 
provided  by  section  3494,  BoTised  8tatatea  of  Miieoari. 

pROCBSS— NonoB  BT  PcBUCATiON.  — In  action  to  cancel  a  deed  aa  frandn* 
lent,  and  to  obtain  title  to  the  land,  notice  to  non-resident  defendants 
by  publication  of  mmmons  is  sufficient  under  the  statate^  if  it  deecribcs 
the  land,  and  statea  the  object  of  the  suit*  especially  when  ooDaterally 
attacked. 

Missouri  Cibcuit  Coubt  u  Ohb  of  GbnbbaIi  JuBunionoir,  pirooeeding 
according  to  the  course  of  the  common  law,  and  nothing  will  be  Intended 
to  be  out  of  its  jurisdiction  but  what  specially  appears  to  be  so. 

QuKsnoN  ov  JuBisDicnoK  MUST  BB  Tbibd  by  tho  whda  reoord  in  Mis- 
souri, and  when  it  appears  therefrom  that  the  ooort  had  no  jurisdiction 
over  the  person  or  subject-matter,  the  judgment  ia  Toid,  and  will  be  so 
treated  in  a  collateral  proceeding. 

NoncB  BT  Publication.  —  Judombnt  Rbcital  as  to  the  terms  of  an  order 
of  publication  on  non-resident  defendants,  if  Contradicted  by  the  order 
itself,  must  yield,  and  the  order  must  oontroL 

Whkbb  Juikimbnt  ov  Coubt  ot  Gbnbral  JuBisDionoir  Rbosxb  due  aer* 
▼ice  of  notice  on  non-resident  defendants,  and  there  ia  nothing  in  the 
order  of  publication  or  the  record  which  specifically  contradicta  rach 
redtal,  it  will  be  preramed,  upon  ooUateral  attack,  that  the  ooort  has 
acted  oorreoUy  and  with  due  authority,  and  ita  judgment  wiU  be  as 
valid  as  though  every  fact  necessary  to  jnrisdiction  affirmatively  ap- 
peared; and  if  the  statute  required  an  affidavit  of  non-residenoe  to  be 
filed  prior  to  the  order  of  publication,  it  will  be  preanmed,  in  tho  abeence 
of  proof  to  the  contrary,  that  such  affidavit  waa  filed. 

ViXBMAL    BBQUI8ITB8    VOR    VaLIDITT    OT    OtVIOIAL    ACIS    ABB    PBmJMBB 

when  such  aota  are  ahown  to  have  been  done  in  a  manner  subatantiaUy 
regular. 

Adanu  and  BawUsj  for  the  appellant 

A.  Camingoy  for  the  reepondent. 

Black,  J.  This  was  an  action  of  ejectment  for  the  nndi- 
▼ided  one  half  of  320  acres  of  land  in  Bates  County.  Both 
parties  claim  title  through  William  A.  Glenn,  who  conveyed 
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the  land  to  William  C.  Olenn  in  June,  1869,  ancThe  ocmTeyed 
to  Hartwell  in  1881,  £rom  whom  defendant  claims  by  sundry 
-deeds.  Judgments  were  recovered  against  William  A.  Olenn 
in  August,  1S69,  under  which  the  property  was  sold  to  Dwight 
Ferris.  The  deeds  from  the  sheriff  to  him  are  dated  March 
10  and  11, 1870.  Ferris  conveyed  to  Dnnstan  Adams  in  1875, 
.mud  Dunstan  Adams  conveyed  to  plaintiff.  Before  Ferris 
^coQveyed  to  Adams,  he  procured  a  decree  in  a  suit  against 
William  A.  and  William  C.  Olenn,  setting  aside  the  deed 
fiom  William  A.  to  William  C.  Glenn,  on  the  ground  that  it 
ivae  made  to  hinder,  delay,  and  defraud  the  creditors  of  Wil- 
liam A.  Glenn.  The  validity  of  that  decree  is  the  only  real 
-cootroversy  in  this  case.  The  defendant  claims  that  the 
-decree  is  a  nullity  for  want  of  jurisdiction  over  the  defendants, 
MXkd  so  the  trial  court  held. 

The  petition  in  the  case  of  Ferris  against  Glenn  and  Glenn 
waa  filed  in  the  circuit  court  of  Bates  County  on  the  12th  of 
October,  1870.  A  summons  was  issued  for  the  defendants  at 
the  same  time,  but  there  is  no  return  on  it  whatever.  At  the 
«ame  time  the  clerk  made  an  order  of  publication,  the  mate- 
rial portions  of  which  are  as  follows:  '^  Now,  at  this  day  comes 
Dwight  Ferris,  plaintiff  in  the  above-entitled  cause,  before  the 
undersigned,  clerk  of  the  circuit  court  of  Bates  County,  in 
-vacation,  and  files  his  petition,  stating,  among  other  things, 
that  the  above-named  defendants,  William  A.  Glenn  and  Wil- 
liam C.  Glenn,  are  non-residents  of  the  state  of  Missouri.  It 
ia  therefore  ordered  by  the  clerk  aforesaid,  in  vacation,  that 
Ipablication  be  made,  notifying  them  that  an  action  has  been 
-commenced  against  them  by  petition  and  affidavit  in  the  cir- 
•coit  court  of  Bates  County,  and  state  of  Missouri,  the  object 
mud  general  nature  of  which  is  to  obtain  a  decree  of  title  to  the 
AiUowing  described  real  estate,  to  wit"  The  property  is  then 
•described,  and  defendants  are  notified  to  appear  at  the  March 
term,  1871.  At  that  term,  the  plaintiff  made  proof  of  publica- 
tion, and  at  the  September  term,  1871,  the  plaintiff  took  a  de» 
•cree  by  default.  The  record  in  that  ease  was  put  in  evidence 
in  this  one,  but  no  affidavit  of  non-zesidence  of  the  defendants 
Appears  among  the  files. 

1.  The  statute  (B.  S.,  sec.  8494),  allows  the  service  of 
AOtice  by  publication  "in  all  actions,  at  law  or  in  equity, 
which  have  for  their  immediate  object  the  enforcement  or  es- 
tablishment of  any  lawful,  right,  etc.,  to  or  against  real  estate." 
it  the  deed  to  William  C.  Glenn  was  fraudulent,  then  it  was 
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• 
void  as  to  Ferris,  and  that  fact  could  be  shown  in  tYJectment. 

Bnt  Ferris  had  the  further  right  to  have  the  fraudulent  deed 
canceled,  and  in  effect  erased  from  the  public  records,  and  to 
do  tliis  whilst  the  evidence  was  at  hand.  The  relief  asked  la 
the  establishment  of  a  right  to  real  property,  and  comes  within 
the  statute  allowing  the  service  of  notice  by  publication. 

2.  Nor  is  the  notice  published  bad  for  a  failure  to  state 
"  briefly  the  object  and  general  nature  of  the  petition.''  These 
are  the  words  of  the  statute,  which  requires  the  land  to  be  de- 
scribed only  in  partition  suits.  Here  the  land  is  described, 
and  the  defendants  are  notified  that  the  object  of  the  suit  is  to 
obtain  a  decree  of  title  to  it.  Accurately  speaking,  the  relief 
asked  was  the  removal  of  a  cloud  from  the  plaintiff's  title; 
but  the  notice  given  would  be  quite  as  well  understood  as  if  it 
had  named  the  relief  with  more  accuracy.  The  statute  does 
not  contemplate  that  the  notice  shall  detail  the  facts  as  they 
are  stated  in  the  petition.  Since  the  notice  describes  the  land 
and  states  the  object  of  the  suit,  it  is  sufficient,  and  especially 
so  when  attacked  collaterally. 

3.  The  contention  that  the  decree  is  void  for  want  of  an  affi- 
davit or  statement  in  the  petition  that  the  defendants  were 
non-residents  presents  a  different  question.  The  statute  pro- 
vides that  if  the  plaintiff,  or  other  person  for  him,  shall  allege 
in  his  petition,  or  file  an  affidavit,  stating  that  part  or  all  of 
the  defendants  are  non-residents  of  the  state,  the  court,  or 
clerk  in  vacation,  shall  make  an  order  of  publication.  The 
circuit  court  is  a  court  of  general  jurisdiction, — a  court  which 
proceeds  according  to  the  course  of  the  common  law,  and  being 
such,  the  rule  obtains  in  respect  of  the  proceeding  therein, 
that  nothing  shall  be  intended  to  be  out  of  its  jurisdiction  but 
that  which  specially  appears  to  be  so. 

The  general  rule  also  prevails  in  this  state  that  the  question 
of  jurisdiction  must  be  tried  by  the  whole  record.  When  it 
appears  from  the  whole  record  that  the  court  had  no  jurisdic- 
tion, either  over  the  person  or  subject-matter,  the  judgment  is 
void,  and  will  be  so  treated  in  a  coUateral  proceeding:  Brown 
V.  Woody ^  64  Mo.  548;  Howard  v.  ThorrUonj  50  Id.  292.  In 
this  case,  the  decree  recites  that  the  defendants  had  been 
duly  notified  by  publication;  and  this  recital  is  relied  upon 
by  this  plaintiff  as  showing  conclusively  that  an  affidavit  of 
non-residence  was  filed.  This  recital  and  the  proof  made  at 
the  previous  term  is  conclusive  that  the  order  of  publication 
was  duly  published  in  the  designated  newspaper;  but  if  we 
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are  to  look  to  the  whole  reoordi  then  it  la  not  ooneliuiTe  that 
the  order  actually  made  wae  good  and  aaflSeietit^  nor  that  an 
affidavit  for  poblieation  was  filed.  Aa  aaid  in  the  recent  case 
of  ilUner  y.  Shipley^  94  Mo.  106,  if  tb^e  is  any  conflict  be- 
tween the  recitals  in  the  judgment,  as  to  the  terms  of  the 
order,  and  the  order  itself,  the  latter  must  ccmtrol,  for  a  re- 
cital of  the  order  must  yield  to  the  order  itseH  So  in  the 
case  of  Cloud  v.  InJiabitantSj  86  Id.  357,  there  was  a  recital 
that  defendant  had  been  duly  served  with  procees,  but  when 
the  serrice  was  produced  it  proved  to  be  worthless,  and  we 
held  the  judgment  to  be  void, — a  nullity.  The  same  principle 
is  dearly  stated  in  Crow  ▼•  Meyerdeck^  88  Id.  415^  cited  by 
plaintiff  in  this  case.  It  is  there  in  substance  said  that  the 
notice  was  a  part  of  the  record,  that  it  showed  the  infirmity 
on  its  face,  and,  when  offered  in  evidence,  contradicted  the 
general  recital  of  *'due  notice,"  and  thus  a  want  of  notice  ap- 
peared from  the  whole  record. 

The  order  of  publication  in  this  case  is  good  on  its  face; 
and  the  quest  ion  is,  whether  the  record  shows  the  want  of  an 
affidavit  Tho  order  of  publication  states  that  plaintiff  ''files 
bta  petiticm,  stating,  among  other  things,"  that  defendants  are 
noQ-residents.  This,  taken  by  itself,  gives  some  support  to 
tba  theory  that  the  order  was  made,  not  on  an  affidavit,  but 
en  the  petition^  and  there  is  no  allegation  of  non-residence  in 
the  petition.  But  another  portion  of  the  same  order  says  tbe 
defendants  are  notified  'Hhat  an  action  has  been  commenced 
by  petition  and  affidavit."  Taking  the  order  as  a  whole,  it 
leaves  the  inference  that  an  affidavit  had  been  filed.  It  cer- 
tainly dees  not  show  that  the  order  was  made  by  the  clerk 
witboat  an  affidavit^  but  leads  to  the  contrary  condusion. 
There  is  nothing  on  the  faoe  of  the  record  produoed  which  epe- 
eifteally  contradiots  the  general  redtal  of  due  service,  within 
the  principle  of  the  oases  befdve  cited. 

The  remaining  question  is,  whether  the  failure  to  find  an 
affidavit  among  the  papers  will  overthrow  the  decree  with  its 
general  reoUal  of  service  by  puUieafeioo*  The  additional  parol 
evidence  is  as  fidlows:  Mr.  Jenkins  testified  that  he  had  been 
eletk  of  the  court  smoe  January,  1879;  that  the  papers  pro- 
duced were  on  file  during  his  term  of  office;  that,  to  tbe  beet 
of  his  belief,  there  were  not  any  other  papers  filed  in  said 
eause;  that  the  papers  predooed  were  found  in  an  envelope 
among  the  files  of  has  office.  Mr.  Brugler  testified  that  he 
made  an  examiaation  of  the  papers  in  the  case  in  1880;  that 
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be  foond  them  in  their  pitiper  place  in  (he  clerk's  office;  that 
the  papers  prodaced  were  the  only  ones  he  found.  The  plain- 
tiff  says  that  after  he  learned  that  Brugler  (the  witness)  andk 
Hartman  claimed  title  to  the  land,  he  made  inquiry  finr  tha- 
papers;  that  the  deputy  clerk  made  search  and  could  not  find 
them;  that  he  first  saw  them  at  the  term  of  the  court  at 
which  this  cause  was  tried;  that  he  then  got  them  from  Mr. 
Brugler. 

Mr.  Freeman,  speaking  of  the  presumption  in  favor  of  tha- 
judgments  of  courts  which  have  jurisdiction  over  the  subjeei* 
matter,  proceeds  to  say,  in  lespect  of  the  jurisdiction  over  the* 
person  against  whom  the  judgment  is  obtained:  "Hence^ 
though  the  existence  of  any  jurisdictional  fact  may  not  be- 
affirmed  upon  the  record,  it  will  be  presumed,  upon  a  collat- 
eral attack,  that  the  court,  if  of  general  jurisdiction,  has  acted 
correctly,  and  with  due  authority,  and  its  judgments  will  ba- 
as valid  as  though  every  fact  necessary  to  jurisdiction  affirm- 
atively appeared.  The  decisions  to  this  effect  are  very  numer- 
ous. If  a  statute  required  a  certain  affidavit  to  be  filed  prior 
to  the  rendition  of  judgment,  it  will  be  presiimr'd,  in  the- 
absence  of  any  statement  or  showing  upon  the  subj^'ct,  that 
such  affidavit  was  filed":  Freeman  on  Judgments,  sec.  124. 
It  is  true  that  in  Howard  v.  Thornton^  60  Mo.  291,  it  was  said 
that  '4f  the  whole  record  taken  together  does  not  show  that 
the  court  had  jurisdiction  over  the  defendant,  then  the  judg- 
ment would  be  a  nullity";  but  the  real  question  in  that  casa 
was,  whether  a  judgment  could  be  impeached  without  pm- 
ducing  the  whole  record.  This  doctrine,  as  it  is  stated  in- 
Freeman  on  Judgments,  is  approved  in  Huxley  v.  HamAd^  62- 
Mo.  516,  and  is  assumed  as  a  correct  exposition  of  the  law  ii^ 
the  entire  discussion  in  the  case  of  Chmd  v.  IvhMXanUf^ufrcL 
Where  an  official  act  is  shown  to  have  been  done  in  a  manner 
substantially  regular,  formal  requisites  for  the  validity  of  the- 
act  are  constantly  presumed:  Hammond  v.  Oordon^  93  Mo.  223. 

There  is  nothing  in  this  case  to  overcome  the  presumpUoD^ 
that  the  court  had  jurisdiction  over  the  defendants  in  the  equity 
suit.  The  parol  evidence,  as  to  what  papers  were  on  file,  does 
not  reach  a  period  of  about  ten  years,  beginning  with  the  tima 
when  the  suit  was  commenced.  During  that  ten  years  plain* 
tiff  and  his  grantor  paid  all  the  taxes  on  the  land,  and  paid 
delinquent  taxes  existing  prior  to  1870.  The  land  was  in  tba 
actual  possession  of  the  plaintiff's  tenant  in  1877.  The  deed 
from  William  C.  Glenn,  who  was  the  father  of  William  A. 
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CHenn,  wtm  not  made  nntQ  about  ten  yean  after  the  date  of 
the  decree,  in  1881.  This  long  aoquieeoence  in  the  decree  is 
is  wholly  nnexplained.  Judgments  of  courts  of  general  juris- 
diction ought  not  to  be  overthrown  and  declared  void  in  col- 
lateral proceedings  on  such  a  state  of  ttuda  as  exists  in  this 


The  judgment  is,  therefore,  reversed,  and  the  cause  re- 
manded.   

JumEBDwaoK  ov  Couan  ov  QmirxEAL  Powsas  n  CkxsoLDnvsLT  Paa* 
SOUD  QoleM  tb*  judgment  roQ  thowB  upon  ite  Cmm  that  the  oonrt  did  not 
have  jviedietion:  See  Hakii  r.  KeU^,  34  €U.  801;  04  Am.  Dea  742,  and  note 
diewiwing  the  pointi  raised  in  the  principal  oeie,  inolnding  the  qneetioa 
of  attack  upon  jndgmenta  for  improper  aernce  of  procev  by  pablioation.  In 
BbdgtUr.  <9eA<j|fer,  04 Ma  822,  it  ia  held  that  reooid  redtiae  intbejadg. 
nent  aa  to  eenrioe  of  anmmona  are  not  condnaiYe  where  the  eenrioe  found  in 
the  judgment  roU  ia  fatally  defectiTe. 

PuBUO  OmoBBa  ark  Pribuiixd  to  hatb  Pkbiobmid  TmoB  Dvmsi 
Se^NaHomalBtmkT.  BerM,  7400.  608;  6  Am.  St.  B^.  476. 

Statb  Gqmpuit  Oovkt  n  0ns  ov  Uhumxtbd  and  general  jnriediotioo, 
and  iti  anthority  to  proceed  need  not  affirmatiTely  appear:  Chdfr€$  y.  6M- 
/Vqr,  17  Ind.  6;  70  Am.  Dea  448.  Where  oonrt  ia  one  of  general  jnriadio- 
tioot  it  ia  premmed  to  have  jnrisdiotion  until  the  contrary  appears.  Eyeiy 
piesnmptifln  is  made  in  faror  of  the  jurisdiotioii  of  such  court:  Bvicher  y. 
Bamk  t^  BrowmniOe,  2  Kan.  70;  88  Am.  Dea  446;  WUhen  y.  Paiiermm,  27 
Tax.  401;  86  Am.  Dea  648;  unleas  the  face  of  the  record  discloses  want  of 
ancdi  juriadieticn:  W<ukkigUm  He.  R,  IL  Co,  r,  Akxandria  de.  B,  B.  Co.,  10 
Oratt.  502;  100  Am.  Dea  710;  Atprnwall  ▼.  SMn,  22  Keb.  73;  8  Am.  Si 
Rep.  258;  and  examine  the  notea  to  these  esses. 

Asm  ov  Ofiicku  axx  Ldixallt  CoN8TRxm>,  snd  the  presumption  in 
fayor  of  the  regularity  of  their  acts  can  only  be  repelled  by  dear  proof  of 
thairnissplitj;  DtAmw.  Vcm,  10  La.  Ann.  210;  02  Am.  Dea  626^  and  note 
ifiOL 


Nave  v.  Smh'h. 

[»  MiMOimi,  fiM.J 

Pamk.  PAXiRiai  J«AH*M  TsfAHTB  ts  CoMifoif ,  fcDowcd  by  poawssion,  is 

anfBcfaat  to  seyer  the  possession,  bat  the  equitable  title  only  passes 

whioii  by  adyerae  posssssion  may  ripen  into  a  legal  tiUa 

Oo-«iAVT  or  PoasnuoN  uiroxR  Pabol  Pabtitiok  may  defend  such  pes- 

,  control  the  legsl  title,  and  oompel  its  transfer  to  him. 

Pabol  Pabtition  one  tenant  with  the  consent  of  his  co- 

)  disrsgaida  such  partition  and  ezecutes  a  mortgage  on  the  undi- 

ykUd  one  half  of  the  land,  thia  ia  a  reyooation  of  such  partition  as  be« 

tween  the  parties  to  the  mori^piga 

^■BBB  Oo-«DfAirr'a  ATrAcmHO  CBXDrroBs  Dibbioabd  Parol   Pabti- 

TMm  and  proseeate  their  snit^  and  buy  the  land  as  the  undiyided  one 

of  BMk  ae  tansnti  and  than  leeggniia  a  party  holding  under 
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iii«  oth«r  oo4«iuuitMtlM0NnMrol  tha  other  «*  snitvidad  ball  of  lilt 
land,  the  J  canaot  elect  to  afiLrm  the  parol  portittoft*  and  Ihna  dafoat  the 
title  of  the  party  recognised  by  them  aa  their  oo*tanant. 
As  BKTwnt  TmFim  lar  CovMOff,  Scanm  of  Lnmjnoiiv  doaa  aet  ran 
when  Iharo  is  no  ndveiao  puaiwaiaiL 

C.  T.  Garner^  fir.,  ttnd  J.  It.  HamiUonj  for  th«  appeDant 

Ramey  and  BrowUy  for  the  respondent. 

Black,  J.  The  defendant  appealed  from  a  judgmeoit  in  fa- 
vor  of  the  plaintiff  in  an  action  of  ejectment  for  the  undivided 
one  half  of  eighty-fire  acres  of  land  in  De  Kalb  County.  While 
this  case  is  in  many  respects  like  that  of  Nave  v.  Todd^  83 
Mo.  601»  still  there  is  some  difierenceio  the  evidence,  and  this 
case  IB  presented  on  a  somewhat  different  theory,  so  thai  it  will 
be  eonsidered  on  its  own  facts. 

Prior  to  1859,  Henry  C.  Kerr  and  John  C.  Brecken  ridge 
owned  two  farms  in  De  Kalb  County  as  tenants  in  common, 
and  they  were  also  the  joint  owners  of  certain  personal  prop- 
erty. The  defendant's  evidence  shows  thai  in  February  of 
that  year  Kerr  and  Breckenridge  divided  their  personal  prop- 
erty, and  also  made  a  parol  division  of  the  land.  The  land 
was  surveyed,  and  Kerr  took  440  acres,  being  the  improved 
portion  of  what  is  called  the  Canfield  farm,  and  upon  which 
he  then  and  previously  resided .  Breekenridge  took  the  residue 
of  the  Canfield  farm  and  what  is  called  the  Breckenridge 
home  farm,  and  upon  which  he  resided.  Kerr  resided  upon 
his  portion  untU  1861,  and  it  was  in  the  possession  of  his  ten- 
ant from  that  date  to  1865  or  1866,  while  he  was  in  the  army. 
Breckenridge,  by  himself  or  tenants,  occupied  bis  portion  until 
1868.  No  deeds  were  made  in  1859,  and  from  the  records  o( 
the  county  they  appeared  to  be  tenants  in  common,  each  own- 
ing the  undivided  half  of  the  two  fiEirms.  On  the  5th  of  March, 
1866,  they  executed  and  recorded  a  partition  deed  in  conform- 
ity to  the  previous  parol  division. 

Previous  to  this  last-named  date,  and  on  the  19th  of  Feb- 
roary,  1861,  various  creditors  of  Rpeckenridge  attached  his 
interest  in  both  farms.  On  the  2Sih  of  the  same  month,  Kerr 
made  a  mortgage  to  Nave,  the  present  plaintiff,  upon  the  un- 
divided one  half  of  the  Breckenridge  farm,  to  secure  his  note 
of  that  date  to  Nave  for  about  nineteen  hundred  doUaxs,  due 
in  sixty  days.  This  mortgage  was  made  with  the  knowledge 
and  at  the  request  of  Breckenridge.  This  note  was  given  id 
lieu  of  one  held  by  Nave  against  Breckenridge  then  past  due. 
There  is  evidence  to  the  e£Eect  that  Kerr  was  also  bonnd  on 


Digitized  by 


Google 


April,  1888.]  Navx  v.  Smith.  81 

the  old  note.  The  attaching  crediton  proeeoated  their  suits 
to  judgments,  and  the  interest  of  Breckenridge  in  hoth  farms 
was  sold  thereunder,  and  purchased  by  Saunders,  who  took 
the  title  in  trust  for  the  attaching  creditors,  the  sherifif's  deed 
to  him  being  dated  in  1868,  the  date  of  the  sale.  Nave  fore- 
closed bis  mortgage  on  the  undivided  half  of  the  Breckenridge 
farm,  and  became  the  purchaser  of  that  interest  at  a  sale 
under  his  judgment  in  1865,  and  this  is  his  title. 

There  was  a  subsequent  suit  between  the  attaching  credi- 
tors and  Saunders,  which  resulted  in  a  decree  for  the  sale  of 
all  the  property  purchased  by  Saunders;  and  at  a  sale  under 
that  decree,  the  defendant  in  this  suit  purchased  the  property 
in  question  and  other  property,  and  received  a  sheriff's  deed, 
dated  the  7th  of  October,  1876.  The  evidence  shows  that 
Saunders  had  possession  of  all  of  the  property  from  1868  to 
1876,  that  he  acted  as  the  agent  for  the  creditors  of  Brecken- 
ridge, and  also  for  Nave.  Nave,  through  Saunders,  paid  his 
share  of  the  taxes  on  the  Breckenridge  farm  for  several  years. 
The  land  was  sold  for  delinquent  taxes  for  186^1,  1863,  and 
1864,  and  by  Saunders  purchased  in  the  names  of  Nave  and 
King,  the  latter  being  one  of  the  attaching  creditors.  The 
other  facts  deemed  material  will  be  noticed  hereafter. 

Defendant's  position  is,  that  by  reason  of  a  parol  partition 
between  Kerr  and  Breckenridge,  in  1869,  the  latter  acquired 
the  legal,  as  well  as  the  equitable,  title  to  the  land  in  suit, 
and  that  this  title  passed  to  him.  It  is  certainly  the  law  of 
this  state  that  a  parol  partition  between  tenants  in  common, 
followed  by  possession,  will  be  sufficient  to  sever  the  posses- 
lion:  Bompart  v.  Roderman,  24  Mo.  398.  But  in  the  subse- 
quent case  of  Eazen  v.  Bameiiy  60  Id.  606,  it  was  held  that 
while  a  parol  partition  followed  by  possession  was  good  as 
between  the  parties,  yet  the  equitable  title  only  passed,  which 
by  adverse  possession  may  ripen  into  a  legal  title.  It  was 
also  held  that  a  party  to  such  parol  partition  has  the  right  to 
have  the  same  confirmed  by  a  decree,  vesting  in  him  the  legal 
title.  There  is  a  diversity  of  opinion  in  the  books  upon  the 
subject  as  to  whether  the  legal  or  simply  the  equitable  title 
passes  in  such  cases.  It  is  certainly  the  policy  of  our  statute 
that  titles  to  real  estate  be  made  matter  of  record.  Under 
the  doctrine  of  the  case  last  cited,  the  party  taking  possession 
of  the  part  allotted  to  him  will  be  able  to  defend  his  posses- 
sion, control  the  legal  title,  and  compel  its  transfer  to  him. 
We  shall  not  depart  from  the  rule  of  that  case  as  applied  to 
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like  cases.  The  rights  of  Kerr  and  Breckenridge  aribing  from 
the  parol  partition  must  be  treated  as  equitable,  not  legal. 

The  evidence  produced  by  the  defendant  shows  a  parol  par- 
tition between  Kerr  and  Breckenridge  in  1859,  followed  by 
possession,  or  rather  each  continued  in  the  possession  of  the 
part  allotted  to  him.  But  it  also  appears  that  on  the  15th  of 
February,  1861,  Breckenridge  conveyed  the  undivided  half  of 
the  Breckenridge  farm  to  Andy  and  Adam  A.  Breckenridge. 
We  infer  this  deed  was  made  as  a  security  for  certain  debts, 
but  it  recites  that  Kerr  is  the  owner  of  the  other  undivided 
half,  thus,  showing  that,  at  that  time,  he  disregarded  the  parol 
partition.  On  the  25th  of  the  same  month,  Kerr  made  the 
mortgage  to  Nave  on  the  undivided  one  half  of  the  same  land, 
and  this  mortgage  was  made  at  the  request  of  Breckenridge. 
As  between  Nave  on  the  one  hand,  and  Kerr  and  Brecken- 
ridge on  the  other,  the  latter  could  not  successfully  set  up  a 
parol  partition,  for  if  there  had  been  one,  the  execution  of  the 
mortgage  by  Kerr,  with  the  consent  of  Breckenridge,  would 
operate  as  a  revocation  of  it.  Under  such  circumstances, 
Breckenridge  could  not,  as  against  Nave,  claim  with  success 
the  whole  of  the  Breckenridge  farm.  The  recital  in  the  deed 
to  Andy,  and  the  mortgage  to  Nave,  are  inconsistent  with  full 
ownership  of  the  Breckenridge  farm  by  Breckenridge. 

But  it  is  urged  that  whatever  interest  Breckenridge  had, 
whether  legal  or  equitable,  became  subject  to  the  attachments, 
and  as  they  were  levied  on  the  19th  of  February,  1861,  the 
rights  of  the  attaching  creditors  could  not  be  affected  by  the 
Nave  mortgage,  made  on  the  25th  of  the  same  month.  In  other 
words,  the  subsequent  acts  of  Kerr  and  Breckenridge  and  Nave 
could  not  prejudice  the  rights  of  the  attaching  creditors.  All 
this  would  be  true  but  for  the  course  pursued  by  the  attaching 
creditors.  They,  too,  disregarded  the  alleged  parol  partition^ 
for  they  prosecuted  their  suits  from  1861  to  1868  against  the 
interest  of  Breckenridge  in  both  farms,  and  purchased  that 
interest  in  the  name  of  Saunders,  and  the  suit  between  thenk 
and  Saunders  proceeds  upon  the  theory  that  they  had  ac- 
quired an  interest  in  both  farms.  Not  only  this,  but  Saun* 
ders  treated  Nave  as  the  owner  of  the  undivided  half  of  the 
Breckenridge  farm  by  calling  upon  him  for  one  half  of  the 
taxes,  which  Nave  paid,  believing  he  had  acquired  the  one- 
half  interest.  Kerr  says  he  told  Nave  about  Uie  parol  parti- 
tion when  the  mortgage  was  made,  but  Nave  says  he  had  no 
knowledge  that  a  partition  had  b%en  made,  and  we  conclude 
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proof  of  notice  to  bim  of  such  a  partition  is  not  mado  out. 
We  do  not  Bay  that  the  want  of  notice  of  itself  on  the  part  of 
Naye  wonld  defeat  the  attachments  on  the  equitable  interest 
of  Breckenridge.  Whatever  there  was  of  this  parol  partition 
was  known  to  some  of  the  attaching  creditors.  Their  contin- 
ued claim  to  an  interest  in  the  Kerr  farm  was  a  denial  of  a 
parol  imrtition. 

It  18  plain  to  be  seen  that  Eerr  and  Breckenridge,  in  mak- 
ing the  mortgage  to  Nave,  acted  upon  the  title  as  it  appeared 
of  record;  that  Nave  has  always  claimed  title  according  to 
the  recorded  deeds,  and  that  the  attaching  creditors,  through 
a  series  of  years  from  1861  to  1876,  have  disclaimed  any  bind- 
ing parol  partition  by  claiming  the  undivided  one  half  of  both 
fSsu-ms.  It  is  now  too  late  for  them,  or  those  claiming  under 
them,  to  turn  around  and  say  they  got  no  interest  in  the  Kerr 
farm,  but  got  the  whole  of  the  Breckenridge  farm.  They  can- 
not, at  this  late  day,  make  their  election  to  affirm  the  parol 
partition,  and  thereby  defeat  the  plaintiff's  mortgage.  We 
are  constrained  to  say  there  is  no  equity  in  the  defense. 

As  to  the  statute  of  limitations,  it  is  sufficient  to  say  there 
is  no  evidence  in  the  case  upon  which  to  base  such  a  defense. 
Saunders  was  in  possession  from  1868  to  1876,  and  he  recog- 
nized and  treated  Nave  as  a  co-tenant,  so  that  there  was  no 
adverse  possession  then.  This  suit  was  commenced  in  1879. 
The  judgment  in  this  case  was  entered  up  for  the  whole  of  the 
described  land,  whereas  it  should  have  been  for  the  undivided 
one  half  only.  The  plaintiff  offers  to  remit  one  half  of  the 
damages  recovered  and  the  undivided  one  half  of  the  land. 

The  remiuitur  will  be  allowed,  and  the  judgment  for  the  un- 
divided half  of  the  land  and  one  half  of  the  damages  recovered 
aflSrmed,  but  the  costs  of  this  appeal  must  be  taxed  to  the 
plaintiff.  

Tawol  PABnnojffy  Followed  bt  EzcLimmt  Posansioii  and  aoto  of 
•vmanliip  hj  the  oo-tenantB,  is  binding  on  them  and  their  hein:  Wood  t. 
Fbel,  M  N.  Y.  499;  93  Am.  Deo.  S2S,  and  note;  TomUn  y.  HUyani,  43  VH 
SOD;  92  Am.  Deo.  118,  and  extended  note  on  the  sabject  of  parol  partition. 

Pamm.  PAaTmoH,  Followxo  bt  Advxbsb  Posansioii  for  twenty  yean^ 
•OBT^ya  the  legal  title:  BaiUm  ▼.  HaU,  47  N.  H.  347;  93  Am.  Deo.  438. 

Afteb  Pabol  Pamtitiob,  Tkhakt  ih  PossnaioN  may  oompel  the  oonyey* 
anee  of  the  legal  tiUe:  rom^y.  HUyard,  43  HI.  300;  92  Am.  Deo.  118,  note 
121. 

Statutb  of  LuDTATioiia  Don  HOT  Rmff  as  between  oo-tananti^  iralwi 
there  hae  been  an  actaal  onster  and  adyene  poweanop  by  one  ol  theint  HaU 
iey  T.  £rinpf0y,  89  Vt.  526;  94  Am.  Deo.  360t  note  358. 
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Dewby  v.  St.  Albans  Trust  Company. 

[60  YBBMomr,  L] 
A]>jui>iainoN  zn  Sams  Oasb  icat  bb  Awailmp  ov  bt  8kriii«i 
It  UP  nr  Anbwsr,  withoat  putting  tha  record  tliereof  in  evidenoa,  wh«r» 
the  petition  expresaly  makes  all  prior  proceedings  in  the  case  a  part  of 
itself,  bat  omits  to  set  them  oat,  to  avoid  prolixity. 

I>ICBU  IS  BiKDiNo  uroK  Whol«  Class  ov  Suitobs,  where  the  ri^ts  of 
the  whole  class  were,  at  the  hearing,  fairly  represented  and  foUy  and 
honestly  maintained  and  tried. 

•  KrcBfiioN  TO  Bulb  Rbquibihq  All  Pabtibs  to  bb  bbporb  Ooubt. — 
Gases  in  which  the  parties  in  interest  are  so  nnmeroos  as  to  make  it  im- 
practicable or  greatly  inconvenient  and  expensive  to  bring  them  all  be> 
fore  the  court  form  an  exception  to  the  rale  that  all  persons  having  an 
interest  in  the  subject-matter  of  the  litigation  should  be  before  tha 
>eourt.  And  this  exception  applies  to  defendants  as  well  as  to  plaintiffa. 
In  a  suit  against  a  large  number  of  persons^  it  is  sufficient  that  such  a 
number  be  made  defendants  as  will  fairly  represent  the  interests  of  all 
standing  in  like  character  and  responsibility. 

DOOTBIMB  07  ESIOPPBL  BT  JuiMHBin*  DOBS    NOT  APFLT  TO    OaSB   THAT  ii 

Ambulatobt  in  its  nature,  and  has  ceased  to  be  the  same  by  progressioai 
Where,  therefore,  on  the  petition  of  the  receiver  of  an  insolvent  corpo- 
ration whose  charter  provided  that  a  preference  should  be  given  to  the 
debts  of  minors,  insane  persons,  and  married  women,  in  case  of  its  dis- 
solution by  act  of  law  or  otherwise,  it  has  been  decreed  that  all  the 
assets  of  the  corporation  shall  be  equally  distributed  among  all  the  credi- 
tors, on  the  ground  that  no  dissolution  of  the  corporation  was  ahown^ 
such  decree  will  not  preclude  all  future  inquiry  into  the  matter;  but  in 
detannining  whether  a  dissolution  is  now  shown,  the  inquiry  must  ba 
confined  to  what  has  transpired  in  the  time  between  the  two  proceed- 
ings. Belief  cannot  be  granted  on  what  existed  before  the  first  decrea; 
and  it  is  not  sufficient  to  show  a  present  state  of  things  adequate  to 
relief. 

3ljBB    IVBOLVBBOT    IS    BBVBB    SuffiUUDffT    BVLDBBVB    4V    8u 

OOBTOBATB  BlOBTB. 
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Petitioh  in  chancery  to  obtain  an  order  of  preference. 
The  caase  was  heard  on  the  pleadings  and  the  report  of  a 
special  master,  who  found  that  the  present  financial  condition 
of  the  trust  company  is  that  of  hopeless  insolvency;  that  its 
embarrassment  is  not  temporary,  but  permanent;  that  none  of 
the  stockholders  or  officers  intend  to  repair  the  impairment 
of  the  capital  stock  or  to  resume  the  business  of  the  company; 
that  the  company  has  not  attempted  to  perform  any  of  the 
functions  of  a  corporation  since  the  appointment  of  a  receiver; 
that  the  company  has  become  inert,  and  has  at  present  a 
mere  nominal  existence,  and  is,  from  lack  of  funds,  incapable 
of  performing  its  functions;  and  that  during  the  last  two 
years  the  value  of  its  assets  has  steadily  depreciated.  The 
decree  was  that  the  petition  be  dismissed.  Other  facts  are 
stated  in  the  opinion. 

FarringUm  and  Postj  and  A.  O.  Saffcrd^  for  the  petitioners. 

Hard  and  Cushmanj  and  Stephen  E.  Boyce^  for  the  defend- 
ants. 

Bowxix,  J.  Although  the  history  of  this  case  prior  to  the 
bringing  of  this  petition  fully  appears  in  the  report  of  it  in  5ft 
Vt.  476,  yet  it  will  be  matter  of  convenience  to  restate  it  here 
as  far  as  necessary  to  bring  out  the  point  now  decided. 

On  August  17,  1883,  the  inspector  of  finance  proceeded  in 
chancery  against  the  defendant  company  as  an  insolvent  cor- 
poration, and  obtained  an  injunction,  restraining  it  from  trans- 
acting any  further  business  as  a  trust  company,  and  from  all 
custody  of  or  interference  with  its  books  and  property,  except 
to  keep  and  preserve  the  same  until  further  order.  He  at  the 
same  time  obtained  the  appointment  of  a  receiver,  who  was 
ordered  to  take  possession  of  the  property  of  the  company  at 
once,  and  to  administer  it  according  to  law,  subject  to  the 
farther  order  and  direction  of  the  court. 

The  charter  of  the  company  provides  that  in  case  of  its 
'^dissolution  ....  by  act  of  law  or  otherwise,"  the  debts  due 
from  it,  "incurred  by  deposits  in  favor  of  minors,  insane  per- 
sons, or  married  women, — such  deposits  having  been  made  for 
married  women  in  their  own  right, —  shall  have  a  preference 
and  be  satisfied  before  any  other  debts  due  from  said  corpora- 
tion are  paid." 

The  receiver  took  jxwsession  of  the  property  and  began  to 
administer  it,  and  on  November  10, 1883,  for  the  purpose  of 
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obtaining  the  direction  of  the  court  in  respect  of  snch  admims- 
tration,  he  preferred  his  petition  in  the  case,  setting  forth,  that 
on  October  4,  1883,  the  court  ordered  that  all  creditors  of  the 
company  should  present  and  prove  their  claims  by  December  1, 
1883;  that  pursuant  to  said  order  a  large  number  of  creditors 
had  proved  their  claims,  and  that  he  had  reason  to  believe  that 
the  rest  of  them  would  prove  theirs  within  the  time  limited; 
and  further  setting  forth  the  provisions  of  the  charter  above 
recited,  and  that  a  considerable  number  of  persons  had  proved 
claims  for  debts  due  for  deposits  in  favor  of  minors,  insane 
persons,  and  married  women  in  their  own  right,  and  insisted 
that  said  claims  should  be  preferred  and  be  satisfied  before 
any  other  debts  due  from  the  company  were  paid;  that  he  had 
realized  a  considerable  amount  of  money  from  the  assets  of 
the  company,  and  expected  to  realize  more  therefrom  from 
time  to  time,  and  that  it  was  for  the  interest  of  the  creditorB 
of  the  company  that  the  funds  realized  and  to  be  realized 
should  be  paid  and  distributed  to  and  among  them  according 
to  their  legal  rights  as  soon  as  might  be;  that  the  creditors 
who  claimed  no  preference  insisted  upon  an  equal  and  a  rat- 
able payment  and  distribution  of  the  funds  to  and  among  aU 
the  creditors;  and  praying  for  an  order,  directing  him  in  the 
premises,  and  prescribing  in  what  order,  proportion,  and  man- 
ner payment  and  distribution  should  be  made  with  reference 
to  the  demands  for  which  preference  was  claimed,  and  witb 
reference  to  the  other  debts  of  the  company. 

Notice  of  hearing  on  this  petition  on  December  4, 1888,  was 
given  to  all  persons  interested,  by  publication  of  the  petition 
and  an  order  of  notice,  three  weeks  successively  in  the  St.  Al- 
bans Messenger  and  Advertiser,  and  by  acceptance  of  service 
by  the  chairman  of  the  depositors'  committee;  and  at  the 
hearing,  the  receiver  and  counsel  appeared  and  represented 
the  general  creditors,  and  counsel  appeared  and  represented 
parties  who  claimed  a  preference,  and  a  full  hearing  was  had; 
whereupon  it  was  ordered  and  decreed  that  all  the  depositors 
who  had  proved  or  should  prove  their  claims  as  such  stood 
and  should  stand  ^'on  terms  of  perfect  equality  of  right  to 
share  iu  the  division  and  distribution  of  the  funds  or  assets  of 
said  company,  and  that  no  depositor  or  class  of  depositors  is 
entitled  to  any  preference  over  others,"  and  the  receiver  was 
ordered  to  pay  out  and  distribute  the  funds  and  assets  accord- 
ingly. From  this  decree  some  of  those  claiming  a  preference 
appealed  to  this  court,  when  the  decree  was  affirmed  and  the 
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cause  remandecL  SubfiequenUyy  and  in  December,  1884,  Mr. 
Kent  and  his  wife — who  was  a  depositor  in  the  company  in 
her  own  right  and  had  proved  her  claim  pursuant  to  order — 
preferred  this  petition  in  the  case  on  behalf  of  themselves  and 
all  others  in  like  interest  who  might  choose  to  come  in  and 
share  the  expense,  for  the  purpose  of  obtaining  a  preference 
under  the  charter;  and  divers  other  persons  of  like  interest 
have  come  in,  some  of  whom  appealed  from  the  former  decree, 
and  so  were  unquestionably  parties  to  that  adjudication. 

The  ground  for  claiming  a  preference  before  was  and  now 
ia,  not  that  the  corporation  has  been  dissolved  by  a  judicial 
forfeiture  of  its  charter,  but  that  its  state  of  suspended  anima- 
tion is  death  within  the  meaning  of  the  charter,  sufficient  for 
the  right  of  preference  to  attach. 

The  present  petition  is  defended  on  two  grounds,  namely, 
that  the  former  decree  is  conclusive,  and  that  there  is  no  dis- 
solution within  the  meaning  of  the  charter  shown. 

As  to  the  first  ground  of  defense:  It  is  claimed  that  the  for- 
mer adjudication  cannot  be  availed  of  here,  though  set  up  in 
the  answer,  because  the  record  of  it  has  not  been  put  in  evi- 
dence. But  this  was  not  necessary.  That  decree  was  made 
in  this  present  case,  the  whole  record  of  which  was  before  the 
court  of  chancery,  and  this  appeal  has  brought  it  all  before 
this  court:  Rev.  Laws,  sec.  773;  and  the  court  can  properly 
look  into  it,  to  see  what  has  been  done  in  the  case,  without 
requiring  proof  in  the  ordinary  way:  Armstrong  v.  Colbyj  47 
Vt  859.  And  besides,  the  petition  expressly  makes  all  prior 
proceedings  in  the  cause  a  part  of  itself  but  omits  to  set  tiiem 
out,  to  avoid  prolixity. 

It  appears  that  some  of  the  parties  that  have  here  intervened 
were  teal  parties  to  the  proceedings  that  resulted  in  the  for- 
mer decree,  and  so  are  bound  by  it  to  some  extent,  certainly; 
but  it  is  said  that  these  petitioners  and  the  rest  that  have  in- 
tervened are  not  bound  by  it  at  all,  as  none  of  them  were  real 
parties  to  it,  and  that  it  does  not  appear  that  they  had  notice 
of  the  pendency  of  the  proceedings  so  they  could  appear,  had 
they  desired  to. 

The  depositors  bear  to  the  company  the  relation  of  creditors 
rather  than  of  ee$tui8  que  trust:  Pope  v.  Savings  Bank^  56  Vt 
284;  48  Am.  Rep.  781.  And  although  under  our  statute  the 
leceiver  probably  stands  as  a  representative  of  all  the  credi- 
tors,—High  on  Receivers,  sec.  314;  Talmage  v.  Pell,  7  N.  Y. 
S28,  347, — yet,  as  here  are  conflicting  interest  between  differ- 
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ent  classes  of  creditors,  and  as  a  right  of  appeal  is  given  to  all 
persons  in  interest  as  in  other  cases, — Rev.  Laws,  sec.  8556,^  - 
there  might  be  some  incongruity  in  saying  that  the  receiver 
was  in  court  for  all  in  a  way  to  bind  all;  and  more  especially 
so  as  the  decretal  order  shows  that  the  receiver  and  Messrs. 
Noble  and  Smith  appeared  and  represented  the  general  credi- 
tors, and  that  Mr.  Bdson  and  Mr.  Tenney  appeared  and  rep- 
resented parties  claiming  to  be  preferred  creditors,  from  which 
it  would  seem  that  the  receiver  in  point  of  fact  represented 
the  general  creditors  rather  than  those  claiming  a  preference. 

But  the  depositors  are  very  numerous,  there  being  more 
than  two  thousand  four  hundred  of  them,  and  more  than 
eleven  hundred  claim  a  preference.  Many  of  them  are  un- 
doubtedly dead,  some  having  and  some  not  having  personal 
representatives,  and  many  may  have  removed  from  the  state 
or  originally  lived  out  of  it,  so  that  it  would  have  been  entirely 
impracticable  if  not  impossible  to  give  personal  notice  to  all, 
and  the  notice  that  was  given  was  the  only  one  that  could 
well  have  been  given.  Under  this  notice  there  was  an  appear- 
ance before  the  chancellor  on  behalf  of  divers  persons  stand- 
ing in  the  same  interest  as  these  petitioners  and  those  who 
have  intervened,  and  a  full  hearing  was  had,  and  an  appeal 
was  taken  on  behalf  of  eight  married  women  and  four  minors, 
some  of  whom,  as  we  have  seen,  intervene  here,  and  the  case 
was  argued  for  them  in  this  court  by  the  same  counsel  who 
now  argue  it  for  the  petitioners;  and  it  can  justly  be  said 
that  the  rights  of  the  whole  class  claiming  a  preference  were 
then  fairly  represented,  and  fully  and  honestly  maintained  and 
tried;  therefore,  on  well-recognized  principles,  that  decree 
ought  to  be  held  binding  upon  the  whole  class. 

Although  the  general  rule  in  equity  is,  that  all  persons  hav- 
ing an  interest  in  the  subject-matter  in  litigation  should  be 
before  the  court,  to  the  end  that  complete  justice  may  be  done 
and  future  litigation  prevented,  yet  there  is  of  necessity  an 
exception  to  this  rule  when  a  failure  of  justice  would  ensue 
from  its  enforcement.  Tt  is  said  that  the  want  of  parties  does 
not  affect  the  jurisdiction,  but  addresses  itself  to  the  policy  of 
the  court;  that  the  rule  was  made  by  the  court  for  the  pro- 
motion of  justice,  and  may  be  modified  by  it  for  the  same 
purpose,  and  is  always  more  or  less  a  matter  of  discreticm 
depending  on  convenience:  Stimson  v.  Lewis^  86  Vt.  91.  Cases 
in  which  the  parties  in  interest  are  so  numerous  as  to  make  it 
impracticable  or  greatly  inconvenient  and  expensive  to  bring 


Digitized  by 


Google 


Oei  1887.]     Dbwst  «.  St.  Albaito  Tbubt  Co.  89 

them  all  before  the  court,  form  an  exoeption  to  the  rale.  And 
this  exception  applies  to  defendants  as  well  as  to  plaintiffs. 
Take  the  case  of  a  voluntary  association  of  many  persons. 
It  is  sufficient  in  a  suit  against  them  that  such  a  number  be 
made  defendants  as  will  fairly  represent  the  interests  of  all 
standing  in  like  character  and  responsibility:  Story's  Eq.  PI., 
sec.  116. 

In  City  of  London  v.  Richmond^  2  Vern.  420,  which  was 
a  bill  against  the  assignee  of  a  lease  for  the  payment  of  rent 
and  the  performance  of  covenants,  it  was  held  that  by  divid- 
ing his  interest  into  a  great  many  shares  the  assignee  had  made 
it  impracticable  to  have  all  the  sharers  before  the  court. 

In  Chancey  v.  May,  Prec.  Ch.,  Pinch's  ed.,  692,  one  reason 
given  for  overruling  the  demurrer  for  want  of  parties  was, 
^  that  it  would  be  impracticable  to  make  all  the  proprietors 
parties,  and  there  would  be  constant  abatements  by  death  and 
otherwise,  and  no  coming  at  justice,  if  all  were  to  be  made 
parties.'' 

Id  Lloyd  v.  LoarinQj  6  Ves.  779,  Lord  Bldon  said  he  had 
seen  in  the  manuscript  notes  ^  strong  passages  as  falling  from 
Lord  Hardwicke,  that  when  a  great  many  individuals  are  inter- 
ested, there  are  more  cases  than  those, -^  which  are  familiar, — 
of  creditors  and  legatees  in  which  the  court  will  let  a  few 
represent  the  whole."  He  said  that  there  was  a  very  familiar 
case  in  which  the  court  allowed  a  very  few  to  represent  the 
whole  world. 

In  Adair  v.  New  River  Co.y  11  Yes.  429,  he  shows  how  one, 
having  a  general  right  at  law  to  demand  service  to  his  mill 
from  the  inhabitants  of  a  large  district,  sues  in  equity:  "His 
demand  is  upon  every  individual  not  to  grind  com  for  their 
own  subsistence  except  at  his  mill.  To  bring  actions  against 
every  person  for  subtracting  that  service  is  regarded  as  per- 
fectly impracticable.  Therefore  a  bill  is  filed  to  establish  the 
right,  and  it  is  not  necessary  to  bring  in  all  the  individuals; 
not  because  it  is  inexpedient,  but  because  it  is  impracticable. 
The  court  therefore  requires  so  many  that  it  can  be  justly 
said  they  will  fairly  and  honestly  try  the  legal  right  between 
themselves,  all  other  inhabitants,  and  the  plaintiff;  and  when 
the  legal  right  is  thus  established,  the  remedy  in  equity  is 
very  simple, — merely  a  bill,  stating  that  the  right  has  been 
eelahlislied  in  mich  a  proceeding,  and  upon  that  ground  a 
eourt  of  equity  will  give  the  plaintiff  relief  against  the  defend- 
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ants  in  the  second  snit^  represented  only  by  those  in  the  first 
suit":  See  also  Meux  v.  Maliby^  2  Swanst  277. 

So  the  creditors  of  an  insolrent  debtor  who  execaie  the  as- 
signment, being  numerous,  and  some  of  them  out  of  the  com- 
monwealth, need  not  be  made  parties  to  a  bill  that  concerns 
the  assets:  Stevenson  v.  Austin^  8  Met.  474. 

In  a  suit  by  the  receiver  of  a  trust  and  banking  company  to 
foreclose  a  mortgage,  the  court  said  it  would  be  oppressive  to 
require  all  the  creditors  and  stockholders  to  be  made  parties: 
Mann  v.  Brueej  5  N.  J.  Eq.  418. 

The  general  rule  in  equity  is,  that  a  nominal  trustee  cannot 
bring  a  suit  in  his  own  name  alone,  but  must  join  the  benefici- 
aries; still,  it  is  said  that  the  court  will,  in  its  discretion, 
dispense  with  the  rule  in  cases  of  great  inconvenience  or  of 
unnecessary  expense:  WtUink  v.  Canal  and  Banking  Co^  4 
N.  J.  Eq.  377. 

Thus  in  Van  VechUn  v;  Terry,  2  Johns.  Ch.  197,  which  was 
a  bill  for  the  sale  of  premises  mortgaged  to  the  plaintiff  by  the 
defendants,  who  were  trustees  for  260  copartners,  the  court 
said  it  would  be  intolerably  oppressive  and  burdensome  to 
compel  the  plaintiff  to  bring  in  all  the  beneficiaries,  and  the 
delay  and  expense  incident  to  such  a  requirement  a  reflection 
upon  the  justice  of  the  court. 

Stimeon  v.  Lewie^  86  Vt  91,  was  a  bill  to  dissolve  a  partner- 
ship consisting  of  a  great  many  members,  and  to  close  up  its 
affairs  and  compel  contribution;  and  it  was  held  that  all  need 
not  be  made  parties,  though  it  was  not  said  that  absentees 
would  be  bound. 

Here  we  have  a  current  authority  adopting,  more  or  less,  a 
general  principle  of  exception  by  which  the  rule  in  equity,  that 
all  persons  interested  in  the  subject-matter  of  the  litigation 
must  be  made  parties,  yields  when  justice  requires  it^  in  the 
instance  of  either  plidntiffs  or  defendants.  A  rigid  enforce- 
ment of  the  rule  would  lead  to  perpetual  embarrassment,  and 
in  many  cases  to  an  absolute  denial  of  justice;  and  we  think 
this  case,  in  respect  of  the  binding  quality  of  this  decree,  comes 
necessarily  within  the  exception. 

But  to  what  extent  is  the  decree  binding?  Certainly  not  to 
the  extent  of  precluding  all  future  inquiry  into  this  matter, 
based  upon  things  that  have  transpired  since  the  institution  of 
the  former  proceedings;  for  the  doctrine  of  estoppel  by  judg- 
ment has  no  application  to  a  case  that  is  ambulatory  in  its 
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nature,  and  has  ceased  to  be  the  same  by  progression:  People 
y.  Mercein,  3  HUl,  399;  38  Am.  Dec.  644. 

Tbns,  a  judgment  for  the  defendant  in  an  action  of  trespass 
fnare  ciaueum  is  not  condusiTe  upon  the  right  of  possession 
at  a  subsequent  time,  because  intervening  eyents  may  haye  re- 
stored the  plaintiff  to  possession,  or  terminated  the  possession 
or  the  light  that  the  defendnnt  had  at  the  former  trial:  Thayer 
y.  CareWj  13  Allen,  82.  And  interyening  eyents  affecting  th^ 
issue  may  be  shown  to  prevent  a  former  judgment  from  being 
eonclusiye  even  when  the  title  has  been  tried  in  a  writ  of 
entry:  Perkine  y.  Parker,  10  Id.  22. 

The  case  turned  before  on  the  ground  that  no  dissolution 
was  shown;  and  the  only  proper  inquiry  on  this  point  now  is, 
whether  one  is  now  shown,  produced  by  that  which  did  not 
then  exist,  but  has  since  transpired;  and  here  we  must  be  con- 
fined to  the  time  between  the  institution  of  the  two  proceed- 
ings, which  is  a  little  more  than  a  year. 

This  petition  allies  that  before  and  at  the  time  of  the 
i^q^intment  of  the  receiver,  the  company  was  not  merely 
temporarily  embarrassed  and  unable  to  meet  its  liabilities  as 
they  matured,  but  was  hopelessly  insolvent  in  fact;  that  since 
the  appointment  of  the  receiver  no  meetings  of  the  stockholders 
nor  of  the  directors  have  been  held;  that  the  directors  have 
neglected  to  repair  the  capital  stodc  by  assessment,  as  re- 
quired by  the  charter;  that  the  president  has  absconded  and 
is  insolvent;  that  neither  the  officers  nor  the  stockholders 
expect  ever  to  resume  the  business  of  the  company;  that  the 
fonds  and  assets  of  the  company  are  all  gone,  and  its  insol- 
vency so  hopeless  that  the  depositors  must  suffer  loss  by  reason 
thereof,  and  that  legal  remedies  against  it  are  unavailing; 
that  it  has  become  and  is  a  mere  nominal,  inert  body,  incapable 
from  its  insolvency  and  lack  of  funds  of  hereafter  carrying  its 
franchise  into  effect;  that  on  the  appointment  of  the  receiver 
it  ceased  to  own  any  real  or  personal  estate,  and  has  acquired 
none  since,  and  does  not  expect  to  acquire  any;  that  since  his 
appointment  it  has  done  no  one  act  manifesting  an  intention 
to  resume  the  exercise  of  any  of  its  corporate  functions;  and 
that  the  design  and  being  of  the  corporation  has  been  fully 
and  finally  determined. 

It  will  be  noticed  that  some  of  these  things  are  alleged  to 
have  existed  before  and  at  the  time  of  the  appointment  of  the 
receiver;  some,  from  that  time;  and  some,  to  now  exist,  with- 
out saying  when  they  transpired,'xnuch  less  that  they  trans- 
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pired  since  the  inBtitution  of  the  fonner  proceedings,  unless  a» 
matter  of  infererence,  and  hj  way  of  continuation  from  an 
earlier  period. 

Nor  does  essential  time  appear  from  the  report.  Most  of 
the  things  alleged  are  found  to  exist  at  the  present  time;  but 
it  does  not  appear  when  they  transpired,  except  as  to  the 
depreciation  of  assets  from  former  estimates,  which  is  found 
to  have  been  gradual  and  large  during  the  last  two  years.  But 
for  aught  that  appears,  these  things  may  all  have  antedated 
the  former  proceedings  to  some  extent,  though  probably  in- 
tensified since  by  the  mutations  of  time. 

It  is  claimed  that  this  changed  condition  in  the  value  of  as- 
sets is  of  itself  alone  sufficient  to  entitle  the  petitioners  to  bo 
heard  here  on  the  merits.  But  mere  insolvency,  however  hope- 
less, has  never  been  held  sufficient  evidence  of  a  surrender  of 
corporate  rights, — and  this  is  the  theory  on  which  the  cades 
go;  and  besides,  it  does  not  appear  that  the  company  was 
not  before  insolvent  in  fact.  That  the  assets  have  since  depre- 
ciated from  former  estimates  does  not  show  it  In  the  former 
proceedings  the  real  financial  condition  of  the  company  did 
not  appear;  but,  as  we  have  seen,  this  petition  alleges  that  it 
was  hopelessly  insolvent  before  then,  and  this  is  probably  true. 
It  is  not  sufficient  to  show  a  present  state  of  things  adequate 
to  relief,  allowing  that  such  a  state  is  shown,  which  we  do  not 
undertake  to  say,  without  avoiding  the  force  of  the  former  de- 
cree by  showing  that  those  things  have  since  transpired; 
otherwise  we  might  override  that  decree,  and  grant  relief  for 
that  which  existed  before  but  was  not  made  to  appear,  which 
would  be  in  effect  a  rehearing. 

This  makes  it  unnecessary  to  consider  the  other  question 
involved,  as  to  which  we  express  no  opinion. 

Decree  affirmed  and  case  remanded. 

BsTorTSL  BT  JxTPamEirr,  Gknxrallt:  See  the  extended  note  to  Lear. 
£ea»96Am.  Dec775etMq.  Doetrineofeetc^pell^jiidgiiMitliMiioapplioa^ 
tion  to  judgment  that  im  ambnlatocy  in  its  natoie^  and  which  has  oeaaed  to  be 
the  same  by  progresaion:  People  v.  Mereein,  3  Hill,  399;  38  Am.  Dec  644.  Be- 
fore a  judgment  in  one  action  can  operate  as  a  bar  to  another,  it  must  appear 
from  the  reoord  or  from  extrinaio  evidence  that  the  preeiae  question  involTed 
in  the  second  action  was  raised  aad  determined  in  the  first:  Bdi  v.  JtferrjfSsU^ 
109  N.  Y.  202;  4  Am.  St  Rep.  436. 

Corporation  is  hot  NxonaARiLT  DiasoLYXD  bt  iMOLYBtOT:  See  Oer* 
nuMiown  R'y  v.  Fitler,  60  Pa.  St.  124;  100  Am.  Dec  646,  and  note. 

Whsrb  tbb  Parties  arb  Vert  Nuverous,  all  of  them  need  notbeuadt 
parlMs  to  an  action  affecting  their  interest:  Freeman  on  Jndgmsnts^  ne.  101. 
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Weed  v.  Kjbenan. 

[60  VBBifoirr.  741 

Baisr  AoqfinmiD  bt  Pbbboiupttok  is  as  Pxanor  as  Ohi  AoqfinmiD  bt 
OxAVT,  sad  nolliing  that  the  person  who  has  thus  soqnired  it  eaa  do, 
and  no  aeknovrledgineiit  that  be  may  make,  can  take  away  from  him  the 
ri^^t  which  has  in  this  way  become  Tested  in  him. 

AjOEOtQ  VBOM  Owukb  ov  Lakb  Lxays  to  Baisji  Flash-bqabs  u  Ao- 
KNOWLBDOiiBNT  of  snch  owner's  snperior  right,  and  will  rebat  the  pre- 
samption  of  a  grant,  and  intermpt  the  acquiring  of  the  right  to  use  the 
flash-board. 

Case  for  flowing  the  plaintiff's  land.  It  appeared  that  the 
plaintiff  parchased  from  Carruth.  Defendant's  evidence 
tended  to  show  that  he  bought  his  mill  property  in  1857,  and 
soon  after  built  his  present  dam  across  the  stream  where  an 
old  dam  had  formerly  stood;  that  he  made  the  permanent 
structure  of  the  dam  eight  feet  high;  that  in  1867  he  began 
for  the  first  time  to  use  the  flash-board.  Other  facts  are 
stated  in  the  opinion. 

Smith  and  Sloan,  for  the  defendant 

R.  M.  Harvey^  for  the  plaintiff. 

BoTcs,  C.  J.  We  flnd  no  eiror  in  the  charge.  The  jury 
were  told,  in  regard  to  the  conversation  in  evidence  between 
the  defendant  and  Robert  Carruth,  when  defendant  asked 
leave  to  raise  the  water  or  the  dam,  that  if  before  that  time 
the  defendant  had  acquired  the  right  by  prescription  to  keep 
his  original  dam  at  the  height  he  had  kept  it,  that  that  pre- 
scriptive right  would  have  become  so  perfected  and  completed 
in  him  by  the  lapse  of  the  requisite  period  of  fifteen  years 
that  nothing  he  could  say,  no  acknowledgment  he  might  make, 
could  take  away  from  him  that  right  which  had  in  such  way 
become  vested  in  him.  There  can  be  no  doubt  as  to  the  cor- 
rectness of  the  instruction.  A  right  acquired  by  prescription 
is  in  all  respects  as  perfect  as  one  acquired  by  grant;  it  has 
the  same  validity  and  force:  ArbuehU  v.  TTard,  29  Vt.  43;  3 
Washburn  on  Beal  Property,  5th  ed.,  p.  59. 

It  is  claimed,  however,  that  the  instruction  of  the  court  had 
effect  to  take  away  firom  the  jury  the  decision  of  the  question 
whether  what  was  said  on  this  occasion  between  the  defend- 
ant and  Carruth  had  reference  to  raising  the  permanent  struc- 
ture of  the  dam  or  to  the  use  of  the  flash-boards.  Wo  do  not 
00  understand  it.  It  was  not  made  to  appear  that  the  perma- 
nent structure  of  the  dam  was  raised  above  the  eight  feet,  the 
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presoriptiye  height;  and  the  jury  wet6  tdd,  in  snhBtanoe,  that 
if  the  donversation  had  reference  to  any  raising  of  the  dam 
within  the  limit  of  the  prescriptive  height,  then  it  amounted 
to  nothing;  for  no  acknowledgment  on  the  part  of  the  defend- 
ant could  divest  him  of  that  already  vested  right.  ^^So  iix 
that  event/*  the  court  said,  "whatever  passed  between  Carmtli. 
and  the  defendant  would  have  reference  to  only  the  flasli* 
board."  In  other  words,  their  talk  either  had  reference  to  tho^ 
raising  of  the  dam  by  the  use  of  the  flash-boards  above  th^ 
eight  feet,  the  height  of  the  original  structure,  or  it  amounted 
to  nothing. 

Then  the  jury  were  farther  told  that  if  the  conversation  had 
reference  to  the  use  of  the  flash-boards,  then  it  was  an  acknowl* 
edgment  of  a  superior  right  in  Carruth,  and  that  "such  an 
asking  of  leave,  such  an  acknowledgment,  would  rebut  tho^ 
presumption  of  a  grant,  and  interrupt  the  acquiring  of  anjr 
right  to  use  that  flash-board  on  the  part  of  the  defendant.'*' 
There  can  be  no  doubt  of  this:  Mitchell  v.  Walker^  2  Aiken, 
266;  16  Am.  Dec.  710;  WUder  v.  WheeUon,  56  Vt.  844.  Au- 
thorities might  be  multiplied  on  this  point,  but  there  is  ik> 
need  of  further  citations. 

Finally,  in  summing  up,  the  jury  were  told  that  it  was 
important  for  them  to  determine  precisely  what  transpired 
between  the  parties,  and  whether  it  amounted  to  an  acknowl* 
edgment  on  the  part  of  the  defendant  of  the  superior  right  of 
Carruth,  remembering  that  if  the  defendant  had  acquired'  hy 
prescription  the  right  to  keep  his  eight-foot  dam,  whatever  ho 
said  could  not  take  away  that  right;  but  that  if  what  traii« 
spired  was  during  the  time  that  he  claimed  to  have  acquired 
the  right  to  keep  his  flash-board,  which  he  commenced  to  put 
on.in  1867,  as  this  conversation  was  thirteen  years  ago,  he  had 
not  acquired  the  right  by  prescription  as  touching  the  flash- 
boards.  Then  the  jury  were  instructed  to  state  in  their  ver- 
dict, if  it  should  be  for  the  plaintiflT,  whether  it  was  rendered 
because  of  the  permanent  structure  overflowing  the  land,  or 
solely  on  the  ground  of  the  use  of  the  flash-board.  The  fore- 
man informed  the  court  that  the  damages  were  given  in  conse- 
quence of  the  use  of  the  flash-board.  To  have  reached  this 
result  the  jury  must  have  made  up  their  minds  that  the  con- 
versation between  the  defendant  and  Carruth  had  reference  ta 
the  use  of  the  flash-boards,  and  then  following  the  instructions 
of  the  court  that  such  an  acknowledgment  of  a  superior  righ% 
in  Carruth  would  rebut  the  presumption  of  a  grant,  thejr 
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foand  that  the  defendant  had  not  acquired  the  prescriptive 
right  he  claimed  to  the  use  of  the  flash-boardfl,  and  so  made 
up  their  yerdict    The  result  was  logical,  and  should  not  be 
disturbed. 
Judgment  affirmed.  

Adtxbsb  F^MsnaoH  wnx  Comrxr  Tttls  ab  OoMmn  is  Aht  Warr* 
m  GosYXTAiKS:  See  Ndmm  t.  Brodkadt,  44  Mo.  606;  100  Am.  Deo.  S28. 

Apmisbioii  bt  Oocvfaht  ov  Riobt  ov  OwirxE  ov  Lavp  will  nbat  pr»- 
tmmptiim  of  grant  from  MLrerM  pcMMttUm:  MUtMi  t.  WaOberp  2  Aikn,  260^ 
10  Am.  Dm.  nO;  AmUHr.  SaUeg,  37  Vt.  219;  86  Am.  Dm.  TOOL  / 


TiLLOTSON   V.    PbIOHABD* 
l«  YwMMom,  M.) 

PATimrv  ov  Taxis  oh  Lahd  u  kot  Act  ov  Posbmbioh,  nor  is  H  oridsMs 
of  a  possiMSory  title. 

DmoLMMMTtoif  Which  Coubts  o«  OoTmAiiTs  ov  Snsnr  um  Riobt  io 
OoBnrsr  mat  bb  Ambbmo)  by  adding  a  count  vpon  the  ooivenant  of  war* 
laaty*  and  aacli  amendment  may  be  made  after  the  eridflnoe  has  besA. 
heard  by  the  referee. 

OofTBBABT  ov  Wabbabtt  Ruvs  WITH  Land  AS  IivcxDBBT  TO  It,  notwith- 
standing the  grantor  had  neither  title  nor  poeeemion,  if  the  grantee  has 
had  possession;  and  a  grantee  holding  nnder  mesne  oouTeyanoes,  who  is- 
erieted,  may  maintain  an  action  npon  snch  oorenant. 

Oosner  oah  PnoTBcr  Dbtshdant  Liablb  to  Two  Acnovs— one  by  his- 
grasntee  for  a  breach  of  the  corenant  of  seisin,  and  another  by  an  as* 
signee  of  his  grantee  npon  that  of  warranty  —  by  attaching  conditums  to 
the  jadgmeni^  or  by  staying  ezecntion. 

AisnoH  bob  Bbbaoh  ov  Coybnabt  ov  Wabbantt  is  Tbahsitobt  by  ths 
Vermont  statate;  and  the  conrts  of  that  state,  when  the  grantor  resides 
thnrs,  have  jurisdiction  of  snch  action^  althoagh  the  land  ii  in  another 


TlAM  OV  LaBBS,  THOVOH  IB  PaBT  CSOPT  ov  QoVBBBMBBT  SOBTBT,  mat  SB 

UsBD  ov  Tbial  by  a  snrr^or  testifying  as  a  witness; 

Dhcijulatiovs  ov  Svictob  abd  ov  his  Wobxmbb  ob  Labi>  abb  Ktidbbcb 
to  show  an  eriction. 

HosnAjn>  Oob8BHT8  to  his  Wivb's  bbdto  WrrvBBi  when  he  offers  in  evi 
dsnce  a  deed  witnesssd  by  her. 

TO  PLAiBTXffv  wnsB  Whicb  Hb  Claims  that  Cotbbabt  ov  War. 
babtt  Gamb  to  Hnt  is  admissible  in  evidenoe  in  an  action  for  th» 
trench  of  each  covenant,  to  show  sn  assignment  of  the  land  to  him. 
Loa  Rbi  SiTis  GovBBVs  m  AonoB  von  Brbach  ov  Cowif  ant  or 
Wabbabtt.  In  an  aotion  for  breach  of  coTcnant  of  warranty,  where 
Iho  grantor  residss  in  Vermont,  the  grantee  in  New  Hampshire,  and  the- 
land  is  sitaatod  in  Minnesota^  the  oonstmction  and  force  of  the  contract,. 
Inelnding  the  mleastodamages,  most  be  governed  by  the  law  of  Minne- 
sota. And  if  the  referee  fails  to  find  what  the  law  of  Minnesota  is,  th» 
i  of  VeraMttt  will  dedine  to  presnme  that  the  law  of  Min- 
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nawta  Is  the  noM  m  that  of  Vermoat»  bot  will  rMommii  tlMCMe  to  tkkm 
ooart  bolow  to  dotermina  the  damagM  aocording  to  the  mle  In  Mmn» 


Action  of  covenant  broken.  On  the  hearing,  the  plaintiff 
relied  on  the  covenant  of  warranty  only.  The  declarations  re- 
ferred to  in  the  opinion,  as  contained  in  exceptions  23  and  24^ 
were  to  the  effect  that  Reed,  Sherwood,  and  Knight  owned  tlie 
land  in  controversy.     Other  facts  are  stated  in  the  opinion. 

Famham  and  Chamberlainy  and  Barrett  and  Barrettj  for  the 
plaintiff. 

Heath  and  Willard,  and  /.  K.  Darling^  for  the  defendant. 

Taft,  J.  The  defendant,  G^rge  Prichard,  conveyed  the. 
land  in  question  to  Daniel  F.  Tillotson  and  Henry  Dame,  by 
deed,  containing  the  usual  covenants,  dated  the  fourth  day  of 
June,  1866;  by  subsequent  deeds  of  conveyance  the  interest 
of  Dame  passed  to  Tillotson,  and  the  latter,  on  the  eighteenth 
day  of  May,  1882,  conveyed  the  premises  to  the  plaintiff. 

1.  At  the  time  Prichard  conveyed  the  premises  to  Tillotson 
and  Dame,  he  did  not  hold  the  legal  title  to  them,  nor  did  he 
have  xx)ssession  of  the  same,  unless  the  payment  of  taxes  con- 
stituted possession.  The  payment  of  taxes  is  not  an  act  of 
possession,  and  is  not  evidence  of  a  possessory  title:  Beed  -v^ 
Field  J 15  Vt.  672.  Prichard,  therefore,  at  the  time  of  his  deed, 
had  neither  title  nor  possession. 

2.  After  the  conveyance  of  the  land  by  Prichard  to  Tillot- 
son and  Dame,  the  latter  entered  into  actual  possession  of  tlie 
premises,  and  they  and  their  grantees  in  the  chain  of  title  con- 
tinued in  possession  until  the  plaintiff  was  evicted  in  Decezn- 
ber,  1882,  by  Reed,  BherWood,  and  Knight,  under  an  elder  and 
better  title.  This  action  is  covenant,  the  original  declaration 
counting  upon  the  covenants  of  seisin  and  right  to  conveys. 
The  court  permitted  an  amendment  declaring  upon  the  cove- 
nant of  warranty.  The  defendant  claims  that  the  court  had 
no  power  to  permit  the  amendment,  which  is  true,  if  it  intro- 
duced a  new  cause  of  action.  Was  the  cause  of  action  intro> 
duced  by  the  amendment  a  new  one,  or  a  different  description 
of  the  cause  originally  declared  upon?  The  original  d.'^lara- 
tion  says  that  the  defendant  hath  not  kept  his  covenants,  for 
that  he  was  not  lawfully  seised,  and  had  not  good  right  to  sell 
and  convey  the  premises,  and  for  that  Reed  and  others  were 
the  lawful  owners,  and  hath  evicted  the  plaintiff,  and  driven 
him  from  the  possession  of  said  land.    The  amended  declara- 
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tfmi  adds  the  Ikol  tbat  the  defendant  hath  not  wananted  tha 
■aid  pnmieeB,  and  &r  the  same  reaaotis  alleged  in  the  original 
declaration.  Where  the  original  declaration  counted  npoa 
the  covenant  against  encumbrances,  it  was  held  by  this  court 
that  an  amendment  adding  a  count  upon  the  covenant  of 
wamntj  was  properly  allowed:  Boyd  v.  Bctrtlettj  36  Vt.  9. 
This  case  justified  the  ruling  of  the  court  below,  and  we  think 
is  correct  in  principle.  The  defendant  insists  there  was  error, 
for  the  reason  that  the  amendment  was  not  permitted  until 
after  the  evidence  had  been  heard  by  the  referee.  It  has  been 
many  times  held  that  judgment  should  be  entered  upon  the 
report  of  a  referee,  whenever,  without  changing  the  nature  of 
the  action,  the  declaration  or  pleadings  could  be  so  amended 
as  to  accommodate  them  to  the  £acts  found  by  the  referee: 
Roberts's  Digest,  tit.  Reference,  I,  subds.  6,  6,  and  cases  cited 
We  think,  under  this  rule,  the  time  when  the  declaration  was 
amended  was  immaterial. 

3.  Tlie  plaintiff  claims  to  recover  upon  the  covenant  of 
warranty  only.  This  covenant  is  one  of  those  that  run  with 
the  land,  and  is  intended. for  the  benefit  of  the  ultimate  gran* 
tee  in  whose  time  it  is  broken:  WUUami  v.  Wetherbeej  1  Aiken, 
233.  Until  breach,  the  covenant  pssses  with  the  estate  by 
purchase,  and  can  be  enforced  when  broken  by  the  covenantee 
or  his  representatives,  or,  if  the  estate  has  been  assigned,  by 
the  assignee  of  the  covenantee,  who  claims  under  the  seisin 
Tested  in  him:  Rawle  on  Covenants,  sec.  213.  The  covenant 
attached  to  a  grant  does  not  pass  by  the  deed  from  the  cove- 
nantee to  his  assignee,  but  only  by  the  land  conveyed.  It 
paaooe  not  by  the  form  of  the  conveyance,  but  merely  *  as  an 
incident  to  the  land;  so  when  the  grantee  takes  no  estate  un- 
der the  grant,  no  assignment  of  the  land  by  him  can  transfer 
it  to  the  assignee.  As  it  is  not  capable  of  a  direct  transfer,  so 
as  to  enable  the  assignee  to  maintain  an  action  for  its  breach 
in  his  own  name,  it  cannot  pass  by  the  operation  of  the  assign- 
ment, for  it  cannot  run  with  the  land  which  the  grantee  does 
not  have  to  convey.  And  this  doctrine,  Rawle  in  his  work  on 
covenants  says,  {nevails  generally  throughout  the  United 
States.  In  1  Smith's  Leading  Cases,  183,  in  the  notes  to 
Speneer^B  Cam^  5  Coke,  16,  it  is  stated  that  in  England  when 
nothing  but  bare  possession  of  the  land  passes  by  the  convey- 
anoe,  the  covenant  does  not  pass,  either  by  the  direct  or  indi* 
lect  operation  of  the  assignment.  But  the  tendency  of  the 
Amerioan  cases  is  to  hold  that  possession  is  a  sufficient  estate 
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to  canse  the  ooyenani  to  attach  to  the  land,  and  upon  an  a» 
signment  or  transfer  of  the  land  by  the  covenantee  to  paai  to 
the  assignee:  Rawle  on.CovenantSi  sec  223.  Possession  is  an 
estate  that  in  time  maj  ripen  into  a  perfect  title.  The  de- 
fendant's counsel  insist  that  it  was  neoessary  that  the  cove- 
nantor, Prichard,  should  haye  had  possession;  that  possessioii 
in  the  covenantees  was  not  sufficient  to  attach  the  covenant 
to  the  land;  and  that  it  could  not  be  made  to  attach  by  any 
possession  of  the  covenantees  taken  by  them  subsequeotly  to 
the  grant.  The  referee  finds  that  Tillotson  and  Dame  took 
actual  possession  of  the  premises  under  their  deed  firom  Pricli* 
ard.  The  covenant  of  warranty  was  of  force  in  their  hands 
by  privity  of  contract,  and  when  they  sold  the  land,  having 
taken  possession  of  it  under  their  deed,  the  covenant  attached 
to  the  land  and  passed  with  it  to  the  grantee.  The  first  time 
the  question  whether  the  coyenant  passes,  as  attached  to  tlie 
land,  can  arise  is  when  the  covenantee  assigns  the  estate; 
and  if  he  then  has  possession  of  the  land,  holding  it  under  hia 
deed,  why  does  not  the  covenant  pass  with  the  land?  To  so 
hold  does  no  injustice  to  the  covenantor.  He  is  only  called 
upon  to  make  good  his  covenant. 

It  is  said  a  grantor  may  be  liable  to  his  grantee  in  an  action 
for  a  breach  of  the  covenant  of  seisin,  and  to  an  assignee  of  the 
grantee  upon  that  of  warranty.  Concede  this  to  be  true,  the 
court  can  properly  protect  the  rights  of  the  defendant  in  either 
case,  by  attaching  such  appendages  to  the  judgment,  or  stay- 
ing the  execution,  as  will  prevent  injustice  in  any  event  what- 
ever; as  was  done  in  CaUin  y.  HurUmrt,  3  Vt.  403.  In  that 
case  the  plaintiff  had  conveyed  the  land  to  Lynde  Catlin,  and 
then  brought  his  action  on  the  covenant  of  seisin.  The  court, 
giving  judgment  for  the  plaintiff,  ordered  stay  of  execution 
until  the  plaintiff  procured  from  Lynde  Catlin,  and  lodged 
with  the  clerk  for  the  benefit  of  the  defendant,  either  a  quit- 
claim deed  of  the  premises,  or  a  suitable  discharge  of  the 
'covenant  of  warranty  contained  in  the  defendant's  deed  to 
the  plaintiff.  And  see  JBIaitf  y.  JBumftam,  29  Vt  437.  Incase 
the  defendant  apprehends  any  danger  from  a  second  action^ 
he  can  apply  to  the  court,  at  the  time  of  final  judgment,  for 
such  orders  in  respect  thereto  as  he  thinks  he  is  entitted  to. 
Can  it  be  in  any  manner  consistentiy  claimed  that  the  land 
in  question  with  the  covenant  did  not  pass  to  the  plaintiff  by 
virtue  of  the  deed  from  the  defendant?  Can  he  say  it  is  not 
his  deed?    He  conveyed  the  land«  his  grantees  took  possessioii 
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of  ity  and  ooDTeyed  it  to  the  plaintiff.  And  is  not  their  poe* 
flesrion,  tortioiis  though  it  may  be  against  the  lawM  owner, 
derived  from  and  onder  the  deed  from  the  grantor?  And  if 
eOy  why  did  not  the  covenant  pass  to  them  with  the  poeeee- 
non?  We  think  the  covenant  passed,  as  attached  to  the 
estate,  when  the  grantees,  having  taken  possession  under  their 
deed,  conveyed  the  premises  to  the  plaintiff:  Rawle  on  Cove- 
nants, sec.  238;  Beddoe  v.  Wad$uK)Hh,  21  Wend.  120;  Wead 
V.  Larkin,  64  lU.  489;  Alien  v.  Kennedy,  91  Ma  824;  FieUU  v. 
Squires,  1  Deady,  860. 

It  may  be  well,  in  this  connection,  to  refer  to  the  precedents 
of  the  declarations  in  actions  in  this  state  for  the  breach  of 
the  covenants  of  warranty.  In  WUUame  v.  Wetherbeey  tifpra, 
the  premim^s  had  come  to  the  plaintiff  through  several  mesne 
conveyances,  and  after  the  allegation  of  Uie  conveyance  to  the 
plaintiff  it  is  alleged,  "whereby  the  plaintiff  became  seised  and 
possessed  of  the  premises,"  it  being  nowhere  alleged  that  the 
defendant  or  any  of  the  prior  assignees  had  ever  been  in 
possession  of  the  premises.  It  was  argued  under  the  demurrer 
to  the  pleas  that  the  declaration  itself  was  defective  in  that  it 
did  not  allege  that  the  plaintiff  entered  into  possession  of  the 
premises  and  was  evicted;  but  the  court  held  that  the  allega- 
tion ^whereby  he  became  possessed,''  etc.,  was  a. sufficient 
allegation  of  the  possession.  In  Bearddey  v.  Knighty  4  Vt. 
471,  after  setting  forth  the  execution  by  the  defendant  of  the 
deed  containing  the  covenant,  and  the  assignment  of  the  land 
to  the  plaintiff  by  Hatch,  the  covenantee,  it  is  alleged  that 
Beardsley,  the  plaintiff,  and  assignee  of  the  covenant,  entered 
into  possession  of  the  premises,  without  any  allegation  that 
Beardsley,  the  covenantor,  or  Hatch,  the  covenantee,  was  ever 
in  possession  of  the  same.  In  Wilder  v.  Davenport^e  Estate^  68 
Vt.  642,  an  action  for  the  breach  of  the  covenant  of  warranty 
in  £ftvor  of  an  assignee  of  the  covenant,  Davenport,  when  his 
deed  was  given,  was  not  in  possession  of,  and  had  no  titie  to, 
the  land.  He  deeded,  with  covenant  of  warranty,  to  Potter^ 
the  latter  in  like  manner  to  Booth,  who  subsequently  quit- 
elaimed  to  the  plaintiff,  Wilder.  Judgment  was  rendered  in 
the  supreme  court  for  the  plaintiff.  It  is  true  that  the 
question  now  under  consideration  was  not  raised  in  the  above 
but  it  can  hardly  be  supposed  that  it  would  have 
»ped  the  attention  of  the  able  counsel  engaged,  had  they 
regarded  it  as  a  tenab?e  one.  The  cases  indicate  how  the 
question  has  been  regarded  heretofore   by  the  bar  in  this 
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state;  for  if  poeaeesioii  by  the  ooyenantar  had  been  neoesBary 
to  caase  the  covenant  to  attach  to  the  land,  it  would  no  doubt 
have  been  bo  alleged  in  the  declaration;  and  if  not  bo  alleged, 
the  declaration  would  probably  have  been  met  by  a  demurrer. 
4.  The  defendant  contends  that  this  court  has  no  jurisdic- 
tion of  the  action;  that  it  is  local,  and  can  only  be  maintained 
in  the  state  where  the  land  lies.  Such,  undoubtedly,  was  the 
rule  at  common  law.  By  that  law,  if  the  action  for  the  breach 
of  a  covenant  was  founded  upon  privity  of  contract  it  was 
transitory;  e.  g.,  covenant  between  the  original  parties;  but  if 
upon  privity  of  estate,  it  was  local.  By  this  rule,  all  actions 
brought  by  the  assignee  of  an  est-ate  conveyed  with  covenants 
running  with  the  land,  against  the  covenantor,  to  enforcer 
such  covenants,  were  local.  In  covenazAs  concerning  land, 
an  assignee  of  the  land  is  a  stranger  to  the  personal  contract 
between  the  parties  thereto;  he  is  not  privy  to  it;  and  the 
only  right  he  has  to  maintain  an  action  in  his  own  name  for 
their  breach  is  upon  those  covenants  which  ''run  with  the 
land,"  or  in  other  words,  those  which  follow  the  interest  de- 
mised; and  hence  the  action  is  said  to  be  founded  upon  privity 
of  estate.  It  is  when  the  right  or  obligation  created  by  the 
covenant  is  attached  to  the  interest  conveyed  or  to  the  estate 
out  of  which  it  is  created,  so  that  the  right  or  obligation  upon 
«an  assignment  of  the  estate  devolves  upon  the  assignee: 
iSould's  Pleadmg,  c.  S,  sec.  118,  div.  2;  Chitty's  Pleading,  270. 
But  it  is  argued  that  the  action  is  local,  for  that  in  case  of 
a  judgment  against  the  defendant  he  is  entitled  to  an  order 
from  the  court  requiring  a  conveyance  to  him  from  the  plain- 
tiff of  the  lands  in  controversy,  and  the  order  could  not  be 
effectually  made  by  a  court  in  this  state;  and  cite  the  cases 
of  Cadin  v.  Hurlburty  supra^  and  ShorthiU  v.  FerguMnj  47  Iowa, 
284.  We  do  not  say  that  the  defendant  is  entitled  as  matter 
of  right  to  such  an  order.  The  latter  case  was  in  equity,  and 
the  court  held  that,  before  it  would  enter  judgment  for  the 
plaintiff,  he  must  tender  a  conveyance  of  the  land  to  the  de- 
fendant; the  same  result  being  reached  in  the  other  caee 
cited,  by  stay  of  execution.  The  judgment  of  the  court  m 
such  cases  does  not  affect  the  title  to  the  land,  by  any  direot 
action  or  process,  against  the  land  itself;  but  the  court,  hav* 
ing  obtained  jurisdiction  of  the  person  of  the  owner,  it  may, 
in  a  proper  case,  decline  to  enter  judgment,  or  it  may  stajr 
execution  after  judgment,  until  he  make  sudx  conveyance  aa 
justice  requires  him  to  do,  as  a  condition  of  obtaining  judgment 
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ftnd  execation.  Indeed,  oases  in  equity  go  much  further:  Rorer 
on  Interstate  Law,  207,  211.  The  judgment  in  no  way  affects^ 
the  real  estate;  it  is  in  personam,  sounding  in  damages  only. 
But  it  is  enough  to  say  that  the  common  law,  as  to  certain 
actions,  including  the  one  at  bar,  being  local,  has  been  super- 
MKled  by  our  statute,  regulating  the  places  in  which  actions^ 
shall  be  brought,  and  none  are  local  unless  made  so  by  stat- 
ute: Hunt  V.  Povmal,  9  Vt.  411;  Jnne  v.  Conant,  17  Id.  666; 
University  of  Vermont  v.  Jodyn^  21  Id.  52.  This  action  by  our 
statute  is  transitory. 

5.  The  defendant,  filed  sixty-two  exceptions  to  the  report  of 
the  referee.  Except  ^hosenmnbered  15, 18,  22,  23,  24,  81,  83, 
87,  43,  43,  51,  and  62,  they-  hw'  fitter  waived  or  rendered  im- 
material by  the  disposition  of  queetibns  dl^ady  made.  Nos. 
15,  18,  22,  and  43  relate  to  a  plan  of  the  land,  nTaSo  b^  a  sur- 
veyor, and  used  by  him  when  testifying.  There  was  ho  Oito^ 
in  permitting  its  use.  The  main  reason  urged  against  its  uto 
is,  that  it  was  in  part  a  copy  of  the  government  survey.  This 
did  not  render  it  objectional,  but  rather  tended  to  add  to  its 
correctness.  It  was  made  by  the  witness  from  surveys  of  the 
government  and  his  own  observations.  Such  plans  are  con- 
atantly  used  in  trials,  and  ofttimes  are  of  great  service.  The 
exceptions  Nos.  23  and  24,  relating  to  the  declarations  of  Beed, 
Sherwood,  and  Knight,  and  their  workmen  on  the  land,  in  the 
year  1882,  we  think  were  legitimate  evidence  to  show  an  evic- 
tion of  the  plaintiff. 

We  have  not  been  furnished  with  a  copy  of  the  testimony 
of  Tillotson,  referred  to  in  exceptions  Nos.  31,  33,  and  62,  nor 
the  depositions  or  copies  thereof  referred  to  in  Nos.  37,  48, 
and  61;  therefore  are  unable  to  say  that  there  was  any  error 
in  the  refeiee's  rulings.  This  disposes  of  the  exceptions  ta. 
the  report,  relied  upon  at  the  hearing. 

6.  The  deed  of  Daniel  F.  Tillotson  to  the  plaintiff,  purport- 
ing to  convey  the  land  in  question,  and  under  which  the  plain- 
tiff claims  that  the  covenant  of  warranty  came  to  him,  was- 
executed  in  the  presence  of  two  witnesses,  one  of  whom  was^ 
the  wife  of  the  plaintiff.  The  defendant  claims  it  was  not 
properly  executed.  The  law  of  Minnesota  required  two  wit- 
nesses to  the  execution  of  a  deed:  Gen.  Stats.  Minn.  1878| 
535,  sec.  7.  The  test  of  competency,  as  stated  in  MorriU  v. 
Morria,  63  Vt  74,  88  Am.  Rep.  659,  is  the  ability  of  the  wit* 
ness,  at  the  time  of  the  attestation,  to  testify.  By  the  law  of 
IGnnesota  she  was  a  competent  witness,  and  could  be  ex- 
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amlned  with  the  consent  of  her  husband:  Gen.  Stats.  Minn. 
1878,  792,  sees.  7, 10,  subd.  1.  We  think  when  the  plaintiil 
offered  the  deed  in  evidence,  be  did  consent  to  her  being  a 
witness.  The  deed  was  not  objected  to  when  offered  in  evi- 
dence, for  the  reason  that  it  was  defectively  ezecnted.  It  waa 
pertinent  evidence  tending  to  show  an  assignment  of  the  land 
to  the  plaintiff,  and  not  being  objected  to  because  not  prop* 
erly  witnessed,  became  legitimate  evidence.  Qussre^  whether  a 
deed  defectively  executed  is  not  good  between  the  parties  to 
it:  Fitch  V.  Lewiaton  Steam  Mill  Co.,  80  Me.  84. 

7.  The  covenant  sought  to  be  enforced  .was  contained  in  a 
deed  executed  in  Vermont,  tha  grantor  domiciled  there,  the 
grantees  in  New  Hamj;>8^e.\.  l^be  land  described  in  the  deed 
was  located  in  Min^icsptfi..  The  question  arises,  By  what  law 
is  tho^e^nt^act  to  be  governed?  The  defendant  insists  that 
>-thQ  ^p^^ions  ''must  be  decided  according  to  Minnesota  law"; 
and  the  plaintiff's  counsel  invoke  the  aid  of  that  law  upon  the 
questions  of  the  execution  of  the  deed  and  the  transitory  char> 
acter  of  the  action.  The  contract  being  one  which  could  only 
be  performed  in  Minnesota,  the  parties  evidently  had  in  view 
the  law  of  that  state  in  reference  to  its  execution.  We  think 
its  construction  and  force,  including  the  rule  as  to  damages^ 
must  be  governed  by  the  law  of  that  state:  2  Kent's  Com.  458. 
^The  law  of  the  place  where  performance  is  to  occur  governs 
in  respect  to  the  validity  and  performance  of  contracts  made 
in  one  state  but  to  be  performed  in  another":  Rorer  on  In- 
ter state  Law,  50.  "Matters  connected  with  ....  perform- 
ance are  regulated  by  the  law  prevailing  at  the  place  of 
performance":  Scudder  v.  Bank,  91  U.  S.  406,  413.  The  plain- 
tiff claims  damages  under  the  rule  in  this  state,  viz.,  the 
value  of  the  premises  at  the  time  of  the  eviction.  The  referee 
makes  no  finding  of  what  the  law  of  Minnesota  is.  It  should 
have  been  found  as  a  fact  No  claim  is  made  that  we  should 
presume  it  to  be  the  same  as  the  law  of  this  state,  as  we  pei^ 
haps  have  the  power  to  do:  Ward  v.  Morrison,  25  Vt.  593. 

We  hold  upon  the  facts  reported  that  the  plaintiff  is  entitled 
to  a  judgment;  but  instead  of  rendering  one  for  nominal  dam- 
ages, as  is  sometimes  done  in  cases  where  the  actual  damages 
are  not  shown,  or  presuming  that  the  law  of  Minnesota  is  the 
same  as  that  of  Vermont  for  the  value  of  the  premises  at  the 
time  of  the  eviction,  which  might  work  great  injustice,  as 
the  plaintiff  is  by  right  entitled  only  to  damages  accorded 
him  by  the  law  of  Minnesota,  and  the  court  below  having  ne 
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ocoanon  to  examine  the  Bubject  of  damages,  the  judgment 
there  having  been  for  the  defendant,  we  reverse  the  judgment, 
and  remand  the  case,  that  the  county  court  may  determine, 
by  a  recommittal  of  the  report  or  otherwise,  what  damages 
the  plaintiff  is  entitled  to  by  the  rule  which  obtains  in  Minne- 
sota, and  render  judgment  accordingly. 
Judgment  reversed  and  cause  remanded. 

Patmxht  ov  Tazxs  bt  C1.AXMAIIT  OF  Lavd^  though  Fact  to  bb  Wbiohbb 
in  determiniiig  qiiefltioii  of  adTerae  poeMosion,  is  not  of  itielf  eridanoo  of 
•oeh  poMoamon;  Draper  ▼.  Shooi,  2S  Mo.  197;  69  Am.  Doo.  402;  and  note. 

CVyrxiiA^iT  OF  Wakbabtt  Rubs  with  Land:  See  Brown  r.  Mebt,  83  lU. 
ne;  S6  Am.  Deo.  S77;  Bottwidtr.  WiOkmrn,  36 BL  G5;  85  Am.  Dee.  SSSi 

OoBTmACTB  RxLATiire  TO  ImfovAXLBB  abb  Qovbbkbd  bt  tbb  Lex  Loa 
RnSnJB:  /tMy  t.  XoOhmI;  4S  Miaa.  444;  1^7  Am.  Dee.  476^  and  note. 


Peasleb  V.  Fletohbb's  Estate. 

.  [00  Vbbhoiit,  IMLJ 

Qsmnux.  Wobos  m  Will,  Followdio  aitbb  a»d  Oovtlbd  with  Wobbb 
ov  Ldotbd  SiGirincATioif ,  an  reatricted  to  tl&e  aame  daaa  of  thingi  aa 
the  former,  except  where  aach  general  worda  are  in  a  reaidnary  clanae. 
ne  daaae^  '*AI1  my  peraonal  gooda  and  chattela  on  aaid  premiaea  at  the 
tame  of  my  deoeaae,"  wiU  m>t  therefore  paaa  promiaiory  notea  and  money 
of  the  teatatrix  on  the  premiaea  at  the  time  of  her  deoeaae,  the  cUnaa 
heing  preoeded  hy  the  worda*  *'with  my  hooaehold  famitare,"  there 
being  alao  a  reaidnary  daaae  in  the  will,  and  the  amoont  of  money  and 
notea  kept  on  the  premiaea  not  being  definite^  bat  often  varying  with 
varying  eircomataneea. 

Appkal  from  a  decree  of  the  probate  court  The  opinion 
states  the  case. 

Hard  and  Cfukingf  fpr  the  plaintiff. 

W.  L.  Bu/map  and  Oeorge  W.  Wates^  for  the  defendant. 

Ttlsb,  J.  The  only  question  presented  by  the  bill  of  ex- 
ceptions in  this  case  arises  in  construing  the  following  clause 
in  the  will  of  Mary  M.  Fletcher,  late  of  the  city  of  Burlington, 
deceased,  or  rather  that  part  of  the  clause  which  relates  to  the 
bequest  of  the  personal  estate  of  the  testatrix: — 

''I  give  to  my  uncle,  Oeo^e  L.  Peaslee,  of  Auburn,  MainCi 
my  home  place  on  Prospect  Street  in  said  Burlington,  with  my 
household  furniture,  and  all  my  peraonal  goods  and  chattels 
on  said  premises  at  the  time  of  my  decease.'^ 
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The  plftintiff,  who  Li  the  devisee  m^itioiied  in  said  daiuw^ 
claims  that  the  words,  ^All  my  personal  goods  and  chattels 
on  said  premises  at  the  time  of  my  decease/'  are  operative  to 
pass  to  him  seven  promissory  notes  of  one  thousand  dollars 
each,  which  the  testatrix  held  against  one  Manwell,  and 
$1,100.18  in  money,  which  were  in  the  hoose  or  '^home  place** 
of  the  testatrix  when  she  died. 

In  giving  construction  to  this  clause,  we  must  consider  all 
the  words  contained  in  it,  and  also  its  relation  to  the  other 
portions  of  the  will,  in  order  to  ascertain,  if  possible,  the  testa- 
trix's real  intention. 

It  appears  by  the  bill  of  exceptions  that  she  was  accustomed 
to  keep  her  promissory  notes  and  other  like  securities  in  her 
house,  and  that  at  the  time  of  the  execution  of  thia  will,  which 
was  during  an  illness  from  which  she  did  not  expect  to  re- 
cover, she  had  in  her  house,  besides  the  notes  in  controversy, 
other  promissory  notes  amounting  to  about  eighty  thousand 
dollars;  also  that  she  was  in  the  habit  of  having  certain  United 
States  bonds  brought  from  the  banks  in  the  city,  where  she 
usually  kept  them,  to  her  house,  where  they  would  remain 
during  the  day  while  she  cut  off  the  coupons. 

It  is  true  that  the  word  ''chattels"  has  a  broad  enough 
signification  to  include  promissory  notes  and  bank  bills,  and 
in  many  locations  in  a  written  instrument,  it  would  be  con- 
strued to  include  them;  but  in  this  case,  if  it  had  been  the 
intention  of  the  testatrix  to  bequeath  to  the  plaintiff  so  large 
an  amount  of  money  and  personal  securities  as  was  often  in 
her  house  and  liable  to  be  there  at  her  decease,  it  is  hardly 
reasonable  to  suppose  that  she  would  have  employed  so  gen- 
eral and  inapt  a  term  as  ''goods  and  chattels"  for  that  pur- 
pose, when  she  obviously  might  have  bequeathed  them  in 
unmistakable  language.  Had  she  intended  to  give  her  uncle 
all  such  promissory  notes  and  money  on  hand,  or  any  part 
thereof,  it  is  fEurly  presumable  that  she  would  have  said  bo 
plainly. 

Again,  we  must  consider  all  the  language  of  the  clause  in 
question, — the  words  "my  household  furniture"  as  well  as 
''my  personal  goods  and  chattels,"  and  determine,  if  we  can, 
what  relation  the  respective  words  bear  to  each  other,  whether 
or  not  the  latter  are  restricted  in  their  meaning  by  the  former. 
The  authorities  on  this  point  are  numerous  and  somewhat 
conflicting;  but  we  find  that  the  general  current  of  them,  both 
in  England  and  in  this  country,  is,  that  except  in  residuary 
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elaaes,  general  words,  sach  as  '^goodB"  and  ''chattels,^  when 
following  after  and  coupled  with  words  of  a  limited  significa- 
tion, are  restricted  to  the  same  class  as  the  former:  Williams 
on  Executors,  1015, 1017,  and  cases  cited.  Thos  where  the 
testator  bequeathed  to  his  niece  all  his  goods,  chattels,  house- 
hrid  staff,  furniture,  and  other  things,  which  should  be  in  his 
house  at  A,  it  was  decreed  that  cash  found  at  the  testator's 
house  did  not  pass;  for  by  the  words  "other  things"  should 
be  intended  things  of  like  nature  and  species  with  those  be- 
five  specified:  Trafford  t.  Berrige^  1  Eq.  Cas.  Abr.  201.  Jar- 
man,  in  his  work  on  wills,  cites  the  case  of  Lamphier  v. 
Anpani,  2  Dm.  A  War.  69,  where  a  testator,  after  devising 
eertain  real  estate  to  his  wife,  bequeathed  to  her  all  his  house- 
hold fiimiture,  plate,  house  linen,  and  "all  other  chattel  prop- 
erty that  he  might  die  seised  or  possessed  of,"  and  after  yarious 
l^acies  he  appointed  A  his  executor  and  residuary  legatee. 
Sir  Edward  Bugden  held  that  "all  other  chattel  property" 
meant  all  gtadem  generisy  relying  psrtly  on  the  subsequent 
residuary  gift.  He  thought,  howeyer,  that  the  words  would 
dearly  not  pass  money,  so  that  the  clause  could  not  be  a  gen- 
eral bequest  of  the  entire  personal  estate. 

In  BawUfiM  y.  JenningSj  18  Ves.  Jr.  86,  the  bequest  was, 
^nnto  my  wife,  Alice  Jennings,  200  pounds  per  year,  being 
part  of  the  moneys  I  now  haye  in  bank  security,  entirely  for 
her  own  use  and  disposal,  together  with  all  my  household 
furniture  and  effects  of  what  nature  or  kind  soeyer  that  I  may 
be  possessed  of  at  the  time  of  my  decease."  The  master  of  the 
rolls  said:  "The  second  question  arises  upon  the  widow's 
daim  of  the  whole  residue  of  the  personal  estate,  as  passing 
to  her  under  the  general  word  ^effects.'  That  claim  can- 
not be  sustained.  Part  of  his  property  being  particularly 
l^yen  to  her  afterwards,  the  word  'effects '  must  receiye  a  more 
limited  interpretation,  and  must  be  confined  to  articles  ejus* 
dem  generii  with  those  specified  in  the  preceding  part  of  the 
sentence,  yis.,  household  furniture." 

In  Dole  y.  Johnson,  8  Allen,  864,  the  testator  bequeathed  to 
bis  widow  all  his  household  furniture,  wearing  apparel,  and 
all  the  rest  and  residue  of  his  personal  property.  Hoar,  J.,  in 
construing  this  clause,  said:  "We  think  the  meaping  of  the 
whole  will  is  made  most  consistent  by  restricting  the  word 
*  property '  to  chattels  ejusdem  generis  with  those  enumerated. 
By  this  constmetikm  the  widow  will  take  absolutely  the  house- 
hold fumitore,  wearing  apparel,  and  other  chattels  in  and  about 
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the  house  of  the  testator,  adapted  to  personal  use  and  con- 
veniencey  such  as  books,  pictures,  proyisions,  watches,  plats, 
carriages,  domestic  animals,  and  the  like,  but  not  including 
money,  stocks,  securities,  or  evidences  of  debt" 

In  Johnson  v.  GosSy  128  Mass.  438,  where  the  bequest  was  as 
follows:  "I  give  to  my  wife  all  my  personal  property,  my 
household  effects,  horses,  carriages,  life  insurance,  etc.," — the 
court  held  that  this  general  term,  '*  all  my  personal  property," 
was  not  used  in  its  ordinary  sense,  that  the  language  did  not 
purport  to  bequeath  the  residuum  of  the  testator's  property, 
and  construing  it  in  connection  with  the  words  immediately 
following,  '^  my  household  effects,"  etc.,  that  the  testator's  piu^ 
pose  was  to  describe  property  of  the  same  kind,  and  that  he 
used  the  adjective  "  personal "  as  descriptive  of  chattels  of 
personal  use  and  convenience,  not  including  stocks,  securities, 
or  other  productive  property. 

In  Benton  v.  Bentony  63  N.  H.  289,  66  Am.  Bep.  612,  the 
bequest  was  as  follows:  ^"  I  give  my  wife  every  article  of  house- 
hold furniture,  books,  etc.,  and  every  other  article  of  personal 
property  in  and  about  said  homestead,  or  wherever  found  be- 
longing to  my  estate  ";  and  under  it  the  widow  and  the  resid- 
uary legatees  both  claimed  the  bank  shares,  notes,  and  cash  od 
hand.  The  court  held  that  the  words,  '^  every  other  article  of 
personal  property,"  were  limited  to  the  same  class  of  things  as 
those  enumerated,  and  did  not  include  the  bank  stock,  notes, 
and  cash  claimed  by  the  widow. 

Were  there  no  residuary  clause  in  this  will,  the  words  in 
question  might  and  probably  would  be  construed  to  pass  this 
property  to  the  plaintiff,  for  the  reason  that  courts  are  always 
disposed  to  give  the  broadest  meaning  practicable  to  the  words 
of  a  bequest  when  it  is  necessary  to  do  so  in  order  to  prevent 
intestacy.  The  same  is  true  when  words  of  a  general  signifi- 
cation are  found  in  the  residuary  clause  itself,  and  for  the  same 
reason.  Jarman,  in  commenting  upon  cases  which  indicate 
the  disposition  of  judges  of  the  present  day  to  adhere  to  the 
rule  which  gives  to  words  of  a  comprehensive  import  their  full 
extent  of  operation,  remarks,  however,  'Hhat  in  all  the  pre> 
ceding  cases  there  was  no  other  bequest  capable  of  operating 
on  the  general  residue  of  the  testator's  personal  estate,  if  the 
clause  in  question  did  not.  Where  there  is  such  a  bequest  it 
supplies  an  argument  of  no  inconsiderable  weight  in  &vor  of 
the  restricted  construction  which  is  then  recommended  by  the 
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juixiety  always  felt  to  giye  to  a  will  such  a  coiurtniction  as  will 
render  every  part  of  it  sensible,  consistent,  and  effective." 

Many  of  the  casea  cited  by  the  plaintiff  ^s  counsel  are  upon 
4he  eonstmction  of  residuary  clauses  in  wills.  Such  is  the 
«ase  of  Parker  v.  Marchantj  20  Eng.  Gh.  290,  where  it  was 
held  that  the  words  "  goods,  chattels,  and  effects,''  after  an 
enumeration  of  various  articles,  carried  the  residue  of  the  tes- 
tator's property.  The  vice-chancellor,  in  considering  the 
point  whether  by  these  words  the  testator  had  disposed  of  the 
general  residue  of  his  personal  estate  or  had  so  far  died  intes- 
tate, said:  *'This  turns  upon  the  meaning  to  be  attributed  to 
the  words,  '  goods,  chattels,  and  effects,'  having  regard  to  the 
position  in  which  they  are  found  in  the  will«  and  having  regard 
also  to  the  whole  contents  of  the  will."  Buch  also  is  the  case 
of  Brown  v.  Cogewell^  5  Allen,  656. 

The  will  under  consideration  contains  a  residuary  clause. 
After  the  bequest  to  her  uncle  the  testatrix  gave  all  the  residue 
of  her  estate,  except  two  small  legacies,  to  the  Mary  Fletcher 
Hospital. 

Upcm  these  well-recognised  rules  of  construction,  we  hold 
that  the  words  ^*  goods  and  chattels,"  in  the  connection  in 
which  they  are  found,  should  be  construed  as  having  only  a 
restricted  and  limited  signification,  and  as  not  including  said 
Manwell  notes  and  cash  on  hand;  that  they  are  further  ro- 
etricted  in  their  meaning  by  the  word  '^  personal,"  which  indi- 
cates, when  considered  in  its  relations  to  the  words  "  household 
fomitare,"  that  the  testatrix  intended  by  the  words  in  ques- 
ikn  to  bequeath  only  other  articles  of  the  same  kind,  belong- 
ing to  the  house,  "savoring  of  the  locality,"  adapted  and 
pertaining  to  her  personal  use.  This  view  is  sustained  by  the 
lEUSt  that  DO  definite  amount  of  money  and  notes  was  kept  at 
the  house.  It  often  varied  with  varying  circumstances,  and 
the  notes  and  money  were  carried  away  and  brought  back 
as  the  testatrix  had  occasion  to  go  from  or  return  to  her  home, 
and  were  being  removed  when  she  died. 

To  i^ve  these  words  the  broad  meaning  claimed  for  them  by 
the  plaintiff  would  be  to  invest  them  with  power  by  which  they 
might  have  defeated  what  seems  to  have  been  the  main  pur^ 
pose  of  the  will,  namely,  the  endowment  of  said  hospital;  for, 
at  times,  nearly  the  entire  personal  estate  of  the  testatrix  was 
in  her  bouse. 

In  the  view  we  have  taken  of  this  case,  the  testimony  of  the 
plaintiff,  received  by  the  court  below,  was  wholly  immaterial. 


Digitized  by 


Google 


108  Clark  v.  Snow.  [VermoKii, 

The  remit  is,  the  judgment  of  that  court  is  affirmed,  and  cer- 
tified to  the  probate  ooart. 


Wiu.  Gimra  to  Wntow  *'  all  mj  pi— twial  jiwpertj!  whieh  ^m  waj 
think  proper,"  and  direoting  tlwfc  the  rmi  of  Mid  property  ihall  Im  told, 
was  held  not  to  paas  money  in  testator*!  possesiion,  nor  choses  in  action: 
Oerman  r.  Oennan,  27  Pa.  St.  116;  67  Am.  Deo.  451,  and  note.  So  in  Baitam 
Y.  Beni0H,  63  K.  H.  286,  66  Am.  Bep.  612,  a  bequest  of  ««an  of  the  konse- 
hold  fomitBTs  en  the  hnwestaad,  faifliediwg  piano^  book%  ete.,  and  every 
artiole  of  personal  prapsrtf  in  and  aboat  the  prsmisss,"  was  kald  mot  to 
pats  money  or  ohoses  in  aotion. 


Glabk  v.  Snow. 

[eo  yaaaoR,  WLl 
RjKX>TXBT  MAT  MM  Had  xm  Aotiox  AT  Law  ov  LoffT  NoiB  pajabls  to 
order,  bat  not  negoftiatad,  altiumgh  it  is  not  shown  to  have  besa  ds- 
stroyed. 

Assumpsit.    The  opinion  states  the  oaie. 
PitHn  and  Husej  for  the  plaintiff. 
John  O.  Wing^  for  the  defendant 

BoTOE,  C.  J.  The  referee  finds,  among  other  fiMrts,  that  the 
note  on  which  plaintiff  claims  to  recover  in  this  action  wafl 
lost,  that  it  had  never  been  negotiated,  and  that  it  has  never 
been  paid.  The  note  was  payable  to  the  order  of  J.  W.  Clark, 
was  lost  soon  after  its  execution,  and  a  copy  of  it  was  made 
and  was  proved  before  the  referee.  The  note  was  not  shown 
to  have  been  destroyed. 

The  only  question  that  arises  for  our  consideration  is, 
whether  the  plaintiff's  remedy  is  at  law,  or  whether  he  must 
go  to  equity. 

It  is  said  that  'Hhe  mere  loss  of  an  instrument  will  not  be 
sufficient  to  give  equity  jurisdiction,  but  the  party  must  show 
that  he  has  no  remedy  or  no  sufficient  remedy  at  law.''  The 
loss  "must  obstruct  the  right  of  the  plaintiff  at  law,  or  leave 
him  exposed  to  undue  peril  in  the  future  assertion  of  such 
rights":  Bispham's  Principles  of  Equity,  sec.  177.  The  main 
object  of  the  equitable  jurisdiction  seems  to  be  that  a  recor* 
ery  may  be  had,  and  at  the  same  time  the  defendant  may  be 
indemnified  against  any  possible  liability  growing  out  of  the 
subsequent  discovery  of  the  lost  instrument:  Id. 

We  have  already  held  that  an  action  at  law  may  be  nudih 
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tained,  and  Im  tbe  proper  action  od  a  loat  note  not  negotiable 
or  not  negotiated:  LoMdl  y.  Lazell,  12  Vt  448;  36  Am.  Deo. 
352;  Hopkins  y.  Adams^  20  Vt.  407;  H<mgh  v.  Bartonj  20  Id. 
455. 

In  LauU  y.  Lazell^  supra^  it  was  decided  that  to  defeat  an 
action  at  law  on  a  note,  the  defendant  must  show  affirmatiyely 
that  the  note  was  negotiable,  and  had  been  actually  nego- 
tiated, or  that  it  was  payable  to  bearer,  so  as  to  pass  by  daily- 
eoy.  In  HopHn$  y.  Adam$y  supra^  the  grounds  of  the  equitable 
jnrifldictioo  were  exhaustiyely  considered  by  Judge  Redfield 
in  the  opinion,  where  he  says  that  in  the  case  of  promissory 
notes  ''not  negotiable,  or  not  negotiated,  where  the  loser  may 
sue  at  law,  the  principal  ground  of  the  jurisdiction  must  be 
the  necessity  of  discoyery,  and  the  accident  by  which  that 
which  the  parties  have  constituted  their  contract  has  become 
incapable  of  performing  its  destined  ofiSce." 

It  remains  only  to  ccmsider  whether  the  recent  decision  in 
Adams  y.  Edmunds^  55  Vt.  852,  is  in  conflict  with  the  prin- 
ciple announced  in  the  former  decisions,  and  ought  to  goyem 
thia  case.  The  note  there  was  payable  to  bearer,  and  a  note 
80  payaMc,  as  remarked  in  LazeU  y.  LauUj  supra,  passes  by 
deUv'^ry.  The  consequence  is,  that  any  finder  might  demand 
pa^'iuent,  and  against  such  liability  to  an  unknown  finder  the 
maker  should  be  indemnified.  But  the  maker  is  subjected  to 
no  Boch  risk  in  the  case  of  a  lost  note  payable  to  order  and 
not  negotiated;  for  if  eyer  found,  it  cannot  be  negotiated  by 
any  one;  not  by  the  payee,  for  he  has  been  paid;  nor  by  a 
third  party,  for  that  would  presuppose  the  commission  of  a 
forgery,  which  the  law  will  not  presume. 

Another  consideration  to  be  borne  in  mind  in  this  ccmneo- 
tion  is,  that  the  note  in  suit,  being  on  demand,  and  the  statu- 
tory period  of  sixty  days  (Bey.  Laws,  sec.  2018)  haying  long 
since  expired,  is  oyerdue,  and  any  one  into  whose  hands  it 
might  come,  by  finding  or  otherwise,  would  hold  it  subject  to 
all  the  infirmities  of  such  paper.  He  would  take  only  the 
rights  of  his  assignor,  and  could  not  be  a  bona  fide  purchaser. 

We  cannot  see  how  the  defendant  will  be  subjected  to  any 
riak  by  the  paymei^  of  this  note,  and  so  do  not  consider  him 
entitled  to  indemnity;  and  as  no  other  objection  is  urged  to 
the  law  jnxisdiotion,  we  must  hold  that  the  action  is  well 
btongnt. 

No  question  was  made  as  to  the  plaintifi''s  right  to  neoyer 
sm  tho  item  of  book-account  preyed  before  the  referee. 
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So  that  the  judgment  of  the  ooanty  court  Cor  plaintiff  t» 
recover  both  items  named  in  thereport,  with  interest  on  the 
same,  and  costSi  is  aflkmed. 

Nbootiablb  IvRBvnin;  a  Lonr,  oAXxat  ss  Rsootbud  oa  as  Law}. 
Iho  only  ronMdy  is  in  tikimonjt  MU  F^kd  8m,  inaL  ▼.  Wttdom^  18  Md. 
S20;  81  Am.  Daa  603;  MotuT.  Ttioi.  21  Oratt  656|  8  Am.  Bep.  809.  Bit 
tea thenoiai  ioBdwardtT,  UcKm,  13  Am.  Dm.  480,  uid  Bladt^.  NUamd. 
27  Id.  128,  129,  where  tl&e  nibjeot  of  aotumi  on  lost  notes  is  folly  discnsend. 
In  LmM  t.  LpmXL.  12yti4a;36Am.DeaS0S;i*islieldthBlnlost  note 
not  n^gotinUe,  or  not  traasf ened  if  negotiaUsb  is  leooveteble  vpon  at  bw. 


HUBBABD   AND   WiFB   V.    MaNWBLL. 

[00  Ybbmout,  3Sk] 
RvLS  POB  DxBTBiBunoif  ov  Allxttial  AooRsnov  FoBMiD  <m  Lms  Boa» 
DEBora  ON  UmrATiQABLB  BnrsB,  owned  by  ooterminoos  praprieton,  is^ 
to  extend  the  side  lines  of  each  owner  to  the  nearest  river  bank,  giTing: 
to  each  that  part  of  the  accretion  formed  in  front  of  his  own  land. 

Tbespabs  on  the  freehold.  The  deed  from  Lymnn  and  wife 
to  Ballon,  referred  to  in  the  opinion,  was  the  deed  through, 
which  the  female  plaintiff  derived  her  title,  through  varioua 
intermediate  conveyances,  and  the  description  in  that  deed 
was  as  follows:  "Beginning  at  a  stake  standing  on  the  bank 
of  Onion  (now  Winooeki)  River,  being  the  northeasterly  or 
up-river  comer  of  that  part  of  said  lot  No.  80,  which  waa 
heretofore  owned  by  David  Russell  and  Stephen  Russell; 
thence  south  .  .  •  .  ;  thence  north  69  deg.  80  min.;  east  20> 
chains  to  the  bank  of  Onion  River;  thence  down  said  river,  by 
the  bank  thereof,  to  the  place  of  beginning,  containing  14  £. 
acres."  The  opinion  will  be  understood  by  reference  to  the 
following  diagram  on  the  opposite  page.  Other  fiurts  are  stated 
in  the  opinion. 

HarA  and  Cushmany  for  the  defendant. 

Wale4  and  Wale^  for  the  plaintiffs. 

RoTCB,  C.  J.  This  was  an  action  of  trespass  quare  dau&wn^ 
in  which  the  plaintifb  claim  to  recover  for  an  entry  upon  land 
claimed  by  the  female  plaintiff,  and  the  taking  and  carrying 
away  timber  growing  thereon.  The  case  was  referred,  and 
was  heard  upon  the  report  made.  The  referee  found  that  the 
parties  were  the  owners  of  two  tracts  of  land  in  Burlington, 
lying  upon  the  bank  of  Winooski  River,     The  plaintiffii^ 
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Ill 


land  is  sitaate  above  the  land  of  the  defendant,  and  extends 
along  the  river  for  abont  fifty  rods,  and  the  defendant's  for 
abont  ninety  rods.  Sinee  the  parties  acquired  title  to  the 
shove  tracts  of  land,  the  entire  river  front  of  plaintiffs'  and 
defendant's  land  had  gradually  and  imperceptibly  receded 
toward  the  north  by  deposits  and  accretions  made  thereon  by 
the  Btream,  nntil,  at  the  time  of  the  alleged  trespass,  extend- 
bg  the  side  line  of  the  plaintiffs'  land  straight  to  the  nearer 
river  hank,  the  alluvion  so  formed  in  front  of  their  land 
amounted  to  about  five  acres,  and  the  alluvion  so  formed  in 
front  of  the  defendant's  land  amounted  to  about  eight  and  a 
half  acres.  The  trespass  claimed  to  have  been  committed 
was  upon  the  alluvion  formed  in  front  of  the  defendant's 
knd. 

The  plaintiffs  claim  that  their  ownership  of  the  alluvion  is 
not  cot^Sned  to  that  formed  in  front  of  their  land,  but  extends 
to  and  embraces  a  portion  of  that  formed  in  front  of  the 
defendant's  land,  and  that  the  alluvion  should  be  divided 
between  the  parlies  by  a  line  called  "division  by  shortest 
distanos^"  which  is  to  be  drawn  from  the  point  of  intersection 
of  lbs.  Huhbaid's  westerly  line  with  the  old  bank  of  the  river, 
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as  deBoribed  in  the  deed  referred  to  in  report  from  Lyman 
and  wife  to  Ballou,  ^^northwesterly  to  the  nearest  point  on  the 
present  river  bank  perpendicularly  to  the  thread  of  the  stream, 
making  an  acute  angle  with  said  westerly  bank,  as  defined  in 
said  deed;  or  if  that  line  of  division  should  not  be  considered 
the  true  and  correct  one,  then  said  alluvion  should  be  divided 
between  the  parties  by  a  line  called  'division  by  chord  per- 
pendiculars/ according  to  the  rule  laid  down  in  Emerson  v. 
TayloTy  9  Me.  44,  23  Am.  Dec.  521,  extending  from  said  point 
of  intersection  nearly  north  to  the  present  river  bank,  striking 
the  same  at  a  point  about  nineteen  and  three  fourths  rods  up 
stream,  or  easterly  from  where  said  line  called  'division  by 
shortest  distance'  strikes  the  present  river  bank;  or  if  neither 
of  said  lines  of  division  should  be  adopted,  then  a  line  called 
^division  by  proportional  of  old  and  new  shore,'  according  to 
the  rule  adopted  in  Deerfield  v.  Arms,  17  Pick.  41, 28  Am.  Dec. 
276,  dividing  said  accretion  between  the  parties  in  proportion 
to  the  extent  of  their  respective  lines  on  the  old  river  bank, 
should  be  adopted." 

The  defendant  claimed  that  the  true  line  of  division  of  said 
alluvion  was  a  line  corresponding  with  the  westerly  line  of 
Mrs.  Hubbard's  land,  as  described  in  said  deed  from  Lyman 
and  wife  to  Ballon;  in  oihear  words,  that  the  accretions  formed 
along  the  river  bank  of  plaintiffs'  land  belonged  to  them,  and 
those  formed  in  front  of  his  own  land  to  him. 

And  such  we  understand  the  general  rule  to  be  in  the  case 
of  non-navigable  streams:  3  Kent's  Com.  428;  Boone  on  Real 
Property,  seo.  254. 

Alluvion  haa  been  defined  to  be  an  addition  to  riparian  land 
gradually  and  imperceptibly  made  by  the  water  to  which  the 
land  is  contiguous,  and  to  be  an  inherent  and  essential  at* 
tribute  to  the  ori|i;inal  property,  and  is  said  to  rest  in  the  law 
of  nature,  and  is  analogous  to  the  right  of  the  owner  of  a 
tree  to  its  fruits,  and  the  owner  of  flocks  and  herds  to  their 
natural  increase:  County  of  St.  Clabr  v.  LammgMton^  23  Wall.  46. 

The  owner  takes  the  chances  of  injury  and  of  benefit  arising 
from  the  situation  of  his  property.  If  there  be  a  gradual  loss, 
he  must  bear  it;  if  a  gradual  gain,  it  is  his. 

All  the  cases  cited  in  the  briefs  of  counsel  where  a  different 
rule  from  this  natural  and  obvious  one  has  been  adopted,  in- 
eluding  those  cases  where  either  one  of  tiw  rules  contended 
for  by  the  plaintiffs  here  has  been  applied,  were  either  cases 
where,  from  their  peculiar  eircumstaoceSt  eome  such  method 
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of  divisioQ  seemed  essential  to  a  fair  and  just  distribution 
between  the  riparian  owners,  or  depended  upon  tbe  fact  that 
the  lands  in  question  bordered  on  a  navigable  stream,  and  de- 
rived a  great  part  of  their  actnal  value  from  that  circumstance, 
and  from  the  benefit  of  the  public  easement:  Per  Shaw,  G.  J., 
in  Deerfield  v.  Arrns^  tupra. 

The  only  case  to  which  we  have  been  referred  where  this 
court  has  been  called  upon  to  pass  on  a  similar  question  was 
that  of  Newton  v.  Eddy^  23  Vt.  319,  where  the  opinion  was 
written  by  Judge  Redfield,  who  dissented  from  the  result 
arrived  at  by  a  majority  of  the  court  It  was  decided  upon 
its  own  peculiar  circumstances,  and  with  the  express  recogni- 
tion on  the  part  of  the  court  of  the  fact  that  its  decision  would 
not  be  likely  to  establish  any  general  rule,  and  with  a  confee- 
sion  from  the  dissenting  judge  that,  for  his  part,  he  should 
have  preferred  the  rule  of  the  civil  and  common  law. 

All  the  authorities  collected  in  defendant's  brief  agree  in 
recognizing  the  fact  that  the  law  on  this  subject  is  very  un- 
settled, and  in  confessing  the  impossibility  of  establishing  a 
uniform  rule  which  shall  be  calculated  to  meet  the  infinitely 
varying  circumstances  of  cases  that  may  arise,  and  to  secure 
to  the  parties  in  every  case  a  just  and  equitable  distribution 
of  alluvial  lands.  The  object  of  all  the  cases,  as  defined  by 
Shaw,  C.  J.,  in  Deerfield  v.  ArmSf  supraj  is,  '^  to  establish  a  rule 
of  division  among  these  proprietors  which  will  do  justice  to 
each,  where  no  positive  rule  is  prescribed,  and  where  we  have 
no  direct  judicial  decision  to  guide  us." 

With  this  consideration  in  view,  and  applying  the  principle 
announced  at  the  outset  in  regard  to  the  natural  and  inherent 
right  of  the  owner  of  land,  in  the  absence  of  any  arbitrary 
role  on  the  subject,  and  when  consistent  with  the  rightful 
claims  of  others,  to  its  accretions  and  increments,  as  he  cor- 
respondingly runs  the  risk  of  loss,  to  ascertain  what  portion  of 
the  alluvion  belonged  to  the  plaintifis,  the  side  lines  of  their 
land  should  be  extended  to  the  nearest  river  bank;  and  adopt- 
ing that  rule,  it  will  be  seen  that  no  portion  of  the  land  upon 
which  the  trespass  is  alleged  to  have  been  committed  belonged 
to  the  plaintiffs.  And  no  injustice  or  unfairness  is  wrought  by 
this  method  of  division.  The  defendant  has  lost  by  attrition 
about  seven  acres,  situate  on  that  portion  of  the  river  bank  lying 
below  said  alluvial  deposit.  His  total  gain,  therefore,  is  only 
about  ond  and  a  half  acres;  while  the  plaintiffs  have  sustained 
no  such  loss  to  be  ofiset  against  their  gain.    It  can  hardly  be 
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claimed  that  these  circnmBtances  are  such  as  to  require  a  re- 
sort to  any  arbitrary  rule  for  the  purpose  of  working  out  a  fair 
and  equitable  distribution.  The  '' peculiar  circumstances" 
governing  the  decision  in  so  many  of  the  cases  cited  in  favor  of 
tho  parties  claiming  the  benefit  of  some  such  rule  clearly  do 
not  exist  here,  and  for  that  reason  alone  those  cases  oould  not 
be  relied  upon  as  authorities  in  this. 
Judgment  reversed.  

A  Dimnunrr  Rule  fboii  That  Laid  dowv  ni  tbs  Psnrcir al  Casb  fOB 
Apfobtiokmbht  ov  Alluvial  Aocbrio^s  ■eems  to  havo  been  adopted  in 
most  of  the  oMee:  See  DeaJiM  ▼.  Arms,  17  Pick,  il,  28  Am.  Deo.  276,  and 
Ktkr  T.  Snyder,  114  EL  313»  66  Am.  Rep.  866»  aad  oaaee  cited  theieio,  where 
the  role  was  held  to  be  that  the  aecretioii  should  be  divided  between  the  par- 
ties in  proportion  to  the  extent  of  their  respeotive  lines  on  the  old  river  bsnk. 
Bee  also  note  to  Hagcm  v.  OBmp&eO;  33  Am.  Dea  27d  et  seq. 


Selinas  V.  Vermont  State  AaRiouLTUSAL  SocfiBTY. 

[00  VSIHOIIT,  MB.] 

Ir  18  DuTT  OV  AaaiouLTUBAL  SooisTT  TO  Renbie  Rusovablt  Savs  to 
All  Pntsoirs  lawfnUy  in  attendance  the  plaoe  in  whieh  it  holds  its  pnb- 
Uo  exhibitions.  And  it  is  a  qaestion  of  fact  for  the  jory  to  delennine 
whether  each  society  is  guilty  of  negligence  in  permitting,  dvring  its  ex« 
hibition,  a  striking-maohine  to  be  used  on  its  groand%  without  a  gnard 
around  it,  whereby  a  person  is  injured.  The  court  cannot  assume,  as 
matter  of  law,  that  such  machine  was  not  there  by  the  society's  permis- 
sion. If  it  cannot  be  assumed  that  the  machine  was  there  by  license,  it 
is  a  question  of  fact  whether  it  had  been  so  long  upon  the  ground  that 
the  society  ought,  in  the  exercise  of  reasonable  oare,  to  hare  known  cl 
its  presence. 

Wbxthxb  Pladitot  has  BDor  Oun.TT  OF  CoKTRiBnTORT  KBOuaorci 
18  QnwnoN  of  Fact  for  the  jury  under  proper  instructions  from  the 
court. 

Case  for  negligence.  There  was  a  verdict  and  judgment  for 
the  plaintiff.    Other  facts  are  stated  in  the  opinion. 

Hard  and  Oua&nian,  and  Heaih  and  WUlardy  for  the  defend- 
ants. 

Piihin  qM  HuMj  qM  T.  R.  Oardon,  for  the  plaintiff. 

Tyleb,  J.  The  plaintiff's  evidence,  upon  which  he  rested 
his  case,  and  upon  which  the  defendants  requested  the  court  to 
direct  a  verdict  in  their  fervor,  tended  to  show  that  the  defend- 
ants, on  September  8,  1884,  and  on  the  four  succee<&ng  days, 
held  a  joint  agricultural  and  mechanical  exhibition  in  Howard 
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Park  in  Burlington;  that  the  plaintiff  paid  his  entrance  fee 
on  the  first  day  of  the  exhibition,  and  was  rightfully  upon  the 
grounds;  that  there  was  placed  upon  the  grounds,  about  ten 
rods  from  the  superintendent's  tent,  and  in  nearly  a  direct  line 
between  the  tent  and  Floral  Hall,  a  striking-machine,  consist- 
ing of  a  box  from  two  and  a  half  to  three  feet  long,  a  foot  and 
a  half  high,  and  about  sixteen  inches  wide,  and  so  contrived 
that  a  person  striking  with  a  mallet  weighing  eight  or  ten 
pounds  could  test  his  strength  by  means  of  a  pointer  or  in- 
dicator arranged  in  the  box;  that  the  plaintiff  was  passing 
along  by  the  usual  route  from  the  superintendent's  tent  to- 
wards Floral  Hall,  and  when  near  the  machine,  and  not  6th 
serving  it,  some  person  suddenly  took  up  the  mallet,  and  in 
swinging  it  to  strike  a  blow  hit  the  plaintiff  and  broke  his  leg. 
It  appeared  that  the  accident  occurred  between  two  and  three 
o'clock  in  the  afternoon;  that  the  machine  was  seen  at  that 
place  by  plaintiff's  witnesses  as  early  as  twelve  o'clock;  and 
one  witness  was  confident  he  saw  it  there  between  eight  and 
nine  o'clock  in  the  morning. 

The  question  presented  by  the  plaintiff's  evidence  was 
whether  or  not  the  defendants  were  guilty  of  negligence  in 
suffering  this  machine,  with  no  guard  around  it,  to  remain 
upon  the  grounds  at  this  place,  and  at  a  time  when  visitors  were 
constantly  passing  and  repassing  it.  The  court  was  requested 
to  hold,  as  matter  of  law,  that  they  were  not. 

Corporations  are  liable  for  their  negligent  torts,  and  for  the 
n^Iigence  of  their  officers  and  servants  acting  in  the  course  of 
their  official  duty  or  employment,  in  the  same  manner  and  to 
the  same  extent  that  individuals  are  liable  under  the  same 
circumstances:  Morawitz  on  Corporations,  2d  ed.,  sees.  726, 
734;  Boone  on  Corporations,  sec.  84. 

As  the  defendants  were  holding  a  public  exhibition  in  this 
park,  and  inviting  visitors  thereto,  it  was  their  duty  to  render 
it  a  reasonably  safe  place  for  all  persons  who  might  lawfully 
be  there  in  attendance. 

It  was  claimed  in  argument  by  defendants'  counsel  that  as 
the  machine  was  not  placed  there  by  the  defendants,  and  its 
Qse  was  foreign  to  the  purposes  for  which  these  societies  were 
organised,  it  was  a  case  of  uUra  vireSj  unless  the  defendants 
recognised  the  act  as  done  in  their  business;  that  there  was 
no  evidence  that  defendants  had  any  interest  in  the  machine, 
or  that  it  was  there  by  their  permission,  or  that  it  was  being 
used  with  their  knowledge.    There  was  evidence,  however. 
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that  it  was  one  of  a  kind  of  machinea  oommonlj  exhibited  at 
public  gatherings  of  this  kind,  and  that  there  were  two  or 
three  of  them  on  the  grounds  at  this  exhibition,  and  in  about 
the  same  locality.  The  court  oould  not  assume,  as  matter 
of  law,  that  these  machines,  as  well  as  the  peddlers'  stands^ 
victualing  tents,  and  places  of  amusement  were  not  th«:e  by 
the  defendants'  permission.  If  it  were  not  to  be  assumed 
that  the  machine  was  there  by  license,  it  was  a  question  of 
fact  whether  it  had  been  so  long  upon  the  ground  that  the  de- 
fendants ought,  in  the  exercise  of  reasonable  care,  to  have 
known  of  its  presence.  Whether  it  was  dangerous  or  not  de- 
pended upon  its  construction  and  the  manner  in  whioh  it  was 
used.  These  were  questions  of  fact,  or  at  least  mixed  ques- 
tions  of  law  and  fact,  which  oould  not  properly  have  been  de- 
cided by  the  court 

A  remark  made  by  Bedfield,  C.  J.,  in  Vinton  v*  Sehwdb^  S2 
Vt.  614,  is  applicable  to  this  case:  ^'  But  when  there  is  no  con- 
flict in  the  testimony  in  regard  to  the  particular  facts,  that 
will  not  .always  make  it  a  mere  question  of  law  which  the 
court  may  determine.  If  it  still  rests  upon  discretion,  expe- 
rience, and  judgment,  it  is  matter  of  fact,  and  not  of  law 
merely."  It  was  said  by  Ross,  J.,  in  Whitcomb  v.  DeniOy  52  Vt 
382:  ^*  Whatever  may  be  the  rule  in  other  states  in  regard 
to  its  being  the  duty  of  the  court,  when  the  facts  are  undis- 
puted, to  determine  as  a  matter  of  law  whether  a  thing  has 
been  done  within  a  reasonable  time,  or  with  reasonable  care, 
diligence,  or  prudence,  or  to  determine  any  other  fact  which 
involves  the  judgment  of  the  trier  upon  an  existing  state  of 
facts  and  circumstances,  it  has  been  the  almost  universal  prao* 
tice  in  this  state,  from  the  earliest  recollection  of  the  oldest 
members  of  the  court  and  bar,  to  submit  such  question  to  the 
determination  of  the  jury":  Fassett  v.  Roxburyf  55  Id.  555* 
The  only  departure  from  this  practice  was  in  the  often  quoted 
case  of  Bngga  v.  Taylofy  28  Id.  180. 

A  case  in  point,  as  illustrative  of  the  one  under  considera* 
tiouy  is  Lax  v.  Corporation  of  Darlington^  31  Eng.  Rep.  543, 
cited  in  plainti£f's  brief.  In  that  case  the  defendants  were 
owners  of  a  cattle  market,  and  in  the  market-place  they  had 
erected  a  statue,  around  which  they  had  placed  a  railing  as  a 
fence.  The  plaintiffs  attended  the  market  with  their  cattle, 
and  occupied  a  particular  site,  for  which  they  paid  a  toll.  A 
cow  belonging  to  them,  in  attempting  to  jump  the  railing,  in- 
jured herself  and  died  from  the  injuries.    The  jury  found  thai 
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the  railing  was  dangerouB.  The  court  held  that  the  defend- 
ants, having  received  toll  from  the  plaintiffs  and  invited  them 
to  the  market  with  their  cattle,  were  in  duty  bound  to  keep 
the  market  in  a  aafe  condition;  and  that  an  action  would  lie 
for  the  plaintiff's  loss. 

It  10  fatduErled  by  defendants'  counsel  that,  to  entitle  the 
plaintiff  to  recover,  it  must  appear  affirmatively  that  he  was 
in  the  exeiciae  of  at  least  ordinary  care  for  his  o?m  protection; 
and  that  it  did  affirmatively  appear  that  he  was  exercising  no 
care  at  all,  but  on  the  contrary,  was  guilty  of  gross  negli- 
gence. 

To  enable  the  plaintiff  to  make  out  a  case,  it  was  incumbent 
on  him  to  show  that  the  defendants  were  negligent  in  regard 
to  this  machine,  and  that  no  want  of  care  on  his  part  con* 
tributed  to  tbe  happening  of  the  accident.  Not  that  he  could 
testify,  or  that  witnesses  could  testify,  in  his  behalf  that  he 
was  in  the  exercise  of  due  care,  but  the  burden  was  on  him 
to  produce  such  a  state  of  the  evidence  as  would  enable  the 
trier  of  the  fact  to  say  that  the  defendants  were  negligent  and 
that  his  own  conduct  was  prudent:  Walker  v.  Westfield^  39  Vt. 
246;  Bovee  v.  DanMle,  68  Id.  188. 

The  plaintiff's  evidence  shows  the  manner  in  which  he  was 
walking  past  this  machine,  not  knowing  of  its  existence. 
Whether  he  was  in  the  exercise  of  that  degree  of  care  which 
the  law  requires,  or  whether  he  was  guilty  of  contributory 
negligence,  was  a  question  of  £act  for  the  jury,  under  proper 
bstructions  from  the  court:  EXU  v.  New  Haverty  87  Vt.  601; 
88  Am.  Deo.  618. 

The  judgment  of  the  county  court  affirmed. 

OwvBE  or  PKKMisn  Who  Iwrib  PsBSOira  uton  Tbxm  Mmiiies  an  obli- 
SitMm  that  ttey  are  in  safe  condition:  NkkoU  ▼•  Watkk^fkm  elc  R.  R.  Co.^ 
83  Va.  99;  6  Am.  8t  Bop.  257,  and  note. 

NiouosHOB  18  ▲  Qntsnoir  lOB  thx  Jubt,  xxobpt  when  trsrs  is  No 
OoHfuor  nr  thb  TiBmioKTx  Indiamapoik  etc  R'y  Co,  y.  Watson,  114  Ind. 
IKh  ft  Am.  St.  Rep.  678;  and  tbe  lame  mle  applies  in  determining  what  it 
csntrihQtofy nogligsnest  Be^ftld t. Okkafpete,  AAOe., 70 Wis. 216;  6  Am. 
a  Bop.  168^  H 
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Shobo  V.  Shobo. 

[eo  VsmMOKT,  96&J 

Mamuaob  Pboourxd  bt  Dubbis  will  bb  Akvvllid^  whan  Um  oonaent 
of  the  petitiooer,  a  boy  of  aizteen  yean  of  age,  ii  ahown  to  hsva  been 
extorted  by  bastardy  prooeedinga  agaimt  him,  malicBiwily  and  witfaoat 
probable  came  i]wttg»ted  and  Mi  on  foot  by  the  petitionee^  an  unchaste^ 
pregnant  woman  of  mature  age. 

Petition  to  annul  a  marriage.    The  opinion  statea  the  case. 
Ormsbee  and  BriggSj  for  the  petitioner. 

Ross,  J.  This  is  a  petition  to  haye  the  marriage  solemnised 
between  the  parties  annulled,  alleging,  among  other  things, 
that  the  petitioner's  consent  was  obtained  by  force  and  fraud. 
It  comes  to  this  court  on  the  facts  found  by  the  county  courts 
and  the  exceptions  of  the  petitioner  to  the  refusal  of  the 
county  court  to  annul  the  marriage. 

We  have  given  the  matter  somewhat  careful  attention^  both 
because  the  marriage  contract  is  one  in  which  the  public  gen- 
erally is  interested,  and  because  no  attorney  has  appeared  for 
the  petitionee. 

The  controlling  facts  found  by  the  county  court  are,  that 
the  petitioner,  a  lad  sixteen  years  old,  never  had  sexual  inter- 
course with  the  petitionee  before  or  after  the  performance  of 
the  marriage  ceremony,  and  never  cohabited  nor  lived  with 
her.  She  was  older,  of  bad  repute  for  chastity,  and  without 
probable  cause  maliciously  caused  him  to  be  .arrested  upon 
bastardy  proceedings.  He  was  greatly  frightened  by  the  ar- 
rest, protested  his  innocence,  but  was  told  by  the  officer  he 
must  get  bail  or  go  to  jail.  He  applied  to  his  father  to  bail 
him,  and  was  refused.  The  father  told  him  to  marry  her,  or 
go  to  jail,  and  advised  him  to  marry  her  and  not  live  with 
her.  When  protesting  his  innocence  to  the  officer,  the  officer 
assured  him  that  would  not  save  him.  He  took  his  father's 
advice,  went  through  the  marriage  ceremony  performed  by 
the  magistrate  who  signed  the  warrant  for  his  arrest,  while 
under  arrest,  in  the  presence  of  the  officer,  and  while  greatly 
frightened,  with  the  fixed  intention  of  never  living  with  her, 
which  be  has  fully  carried  out.  Can  there  be  a  doubt  that 
the  marriage  ceremony  was  procured  by  duress?  What  is 
duress?  Says  Mr.  Bishop  (1  Marriage  and  Divorce,  sec.  210): 
''  Where  a  consent  in  form  is  brought  about  by  force,  menace^ 
or  duress, — a  yielding  of  the  lips,  but  not  of  the  mind, — it 
is  of  no  legal  effect."     Bacon's  Abridgment,  under  the  title 
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Duress:  "  If  a  man  takes  A.  S.  to  wife  by  duress,  though  the 
marriage  be  solemcized  in  facte  ecderia^  yet  it  is  merely  void, 
and  they  are  not  husband  and  wife;  for  without  free  consent 
there  can  be  no  marriage."  Again  he  says:  *'  It  seems  clearly 
agreed  that  where  a  person  is  illegally  restrained  of  his  lib- 
arty  by  being  confined  in  the  common  jail,  or  elsewhere,  and 
during  such  restraint  enters  into  a  bond  or  other  security  to 
the  person  who  causes  the  restraint,  he  may  avoid  the  same 
for  duress  or  imprisonment"  Mr.  Bishop,  in  section  213, 
giyes  a  case  agreeing  in  its  facts  with  the  facts  found  by  the 
county  court  in  the  case  at  bar,  except  the  arrest  was  made 
without  warrant,  in  which  the  marriage  was  annulled  for 
duress.  He  intimates  that  if  the  arrest  was  on  a  legal  pro- 
OBBB  it  would  be  otherwise.  No  doubt  that  would  be  true  if 
by  "  legal  process  "  he  means  one  issued  for  legal  cause.  But 
as  to  the  petitionee,  the  process  on  which  she  caused  his  ar- 
rest was  a  pretense,  a  fiction;  because  procured  maliciously, 
and  without  probable  cause.  If  anything,  it  was  worse  than 
an  arrest  without  process,  but  claiming  to  have  one.  Mr. 
Bishop  (sec.  212)  says:  *^A  doubt  may  be  entertained  whether 
a  process  would  not  be  void,  if  shown  to  be  both  malicious 
and  without  probable  cause."  But  illegal  pretense,  as  it  was, 
60  far  as  regards  the  petitionee,  it  accomplished  her  wicked 
and  unlawful  purpose,  frightened  the  boy,  and  caused  him  to 
consent  to  the  performance  of  the  marriage  ceremony  in  form 
only, — a  yielding  of  his  lips,  but  not  of  his  mind.  SartwM  v. 
Hortan,  28  Vt  370,  and  Hofft  v.  Detaey^  60  Id.  465,  are  full 
authority  that  money  procured  by  a  threatened  arrest,  on  a 
charge  which  the  maker  knows  to  be  false  and  without  foun- 
dation in  fact,  may  be  recovered  back.  In  SartweU  v.  Hori(m^ 
rapra,  the  case  of  Cadaval  v.  CoUvm^  4  Ad.  &  E.  858,  is  cited 
with  approval.  The  case  and  decision  is  stated  as  follows: 
'^  That  was  an  action  to  recover  money  paid  to  the  defendant 
after  the  plaintiff*  had  been  served  with  process.  The  fact 
waa  found  by  the  jury  that  the  defendant  knew  that  he  had 
no  claim  upon  the  plaintiff  when  he  sued  out  his  writ"  Cole- 
lidge,  J.,  observed  that  ^'  no  case  has  decided  that  when  a 
frandulent  use  has  been  made  of  legal  process,  both  parties 
knowing  throughout  that  the  money  claimed  was  not  due,  the 
party  paying  under  such  process  is  not  to  have  the  assistance 
of  the  law."  Patterson,  J.,  observed  that  "the  jury  concluded 
that  the  defendant  knew  that  the  debt  did  not  exist,  and  that 
ha  need  the  process  colorably.    To  say  that  money  obtained 
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by  such  axtortioD  oaQDot  be  recovered  back  woald  be  moi>- 
stroneu"  Much  more  moDetrotis,  in  our  judgment,  would  it  be 
to  hold  that  a  boy  only  Bizteen  yean  dd,  whoee  verbal  con- 
sent to  a  marriage  ceremony  had  been  extorted  by  the  use  of 
a  process  known  to  be  without  probable  cause,  and  used  ma- 
liciously, instigated  and  set  <m  fi)ot  by  an  unchaste,  pregnant 
woman  of  mature  age,  cannot  be  relieved  from  the  life-long 
bondage  of  such  a  wife. 

The  judgment  of  the  county  court  is  reversed,  the  pretended 
marriage  annulled  and  vacated. 

A  Man  Amawrsn  ox  BAsrAaiwr  PaociSDniot  oavkot,  tkmgh  he  vmaim 
to  procure  hla  discharge,  have  the  marriage  declared  void  at  procured  hy 
dnreas:  State  v.  Dana,  79  N.  G.  G03;  Johnson  v.  Johna^  44  Tex.  40;  but  wher« 
the  arrest  was  illegal,  malicious,  and  without  probable  cause:  SouU  v.  Jfownjy, 
37  Me.  128;  Bariouy.  MarriB,  IS  Ohio,  408. 


FosTBB  t;.  Adams. 

[«0  Vauom,  aoi] 
MAT  8im  AT  Oirai»  whebi  Bom  Bmnm  id  Onra  Noam  pay- 
able on  time  with  Mourity,  which  he  agreed  to  givei  and  no  demand  for 
the  note  and  seoority  is  necessary  where  the  eeUar  raqnssti  the  buyer  to 
take  the  pn^erty  and  pay  for  it  aa  agreadt  and  Hm  lattar  refuses  to 
do  sou 

AaauMPsiT.    The  opinion  states  the  ease. 

A.  E.  C^worth^  for  the  defendant 

W.  W.  Sticknepj  for  the  plaintiffs. 

Ttler,  J.  The  plaintiflfs  sold  the  engine  and  boiler  in 
question  to  the  defendant,  on  his  agreement  to  give  them  his 
promissory  note  for  eight  hundred  dollars,  payable  on  time, 
and  secured  by  mortgage  on  this  and  other  property.  After 
taking  the  engine  to  pieces  and  moving  it  about  one  hundred 
feet  preparatory  to  its  removal  from  Peru  to  Jamaica,  the  de- 
fendant decided  not  to  take  the  property,  and  requested  the 
plaintiffs  to  keep  it,  which  they  declined  to  do.  The  defend- 
ant notified  the  plaintiffs  that  he  should  not  take  the  prq[>erty, 
and  they  told  him  ''they  wanted  he  should  take  the  engine 
and  boiler,  and  pay  for  them  as  he  agreed." 

Ordinarily,  when  one  party  sells  goods  to  another  on  a  time 
of  credit,  he  has  no  right  of  action  for  the  price,  either  in 
general  astt^mprit  or  book-account,  until  the  time  has  elapsed. 
Had  the  defendant  in  this  case  furnished  the  security,  he 
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would  haye  been  entitled  to  the  fall  termsof  two  and  three  years^ 
credit  before  an  action  could  have  been  maintained  against  him. 
The  question  is,  whether  his  refusal  to  perform  his  part  of  the 
agreement,  as  stated  in  the  referee's  report,  gave  the  plaintiffs 
a  right  to  withdraw  their  credit  and  bring  th^  action  at  once. 

In  the  case  ot  Martin  v.  FvOer,  16  Vt.  108,  the  sale  and 
credit  seem  to  have  been  absolute,  and  the  time  of  credit  and 
the  security  agreed  upon  an  after-consideration.  In  Ascvtney 
Bank  v.  OrmAy,  28  Id.  721,  it  was  held  that  the  neglect 
and  refusal  of  ttie  defendant  to  furnish  the  securities  whcti 
requested  prevented  him  from  claiming  the  benefit  of  the 
stipulated  credit;  that  the  plaintiff  had  the  right,  on  such  a 
refusal,  to  commence  his  action  immediately  and  recover  the 
balance  due.  It  was  held  in  Hale  and  Fish  v.  JoneSy  48  Id. 
227,  that  when  there  was  an  agreement  to  give  time  for  pay- 
ment upon  the  debtor's  giving  a  note  with  surety,  i  such  note 
is  not  ^ven,  the  creditor  may  sue  at  once  in  book  account  or 
in  general  assumpsit 

It  seems  clear,  upon  the  report,  that  the  credit  was  not  abso- 
lute, but  conditional  upon  the  defendant's  giving  a  note  secured 
by  mortgage.  As  was  said  by  Redfield,  C.  J.,  in  Rice  v.  Af^ 
drewsj  32  Vt.  691:  ^'The  security  is  the  consideration  for  the 
credit,  and  when  the  one  fails  the  other  may  lawfully  be 
withdrawn."  Doubtless,  the  cases  of  Eddy  v.  Stafford^  18  Id. 
235,  and  Hals  and  Fish  v.  Jones^  tfupm,  are  reooncilable  npon 
this  view. 

In  Ascuiney  Bank  v.  Ormdfyy  stipm,  the  necessity  of  a 
dmnand  for  the  agreed  securities  before  action  brought  is 
reoi^niied.  We  think,  however,  in  this  case  that  the  defend- 
ant's refusal  to  take  the  property,  and  the  plaintiffs'  request 
that  he  should  take  it  and  pay  for  it  as  agreed,  obviated  the 
necessity  of  a  formal  demand  for  the  note  and  mortgage  be- 
fore the  action  was  cmnmenced. 

As  the  defendant  had  taken  possession  of  the  property,  and 
the  title  thereto  had  vested  in  him,  his  refusal  to  give  his 
notes  therefor  secured  by  mortgage,  as  promised,  was  a  waiver 
of  time  in  making  his  payments,  and  entitled  the  plaintiffs 
immediatdy  to  their  action  in  general  asswmprit  for  the  price 
of  the  goods  sold  and  delivered. 

The  judgment  is  affirmed. 

VanMOi  or  Goods  t»  bb  Pato  io&  mi  Kon  Patablb  nr  Fotdbo,  if 
■uch  note  is  not  giTeiw  may  sue  immsdiately  for  a  breach  of  the  apeeial  agree- 
aient^  and  recover  the  value  of  the  goods  as  damages:  Hanma  v.  MiUtf  21 
Wend.  90;  34  Am.  Dec  216^  and  note. 
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Drew  v.  Edmunds, 

[60  VnMOMT,  40LJ 
AOCEFTANOB    OV   OlflB  WJTHOUT   ObJEOHON    OB    OONBRIOV   BdIXMI  PaBTT 

AocxFTnio,  and  the  party  making  the  offsr  baa  the  right  to  imdentaiid 

that  the  acceptance  waa  aooording  to  the  tanns  of  the  offer. 
AJTiBMATioirs  or  Vemdob  a8  to  Quautt  or  ENonra  and  Boilke  Sold 

BT  Hix  CoNariTDTB  Wabrakit  that  they  are  aa  deaoribedy  when  aaeh 

affirmations  are  relied  npon  aa  the  basia  of  the  aale,  and  are  ao  under- 

stood  by  the  vendor. 
Dsnor  m  Stbam-cher  is  kot  Latbmt,  where  it  ia  readily  diaooveraUe  by 

taking  off  the  corer. 
Plaimtuf  Who  Subs  Two  DzfENBAirTS  gahvot  Dent  ComnrBBOLAZK  od 

the  ground  that  it  did  not  aocrae  to  both,  when  he  baa  always  treated 

the  deal  aa  with  both. 

Abbumpsit.  Plea,  fum  assumprit^  and  two  pleas  in  eet-off. 
The  plaintiff  had  judgment  for  $120,  and  the  defendants  on 
their  plea  in  set-off  had  judgment  for  $212.34,  and  judgment 
was  entered  for  the  defendants  to  recover  of  the  plaintiff  the 
balance,  $92.34.  The  referee  found  that  the  defendants 
bought  of  Drew  and  his  partner  Forsaith,  since  deceased,  a 
steam-engine  and  boiler,  upon  a  printed  description  thereof 
given  to  them  by  the  sellers,  and  other  representations,  which 
are  stated  in  the  opinion.    Other  facts  appear  from  the  opinion. 

French  and  Souikgate,  for  the  plaintiff. 

/.  /.  TFibon,  for  the  defendants. 

Veazey,  J.  When  the  plaintiffs  got  word  that  there  waa 
difficulty  with  the  governor,  they  mcde  a  proposition  to  fur- 
nish another,  with  all  the  fittings,  etc.,  and  take  back  the  old 
one,  at  a  difference  of  forty-five  dollars.  The  defendants  ac- 
cepted the  offer  without  objection  or  condition.  Whatever 
might  have  been  the  right  of  the  defendants  independent  of 
this  arrangement,  we  hold  that  having  gone  into  it,  they  must 
stand  by  it.  The  plaintiffs  had  the  right  to  understand,  by 
the  acceptance  of  their  offer  without  notice  of  other  claim,  that 
the  acceptance  was  according  to  the  terms  of  the  offer. 

The  plaintiffs  are  therefore  entitled  to  recover  the  item  of 
forty-five  dollars,  with  interest  thereon  since  April  1,  1881. 

The  plaintiffs  insist  that  the  defendants  cannot  maintain 
their  claim  in  offset  for  several  reasons:  1.  That  there  was 
no  warranty  in  the  sale  of  the  engine  and  boiler.  The  referee 
finds  there  was  a  warranty,  and  bases  that  finding  on  the 
statement  in  the  printed  slip  (taken  in  connection  with  other 
findings)  that  the  engine  had  been  overhauled  and  put  in 
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good  working  order,  and  was  in  good  order,  and  complete  in 
all  its  parts.  It  is  fbrtherfound  that  this  description  and  rep- 
resentation constitnted  the  basis  of  the  purchase  by  the  de- 
fendants, and  were  relied  upon  by  them,  as  the  plaintiffs  well 
knew,  and  that  they  knew  nothing  about  such  property  as  to 
its  value  or  quality,  and  had  then  had  no  experience  in  using 
it,  and  it  did  not  appear  that  either  of  the  defendants  exam- 
ined the  engine  and  boiler  before  the  purchase. 

The  findings  are  explicit  that  the  defendant  Edmunds,  who 
made  the  purchase,  told  the  plaintiffs  that  he  had  no  knowl- 
edge of  such  property,  and  if  he  bought  this  engine  and  boiler 
he  should  rely  upon  the  plaintiff's  description  of  them;  and 
that  he  also  told  the  plaintiffs  for  what  purpose  he  wanted 
them,  which  was  the  sawing  of  logs  into  lumber  in  a  saw-mill. 
The  plaintiffs  were  dealers  in  engines  and  boilers  in  Manches^ 
ter,  New  Hampshire. 

In  Hogifis  v.  PlympUm^  11  Pick.  99,  Shaw,  G.  J.,  said: 
'*  There  is  no  doubt  that,  in  a  contract  of  sale,  words  of  de- 
scription are  held  to  ccmstitute  a  warranty  that  the  articles 
sold  are  of  the  species  and  quality  so  described."  Again,  in 
WvMor  V.  Lombardy  18  Id.  60,  the  same  learned  judge  said: 
^'It  is  now  held  that,  without  express  warranty  or  actual 
fraud,  every  person  who  sells  goods  of  certain  denomination 
or  description  undertakes,  as  part  of  his  contract,  that  the 
thing  deUvered  corresponds  to  the  description,  and  is  in  fact 
an  article  of  the  spedes,  kind,  and  quality  thus  expressed  in 
the  contract  of  sale." 

This  doctrine  has  been  reasserted  in  many  cases  in  Massa- 
chusetts and  elsewhere.  In  this  state,  in  Beals  v.  Olmsteady 
24  Vt  114,  68  Am.  Dec  160,  it  was  held  that  when  the  ven- 
dor's statements  form  the  sole  basis  of  the  sale,  his  declara- 
tions are  ordinarily  to  be  regarded  as  a  warranty. 

The  referee  finds  that  the  engine  was  not  in  good  order  and 
complete  in  all  its  parts,  nor  had  it  been  put  in  good  working 
cfder,  according  to  the  printed  description.  There  was  there- 
fore the  positive  aflSrmation  that  the  article  had  certain  quali- 
ties which  the  referee  finds  it  did  not  have,  and  this  affbrmation 
was  relied  upon  as  the  basis  of  the  sale,  and  was  so  understood 
by  the  vendors.  In  Padey  v.  Freeman^  8  Term  Rep.  67,  Bui- 
ler,  J.,  referring  to  the  early  cases  of  Cross  v.  Oardnery  Garth. 
90,  8  Mod.  261,  and  Medina  v.  SUmghUm,  1  Ld.  Baym.  693, 
Balk.  220,  said:  «'It  was  righUy  held  by  Holt,  C.  J.,  and  has 
been  uniformly  adopted  ever  since*  that  an  affirmation  at  the 
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time  of  a  Bale  is  a  wairaDty^  provided  it  appear  in  evidence  t» 
have  been  00  intended."  In  detertnining  whether  it  was  sa 
intended,  Benjamin,  in  hie  work  on  sales,  section  613,  saye: 
*'A  decisive  test  is,  whether  the  vendor  assumes  to  assert  a 
fact  of  which  the  buyer  is  ignorant,  or  merely  states  an  opin- 
ion or  judgment  upon  a  matter  of  which  the  vendor  has  no 
special  knowledge,  and  on  which  the  buyer  may  be  expected 
also  to  have  an  opinion,  and  to  exercise  his  judgment.  In  the^ 
farmer  case  there  is  a  warranty;  in  the  latter,  not." 

In  view  of  all  the  facts  in  the  report,  we  think  it  impossible 
to  predicate  error  in  the  conclusion  of  the  referee  that  there- 
was  a  warranty. 

It  is  further  claimed  that  the  breach  found  by  the  referee  ia 
in  respect  to  a  latent  defect  An  express  warranty  covers  a 
latent  defect.  But  we  do  not  think  the  defect  in  the  steam- 
chest  as  found  by  the  referee  was  a  latent  defect.  It  wae 
readily  discoverable,  on  taking  off  the  cover,  that  the  chest 
had  been  badly  eaten  bj  steam,  and  had  been  fixed  up  with 
red-lead  or  putty.  It  would  seem  that  such  a  defect  could 
not  escape  observation  in  overhauling  an  engine,  as  the  plain- 
tiffs said  they  Jiad  done.  The  defendants  could  not  discover 
the  defect,  because  not  visible  until  the  cover  was  removed, 
and  they  would  have  no  occasion  to  take  it  off  if  in  good 
order.    They  had  the  right  to  rely  on  the  representation. 

It  is  further  claimed  that  the  oflfiset  did  not  accrue  to  both 
defendants,  and  so  must  fall. 

We  see  no  good  ground  for  severing  the  deal.  It  ran- 
through  several  months,  and  the  plaii.  tiffs  always  treated  it  as 
a  deal  with  both  defendants,  and  made  their  writ  and  specifi- 
cations against  both.  They  are  in  no  situation  to  deny  a 
counterclaim  in  the  lawsuit  in  behalf  of  both. 

Judgment  reversed,  and  jndgment  for  the  defendants  for 
$28.44,  without  costs.  

RsFsmNTATioia  BT  VaxsoB  xnoK  Whks  Hb  bnniini  that  Vbrmeb 
SHALL  Rblt,  and  upon  whieh  the  latter  docs  nly  in  maldag  a  paztduuN^ 
amount  to  a  warranty:  ffahn  v.  DooliUle,  18  Wim.  196;  86  Am.  Dec  757;  and 
■ee  EUU  v.  Andrewa,  66  N.T.  83;  15  Am.  Rep.  382^386,  note. 

Patent  akd  Latkih?  Defects  in  Abttclb  Sold:  See  HoberU  v.  JefiBna, 
21  N.  H.  116;  63  Am.  Dec.  178,  note.  In  TaUxfr  v.  Peters,  74  Ala.  90,  4^ 
Am.  Bep.  804,  it  was  held,  on  the  sale  of  a  ohnnit  repceecnted  as  a  jnnipe^ 
wood  chnm  with  nickel-plated  duher,  and  which  proved  to  he  made  c^ 
painted  pine  with  poliahed  ifon  daeher,  that  the  defeoto  weve  not  ao  patent 
la  to  avoid  the  wananty. 
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Palmbb  V.  Village  op  St.  Albans. 

rW  Vkmoht.  427.] 
tskW  son  HOT  ImFOTB  to  OhX  MaIT  NBOLICTDf 01  OV  AirOTSXB  vnlMi  fh» 
ittiaiiaB  of  muter  and  aervant  ozkte  between  tbem.  To  ohvge  one 
man  with  tlia  negUganee  of  another,  it  ia  not  aaffieknt  to  ahow  tiwt  the 
latter  waa,  at  the  time,  acting  under  the  employment  of  the  former,  Iml 
it  most  be  shown  that  anch  employment  created  between  them  the  rela- 
tion of  master  and  serrant. 

KUKIdFAI.    GORFO&ATIOH  IS  NOT   LlABLS  lOB   LfJITBIBS    RiSULTINO    VBOM 

Nbolioxhob  ov  m  BicrLona  in  piling  tOea  at  the  direction  of  ita 
street  ooomiiarioner  in  the  corporation  yard,  when  the  corporation 
neither  owned  the  tile%  nor  had  the  custody  or  control  of  them;  but  the 
comnnasioner,  taking  advantage  of  his  official  position,  was  acting,  as  to 
the  tilea,  not  aa  tiie  aetvant  of  the  corporation,  but  aa  an  individual  for 
hia  private.gun,  the  act  of  piling  the  tilea  not  amonnting  to  a  nuisance, 
and  no  public  troat  being  involved.  And  in  an  action  against  aneh  corpo- 
ration to  recover  for  such  injuries,  parol  evidence  is  admissible  to  prove 
that  it  neither  owned  nor  controlled  the  tiles,  although  they  had  been 
ahipped  to  it,  and  a  bill  of  them  had  been  rendered  to  it,  and  allowed  by 
the  preaident  of  ita  board  of  truateea. 

OocoFAsrr  ov  Rbaltt  is  not  Liable  tor  Injuuss  Rvultino  nunc  Nbo- 
uoxKT  UsB  OF  Pkbsonal  Psopebtt  ON  It,  wheu  such  personal  prop- 
erty is  neither  owned  nor  controlled  by  him,  unless  such  use  amounts  to 
a  nuisance. 

Cadbb  will  hot  bs  Rbmahdbd  to  Rbvbbib  lOB  Rbvqioh  ov  ms  Fiin>- 
DTOB  aa  to  a  certain  p(nnt,  which,  it  is  alleged,  waa  not  regarded  as  very 
important  by  counsel,  nor  given  much  prominence  on  the  trial,  when 
the  record  shows  that  the  point  was  brought  to  the  attention  of  the 
referee  by  both  sides,  and  discussed  by  the  court  below. 

Case  for  negligence.  There  was  judgment  on  the  report  of 
the  referee  for  damages.  The  referee  found  that  the  defend- 
ant was  a  municipal  corporation  duly  organized;  that,  at  the 
time  of  the  injury  complained  of,  one  Mason  was  its  duly  ap- 
pointed street  commissioner;  that  the  corporation  was  the 
lessee  of  a  corporation  yard  adjoining  premises  occupied  by 
the  plaintiffs;  that  employees  of  the  corporation  negligently 
piled  a  quantity  of  tiles  against  the  fence  between  the  corpo- 
ration yard  and  the  plamtiffs'  lot,  causing  the  fence  to  fall 
upon  the  female  plaintiff,  thereby  inflicting  upon  her  severe 
bodily  injury,  there  being  no  contributory  negligence  on  her 
part.  The  defendant  offered  evidence  tending  to  prove  that 
the  tiles  were,  at  the  time  of  the  injury,  the  property  of  Ripley 
Sons,  and  were  in  the  custody  and  control  of  said  Mason  as 
an  individual,  and  not  in  his  official  capacity.  The  referee 
admitted  this  evidence,  subject  to  plaintiffs'  objection,  and 
found  that,  if  said  evidence  was  properly  admitted,  it  showed 
that,  at  the  time  of  the  accideuti  the  tiles  were  not  the  prop- 
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ert7  of  the  corporation,  and  were  not  in  the  custody  and  con- 
trol of  it  or  of  its  servants  or  employees,  as  such.  The  ex- 
hibits mentioned  in  the  opinion  were  bills  of  drain  pipe  pre- 
sented to  the  village  of  St  Albans  by  Ripley  Sons,  and  marked 
''allowed"  by  the  president  of  the  board  of  trustees.  Othet 
facts  are  stated  in  the  opinion. 

WiUon  and  J5aU,  and  Cross  and  Starts  for  the  defendant 
Jf .  Buck  and  Son^  for  the  plaintifb. 

RowELL,  J.  The  defendant  offered  evidence  tending  to 
show  that  before  and  at  the  time  in  question  the  tiles  were 
the  property  of  Ripley  Sons,  and  in  the  custody  and  control 
of  Mason  as  an  individual,  and  not  as  water  superintendent 
nor  street  commissioner,  both  of  which  offices  he  had  for  a 
long  time  and  then  held.  The  plaintiffs  objected  to  the  ad« 
mission  of  this  evidence,  for  that  it  was  not  competent  to  show 
such  facts.  But  the  referee  admitted  it,  and  found  therefrom 
certain  facts  which  he  details,  and  from  those  facts  alone  he 
finds  that  the  tiles  in  the  corporation  yard  on  the  day  of  the 
accident  were  not,  when  piled  there  the  fall  before,  nor  thence 
until  after  the  accident,  the  property  of  the  village,  nor  in  ita 
custody  or  control,  nor  in  the  custody  or  control  of  its  servants 
or  employees  as  such. 

It  was  competent  to  show  what  it  is  said  the  evidence 
tended  to  prove,  unless  it  is  to  be  said  that  the  village  is 
liable  any  way,  because  the  tiles  were  on  its  land,  and  in  ita 
apparent  custody  and  control.  But  such  is  not  the  rule  in  re- 
spect of  real  estate,  as  we  shall  see,  unless  the  act  complained 
of  is  a  nuisance  in  itself,  or,  perhaps,  a  public  trust  is  in« 
volved,  neither  of  which  elements  is  present  here. 

It  is  not  claimed  that  the  evidence  did  not  tend  to  show  the 
facts  found  from  it,  but  that  the  finding  from  those  Ceu^ts  is 
unwarranted.  And  here  the  question  is.  Do  those  facts  tend 
to  support  the  finding?  If  they  do,  the  finding  must  stand. 
It  is  true,  as  argued,  that  many  of  them  tend  strongly  against 
the  finding,  and  to  show  that  the  custody  and  responsible  con- 
trol of  the  tiles  were  in  the  village  in  fact  as  well  as  in  ap> 
pearance,  and  for  its  own  purposes  and  business;  but  it  is 
also  true  that  some  of  them  tend  to  show  the  contrary,  and  to 
support  the  finding,  and  so  it  must  stand,  and  the  case  be  de- 
cided from  that  standpoint;  for  we  do  not  think,  as  argued  by 
Mr.  Buck,  that  the  exhibits  referred  to  preclude  parol  evidence 


Digitized  by 


Google 


Jan.  1888.]    Paucxr  v.  Villagb  of  St.  Albanb.  127 

of  ownenhip,  nor  that  the  defendant  is  estopped  to  deny  its 
custody  of  the  tiles. 

It  is  contended  that  the  rule  laid  down  in  Joel  v.  MwxBon^  6 
Car.  &  P.  601,  governs  this  case.    There  the  defendant's  ser- 
vant, in  going  from  one  place  to  another  with  his  master's 
team  on  his  master's  business,  drove  tTAra  viam  for  some  pur- 
pose of  his  own,  and  while  thus  driving  negligently  ran  against 
and  injured  the  plaintiff;  and  it  was  held  that  if  the  servant 
was  going  out  of  his  way  against  his  master's  implied  com- 
mand when  driving  on  his  master's  business,  he  made  his/ 
master  liable;  but  if  he  was  going  on  a  frolic  of  his  own,  with*] 
out  being  at  all  on  his  master's  business,  that  the  master  was ; 
not  liable.    The  law  is  here  most  properly  laid  down,  as  said  | 
in  SUaOi  v.  Fibon,  9  Car.  &  P.  607,  where  it  is  said  to  be 
quite  clear  that  if  a  servant,  without  his  master's  knowledge,  ' 
takes  his  carriage  out  of  the  coach-house,  and  with  it  commits 
an  injury,  the  master  is  not  liable,  and  on  the  ground  that  he 
has  not  intrusted  the  servant  with  the  carriage;  but  that, 
when  the  master  has  intrusted  the  servant  with  the  carriage, 
it  is  no  answer  to  say  that  the  servant  acted  improperly  in  its 
management,  for  if  so,  it  might  be  claimed  that  if  the  master 
directs  his  servant  to  drive  slowly,  but  he  disobeys  and  drives 
fast,  and  thereby  negligently  causes  an  injury,  the  master  is 
not  liable,  which  is  not  the  law,  for  in  such  case  the  master  is 
liable,  because,  by  intrusting  the  servant  with  the  carriage,  he 
has  put  it  in  his  power  to  mismanage  it 

QtMim  V.  Power,  87  N.  Y.  635,  41  Am.  Rep.  392,  is  much  to 
the  same  point.  There  the  defendant  owned  a  ferry-boat  run- 
ning across  the  Hudson  between  two  points.  One  day  when 
the  boat  was  making  a  regular  trip,  the  pilot  in  charge  took 
on  a  boatman  as  matter  of  favor,  and  agreed  to  put  him  on 
board  his  boat,  which  was  part  of  a  tow  passing  up  the  river. 
The  ferry-boat  diverged  from  its  course  to  reach  the  tow,  and 
through  the  negligence  of  those  in  charge  collided  with  a 
canal-boat  attached  to  the  tow,  whereby  the  plaintiff's  intes- 
tate was  thrown  into  the  river  and  drowned;  and  the  defend- 
ant was  held  liable.  In  discussing  the  case,  the  court  says: 
''When  this  ferry-boat  left  the  dock  at  Athens,  it  started  for 
its  terminus  at  Hudson.  It  took  freight  and  passengers  to 
transfer  aeross  the  river.  Servants  and  boat,  as  the  latter 
moved  out  into  the  river,  were  doing  the  master's  business, 
and  acting  both  in  the  line  of  duty  and  employment.  There 
was  a  usual  track  or  route  by  which  the  boat  crossed.    It  may 
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even  have  been  Belected  and  directed  by  the  owner.  In  deyi- 
ating  from  it,  the  servants  might  disregard  the  instructions  of 
the  master,  but  they  were  none  the  less  engaged  in  the  mas- 
ter's  business  of  transporting  freight  and  passengers  from  <Hie 
point  to  the  other  because  they  did  not  follow  the  usual  route 
or  pursued  another  or  even  a  forbidden  track.  They  were 
still  doing  their  master's  business,  though  in  a  manner  con- 
trary to  his  instructions.  If  they  stopped  the  boat  in  the 
middle  of  the  river,  they  did  not  cease  to  be  engaged  in  the 
master's  business.  Even  if  the  motive  was  some  purpose  of 
their  own,  they  were  still  about  their  usual  employment, 
although  pursuing  it  in  a  way  to  subserve  their  own  purpose 
also.  When  they  took  this  passenger  to  the  tow,  and  in  so 
doing  deviated  &om  the  usual  course,  and  stopped  the  boat 
mid-river  for  that  reason,  they  were  still  engaged  in  the  mas- 
ter's business  of  transporting  freight  and  passengers  across 
the  river.  They  were  doing  it  in  a  way  not  authorized,  per- 
haps, and  possibly  in  some  sense  to  effect  a  purpose  of  their 
own;  but  they  were  none  the  less  acting  within  the  scope  of 
their  employment,  and  engaged  in  their  master's  business." 
This  reasoning  brings  out  clearly  both  the  rule  and  its  appli- 
cation. 

The  rule  of  respondeat  superior  is  of  universal  application 
whether  the  act  be  one  of  omission  or  of  commission,  whether 
negligent  or  fraudulent.  And  it  makes  no  difference  that  the 
master  did  not  know  of  the  act,  or  disapproved  it,  or  even  for- 
bade it,  provided  the  servant  was  acting  at  the  time  for  the 
master  and  within  the  scope  of  the  business  intrusted  to  him: 
Philadelphia  etc.  R.  R.  Co.  v.  Derbyj  14  How.  468;  Rowida  v. 
Delaware  etc.  R.  R.  Co.,  64  N.  Y.  129;  21  Am.  Rep.  697; 
Quinn  v.  Power,  87  N.  Y.  535. 

But  the  foundation  of  the  rule  is  the  relation  of  master  and 
servant.  When  that  does  not  exist,  the  law  does  not  impute 
to  one  man  the  negligence  of  another:  Hexainer  v.  Wehb,  101 
N.  Y.  377;  54  Am.  Rep.  703;  Quarman  v.  Burnett,  6  Mees.  &  W. 
499.  Hence,  the  modern  cases  all  show  that  it  is  not  enough, 
in  order  to  charge  one  man  with  the  negligence  of  another,  to 
show  that  the  latter  was  acting  at  the  time  under  the  employ- 
ment of  the  former;  but  you  must  go  further,  and  show  that 
the  employment  created  the  relation  of  master  and  servant  be- 
tween them:  HUliard  v.  RiehardsoUy  3  Gray,  340;  63  Am. 
Dec.  743,  where  the  cases  are  collated  and  commented  upon. 

Now,  testing  this  case  by  the  rule  invoked  for  its  govcm- 
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ment,  we  legard  the  finding  that  the  tiles  were  not  the  prop- 
erty of  the  Tillage,  nor  in  its  custody  or  control,  as  perfectly 
fatal  to  the  plaintiff's  right  of  recovery,  as  it  absolutely  nega- 
tives the  existence  of  the  relation  of  master  and  servant  be- 
tween the  village  and  Mason  or  any  other  of  its  employees  in 
respect  of  the  tiles,  and  precludes  the  consid^:«tions  urged 
upon  us  to  show  the  contrary.  Although  Mason  and  the 
others  who  handled  and  piled  the  tiles  were  at  the  time  the 
employees  of  the  village,  yet  they  were  not  its  servants  as  to 
them,  for  it  was  not  the  business  of  the  village,  nor  a  matter 
in  which  it  had  any  property,  nor  over  which  he  bad  any  con* 
trol;  but  it  was  a  frolic  of  Mason's  own,  in  which  he  seems  to 
have  taken  advantage  of  his  official  position  for  the  purpose  of 
private  gain. 

Nor  do  we  see  any  other  ground  on  which  the  plaintiflb  can 
stand. 

It  has  sometimes  been  said  that  there  is  a  distinction  in  this 
respect  between  fixed  and  movable  property,  and  that  one  in 
the  possession  of  the  former  must  take  care  that  it  is  not  so 
used  as  to  injure  others,  and  this,  whether  it  be  used  by  his 
own  immediate  servants  or  by  contractors  or  their  servants; 
that  injuries  done  upon  such  property  are  in  the  nature  of 
nuiaanees,  for  which  th«  occupant  ought  to  be  held  chargeable 
when  oooasioned  by  those  whom  he  brings  upon  it;  that  the 
law  confines  its  use  to  him,  and  he  should  take  care  not  to 
bring  persons  upon  it  who  do  mischief  to  others.  This  dis- 
tinctioD  is  adverted  to  in  Laugher  v.  Painter^  6  Bam.  A  C.  647; 
Mafor  €te,  of  New  Yeri  v.  BaHey^  2  Denio,  433;  and  noticed 
in  Quarman  v.  Burnett^  6  Mees.  &  W.  499,  But  on  full  con« 
sideration  in  Hobbit  v.  London  €ie.  B.  R,  Co.^  4  Sx.  354,  it  was 
held  that  there  is  no  such  distinction  except  when  the  act 
complained  of  is  such  as  to  amount  to  a  nuisance.  And  this 
]0  undoubtedly  the  present  view.  But  possibly  we  should  add 
to  the  exception  cases  involving  a  public  trust,  as  intimated 
in  nmiard  v.  Iluhard$a%,  8  Gray,  849,  364;  88  Am.  Dec.  748. 

Tha  nsult  is,  that  the  judgment  below  is  reversed,  and  judg- 
SMot  on  the  report  for  the  defendant 

The  petition  for  a  new  trial,  preferred  by  the  defrndanl^  has 
no  foundation,  and  is  dismissed  with  oosta. 

And  now  befiote  entry  of  judgment,  the  plaintifh  move  that 
the  judgment  bekw  be  rerersed  proforma^  and  the  cause  re* 
manded,  to  the  end  that  the  report  may  be  recommitted  to  the 
le&ree  for  him  to  revise  his  finding  in  respect  of  tlie  owner- 
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ship,  custody,  and  control  of  the  tiles,  because,  it  is  said,  that 
point  was  not  regarded  by  plaintiff's  counsel  as  very  material, 
and  was  not  given  much  prominence  before  the  referee;  and 
counsel  think  that  the  finding  of  the  referee  is  so  manifestly 
wrong  that  on  further  bearing  and  full  argument,  even  with- 
out more  testimony,  it  is  very  certain  he  would  change  it. 

When  this  case  was  here  on  exceptions  to  the  directing  of  a 
verdict  for  the  defendant, — 66  Vt.  519, — a  prominent  question 
was,  whether  there  was  evidence  tending  to  show  that  the  vil- 
lage had  the  custody  and  control  of  the  tiles;  and  it  was  held 
that  there  was,  and  that  if  it  had,  their  ownership  was  imma- 
terial. It  also  appears  from  papers  now  handed  up  that  the 
point  was  brought  to  the  attention  of  the  referee  by  both  sides, 
as  well  in  requests  for  findings  as  in  the  briefs  of  counsel.  It 
also  appears  firom  briefs  used  before  the  county  court  that 
the  matter  was  discussed  there. 

In  these  circumstances,  we  know  of  no  practice  that  will 
warrant  the  granting  of  this  motion.  It  amounts  to  asking 
for  a  new  trial  for  the  purpose  of  experimenting  with  the  ref- 
eree for  a  different  result. 

Whin  Act  ov  Inoumbbnt  ov  Owwixm  n  to  bb  Rbqabdbd  as  ax  Own* 
ciAL  Act,  and  when  not.  — It  is  often  diffionlt  to  detemiine  whether  an 
act  done  by  an  inonmbent  of  an  office  is  an  official  or  a  mere  private  act.  . 
Acts  of  an  officer  which  have  no  connection  with  the  duties  of  his  office  are, 
of  coarse,  purely  private  acts,  and  no  more  official  acts  than  the  same  acta 
woold  be  if  done  by  a  person  in  a  private  station:  State  v.  Conover,  28  N.  J.  L. 
224;  78  Am.  Dec.  64;  Sa^  v.  State,  39  N.  J.  L.  136;  May(n'  v.  Mnm^,  S3 
Mich.  61;  33  Am.  Rep.  670;  StaU  v.  Chon,  14  Minn.  456.  There  can  be  no 
difficulty  in  determining  that  such  acts  are  private.  The  difficulty  arises  in 
oases  where  the  acts  relate  to  matters  with  which  the  officer  has  to  do  as  an 
officer,  and  which  he  does,  or  undertakes  to  do,  colore  officii.  In  reference  to 
such  acts,  it  seems  to  be  a  general  rule,  that  to  make  them  official  acts,  it 
must  be  shown  that  they  were  legally  authorised,  and  that  they  were  each 
acts  as  could  be  so  authorized.  Thus  it  is  held  that  »  municipal  coiporation 
is  not  liable  for  unauthorized  and  unlawful  acts  of  its  officers,  although  done 
cohre  offidL-  Thayer  v.  Boston,  19  Pick.  611;  31  Am.  Dec.  167.  Shaw,  G.  J.» 
in  delivering  the  opinion  in  that  case,  said:  "As  a  general  rule,  the  oorpora- 
tion  is  not  responsible  for  the  unauthorised  and  onlawfol  acts  of  its  officers, 
though  done  colore  qffieii;  it  must  further  appear  that  they  were  expressly 
authorised  to  do  the  acts  by  the  city  government,  or  that  they  were  done 
bona  Jide  in  pursuance  of  a  general  authority  to  act  for  the  city,  on  the  sub- 
ject to  which  they  relate**:  See  also  Morrieon  v.  City  qf  Lawrence,  98  Mass. 
219.  In  Boom  v.  CfUy  qf  Utiea,  2  Barb.  104,  it  was  decided  that  a  municipal 
corporation  is  liable  for  a  tortious  act  committed  by  its  agent  pursuant  to  its 
directions  in  relation  to  matters  within  the  scope  of  the  objects  of  its  incor^ 
poration;  but  not  for  any  unauthorized  acts  of  its  officers,  though  done  colore 
offidL    la  that  oasa  it  was  held  that  the  city  of  Utioa  was  not  liable  for  the 
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act  of  one  of  its  aldermen  in  taking  poeseflaion  of  the  honse  and  lot  of 
the  plamtiif  for  tiie  purpose  of  pladng  in  the  hoaae  a  perton  afflieted  with 
the  small-poac.  And  in  Saohing  Seraper  Qk  v.  T^ttie,  61  Iowa»  423^  47  Am. 
Bep.  816,  it  waa  held  that  an  order  for  gooda  signed  by  township  trasteesb 
with  the  additkn  of  their  offioial  desoriptiony  hnt  pniporting  in  the  body 
thereof  to  be  their  penooal  oontraet,  the  oontraet  not  being  soch  as  the  town- 
ship eonld  l^gsUy  make^  boond  the  trasteea  indi^doaUy.  In  Hodges  ▼.  CHtg 
^  Bvifah^  2  Denio^  110^  It  waa  held  that  a  mnnicipal  oorporatkm  has  no 
power  to  provide  entertainments  on  any  oocaaion  whaterer,  and  that  the  city 
was  not,  therefore^  ItaUe  for  an  amonnt  sabscribed  by  the  dty  ooonoil  for 
the  purpose  of  providing  an  entertainment  on  the  oocasion  of  a  Fonrth  of 
July  celebration.  The  foregoing  are  cases  in  which  it  waa  sooght  to  hold  the 
corporation  liable  for  the  aets  of  its  offioers.  In  cases  where  ^Qdm  q[aestion  to 
be  determined  is,  whether  or  not  the  act  of  the  officer  amonnts  to  a  nusoon- 
doct  or  misbehavior  in  offloe,  the  role  seems  to  be  less  strict  Thns  in  BUiU 
▼.  Leodk,  60  Me.  68, 11  Am.  Bep.  172,  it  was  held  that  misoondnot  in  office 
is  not  Umited  to  snch  acts  as  the  law  requires  or  expressly  anthoriaeo  the 
officer  to  perform.  In  that  case  the  def endant^  a  register  of  deeds^  over  his 
official  signature,  knowingly,  purposely,  and  designedly  made  and  deUvered 
to  another  a  certificate  that  he  had  examined  the  title  <»f  an  individnal  tiiereiB 
named  to  a  certain  lot  of  land,  and  foond  no  eooombrance  thereon,  when  he 
well  knew  that  the  registry  contained  the  record  of  an  encnmbrance  by  at* 
tachment  thereon,  and  that  the  eertificKte  waa  Islse.  It  waa  held  that  he 
was  guilty  of  ndsconduct  in  office,  althoogh  it  waa  no  part  of  his  oiBeisl 
duty  to  make  such  an  examination,  or  to  issue  such  oertifioatss.  And  in 
&talt  V.  Wtdqt^  24  Minn.  120,  it  waa  decided  that  an  officer  who  oorrupilj 
does  an  act  beyond  his  authority,  assuming  to  act  offidaUy  and  under  his 
official  designation  in  such  a  manner  as  is  likely  to  deceive  and  mislead  oth- 
ers, b  guilty  of  misbehavior  in  office.  Li  that  case  the  defendant^  who  waa 
county  attosney,  indorsed  on  the  bond  of  a  person  under  arrest  on  a  criminal 
charge  his  approval  of  the  bond,  and  a  direction  that  the  officer  in  eharge  of 
the  prisoner  should  release  htm  u;>on  receipt  of  the  bond.  Tlii?  indorsement 
he  signed  as  county  attorney,  although  snch  approval  and  direction  for  re- 
tease  were  beyond  his  official  authority.  It  was  held  that  he  was  guilty  d 
misbehavior  in  office.  But  in  SiaU  v.  C<3on^  14  Id.  466,  it  was  held  that  a  jus- 
tice of  the  peace  was  not  guilty  of  misbehavior  in  office,  in  advising  a  suitor 
to  ssll  a  Judgment  which  he  had  recovered  in  his  court  Gilfillui,  C.  J., 
who  delivered  the  opinion  in  that  case,  said:  "The  defendant  could  not,  in 
his  official  character,  advise  Klein  to  sell  the  judgment  It  is  not  his  offioial 
duty  to  give  any  advice  on  such  matters.  A  party  has  no  right  to  ask  it^ 
aor  rely  upon  it,  except  as  he  would  ssk  the  advice  of  a  private  person." 

The  question  under  consideration  most  frequently  arises  in  actions  on  the 
official  bonds  d  sheriflb  and  constables.  Suretiee  on  such  bonds  sre  liable 
floly  for  acts  done  in  an  official  capacity,  and  in  actions  against  them  it  is 
■mterial  to  determine  whether  the  acts  for  which  it  is  sought  to  hold  them 
liable  were  official  acts  or  private  ones.  A  few  cases  hold  that  where  % 
aiieriff  or  constable  seises  and  sells  the  property  of  one  man  under  an  execu- 
tion against  the  property  of  another,  his  act  is  not  an  official  act,  but  a  mere 
personal  trespass:  Ex  parte  Reed,  4  Hill,  572;  StaU  v.  Conooer,  28  N.  J.  L^ 
€24;  78  Am.  Dec  M;  SUUe  v.  Brtnon,  11  Ired.  141;  Eaton  v.  KeUg,  72  N.  a 
110;  Taylor  v.  Parber,  43  Wis.  78. 

But  the  great  preponderance  of  authority  ia  iu  favor  of  the  doctrine  that 
the  act  of  a  sheriff  in  seiatng  and  selling  the  property  of  one  person  under  an 
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azaeatkm  against  that  of  another  is  ftnofficuJaet:  Mnrfrae  on  Official  Bonda^ 
•oa  476;  Adncortkr.  Kempe,  1  Doag.  40;  UnUed  8taie$ ▼.  BimB,  1  McAr.  27; 
Van  PtU  y.  LUtltr,  14  Od.  194;  WaM  t.  PtopU,  6  DL  App.  204;  Cbmmon- 
«otti2C&  T.  Siocblon,  6  T.  B.  Mod.  193;  Ard^Y.  NMt,  S  Me.  418;  HarrU  ▼. 
JJoiMOfi*  11  Id.  241;  XxNoeff  ▼.  Padber.  10  Met.  809;  OrtrnJiM  ▼.  9Fi2«M»  13 
Gray,  884;  TVticy  t.  (Tbodioim  6  Allen,  409;  Peep^  ▼.  Sck^Ur,  4  N.  Y.  173, 
OTerruling  En  parte  £eed^  4  Hill,  672;  Eogen  v.  IFcir,  34  N.  Y.  465;  Cten- 
mbigi  v.  j^fxnra,  43  Id.  514;  Mayor  v.  ii^oM,  7  Daly,  436;  JToyor  ▼.  I>ood:jf, 
4  Abb.  Pr.  127;  Demdaon  v.  Pbtmb,  18  Barb.  89;  BaU  ▼.  /Vti«;  86  Id.  402; 
Staie  y.  /enntfi^t,  4  Ohio  St  418;  Carmack  ▼•  Conmomnnlth,  5  Binn.  184; 
BaOinum  ▼.  CarroB,  27  Tez.  23;  84  Am.  Deo.  606;  and  aee  the  note  to  Com- 
mmgealih  y.  CoU,  46  Id.  513-517,  where  the  liability  of  nretiea  on  the  official 
bonds  of  sheri£E8  is  discussed  at  length. 

The  act  of  a  depnty  sheriff  in  leyying  ezeoatiGii  for  the  pqipoae  ot  odllect- 
ing  it  is  an  official,  and  not  a  personal,  act:  Pomd  ▼•  Lemam^  45  Bach.  15ft. 
So  is  the  aot  of  a  sheriff  who,  after  leyying  on  property  under  an  exeention, 
permits  the  defendant  to  remove  and  dispoae  of  it  so  as  to  depriye  the  plain- 
tiff of  his  debt:  Commonwealth  v.  Buri^  4  Bosh,  64.  The  aot  of  an  officer  in 
aeinng  and  selling  proper^  exempt  from  exeootion  is  an  official  aot  for  which 
hiasnreties  are  liable:  McBlkaaey  ▼.  CHUehmd,  30  Ala.  183;  Sirmnt  v.  Ochel- 
iree^  11  Iowa,  158;  State  y.  Moore,  19  Ma  369;  8taU  y.  Farmer,  21  Id.  160. 
In  Missoori,  a  sheriff  appointsd  by  the  court  to  aot  in  lien  of  a  trostee  is 
deemed  to  be  acting  officially,  and  his  Ixmdsmenare  liable  for  his  acts  in  that 
capacity:  Tatum  y.  HoOidag,  59  Id.  422;  8taU  y.  Or^ffUh,  63  Id.  545;  State  y. 
Taylor,  6  Mo.  App.  277.  And  in  Louisiana  a  sheriff  acting  as  the  syndic  of 
an  insolvent  estate  is  regarded  as  acting  in  his  official  capacity!  iSiieoesiioA  qf 
Damd,  14  La.  Ann.  730.  The  act  of  a  dieriff  in  taking  prisoners  to  the  state 
psison  or  patients  to  an  insane  asyhim  is  an  official  act,  and  is  none  the  leas 
■o  beesose  a  part  of  it  must  be  performed  without  the  limits  of  his  county: 
Adams  y.  San  Fraadaeo,  50  OsL  117.  The  act  of  an  officer  w^  seises  and 
sells  property  without  any  writ,  or  under  an  execution  that  h/unetm  efficio, 
is  not  an  official  act,  and  his  sureties  are  not  liable  therefor:  Antsry.  CoQkr^ 
4  Heisk.  89;  BolUman  y.  Chrroll,  27  Tex.  23;  84  Am.  Dec.  606;  State  y.  Mamm, 
21  Wis.  684;  Oeri)er  y.  AekUy,  32  Id.  233;  37  Id.  43;  19  Am.  Eep.  751.  A 
sheriff  receiving  money  on  an  execution  after  the  return  day  has  passed  is  no4 
acting  officially:  Dean  v.  Qovermr,  13  Ala.  526;  FitepairkkY,BraH€kBemk,l4 
Id.  633;  Thomae  y.  Browder,  33  Tex.  783.  But  in  receiying  mooey  fron  Ite 
•ale  of  property  sold  after  tiie  return  day,  which  had  been  Isyied  npea  beta* 
the  return  day,  he  acts  officially:  Soane  y.  Ooeemor,  18  Ala.  659;  64  Ant 
Dea  172;  Denniey.  Ou^pman,  19  Ala.  29;  64  Am.  Dea  186. 

Where  a  sheriff  sells  attached  proper^  puiiwnt  to  aa-agreement  betwvmi 
the  plaintiff  and  defendant,  or  between  tiie  plaintiff  and  the  aberift  he  aeta, 
not  in  his  official  capacity,  |int  aa  a  nMre  agent  of  the  parties:  CTosenior  ▼• 
i>erriiM^  23  Ala.  807;  ^dUost  y.  White,  16  OsL  66.  The  aot  el  a  eonatabls^ 
who^  In  executing  a  diiliesi  wammt,  brsaks  open  a  windoiw  and  entaim  tbe 
same  by  force  and  anns^  curses  and  abuses  the  family,  and  assanlta  tbe 
plaintiff's  naother,  a  boarder  in  the  house,  by  presenting  at  her  a  pistcl» 
within  shooting  distance^  and  threatening  to  shoot  her,  is  not  an  official  act* 
but  a  personal  trespass,  for  whidi  he  slone  is  liaUex  Jetodl  y.  MUle,  8  Boeh, 
62.  A  sheriff  who^  by  order  of  court,  loans  <mt  money  in  his  hands^  dertved 
from  the  sale  of  attached  property,  does  not  act  officially  in  the  matter,  but 
under  a  personal  trust:  Sandere  y.  Parrot*,  1  DuvalU  292.  A  sheriff  m  Ken* 
tacky  is  liable  to  account  for  fee  bills  idiich  he  collects,  but  the  coUeotion  of 
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Mieh  baU  18  not  aa  official  duty  for  which  his  sureties  are  liaUe:  ChiJUh  v. 
OdnunoMmeaUk,  10  Bnah,  281.  A  sheriff,  in  giving  an  nnaaihoriaed  gaaranty 
of  title  to  properly  sold  by  him,  is  not  acting  officially:  BaU  y.  PraU,  36 
Barb.  402.  Where  m  depa^  sheriff  takes  from  the  plaintiff  instraotions  out- 
side of  the  line  of  his  duty  as  deputy,  and  acts  upon  them,  his  acts  are  per- 
sona), and  not  official,  in  their  character:  Pond  v.  Lemon,  45  Barb.  152; 
SoiimB  ▼.  SkOe^  18  Mo.  437;  63  Am.  Dec.  153.  Where  a  constable,  having 
eoUectsd  mon^  oa  an  ezeontion,  informs  the  plaintiff  that  the  money  ib 
ready  for  lum»  bat  the  plaintiff  teUs  him  that  he  has  no  use  for  it,  and  that 
the  ooostable  may  nse  it  if  he  wishes  to  do  so,  the  act  of  the  constable  in  re- 
taining and  naing  the  money  is  not  an  official  act  for  which  his  snreties  are 
ynUe:  SiUr.  KemH%  9  Oal.  71.  In  Kew  York  and  in  Wisconsin  it  seems 
to  be  held  that  what  wonld  be  an  act  of  official  misoondnet  in  the  case  of  a 
sheriff  woold  not  necessarily  amount  to  a  breach  of  the  oondition  of  a  con- 
ataUe's  bond,  required  by  their  statutes:  Taylor  v.  Parker,  43  Wis.  78;  Peo- 
fU  ▼.  LwKU,  03  N.  Y.  586.  In  the  latter  case,  the  wrongful  seizure  and  sale 
by  a  constable  of  the  property  of  one  person  under  an  execution  against 
•aolher  were  hdd  not  to  eonstitnte  a  breach  of  the  conditions  of  his  official 
bond  prescribed  by  the  rerised  statutes,  which  were,  to  pay  to  the  persons 
entitled  thereto  "all  such  sums  of  money  as  the  said  constable  may  become 
liable  to  pay  on  account  of  any  execution  which  shall  be  delivered  to  him  for 
collection.''  The  court  distinguished  the  case  from  that  of  People  y.  Schuyler, 
4  Id.  178,  on  the  the  ground  of  the  difference  between  the  conditions  of  the 
sheriff's  official  bond  and  those  of  the  constable's  bond. 

To  Sbtablibh  Liabiutt  of  Ovb  Pxbson  iob  Nbquobncb  ov  Ahother, 
relation  of  master  and  serrant  must  be  shown  to  exist  between  them:  Mc^ 
Aire  y.  O^rant,  25  H.  J.  L.  366;  67  Am.  Deo.  49;  King  y.  New  YwrheicR.IL 
Cbu,  66  K.  T.  181;  28  Am.  Bep.  87;  Hexamer  y.  WM,  101  K.  T.  877;  64 
AxikBepbTOl 


Bobbbts  v.  Athbbton. 

[60  yaaxom,  «8.J 
OBDBB  Statb  iNaoLvurr  Law  is  Kg  Bab  to  Bboovbbt  cm 
KdtB  owned  by  one  who^  when  the  discharge  was  granted,  was  a  oitisen 
of  aaother  states  and  in  no  way  became  a  party  to  the  insolTenoy  pro- 
alihoegh  the  note  was  exeeated  in  the  former  state,  and  both 
at  the  date  of  ita  exeontioD,  dtuens  of  that  state. 


AaBUMTBiT.    The  Opinion  States  the  case.  !9 

J.  J.MimahcmufndL.  F.  TFQbur,  for  the  defendant.  '^ 

Jf.  H.  Akumder^  kts  the  plainti£f. 

Bmb»  J.  The  note  on  which  recovery  is  sought  was  given 
in  this  state  to  the  plaintiff,  then  a  resident  of  the  state, 
by  the  defendant,  then  also  a  citizen  and  resident  of  the  state. 

The  plaintiff  removed  from  the  state.     Subsequently  the 
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defendant  was  adjudged  an  insolyenti  and  by  due  course  of 
proceedings  received  a  discharge  in  the  court  of  insolvency. 
The  plaintiff  in  no  way  became  a  party  to  the  proceedings  in 
the  court  of  insolvency  in  which  the  defendant  obtained  his 
discharge.  The  single  question  presented  by  the  exceptions  is. 
Did  the  discharge  thus  procured  by  the  defendant  diechai^e 
the  debt  due  the  plaintiff  evidenced  by  the  note?  We  think 
it  is  clear  that  it  did  not.  It  is  now  folly  established  by  the 
decisions  of  the  United  States  supreme  court,  and  of  most  of 
the  state  courts  of  last  resort,  that  state  insolvent  laws  can 
have  no  jurisdiction  beyond  the  limits  of  the  state  in  and  for 
which  they  were  enacted,  and  that  if  the  debt  is  of  such  a 
character  that  it  follows  the  person  of  the  creditor,  no  matter 
where  made,  or  where  to  be  paid,  to  give  a  state  insolvent 
court  jurisdiction  of  the  debt  it  must  have  jurisdiction  of  the 
owner  of  the  debt.  At  one  time  it  was  held  by  the  supreme 
court  of  Massachusetts  that  if  the  debt  were  created  and  to  be 
discharged  in  that  state,  the  state  insolvent  court  had  juris- 
diction to  discharge  the  debt  notwithstanding  its  ritus  was 
with  the  person  of  the  owner,  and  the  owner  did  not  reside  in 
the  state,  and  did  not  take  any  part  in  the  proceedings  which 
resulted  in  granting  the  discharge.  This  doctrine  was  ex- 
pressly denied  by  the  United  States  supreme  court  in  Bcddvdn 
V.  Hale,  1  Wall.  223;  and  it  was  held  that  to  discharge  such  a 
debt,  it  was  necessary  that  the  court  of  insolvency  should  ob- 
tain jurisdiction  of  the  owner  of  the  debt,  which  could  be 
obtained  only  when  he  resided  in  the  state,  or  submitted  to  its 
jurisdiction  by  proving  his  debt,  or  otherwise  becoming  a  party 
to  the  proceedings.  That  case  arose  in  the  state  of  Massa- 
chusetts, and  was  taken  to  the  United  States  supreme  court 
from  United  States  circuit  court  of  that  state.  This  decision 
has  been  generally  followed,  and  has  been  substantially  fol- 
lowed in  this  state  in  Bedeli  and  Warden  v.  Seruton,  64  Vt 
493;  McDougal  and  Young  v.  Page,  55  Id.  187;  45  Am.  Rep. 
602.  See  also  other  cases  cited  by  plaintiff's  council.  The 
statute  (Rev.  Laws,  sec.  1856)  cannot  be  given  force  beyond 
the  jurisdiction  which  the  court  obtained  over  the  plaintiff  at 
the  time  the  petition  was  filed.  It  then  had  and  could  have 
no  jurisdiction  over  the  plaintiff.  He  was  then  a  resident  and 
citizen  of  another  jurisdiction.  He  did  not  in  any  way  sub* 
mit  to  the  jurisdiction  of  the  court 
The  judgment  of  the  county  court  is  affirmed. 
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Emer  cur  Fobbov  Dibohabob  ur  Ivbolybnot:  See  note  to  Peel  y  Bib- 
bard,  G2  Am.  Dec.  611-613.  It  eeems  to  be  the  rule  that  in  order  to  be 
affected  by  »  diacharge  in  insolvency  the  person  to  be  affected  mnst  have 
been  a  par^  to  the  proceedings,  or  mnat  have  been  brought  in  some  nuyiner 
within  the  jnnsdistion  of  the  insolTency.  court:  McDomgai  ▼.  Poffe^  65  Vt 
187;  46AfliLBepwOQ2)  andsee£SMtfanlT.  Adrriii0«oiHlOOliMi.87}  97  Am. 
Dec  8a 


Malanby  V.  Taft. 

[flO  VBBMOMT»  97LJ 

Bahjb  OB  HoBBB  BOB  HotB  D  LiABLB  IN  AcnoH  BOB  Tbotbb^  whsn  he 
bine  him  to  be  driren  to  one  place  and  drives  him  to  a  difbrcnt  one^ 
without  the  oonsent  of  the  owner. 

BiTBDBM  OB  Pboob  OB  KBauoBBGB  IS  OB  Plaibtifb  in  an  action  on  the 
case  for  negligence  against  the  bailee  of  a  horse  for  hire,  and  is  not 
shifted  by  merely  showing  that  the  horse  was  soond  when  delirered  to 
the  bailee,  and  when  retomed  waa  injured  in  a  way  that  does  not  ordi* 
narily  occor  without  n^gjigeooe. 

Case  for  negligence  in  improperly  nsing  and  immoderately 
driving  the  plaintififs'  horse.  The  first  and  third  requests 
asked  by  the  plaintififs  and  refosed  by  the  court  are  as  follows: 
*'  1.  That  if  the  jury  find  that  defendant  used  said  horse  for  a 
difierent  purpose  or  to  perfcvm  a  longer  journey  than  that  for 
which  it  was  hired,  then  the  defendant  takes  upon  himself  the 
risk  of  all  accidents  or  disabilities  which  may  befall  the  prop- 
erty hired,  and  must  make  all  damages  good  to  the  plaintiffs." 
"  3.  If  the  jury  find  that  the  defendant  drove  said  horse  be- 
yond the  limits  of  the  bailment,  this  fact  alone  renders  him 
liable  for  all  damages  sustained  by  the  plaintiffs."  There  was 
a  verdipt  for  the  defendant  Other  facts  are  stated  in  the 
opinion. 

M.  H.  Alexander  and  L.  F.  Wilbur^  for  the  plalntiflh. 

S.  H.  Davisy  for  the  defendant 

Taft,  J.  There  are  two  questions  in  this  case: — 
1.  The  plaintiffs  claimed,  on  trial,  that  they  let  the  horse  to 
be  driven  from  Jericho  to  Hinesburgh  and  return;  that  the 
defendant,  at  Richmond,  a  point  on  the  route,  left  the  route 
and  drove  from  Richmond  to  Huntington  and  back  to  Rich- 
mond. If  the  evidence  satisfied  the  jury  of  this  fact,  and  that 
he  did  so  without  the  consent  of  the  plaintiffs,  the  defendant 
might  have  been  liable  in  an  action  for  trover:  Hart  v.  Shin- 
ner,  16  Vt  138;  Towne  v.  Wiley,  23  Id.  355;  56  Am.  Dec.  86. 
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But  this  action  is  a  case  for  improperly  caring  for  and  ill 
treating  the  horse.  For  all  damages  arising  £rom  such  acts 
And  neglects,  wherever  the  horse  was  driven,  the  charge  per- 
mitted a  recoveiy.  The  i^aintiffs,  therefore,  had  an  opportu- 
nity to  recover  all  damages  declared  for.  There  was  no  error 
in  the  action  of  the  court  upon  the  first  and  third  requests. 

2.  The  second  request  of  the  plaintiffs  to  charge  was,  "thai 
when  property  in  the  exclusive  possession  of  the  baUee  for 
hire  is  injured  in  a  way  that  does  not  ordinarily  occur  without 
negligence,  as  the  plaintiffs'  evidence  tends  to  show  in  this 
oase^  then  the  burden  of  proof  is  upon  the  bailee  to  show  thai 
ii  mm  not  occasioned  by  his  negligence.'' 

It  is  conceded  by  the  plaintiffiB  that  the  burden  of  proof  in 
the  first  instance  was  upon  them;  that  it  was  incumbent  upon 
them  to  show  that  the  injuries  to  the  horse  were  occasioned  by 
the  negligence  of  the  defendant;  but  they  insist  that  they 
discharged  that  duty  and  relieved  themselves  of  that  burden 
by  showing  that  the  horse  was  delivered  to  the  defendant  in  a 
sound  condition,  and  returned  injured  in  a  way  that  does  not 
ordinarily  occur  without  negligence.  That  having  shown  these 
facts,  the  burden  shifted  and  rested  upon  the  bailee  to  show 
that  the  injury  was  not  occasioned  by  his  negligence.  Whether 
they  were  entitled  to  have  this  request  complied  with  depended 
upon  the  duty  of  the  defendant  in  respect  to  the  horse.  The 
request  may  embody  sound  law  had  it  been  the  defendant's 
duty  to  return  the  horse  in  the  same  condition  in  which  he 
received  it;  but  his  duty  was  performed  if,  during  the  bail- 
ment, he  had  exercised  due  care,  and  had  been  guilty  of  no 
neglect  in  his  treatment  of  the  horse.  EEad  he  been  free  from 
fault,  he  was  not  liable,  although  he  might  not  have  returned 
the  horse  at  all.  This  being  the  measure  of  his  duty,  the 
burden  was  upon  the  plaintiffs  to  show  negligence,  and  rested 
upon  them  throughout  the  trial.  The  plaintiffs  do  not  estab- 
lish negligence  by  showing  the  facts  stated  in  the  request;  the 
facts  may  have  been  true,  and  the  defendant  guiltless  of  any 
improper  conduct  in  respect  to  the  horse;  the  injuries  may 
have  arisen  from  some  cause  wholly  disconnected  with  the 
care  or  nse  of  the  horse.  However  potent  the  facts  tending  to 
establish  the  defendant's  guilt  may  be,  there  is  no  time  during 
the  trial  that  the  plaintiffs  are  entitled  to  have  them  with- 
drawn from  the  consideration  of  the  jury  and  a  verdict  ordered, 
upon  a  simple  showing  that  the  horse  when  returned  was  not 
in  the  condition  it  was  in  at  the  time  of  the  bailment,  as  stated 
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in  the  reqiMii  TUb  ease  Bhoold  be  distingniBhed  fiom  those 
where  the  defmdani  is  under  an  obligation  to  return  or  deliver 
propertj  in  the  condition  that  it  was  in  when  he  received  it 
In  snitB  against  common  carriere,  innkeepers,  and  perhaps 
some  others,  a  diflbrent  role  may  apply. 

The  caees  mainly  relied  upon  by  the  plaintifiis  do  not  aid 
ihem.  Collins  y.  Bennett^  46  N.  T.  490,  was  an  action  of  tro- 
ver, and  a  conversion  of  the  horse,  as  the  court  said,  ^'  was 
clearly  proved,  and  no  question  could  therefore  arise  as  to  the 
burden  of  proof."  The  discussion  by  Peckham,  J.,  of  a  ques- 
tion which  he  says  was  not  in  the  case,  is  not  law.  The  cases 
cited  by  him  in  support  of  his  views  are  mainly  those  against 
common  carriers  and  innkeepers.  Logan  v.  Mathews,  6  Pa. 
Bt.  417,  is  a  case  very  similar  to  this  in  its  facts;  but  the 
instructions  of  the  trial  court  which  were  sustained  were: 
'*  When  the  bailee  returned  the  property  in  a  damaged  con« 
dition,  and  fails,  either  at  the  time  or  subsequently,  to  give 
any  account  of  the  matter  in  order  to  explain  how  it  occurred, 
the  law  will  authorize  the  presumption  of  negligence  on  his 
part.  But  when  he  gives  an  account,  although  it  may  be  a 
general  one,  of  the  cause,  and  shows  the  occasion  of  the  injury, 
it  then  devolves  on  the  plaintiff  to  prove  negligence,  unskiU- 
fnlness,  or  misconduct.''  We  by  no  means  concede  this  charge 
to  be  law,  but  if  it  is,  the  plaintifh'  case  is  not  within  it,  as  it 
does  not  appear  that  the  defendant  failed  to  give  an  account  of 
his  expedition,  and  ''  his  testimony  tended  to  deny  and  dis- 
prove every  claim  and  contention  of  plaintiffs  tending  to  fix 
any  liability  upon  him,"  in  which  contingency,  as  the  rule  is 
laid  down  in  that  ease,  it  devolved  on  the  plaintifb  to  show 
negligence. 

Neither  is  the  case  cited  of  EawM  v.  FuOerj  69  Vt  688,  in 
point.  That  action  was  assumpsit  to  enforce  a  contract  obli- 
gation to  return  notes  on  demand;  if  the  defendant  did  not 
fulfill  his  contract,  and  failed  to  return  the  notes,  he  was  liable, 
and  the  burden  was  upon  him  to  show  the  cause  of  his  failure, 
if  he  wished  to  be  relieved  from  it  We  understand  our  ruljng 
upon  this  question  has  always  been  the  doctrine  of  the  English 
Chiurts,  applied  in  some  instances  to  common  carriers.  Cooper 
T.  Barton^  8  Camp.  6,  note,  ^was  an  action  of  assumpsit  for 
not  taking  proper  care  of  a  horse  hired  by  defendant  of  plain- 
tiff. The  plaintiff  proved  the  hiring  of  the  horse;  that  he  was 
returned  to  him  with  his  knees  broken  in  consequence  of  a 
fidlf  whilst  used  by  the  defendant;  and  that  the  horse  had 
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before  that  time  been  often  let  out  to  hire,  and  liad  neTor 
fallen  down.  The  plaintiff  contended  that  this  was  a  snffi- 
cieut  case  to  go  to  the  jury,  although  he  had  given  no  evidence 
of  negligence;  because  as  he  had  shown  that  the  horse  was  a 
good  horse,  and  not  in  the  habit  of  falling,  it  most  be  pre- 
sumed that  the  fall  was  occasioned  by  negligence,  and  it  was 
for  the  defendant  to  prove  the  contrary  if  he  could.  Le  Blanc, 
J.,  however,  said  that  the  plaintiff  must  give  some  evidence 
of  negligence;  and  as  he  had  given  none  in  this  case,  the 
plaintiff  must  be  nonsuited." 

The  same  rule  applies  in  case  of  a  warehouseman  whose 
duty  it  is  to  keep  goods  intrusted  to  him  with  due  care:  WUr 
lett  V.  Rich^  142  Mass.  856;  66  Am.  Bep.  684. 

Bearing  in  mind  the  liability  of  the  bailee  in  a  case  like  the 
one  at  bar,  there  need  be  no  difficulty  in  arriving  at  a  correct 
result,  and  reconciling  the  cases  that  apparently  are  in  conflict. 

Judgment  affirmed.  

Baileb  ov  Hoitn  roa  Hnu  is  Oun.TT  ov  Ck>ifviBaxoH,  in  driving  him 
to  place  difierent  from  that  for  which  he  was  hired:  See  TWm  v.  IKifey,  SS 
Vt.  355;  56  Am.  Dec  S5,  and  note. 

Bailee  is  Presumed  to  have  been  Nbol]oxiit»  and  burden  of  ahowing 
contrary  is  on  him,  where  the  bailor  ahowi  that  he  deliTered  and  the 
bailee  receiTcd  the  property  in  good  condition,  and  that  it  waa  retnmed  in  a 
damaged  state:  Cumim  y.  Wood,  44  HL  416;  92  Am.  Dee.  189.  Bnt  se^ 
conUti,  ClafimY,  Meyer,  75 N.  ¥.260;  81  Am.  B«p.  407;  WWmr.  Skk,  1^ 
Mass.  366;  56  Am.  Rap.  684. 


St.  Johnsbuby  and  Lakb  Ghamplain  Bailboad 
Company  v.  Hunt. 

[60  Vbbmoht,  88&.J 
OmcEE  KAT  Lawtullt  Stop  Railwat  Trazh  ioe  PuBvon  ov  Abbmx^ 
xvo  m  ENonrEBB,  where  the  officer  has  in  his  haadb  a  writ  by  wbidk 
he  is  commanded  to  arrest  the  body  of  snch  engineer. 

Case  for  stopping  the  plaintiff's  cars.  The  case  was  heard 
on*  demurrer  to  the  defendant's  pleas,  and  the  demurrer  was 
flustained.    Other  facts  are  stated  in  the  opinion. 

P.  K.  GUedy  for  the  defendant 

Ide  and  Stafford^  for  the  plaintiff. 

Powers,  J.  This  case  was  heard  upon  a  general  demurrer 
to  the  defendant's  third  special  plea.    The  declaration  in  sab* 
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stance  charged  that  while  the  pLuntiff  was  lawfully  and  prop- 
erly operating  its  railroad  in  running  a  train,  of  which  Collins 
was  the  engineer,  its  engine  struck  and  injured  a  heifer  of  the 
defendant,  there  by  the  fault  of  the  defendant,  wrongfully  upon 
its  track,  and  the  defendant  knowing  he  had  no  legal  cause 
of  action  against  the  plaintiff,  for  the  purpose  of  injuring 
the  plaintiff,  and  delaying  and  hindering  the  operation  of  the 
railroad,  sued  out  a  writ,  and  caused  an  officer  thereunder  to 
arrest  the  body  of  Collins,  the  engineer,  by  stopping  the  train 
for  that  purpose. 

The  third  plea  alleges  that  the  defendant  had  a  legal  cause 
of  action  against  Collins,  which  was  equally  enforceable  against 
the  plaintiff,  founded  ujwn  the  negligence  of  Collins,  the 
plaintiff's  servant,  in  causing  the  injury  to  said  heifer;  that 
suit  thereon  was  brought  against  Collins  tortwise;  that  the 
•defense  to  such  suit  was  assumed  by  the  plaintiff  in  behalf  of 
CoUinSy  and  therein  the  question  whether  said  heifer  was 
onlawftilly,  and  by  the  defendant's  fault,  upon  said  railroad 
track  was  litigated,  and  that  it  was  adjudged  in  such  suit  that 
said  Collins  was  in  the  wrong,  and  judgment  was  entered  in 
favor  of  the  now  defendant  against  Collins;  and  that  the  arrest 
of  Collins  upon  the  writ  in  said  cause  was  in  pursuance  of  the 
defendant's  legal  right,  and  no  more  was  done  than  was  neces- 
sary to  that  end. 

The  question  raised  and  argued  before  us  was,  whether  an 
officer,  having  a  legal  process,  in  which  he  is  commanded  to 
arrest  the  body  of  the  defendant,  may  slop  a  railroad  train  for 
the  purpose  of  making  an  arrest  of  the  engineer  of  such  train. 
The  defendant,  in  his  brief,  says:  ''The  question  submitted  is 
this.  Had  the  officer  the  legal  right  to  stop  the  train  for  the 
purpose  of  arresting  Collins?"  The  plaintiff,  in  its  brief. 
Bays:  *'This  case  is  not  to  be  decided  upon  the  theory  that 
the  plaintiff's  only  claim  to  recover  rests  upon  the  fact  that, 
as  an  incident  of  the  arrest,  he  lost  the  service  of  an  employee. 
That  is  not  the  claim  we  press.  The  question  is  one  of  public 
policy."  The  court  below  sustained  the  demurrer,  on  the 
ground  that  the  officer  had  no  right  to  stop  the  train  to  arrest 
the  body  of  the  engineer  upon  civil  process  against  him. 

It  is  conceded  by  the  plaintiff  that  an  officer  having  proper 
process  might  lawfully  stop  a  train  to  arrest  its  engineer  in  a 
erindnal  proceeding,  but  the  argument  is,  that  in  civil  pro- 
ceedings the  consequences  are,  or  in  conceivable  cases  might 
be,  so  detrimental  to  the  public  using  the  railroad,  the  court 
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flhould  hold,  on  grounds  of  public  policy,  that  the  right  does 
not  exist. 

The  process  was  a  legal  one,  commanding  the  officer  to 
arrest  Collins.  The  command  in  the  process  was  the  com- 
mand, not  of  Hunt,  bnt  of  the  law.  The  officer  did  not  act  in 
making  the  arrest  because  Hunt  commanded  him,  but  because 
the  law  commanded  him.  Hunt,  to  be  sure,  had  invoked  the 
issue  of  the  process,  but  the  sheriff's  justification  and  author- 
ity was  the  command  of  the  process. 

Cases  may  easily  be  conceived  in  which,  upon  considera- 
tions  of  relative  convenience  and  inconvenience,  the  stopping 
of  a  train  to  serve  a  justice  writ  upon  its  engineer  would  seem 
to  be  ridiculous.  But,  on  principle,  would  it  be  any  more  so 
if  the  train  was  stopped  to  serve  a  writ  upon  the  engineer 
claiming  ten  dollars  in  damages  for  an  assault  and  battery, 
than  stopping  it  to  arrest  him  in  a  criminal  proceeding  seek- 
ing to  impose  a  fine  of  ten  dollars  upon  him  for  the  same 
assault?  It  will  hardly  do  to  rest  the  question  upon  conjectu- 
ral difficulties.  If  it  is  a  question  of  public  policy,  it  is  so 
because  its  usual,  normal,  and  legitimate  consequences  aro 
hurtful  to  the  public.  As  a  practical  fact,  there  is  little  dan- 
ger that  officers  will  have  occasion  to  stop  a  train  for  the  ser- 
vice of  process  of  any  kind.  Again,  it  is  conceded  that  the 
officer  might  arrest  the  engineer  at  a  station  on  the  road.  But 
this  would  delay  the  train  just  as  long,  and  work  precisely 
the  same  inconvenience  to  the  public,  as  stopping  it  between 
stations. 

It  is  admitted  that  an  officer  might  stop  a  stage-coach  to 
arrest  the  driver.  This  conceivably  might  delay  the  passen- 
gers on  their  way  to  a  railroad  station,  so  that  they  fail  to  reach 
a  train  that  their  business  requires  them  to  take.  What  is  the 
difference  in  principle  between  an  act  which  hinders  the  pas- 
senger on  a  public  conveyance  to  the  train  and  an  act  which 
hinders  him  while  on  the  train? 

If  the  question  is  one  of  public  policy,  it  must  apply  gener- 
ally to  public  carriers.  But  we  think  the  right  to  arrest  can- 
not be  defeated  upon  any  considerations  that  public  policy 
forbids  its  exercise  in  the  case  of  locomotive  engineers.  The 
command  of  the  process  is  the  voice  of  the  law  speaking  to  its 
officer.  It  is  the  order  of  the  state  of  Vermont  to  do  the  act 
complained  of.  There  is  no  room  for  the  doctrine  of  public 
policy  in  such  a  case.  It  is  illogical  and  absurd  to  say  that 
the  command  of  the  law  cannot  be  executed  because,  ou 
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grounds  of  public  comrenience  or  expediency,  the  court  thinks 
it  better  to  nullify  the  law. 

The  plea  alleges  that  the  defendant's  cause  of  action  existed 
against  the  plaintiff  as  well  as  Collins.  The  suit  for  the  in- 
jury to  the  heifer  might  have  been  maintained  against  the 
railroad  company.  Had  it  been  so  brought,  and  had  the  offi- 
cers stopped  the  train  to  attach  railroad  property  on  board, 
the  same  mischievous  consequences  to  the  public  would  have 
resulted  as  those  now  portrayed.  Can  it  be  claimed  that  pro- 
cess against  a  railroad  company  is  not  to  be  served  as  it  may 
be  against  other  defendants  because  it  will  work  inconvenience 
to  the  public?  Process  served  upon  an  individual  may  work 
incidental  injury  to  others.  If  a  physician  is  arrested,  his 
patients  may  suffer. 

It  is  quite  apparent  that  the  argument  that  public  policy 
forbids  the  service  of  process  as  made  in  this  case  is  unsound 
and  illogical.  The  legislature  can  establish  any  regulations 
in  the  premises  that  may  be  needed. 

The  judgment  is  reversed,  and  judgment  is  rendered  that 
the  demurrer  be  overruled  and  the  third  plea  is  sufficient. 

The  cause  is  remanded,  with  leave  to  the  plaintiff  to  replead 
on  the  usual  terms. 

Ov  A  PoBMSB  HxABUia  ov  This  Cabm,  the  court  bold  that »  raihraad  com* 
psny  may  maintain  an  actaon  against  one  who  malidonaly  canaee  the  arreet 
of  the  engineer  of  one  of  ita  trains,  with  intent  to  delay  the  train  and  injure 
the  emnpanys  8L  Jckmbmrp  tec  B.  B.  €x  v.  BmU,  66  Tt.  670|  46  Am.  B^ 


Babbbb's  Admnibtbatob  u  Bbnnbtt. 

[ooynMMR.eia] 
DaoLaBJxmia  ow  ThAonm  m  Iwaunmu  AaazinryAUimrof  HuGLAni^ 
llMiigh  made  before  he  became  the  owner  of  the  claim,  are  admissible 
and  competent  eridenoe  to  establish  a  defense  in  a  snit  npon  snch  claim, 
and  it  is  error  to  limit  the  declarations  to  the  impeaohment  of  the  plain- 
tiffin  interast. 

AssuMpaix.    Verdict  kat  the  plaintiff.    The  opinion  states 
tliscaae. 

W.  B.  SheUhmandJ.  O.  Baler,  for  the  defendant 

BaUkdimrand  BaimfOnd  BurUm  and  if tmfon,  for  the  plain- 
tifll 
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RowELL,  J.  The  catiBe  of  action  in  this  case,  if  any  there- 
be,  is  non-negotiable,  and  was  assigned  to  Mrs.  Jewett,  the- 
intestate's  daughter,  before  suit  brought,  who  thereby  became 
the  equitable  owner  thereof,  and  the  suit  is  prosecuted  for  her 
benefit;  so  she  is  plaintiff  in  interest.  One  item  sought  to  be^ 
recovered  is  for  defendant's  board  in  the  intestate's  family 
from  October,  1867,  to  October,  1870,  during  most  of  which  time- 
Mrs.  Jewett  and  her  husband  were  also  members  of  the  family,, 
and  Mrs.  Jewett  had  knowledge  of  the  justness  of  the  item. 

The  defendant  showed  by  several  witnesses  that  before  1871,. 
which  was  long  before  the  assignment  to  her,  Mrs.  Jewett  said* 
that  the  defendant  more  than  paid  his  board  while  he  lived' 
in  the  family.  Mrs.  Jewett  was  a  witness,  and  denied  having* 
made  such  statements.  In  the  charge,  the  court  limited  the 
testimony  to  the  impeachment  of  Mrs.  Jewett,  and  denied  its 
competency  as  tending  to  show  the  fact  of  payment,  to  which 
the  defendant  excepted;  and  we  think  the  exception  broad 
enough  to  raise  the  question. 

Robinson  v.  Hutchinsony  81  Vt.  448,  if  followed,  is  decisive 
on  this  point.  There  a  will  was  contested  on  the  ground  of 
want  of  testamentary  capacity,  and  undue  influeuco  of  the 
executor  and  his  brother,  who  were  sons  of  the  testatrix  and 
legatees  under  the  will.  The  contestants  proved  that  at  one 
time  when  his  mother  was  sick,  about  four  years  before  the 
will  was  made,  the  executor  said  she  "  did  not  know  what  she 
was  talking  about";  and  this  was  held  proper,  because  he 
had  consented  to  act  as  executor,  and  had  taken  upon  himself 
the  duty  of  sustaining  the  will,  and  was  interested  in  its  pro- 
visions. It  is  not  important  that  the  executor  was  a  party  of 
record  as  well  as  in  interest,  for  the  law  looks  chiefly  to  the 
real  parties  in  interest,  and  regards  them  as  though  they  were 
parties  of  record:  1  Greenl.  Ev.,  sec.  180;  1  Phill.  Ev.  MSB; 
Hanson  v.  Parker y  1  Wils.  257;  while,  on  the  other  hand,  the 
admissions  of  a  party  of  record  who  is  a  mere  trustee,  or  whose 
name  is  used  as  matter  of  form,  are  not  receivable:  Sargeant 
V.  Sargeantj  18  Vt  871;  nor,  as  we  shall  see  hereafter,  are 
the  admissions  of  one  who  sues  in  a  representative  capacity 
only,  unless  made  while  that  character  was  sustained. 

We  think  Robinson  v.  Hutchinsony  suprCy  is  sound,  though 
Burton  v.  Scotty  8  Rand.  899,  is  a  similar  case,  and  decides  the 
other  way,  on  the  ground  that  the  rule  that  the  admissions 
of  a  party  are  evidence  against  him  rests  upon  the  presump< 
tion  that  no  one  will  make  a  declaration  against  his  own  in* 
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ierest  unless  it  is  true,  and  hence,  that  the  interest  must  exist 
when  the  declaration  is  made.  If  this  were  the  true  ground 
of  the  rule,  the  logic  of  that  case  is  irresistible.  But  it  is  not 
the  true  ground.  The  mistake  lies  in  supposing  the  presump- 
tion to  be  the  test  of  admissibility,  whereas  it  is  only  a  test  of 
credibility;  for,  as  said  by  Professor  Oreenleaf,  in  regard  to 
many  admissions,  it  cannot  be  supposed  that,  at  the  time  of 
making  them,  the  party  believed  tiiey  were  against  his  inter- 
esty  but  often  the  contrary.  Therefore,  he  says  such  eyidence 
seems  to  be  more  properly  admissible  as  a  substitute  for  the 
ordinary  legal  proof:  1  Greenl.  Ev.,  sec.  169.  Mr.  Wharton 
says  it  is  admissible,  either  as  yielding  presumptions  against 
the  party  charged,  or  as  relieving  (under  ordinary  oiroum* 
stances)  the  party  offering  it  from  the  necessity  of  more  for- 
mal proof:  2  Wharton  on  Evidence,  sec.  1077. 

Mr.  Justice  Stephen  defines  an  admission  to  be  a  statement 
that  suggests  an  inference  as  to  a  fact  in  issue,  or  a  fact  that 
is  relevant  or  deemed  to  be  relevant  to  such  fact,  made  by  or 
on  behalf  of  a  party  to  a  proceeding;  and  says  that  every  ad- 
mission is  deemed  to  be  a  relevant  fact  as  against  the  person 
making  it,  except  in  certain  cases;  as,  when  made  by  a  per* 
son  suing  or  sueil  in  a  representative  character  only,  in  which 
case  it  must  be  made  while  the  person  making  it  sustained 
that  character:  Stephen's  Digest  of  Evidence,  53,  64.  Dent  v. 
Dentj  3  Gill,  482,  to  which  we  have  been  referred,  comes  within 
this  exception;  and  there  are  many  other  cases  to  the  same 
effect.  So  when,  by  succession  of  title,  a  party  to  a  suit  is  so 
far  in  privity  with  another  that  he  could  be  affected  by  his 
acts,  then  he  can  be  affected  by  his  admissions  only  when 
they  are  made  during  the  latter's  interest  in  the  subject-mat- 
ter of  the  suit;  for  then  only  can  he  ingraft  them  upon  the 
interest  so  that  they  will  follow  it  into  the  hands  of  his  suc- 
cessor. But  as  to  the  self-disserving  declarations  of  the  real 
party  to  the  suit,  this,  as  we  have  seen,  is  not  the  test  of  ad- 
missibility. And  although  the  best  text-writers  do  not  all 
suggest  precisely  the  same  ground  of  admissibility,  yet  we  ven- 
ture to  say  that  it  is  a  sufficient  ground  that  they  are  the  dec- 
larations of  a  party  in  interest,  and  are  relevant  to  the  issue. 

This  view  renders  it  unnecessary  to  consider  the  other  ex- 
ception. 

Judgment  reversed  and  cause  remanded. 

DBOLABAnom  ibOAiHST  IimsnT  ov  Pabtt  arm  ADMUtaiBLB  III  En* 
anoa  Aoumn  Bmt  Demk  v.  Ckapmtm,  19  Ala.  29t  64  Am.  Deo.  ISO.* 
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Smith  v.  Niagara  Pibb  Ins.  Co. 

[eo  VimicoaT,  oo.] 
QrTnnov,  though  Ixfbofsr,  x7  vot  Sbowv  to  batb  bkxn  Ahhwcrbd 

by  ilM  witneis  to  whom  it  wm  pat»  is  not  gronnd  for  rererad. 
Patksnt  ov  Mobtoaob  Non  la  voir  FaiflinnD  vireiL  FirmN  Tsjims 

have  elafiBed  linoo  iti  maturity. 
MoBTOAOK  Paid,  but  hot  Duchabgkd^  n  not  ByouMBBAiffim,  within  the 
meaning  of  an  inanranoe  contract. 

f  AILUBB  Of  IkBUBSD  TO  StaTI  THAT  Bm  BbUSVBD  PSOPIBTr  WAS  MORT^ 

«A0ID  11  aa  omiaiion  to  state  intemation  material  to  the  riak,  although 
the  mortgagee  had,  without  the  knowledge  of  the  inmired,  preriooaly 
▼olnntarily  destroyed  the  note  secured  by  the  mortgage,  the  insured 
haying,  at  the  time  of  the  contract  of  insurance,  warranted  that  he  had 
not  omitted  to  state  to  the  company  any  information  material  to  the 
risk.  At  least,  such  failure  is  eridance  from  which  that  fact  might  be 
found,  and  if  it  was  a  question  of  law,  the  oonrt  should  direct  a  verdiot 
for  the  defendant,  or  if  it  was  a  question  of  fact»  it  should  be  submitted 
to  the  jury  with  proper  instructions. 
OnnDLAii  AoBirr  or  Insurancb  Gompakt  has  Powxr  to  Waitb  Stats- 
URT  ov  Loss,  notwithstanding  such  statement  is  by  the  terms  of  the 
poUey  a  condition  precedent  to  reoorery,  unless  his  power  is  re- 
stricted, and  the  restriction  waa  known  to  the  insured. 

FOWBB  TO  WaIYB  8TATEMSNT  OF  L0S8  IS  KOT  POSSBSSBD  BT  LoOALAaXHT 

of  an  insurance  company,  who  has  noTer  been  held  out  by  it  as  possoes 
ing  any  other  authority  than  to  reoeiTe  proposals  for  insuranoe,  fix  rates 
of  premiums,  and  issue  policies,  sad  who  has  never  aolod  in  the  eetUs* 
BEiSDt  of  losses. 
GniBBAL  AaxNT  ov  Insubaxgb  Ck)MPAirr  oah  Waivx  Pboov  or  Lq« 
ONLY  IN  Mavktb  Pbovidbd  in  the  contract;  he  cannot  waive  such 
proof  orally  when  the  contract  requires  the  waiver  to  be  indorsed  en  ths 
policy. 

Abbuhpsit  on  an  insurance  policy.  Verdict  for  the  plain* 
tifib.  The  second  request  of  the  defendant,  referred  to  in  the 
opinion,  was,  that  a  yerdict  should  he  directed  {(X  the  defend* 
ant,  ^'because  at  the  time  the  application  for  the  insurance 
was  made,  and  upon  which  the  defendant  company  issued  the 
policy  upon  which  this  suit  is  brought,  she,  the  said  plaintiff^ 
represented  that  the  property  insured  was  not  encumbered, 
when  in  fact  the  plaintifb  had  executed  the  mortgage  afore- 
said, and  had  not  paid  the  same,  and  had  no  reason  to  believe 
but  what  said  mortgage  was  a  valid  and  sobsisiing  claim  and 
mortgage  at  the  time  said  application  for  insurance  was  made.'* 
The  other  facts  are  stated  in  the  opinion* 

Hoikim  and  Stoddard^  for  the  defendant 

Waterfnan^  Martin^  and  JJttt,  and  8,  T.  Davenpwri,  for  the 
pUinti£Ek 
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Taft,  J.  1.  The  d^ndant  objected  to  an  inqtdry  of  a 
witness  upon  the  subject  of  damages.  Conceding  the  quea- 
tion  to  have  been  impropei,  the  exceptions  do  not  show  that 
it  was  answered.  To  avail  the  defendant,  it  most  so  appear, 
and  that  the  answer  was  prejudicial  to  it:  CarpenUr  ▼.  Corinth^ 
ey  Vt  214. 

2.  The  assured  warranted  that  there  was  no  encumbrance 
upon  the  property.  There  was  then  upon  record  an  undis- 
charged mortgage  for  eight  hundred  dollars,  with  accrued 
annual  interest  for  sixteen  years.  The  plaintiffs  claimed  that 
the  presumption  of  payment  applied,  fifteen  years  having  then 
elapsed  since  the  date  of  the  note  and  mortgage.  The  note 
matured  in  July,  1875,  and  it  was  at  the  latter  date  that  the 
fifteen  years  began  to  run,  so  as  to  afford  a  presumption  of 
payment  from  lapse  of  time.  The  fifteen  years  have  not  yet 
expired,  the  presumption,  therefore,  did  not  arise. 

8.  Was  the  undischarged  mortgage  an  encumbrance  within 
the  meaning  of  an  insurance  contract?  It  has  sometimes 
been  so  held:  Warner  v.  MiddleMex  MuL  Ass.  Co.j  21  Conn. 
444;  Muma  v.  Niagara  etc.  Ins.  Co.,  22  U.  C.  Q.  B.  214;  but 
we  think  the  doctrine  generally  prevails,  that  if  the  mortgage 
debt  has  been  paid,  the  undischarged  mortgage  is  not  an  en- 
cumbrance: Merrill  v.  Agricultural  Ins.  Co.f  73  N.  Y.  452;  29 
Am.  Rep.  184;  Hawkes  v.  Dodge  Co.  M.  Ins.  Co.,  11  Wis.  188, 
as  cited  in  Bates's  Digest  of  Fire  Insurance  Decisions,  256,  and 
we  BO  hold. 

4.  The  assured  warranted  that  they,  at  the  time  of  the  eon- 
tract,  had  '^  not  omitted  to  state  to  the  company  any  informa- 
tion material  to  the  risk."  The  undischarged  mortgage  was 
held  by  Mrs.  Eames,  and  she  had,  prior  to  that  time,  secretly 
and  voluntarily  destroyed  the  note,  but  the  assured  had  not 
been  informed  of  that  fact,  so  that  they  must  have  believed 
that  the  mortgage  debt  was  then  a  valid  subsisting  lien  upon 
the  property.  No  payment  had  been  made  on  either  the  prin- 
cipal or  interest.  The  more  important  question  in  respect  to 
the  mortgage  is,  whether  the  failure  to  state  to  the  company 
that  they  believed  the  property  was  mortgaged  was  not  an 
omission  to  state  information  material  to  the  risk.  State- 
ments as  to  encumbrances  are  material;  they  are  made  so  by 
the  policy;  they  have  regard  to  the  risk.  The  object  of  in- 
quiry in  respect  thereto  is  to  ascertain  the  interest  of  the  ap- 
plicant in  the  property,  so  that  the  insurer  can  take  into 
consideration  the  interest  the  applicant  has  in  its  preserva- 
▲m.  St.  Rxr.,  Vol.  Vl. — 10 
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tion.  He  may  have  Done,  bo  that  fire  may  occur  from  his 
neglect,  or  his  active  participation  in  its  origin.  The  value  of 
the  property  burned,  as  found  by  the  jury,  was  $837;  it  was 
insured  for  11,350,  1900  upon  the  buildings,  the  remainder 
upon  their  contents.  The  real  estate  was  mortgaged  for  mora 
than  sixteen  hundred  dollars,  as  the  plaintiffs  then  believed. 
Had  the  mortgage  debt  still  existed,  the  statute  barred  any 
recovery  upon  the  notes,  and  the  policy  was  not  payable  to 
the  mortgagee  in  case  of  loss.  If  the  buildings  did  not  burn, 
the  property  would  be  held  by  the  mortgagee;  if  they  did,  the 
assured  would  receive  their  value  as  the  avails  of  the  policy 
would  belong  to  them.  The  moral  hazard  was  exactly  the 
same  if  they  believed  the  property  mortgaged  as  it  would 
have  been  had  the  mortgage  in  fact  existed.  We  think  that 
when  they  failed  to  state  the  fact  that  they  believed  the  prop- 
erty was  mortgaged,  they  omitted  to  state  information  mate- 
rial to  the  risk;  at  least,  their  failure  was  evidence  from  which 
that  fact  might  have  been  found.  We  have  no  occasion  to 
pass  upon  the  point  of  whether  this  was  a  question  for  the 
court  or  jury.  If  it  was  a  question  of  law,  the  court  should 
have  complied  with  the  second  request;  if  of  fact,  it  should 
have  submitted  it  to  the  jury  with  proper  instructions.  The 
question,  under  the  claim  of  the  defendant  and  the  evidence, 
was  in  the  case,  should  have  been  disposed  of  either  as  one  of 
law  or  fact,  and  was  saved  by  the  exception  to  the  charge 
raised  by  the  second  request. 

5.  By  paragraph  S  of  the  sixth  condition  of  the  policy, 
it  was  the  duty  of  the  assured  in  case  of  loss  to  furnish  the 
defendant,  within  thirty  days,  a  statement  of  the  loss,  signed 
and  sworn  to.  It  is  conceded  that  no  statement  was  furnished. 
It  was  a  condition  precedent  to  a  recovery,  as  it  was  so  pro- 
vided by  the  terms  of  the  policy:  Dtmahue  v.  In$.  Co.^  66  Vt. 
874.  That  the  proofs  of  loss  may  be  waived  by  the  company 
is  unquestioned:  FindeUon  v.  Mettvpole  Ins.  Co.^  57  Id.  520. 
The  plaintiffs  claimed  upon  trial  that  the  proofs  of  loss  were 
waived;  the  jury  so  found.  The  evidence  upon  which  this 
finding  was  based  was  the  testimony  of  the  plaintiffs,  as  to 
the  declarations  of  Tmmer  and  Cudworth,  who,  as  the  plain- 
tiffs claim,  were  acting  as  the  agents  of  the  defendant  Tur- 
ner was  the  general  agent  of  the  defendant,  having  supervinon 
of  ail  its  affairs,  and  its  adjuster  of  losses;  and  unless  re* 
ctricted  in  his  authority,  the  plaintiffs,  having  notion  therso^ 
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we  think  had  all  the  power  of  the  company,  in  the  settlement 
of  a  loes,  to  waive  any  of  the  conditions  of  the  policy. 

6.  Cndworth  was  the  local  agent  of  the  company,  with 
power  to  receive  proposals  for  insurance,  fix  rates  of  premiums, 
and  issue  policies.  It  does  not  appear  that  he  was  ever  held 
out  by  the  defendant  as  possessing  any  other  authority,  or  ever 
acted  in  the  settlement  of  losses.  We  think  he  had  no  au- 
thority to  waive  that  condition  of  the  policy  requiring  a  sworn 
statement  in  the  settlement  of  a  loss,  although  he  might,  un- 
less restricted,  waive  conditions  concerning  the  issuance  of  a 
policy,  or  anything  apparently  within  the  scope  of  his  author- 
ity, in  the  business  committed  to  him.  We  recognize  the  fall 
force  of  the  rule  as  to  the  liability  of  the  principal  for  the  acts 
of  an  agent,  as  stated  in  Inmranee  Co.  v.  WUHnson^  13  Wall. 
222,  ^that  the  powers  of  an  agent  are  prima  facie  co-extensive 
with  the  business  intrusted  to  his  care,  and  will  not  be  nar- 
rowed by  limitations  not  communicated  to  the  person  with 
whom  he  deals."  The  settlement  of  losses  was  no  part  of  the 
business  of  Cud  worth;  he  was  not  for  that  purpose  the  de* 
fendant's  agent:  Bowlin  v.  Hekla  Fire  Ins.  Co.y  86  Minn.  433; 
KyU  V.  Commercial  Un.  Ass.  Co.^  144  Mass.  43.  The  jury  were 
at  liberty,  under  the  charge,  to  find  a  waiver  from  the  decla- 
rations of  either  Turner  or  Cudworth.  If  they  found  it  from 
those  of  the  latter,  it  was  error,  as  he  possessed  no  authority 
to  waive  a  sworn  statement;  and  as  the  waiver  may  have  been 
found  firom  the  illegal  testimony,  there  was  error  in  this  branch 
of  the  case,  irrespective  of  the  question  of  the  authority  of 
Turner. 

7.  Having  held  that  Turner  had  authority  to  waive  any  con- 
dition of  the  policy,  the  question  remains  whether  he  could  do 
so  save  in  the  manner  provided  by  the  contract.  One  con- 
dition of  the  policy  is,  that  no  officer,  agent,  or  representative 
of  tiie  company  should  be  held  to  have  waived  any  of  the  con* 
ditions  of  the  policy  unless  such  waiver  was  indorsed  on  the 
policy.  This  provision  was  a  valid  one,  binding  upon  the  par* 
ties,  and  effect  should  be  given  to  it.  While  the  defendant 
could  give  its  oral  consent  to  a  waiver  of  the  statement,  no 
officer,  agent,  or  representative  could  consent  unless  the  con- 
sent was  indorsed  on  the  policy.  This  point  we  think  well 
taken.  In  Carrigan  v.  Insurance  Co.y  68  Vt  418,  the  contract 
provided  that  no  agent  was  empowered  to  waive  any  of  its 
eonditiooa  without  special  authority,  etc.,  and  it  was  held  that 
ttds  torm  lefaned  to  local  agents,  not  general  onesi  and  the 
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case  notes  the  distinction  between  the  two;  here  the  limitation 
is  upon  the  authority  of  any  officer,  agent,  or  representative. 
If  Turner  was  not  an  officer,  he  was  certainly  a  representative, 
and  his  want  of  authority  to  waive  any  condition  unless  by 
writing  indorsed  on  the  policy  was  brought  to  the  knowledge 
of  the  plaintiffs  by  the  contract  itself;  and  where  an  agent's 
acts  are  in  excess  of  such  authority,  the  principal  is  not  bound: 
iMuranee  Co.  v.  WUkiman^  mpra;  Packard  v.  Dorchester  M.  F. 
Ine.  Co.,  77  Me.  144. 

Where  an  agent  has  apparent  authority  to  do  an  act,  his 
principal  is  bound,  and  if  the  latter  claims  that  the  act  is  in 
excess  of  the  agent's  real  authority,  he  should  show  actual  no- 
tice to  the  party  with  whom  he  deals.  In  the  case  at  bar  the 
law  presumes  notice;  it  is  a  part  of  the  contract,  the  plaintifEs 
agreed  to  it.  Why  should  they  be  released  from  their  agree- 
ment? 

In  WaUh  v.  Hartford  Fire  Ine.  Co.,  73  N.  Y.  5,  the  court  were 
called  upon  to  meet  a  question  similar  to  the  one  involved 
here,  and  they  said:  ^^  The  company  could  itself  dispense  with 
this  condition  by  oral  consent  as  well  as  by  writing,  and  Car- 
penter (the  agent),  unless  si>ecially  restricted,  would  have 
possessed,  in  this  respect,  the  power  of  the  principal.  But 
the  policy  contains  the  provision  that  no  agent  of  the  company 
shall  be  deemed  to  have  waived  any  of  the  terms  and  con- 
ditions of  the  policy  unless  such  waiver  is  indorsed  on  the 
policy  in  writing.  This  is  a  plain  limitation  upon  the  power 
of  agents,  and  can  mean  nothing  less  than  that  agents  shall 
not  have  the  power  to  waive  conditions  except  in  one  mode, 
vii.,  by  an  indorsement  on  the  policy.  The  plaintiff  is  pre- 
sumed to  have  known  what  the  contract  contained,  and  the 
proof  tends  to  the  conclusion  that  this  provision  was  brought 
to  his  notice.  He  saw  fit,  however,  to  accept  the  assurance  of 
the  agent  that  an  entry  in  the  register  was  sufficient  It  is 
difficult  to  see  how,  upon  the  law  of  contracts  and  agency, 
the  plaintiff  can  recover.  The  entry  in  the  register  was  not 
an  indorsement  on  the  policy.  The  oral  consent  was  an  act 
in  excess  of  the  known  authority  of  the  agent.  The  provision 
was  designed  to  protect  the  company  against  collusion  and 
fraud,  and  the  dangers,  and  uncertainty  of  oral  testimony. 
The  case  seems  to  be  a  hard  one  for  the  plaintiffs;  but  oourta 
cannot  make  contracts  for  parties,  nor  can  they  dispense  with 
(heir  provisions." 

The  same  court,  in  Marvin  v«  UtUvereal  Life  Ine*  Co.,  85 
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N.  Y.  S78, 89  Am.  Rep.  657,  in  disposing  of  an  analogous  ques- 
tMn,  said:  **Here  the  policy  in  plain  terms  denied  to  any 
agent,  local  or  general,  the  power  to  waive  conditions,  reserved 
that  authority  solely  to  the  ^  head  ofBce,'  and  some  officer  of 
the  company  there,  and  ga^e  notice  to  Hie  assured  upon  the 
face  of  b»  poKey  of  the  existence  of  this  restriction.  Henkle 
th^'efere  had  no  power  to  waive  payment." 

The  same  rule  has  been  followed  in  Massachusetts:  Forbes 
v.  Agawam  M.  F,  Ins.  Cv.j  9  Cush.  470.  In  Worcester  Bank  v. 
Hartford  F.  Ins.  Co.,  11  Cush.  266,  59  Am.  Dec.  145,  under  a 
like  limitation,  an  agent  took  the  policy,  made  a  memoran- 
dum on  a  book,  and  told  the  assured  that  it  waa  the  same  as 
if  indorsed  on  the  policy;  the  court  held  that  the  policy  was 
void.  In  HaU  v.  Ms^nUs'  AT.  F.  Ins.  Co.,  6  Gray,  169,  the 
policy  prohibited  pf«?ioaB  insurance  without  the  consent  of 
the  president  in  writing;  it  was  held  that  the  policy  was  in- 
valid, although  the  jury  found  an  oral  consent  by  the  presi- 
dent. The  same  question  arose  in  the  late  case  of  Kyis  v. 
Commercial  Un.  Ass.  Co.,  144  Mass.  43.  After  discussing 
the  question  of  the  agent's  authority,  the  court  said:  ''Even 
if  the  agent  had  the  fullest  authority,  could  the  conditions  of 
the  policy  be  waived  other  than  in  the  manner  in  which  they 
provide  for  such  waiver?  The  company,  which  has  seen  fit  to 
prescribe  that  the  terms  and  conditions  of  its  policy  shall  only 
be  waived  by  its  written  or  printed  assent,  has  prescribed  only 
a  reasonable  rule  to  guard  against  the  uncertainties  of  oral 
evidence,  and  by  this  the  assured  has  assented  to  be  bound.'' 
If,  in  this  case,  Turner,  by  consenting  orally  to  a  waiver  of 
the  proofs  of  loss,  can  estop  the  defendant  from  raising  this 
defense,  then  the  clause  of  the  contract  requiring  the  waiver 
of  a  condition  to  be  indorsed  on  the  policy  is  rendered  nuga- 
tory. No  one  can  successfully  contend  that  the  company  has 
not  the  right  to  restrict  the  power  of  its  agents;  and  when 
such  power  is  limited,  is  there  any  good  reason  why  such 
limitation  should  not  bind  the  assured?  The  plaintiffs  can- 
not rely  upon  their  ignorance  of  the  terms  of  their  contract; 
certainly  not  in  the  absence  of  fraud,  and  none  is  claimed  in 
this  case.  In  the  late  case  of  Cleaver  v.  Traders^  Ins,  Co.,  16 
Ins.  L.  J.  744,  Sup.  Ct.  Mich.,  April,  1887,  the  supreme  court 
of  Michigan  conclude  an  opinion  in  a  case  involving  the  ques- 
tion, as  follows:  ''When  the  policy  of  insurance,  as  in  this 
case,  contains  an  express  limitation  upon  the  power  of  the 
agenty  such  agent  has  no  legal  right  to  contract  as  agent  of 
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the  company  with  the  mBOied,  bo  as  to  change  the  conditiooa 
of  the  policy,  or  to  dispense  with  the  performance  of  any  es- 
sential requisite  contained  therein,  either  by  parol  or  writing; 
and  the  holder  of  the  policy  is  estopped,  by  accepting  the 
policy,  from  setting  up  or  rel}ring  upon  powers  in  the  agent 
in  opposition  to  limitations  and  restrictions  in  the  policy." 

To  bind  the  defendant  by  a  waiver  of  the  proofs  of  loss,  it 
should  have  been  indorsed  on  the  policy. 

Judgment  reversed  and  cause  remanded. 


GvifKRiLL  AOBIVT  OF    FiBB    iHSUaAVOB    GOMPAinr  MAM   POWBS  TO  WaIVI 

Co!rDrno5S  in  policy:  See  Kruger  t.  Wetiem  F,  L  Cb.»  72  GkL  91;  1  Am.  81 
Rep.  42,  and  note.  Aa  to  who  is  a  general  agents  aee  Vidt  t.  OermamioL  /m. 
Co.,  26  Iowa,  9;  96  Am.  Dea  83. 

MlSUtKPRKflSNTATION  OOHCERHXHO  KwWJmuuWCM  RsirVBBS  FOUOT  Von^ 

where  the  policy  providee  for  forfeiinre  ia  aaoh  eaae:  OoM  t.  Jftttaol  F*  /. 
Co.,  47  Me.  403;  74  Am.  Dec.  494;  Ooaptr  r.  Famm^  MmL  F.  /.  Ok,  SOFk 
St.  299;  88  Am.  Dec  644,  and  note. 
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Nugent  v.  Boston,  Goncobd,  and  Montbeal  R  B. 

[80  Uaims,  9L] 

QuBrnoH  or  OcnmuBOTOBT  Nbouosncb  is  Pbopeblt  iob  thm  Jurt 
where  the  faets  thoagh  nndispnted  are  rach  that  different  inferenoei 
majr  be  fairly  drawn  therefrom,  or  are  those  upon  which  fair-minded 
men  may  reasonably  arriTe  at  different  oondouons. 

ToBT  —  IdLAflKD  RAiLXOADb — Railroad  company  orer  a  section  of  whose 
track  another  oompany  runs  its  trains,  by  yirtne  of  a  contract,  is  liable  in 
tort  to  the  latter's  brakeman,  who,  without  the  fault  of  himself  or  of  his 
co-employees,  receives  a  personal  injury  while  in  the  performance  of  his 
duty  on  his  employer's  tnin,  solely  by  reason  of  the  negligent  construc- 
tion of  the  former's  depot. 

LLABiLJrT  OF  LiasoB  OF  RAn.BOAp  FOB  NeouqBugb  of  LnsBB.  — An  an* 
thorixed  lease  without  any  exemption  clause  absolves  the  lessor  from  the 
torts  of  the  lessee,  resulting  from  the  negligent  operation  and  handling  of 
its  trains,  and  the  generalnnanagement  of  the  leased  road  over  which  the 
lessor  conld  have  no  control.  But  for  an  injury  resulting  from  the  negli- 
gent  omission  of  some  duty  owed  to  the  public,  such  as  the  proper  con- 
•traction  of  its  road,  station-houses,  etc,  the  charter  company  cannot^  in 
the  abeence  of  etatntory  exemption,  discharge  itself  of  legal  responsibility. 

Raxlboad.  —  CoTBNAirr  from  LisflOR  TO  Keep  Road  nr  Obdxb  akd  Rb- 
FAZB,  or  to  "save  the  lessor  harmless,"  while  it  may  afford  a  means  of 
indemnity  to  ^e  Isesor,  does  not  shield  him  from  responsibility. 

Btcdbxcb.  —  III  AenoM  against  RAn«BOAi>  Ooxfabt  for  injury  to  brake- 
man»  caused  by  proximity  to  passing  cars  of  ne^igently  constructed 
awning  at  station,  evidence  is  admissible  as  to  the  proximity  of  awn- 
ings at  other  stations  on  the  road. 

■vmmcB.  —  Ufoh  Quxsnov  whbthbb  Obddiabt  Cabb  was  KTEsmsBP 
BT  Brabimaw  who  had  sustained  an  injury  from  the  proximity  of  a  neg- 
ligently constructed  awning  while  rapidly  ascending  ladder  on  box-car, 
one  who  has  had  experience  in  going  up  and  down  such  ladders  for  sev- 
eral years  may  testify  that  they  were  not  all  alike,  and  that  it  required 
In  eoasegnsBoe  the  undivided  attention  of  a  person  asnendJng  them. 
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The  material  facts  sufficiently  appear  in  the  opinion,  with 
the  exception  of  certain  eyidence  given  by  one  Sawyer,  witness 
for  the  plaintiff,  who  testified  that  he  was  conductOT  on  the 
train  where  plaintiff  was  employed  when  injured,  that  his 
(Sawyer's)  experience  in  ascending  ladders  on  moving  cars 
bad  been  a  daily  one,  extending  over  a  period  of  four  years, 
that  such  ladders  were  not  all  alike,  and  that  it  required  in 
consequeooe  the  undivided  attention  of  a  peiSQii  ascending 
them.    This  testimony  was  objected  to,  but  was  admitted. 

WUbur  F.  Lunt  and  Joieph  W.  Spauldingy  for  the  plaintiff. 

A.  A.  Stroutj  for  the  defendant. 

ViBQiN,  J.  By  a  contract  of  March  1, 1884,  the  Portland  and 
Ogdensburg  Railroad  Company,  for  certain  valuable  consider- 
ations therein  expressed,  was  permitted,  among  other  thingSi 
to  run  all  of  its  through  freight  trains,  for  one  year  at  least, 
over  that  portion  of  the  defendant's  tracks  between  certain 
named  stations,  between  which  was  the  Bethlehem  station, 
the  defendant  ^'assuming  all  liability  and  risk  of  accident 
arising  from  defect  of  road-bed  or  track,  or  default  of  its  em- 
ployees or  servants." 

On  June  19, 1884,  while  the  permit  was  in  full  force,  the 
Boston  and  Lowell  Railroad  Company  leased  for  ninety-nine 
years  the  defendant's  railroad,  stations,  etc.,  agreeing  to  save 
harmless  the  defendant  *^ against  all  claims  for  injuries  to  per- 
sons during  the  term,  from  any  and  all  causes  whatever." 

The  plaintiff  was  rear  brakeman  on  a  Portland  and  Ogdens- 
burg special  freight  train  bound  west.  While  he,  in  pursu- 
ance of  a  signal  for  setting  brakes,  was  rapidly  ascending  the 
iron  ladder  on  the  side  of  a  box-^sar  to  perform  his  duty  of 
setting  the  brake  thereon,  the  train  being  in  motion,  his  head 
came  in  contact  with  the  end  of  the  depot  awning,  of  same 
height  as  the  car,  and  eighteen  inches  there&9m,  and  he  was 
therebj  knocked  off  between  the  cars,  and  before  he  could  ex- 
tricate himself,  his  right  arm  was  so  crushed  by  the  wheels  of 
the  saloon-car  that  amputation  became  necessary. 

The  jury,  after  a  charge  to  which,  so  far  as  the  geneial 
merits  of  the  case  is  concerned,  no  exception  is  alleged,  re- 
turned a  verdict  for  the  plaintiff  for  three  thousand  one  hun« 
dred  dollars.  Under  the  instructions,  the  jury  must  have 
found  that  the  awning  was  negligently  oonatnioted  on  ao* 
count  of  its  proximity  to  the  passing  car;  second,  that  the  in- 
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joiy  WM  earned  eriely  thereby;  and  third,  that  the  plaintiff 
was  in  the  exercise  of  ordinary  care  at  the  time  of  the  injury. 

1.  It  is  contended  that  the  plaintiff  was  guilty  of  contribu- 
tory negligence;  and  that^  as  the  facts  in  relation  thereto  were 
undisputed,  the  question  was  one  of  law,  and  should,  therefore, 
have  been  decided  by  the  presiding  justice,  which  he  declined 
to  do,  bat  submitted  it  to  the  jury.  While  there  are  numer- 
ous cases  wherein  questions  of  the  negligence  of  both  parties 
in  actions  of  this  nature  have  been  decided  by  the  court  on 
undisputed  facts,  still  the  negligence  of  neither  party  can  be 
conclusively  established  by  a  state  of  facts  from  which  dif- 
ferent inferences  may  be  fairly  drawn,  or  upon  which  fair- 
minded  men  may  reasonably  arrive  at  different  conclusions: 
Brown  v.  Eurt^pecm  etc.  R.  IL  Co.,  58  Me.  S84;  Leasn  v.  Maine 
Central  R.  R.  Co.,  77  Id.  85,  91;  Shannon  v.  Bo^on  etc.  R.  R. 
Co.,  78  Id.  52,  60;  Snow  v.  HoneaJtonic  R.  R.  Co.,  8  Allen,  441; 
85  Am.  Dec.  720;  Treat  v.  Boston  etc.  R.  R.  Co.,  181  Mass.  871; 
Peveriy  v.  Boeton,  136  Id.  966;  Lawless  v.  Connecticut  River 
R.  R.  Co.,  136  Id.  1;  RaStroad  Co.  t.  Stout,  17  Wall.  657,  663» 
664. 

As  a  practical  illustration  of  this  proposition:  The  con* 
ductor  of  a  freight  train  had  resided  at  the  place  of  accident 
for  twenty  years,  and  as  conductoi'  and  brakeman  passed  the 
station  once  or  twice  daOy  for  seven  years.  Just  as  his  train 
started  up,  he  caught  hold  of  the  side-ladder  of  a  passing  car, 
and,  without  any  call  of  duty  there,  as  he  climbed  toward  the 
ti^,  was  struck  and  killed  by  the  roof  of  the  depot  which  pro- 
jected over,  and  within  thirty-four  inches  of  the  car;  and  the 
court  was  divided  on  the  questions  of  negligence  involved: 
Qiboon  V.  Erie  Railway  Co.,  63  N.  Y.  449.  So  in  another  case, 
wbere  a  brakeman  (the  plaintiff),  who  had  pulled  out  the  pin 
and  disooanected  a  portion  of  the  train  from  the  engine,  was 
walking  beside  the  train,  and  on  signal  for  brakes  ran  up  the 
side-ladder  of  a  car  and  was  struck,  knocked  off,  and  lost  his 
arm  by  the  awning,  which  projected  within  eighteen  inches  of 
the  car,  the  court  held  the  plaintiff  not  guilty  of  contributory 
negligence,  but  set  aside  the  verdict  of  ten  thousand  dollars 
aa  excessive.  The  court  remarked:  ''It  would  be  preposter- 
ous in  us  to  say,  or  to  ask  a  jury  to  say,  that  a  brakeman,  en- 
gaging in  the  service  of  the  company,  must  be  held  to  know 
whether  or  not  there  may  be  one  among  the  station-houses 
whoso  roof  or  awning  so  projects  over  the  line  of  the  road  that 
A  brakeman  on  a  freight  train,  in  the  performance  of  his  du- 
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tiee,  would  be  liable  to  be  swept  from  the  train  by  coUiflioii 
with  it":  IUifun8  Central  R.  R  Co.  t.  Wdeh,  62  IIL  183. 

We  are  of  opinion  that  the  presiding  justice  yery  properly 
submitted  to  the  jury  the  question  of  the  defendant's  negli- 
gence, and  also  that  of  the  plaintiff's  exercise  of  ordinary  cars. 

Moreover,  a  careful  examination  of  all  the  testimony  bear- 
ing upon  these  questions,  aided  by  the  exhaustiye  argument 
of  counsel,  has  failed  to  satisfy  us  that  we  ought  to  interpose 
and  set  the  verdict  aside.  And  without  taking  space  to  state 
our  reasons  at  length,  we  remark,  the  train  never  stopped  at 
this  station,  except  when  obstructed  by  another,  and  occasion- 
ally down  by  the  tank  for  water.  His  attention  was  never 
particularly  called  to  the  nearness  of  the  awning,  as  he  had 
no  occasion  to  notice  it  in  passing.  When  the  accident  hap- 
pened, the  plaintiff  was  engaged  in  the  prompt  performance 
of  a  call  to  active  duty.  The  exigency  caused  by  the  repeated 
starting  and  stopping  of  the  mixed  train  required  his  speedy 
ascent  to  the  top  of  the  car  by  means  of  the  ladder.  Befbrs 
he  reached  it,  his  car,  being  in  motion,  arrived  at  the  awning. 
Due  care  on  the  part  of  the  defendant  required  space  enough 
between  the  car  and  the  awning  for  reasonable  action  of  bodyi 
arms,  and  legs  of  the  brakeman,  whose  duty  required  him  to 
ascend  the  ladder  there.  It  was  deficient  in  this  respect,  and 
the  plaintiff,  with  his  attention  properly  fixed  on  his  duty,  was 
struck.  It  is  no  answer  that  the  train,  though  on  a  down- 
grade of  thirty  feet  to  the  mile,  might  be  handled  by  the  en- 
gine when  working  steam.  The  plaintiff's  duty  was  not  to 
rely  on  the  possibility  of  the  engine  holding  the  train,  but  to 
perform  the  duty  signaled  by  the  conductor  standing  on  the 
engine;  and  he  lost  his  right  arm  in  the  prompt  attempt  to 
perform  it,  in  consequence  of  the  defendant's  faulty  awning. 
The  acts  of  the  plaintiff  '^  cannot  be  judged  of  by  the  rule 
applicable  to  persons  engaged  in  no  special  or  particular  duty." 
The  plaintiff's  previous  knowledge  of  the  awning  must,  on  ac- 
count of  his  few  opportunities  for  gaining  it,  have  been  com- 
paratively slight,  and  was  '^by  no  means  decisive.  The 
service  then  and  there  to  be  performed  was  of  a  character 
to  require  his  exclusive  attention  to  be  fixed  upon  it,  and  that 
he  should  act  with  rapidity  and  promptness;  and  it  could 
hardly  be  expected  that  he  should  always  bear  in  mind  the 
existence  of  the  defect,  even  if  he  knew  it,  or  be  prepared  at 
all  times  to  avoid  it":  Snow  v.  HoutaUmic  IL  R.  Co.,  8  Allen, 
441,  450;  85  Am.  Dec.  720. 
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But  while  this  role  may  not  be  seriously  questioned  as  be* 
tween  a  raiboad  company  and  its  own  employees,  the  defend- 
ant challenges  its  application  as  between  it  and  the  plaintifll 
This  presents  the  question  whether  a  railroad  company,  over 
a  section  of  whose  track  another  company,  by  yirtue  of  a  con- 
tract, runs  its  trains,  is  liable  in  tort  to  the  latter's  brakeman^ 
who,  without  the  fault  of  himself  or  of  his  co-employees,  re- 
ceives a  personal  injury  while  in  the  performance  of  his  duty 
on  his  employer's  train,  solely  by  reason  of  the  negligent  con- 
struction of  the  former^s  depot    We  are  of  opinion  that  it  is. 

In  such  a  case  the  only  materiality  which  attaches  to  the 
contract  between  the  companies  is  to  make  certain  that  the 
plaintiff  was  lawfully  and  not  a  trespasser  on  the  defendant's 
road.  And  although  the  defendant,  in  its  contract  with  the 
PorUtad  and  Ogdensburg  company,  in  express  terms  *^  as- 
sumed all  liability  and  risk  of  accident  arising  from  defect  of 
road-bed,  track,  or  default  of  its  employees,"  nothing  was 
thereby  added  to  the  defendant's  legal  obligation  and  duty; 
these  terms  did  not  express  all  which  the  law  required  of 
railroad  companies  as  to  the  reasonable  safety  of  its  station- 
houses:  ToHn  y.  Portland  etc.  R,  R.  Co.^  69  Me.  183;  8  Am. 
Rep.  416.  It  is  common  learning  that  as  a  compensation  for 
the  grant  of  its  corporate  franchise  intended  in  large  measure 
to  be  exercised  for  the  public  good,  the  common  law  imposed 
upon  the  defendant  a  duty  to  the  public,  independent  of  con- 
tract and  co-extensiye  with  its  lawful  use,  to  keep  its  road  and 
its  appurtenances  in  a  reasonably  safe  and  proper  condition: 
Thama9  y.  SaUroad,  101  U.  S.  71,  83;  Bean  v.  Atlantic  etc. 
R.  R.  Co.^  63  Me.  293,  296.  If  the  cause  of  action  were  a 
breach  of  the  contract,  the  plaintiff  could  not  maintain  an 
actton  thereon  for  want  of  privity.  But  this  is  an  action  ex 
dMetOy  for  an  injury  caused  by  a  neglect  of  a  duty  created  by 
law :  Broom's  Commentaries,  4th  ed.,  676, 676,  and  cases.  And 
for  the  neglect  of  such  a  duty,  privity  is  not  essential  to  the 
maintenance  of  an  action  of  tort  therefor:  Campbell  v.  Port- 
land Bug.  Co.f  62  Me.  662,  664;  Broom's  Commentaries,  673  et 
aeq. 

This  principle  is  variously  illustrated  by  the  numerous  cases 
cited  in  Broom's  Commentaries,  666-670.  Thus  a  railroad 
company  is  liable  for  the  loss  of  a  passenger's  luggage  whose 
fore  was  paid  by  another,  not  on  account  of  breach  of  contract, 
but  of  legal  duty:  MarAaU  v.  York  eie.R.R.  Co.,  11  Com.  B., 
78  Eng.  Com.  L.  66& 
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So  Inhere  fhe  defendant  sold  naphtiia  to  one  known  to  him 
88  a  retailer  of  fluids,  to  be  burned  in  lamps  for  fUnminating 
pnrposes,  and  the  retailer  sold  a  pint  thereof  to  the  plaintiff  to 
be  used  in  a  lamp,  and  it  exploded,  the  defendant  was  held 
liable,  **not  npon  any  supposed  privity  between  the  parties, 
bttt  npon  a  violation  of  doty  in  the  defendant,  resulting  in  an 
injury  to  the  plaintiff":  WeUington  v.  Downer  Ker.  OH  Co.y  104 
Mass.  64,  67. 

So  where  a  chemist  compounded  a  hair-wash,  and  know- 
ingly sold  it  to  a  husband  for  the  use  of  his  wife,  who  was  in- 
jured by  its  use,  the  wife  sustained  an  action  of  tort  for  the 
injury,  on  the  ground  of  the  defendant's  breach  of  duty: 
Oeorge  v.  SkinningtoUy  L.  R.  5  Ex.  1. 

In  like  manner,  "  where  a  stage  proprietor,**  said  Parke,  B., 
"  who  may  have  contracted  with  the  master  to  carry  his  ser- 
vant, is  guilty  of  neglect,  and  the  servant  sustains  personal 
damage,  he  is  liable  to  the  latter;  for  it  is  a  misfeasance 
toward  him,  if,  after  taking  him  as  a  passenger,  the  proprietor 
or  bis  servant  drives  without  care,  as  it  is  a  misfeasance 
towards  every  one  traveling  on  the  road.  So  if  a  mason  con- 
tracts to  erect  a  bridge  or  other  work  over  a  public  road, 
which  he  constructs  not  according  to  the  contract,  and  the 
defects  are  a  nuisance,  a  third  person,  who  sustains  an  injury 
by  reason  of  its  defective  construction,  may  recover  damages 
from  the  contractor,  who  will  not  be  allowed  to  protect  him- 
self from  liability  by  showing  an  absence  of  privity  between 
himself  and  the  injured  person,  or  by  showing  that  he  is  re- 
sponsible to  another  for  breach  of  the  contract":  Lonffmeid  v. 
EMiday,  6  Eng.  L.  k  Eq.  663. 

So  where  a  station,  being  in  the  joint  occupation  of  the  de- 
fendant and  another  railway,  the  plaintiff's  decedent,  a  black- 
smith in  the  service  of  the  other  railway,  while  engaged  in 
repairing  one  of  its  wagons  on  a  siding  at  the  station,  was 
killed  by  the  negligent  shunting  of  the  defendant's  train  on 
that  siding,  a  motion  to  set  aside  a  verdict  for  the  plaintiff 
was  overruled:  Vow  v.  i.  &  Y.  iPy,  2  Hurl.  &  N.  728, 

And  it  seems  that  an  apothecary  who  administers  improper 
medicine  to  his  patient,  or  if  a  surgeon  unskillfully  treat  him 
to  his  injury,  is  liable  to  the  patient,  even  when  a  father  or 
friend  of  the  patient  was  the  contractor:  Pippin  v.  Sheppard^ 
11  Price,  40;  Oladwdl  v.  Steggatt,  6  Bing.  N.  C.  783,  Eng. 
Com.  L.  292;  Thomas  v.  Wvnchester,  6  N.  Y.  897. 

This  principle  is  sustained  in  the  well-considered  ease  of 
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Sawyer  v.  Rutland  d:  B.  R.  B.  Co^27  Vt  870,  which  WM  re- 
examined and  reafidrmed  by  the  same  learned  court  in  Merrill 
T.  Central  Vermont  B.  R  Co.,  54  Id.  200;  also  in  Smith  y.  New 
York  etc.  R.  R.  Co.,  19  N.  Y.  127;  76  Am.  Dec.  305;  Snow  ▼• 
UouMatonie  R.  R  Co.,  8  Allen,  441;  85  Am.  Dee.  720;  Pierce 
on  Railroads,  274;  Patterson  on  Railway  Accidents,  sec.  228; 
2  Wood  on  RaUway  Law,  1338, 1339,  and  notes. 

We  are  aware  that  this  view  is  not  in  accordance  with  Murch 
y.  Concord  R.  R.  Co.,  29  N.  H.  35,  and  Pierce  v.  Concord  R  R 
Co.,  51  Id.  593,  which  cases  were  cited  by  a  divided  court  in 
this  state  on  another  point:  Mdhoney  v.  Atlantic  etc.  R.  R.  Co., 
63  Me.  72;  but  notwithstanding  our  high  opinion  of  the  learned 
court  which  {HTOoounced  those  opinicms,  we  think  the  views 
herein  declared  are  more  satisfactory. 

Our  opinion,  therefore,  is,  that  the  plaintiff  had  the  lawful 
right,  as  brakeman  on  the  train  of  the  Portland  and  Ogdens- 
burg,  to  pass  and  repass  by  the  Bethlehem  station-house  of 
the  defendant,  which,  therefore,  owed  a  duty  to  him  to  con- 
struct and  maintain  its  station-house  there  in  such  a  reason- 
ably sa&  manner  that  its  awning  would  not  injure  him  while 
in  the  performance  of  his  duty  with  due  care;  and  that  a  neg- 
ligent breach  of  that  duty  by  the  defendant  having  resulted 
in  a  personal  injury  to  the  plaintiff  without  fault  on  his  part, 
he  is  entitled  to  maintain  this  action  therefor,  unless  the  leas- 
ing and  consequent  full  possession  of  the  defendant's  road  by 
the  Boston  and  Lowell  constitutes  a  defense. 

It  is  declared  to  be  the  settled  law  of  this  country  that  one 
railroad  corporation  cannot,  without  statutory  authority,  divest 
itfielf  of  or  relieve  itself  from  any  duty  or  liability  imposed 
by  its  charter  or  the  general  laws  of  the  state,  by  leasing  its 
road  and  appurtenances  to  another:  York  &  M.  L.  R.  R.  Co. 
v.  Winansy  17  How.  30;  Thomae  v.  Railroad  Co.,  101  U.  S. 
71,83. 

Awmming  the  lease  of  the  defendant  road,  station-houses, 
etc.,  to  the  Boston  and  Lowell  to  have  been  duly  authorized 
by  the  respective  legislatures  of  the  states  which  granted  their 
charters,  and  that  the  lessee  had,  months  before  the  plaintiff's 
injury,  received  under  the  lease  full  possession,  management, 
and  control,  was  the  defendant  thereby  relieved  from  liability 
to  this  plaintiff  for  his  injury  7 

This  court  has  held  that  an  authorised  lease  of  a  railroad 
does  not  relieve  the  lessor  from  the  liability  under  the  general 
•tatute  for  an  ii^uxy  caused  to  property  along  its  line  by  fire 
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communicated  by  a  locomotive  of  the  lesflee:  Pratt  ▼.  AUaniic 
etc.  R.  R.  Co.y  42  Me.  579;  SteamB  t.  AOantie  eU.  R.  R.  Co.^  46 
Id.  95.  In  MassachusettB,  both  lessor  and  lessee  are  held 
liable  for  the  injury  under  a  like  statute:  IngerwM  y.  Stock- 
bridge  etc.  R.  R.  Co.^  8  Allen,  438;  Davia  t.  Providence  etc.  R.  R. 
Co.,  121  Mass.  134. 

Courts  of  the  highest  respectability  have  held  in  well-con- 
sidered opinions  that  the  duly  authorized  leasing  of  one  rail- 
road to  another  does  not  absolve  the  lessor  from  liability  to  a 
passenger  for  injury  caused  by  the  negligent  acts  of  the  lessee's 
employees,  unless  the  statute  authorizing  the  lease  contains 
an  express  exemption  to  the  lessor;  that  ^^  grants  to  corpora- 
tions, whether  of  powers  or  exemptions,  are  to  be  strictly  con- 
strued, and  their  obligations  are  to  be  strictly  performed, 
whether  they  may  be  due  to  the  state  or  to  individuals ": 
Singleton  v.  Southwestern  R.  iZ.,  70  Oa.  464;  48  Am.  Rep.  574; 
Nelson  v.  Vermont  etc.  R.  R.  Co.y  26  Vt.  717;  62  Am.  Dec.  614; 
1  Redfield  on  Railways,  690. 

This  view  is  adopted  and  sustained  in  an  opinion  reviewing 
the  cases  and  authorities  by  the  court  in  Illinois.  The  court, 
in  its  opinion,  does  not  rest  its  decision  "upon  the  napt>w 
ground  alone  of  the  lessee  being  in  the  exercise  of  a  franchise 
which  belonged  to  the  lessor,  and  in  so  doing  is  to  be  held  as 
the  servant  of  the  lessor  corporation;  but  in  consideration  of 
the  grant  of  its  charter,  the  corporation  undertakes  the  per- 
formance of  duties  and  obligations  toward  the  public;  and 
there  is  a  matter  of  public  policy  concerned  that  it  should  not 
be  relieved  from  the  performance  of  its  obligations  without 
the  consent  of  the  legislature  ";  adding,  "There  is  no  express 
exemption  in  the  statute  which  authorized  the  lease":  Baldey 
V.  Si.  Louis  etc.  R.  R.  Co.,  119  111.  68;  59  Am.  Rep.  784;  see 
also  Pierce  on  American  Railway  Law,  244. 

In  this  state,  where  the  defendant  had  leased  its  road  under 
the  authority  of  a  statute  which  expressly  provided  that 
"nothing  contained  therein  ....  shall  exonerate  the  lessor 
from  any  duties  or  liabilities  imposed  upon  it  by  the  charter 
or  by  the  general  laws  of  the  state,"  a  divided  court  held  that 
the  lessee,  and  not  the  lessor,  was  liable  to  a  passenger  injured 
by  an  assault  and  wrongful  expulsion  from  its  train  by  one  of 
the  lessee's  servants:  Mahoney  v.  Atlantic  etc.  R.  R.  Co.^  63 
Me.  68.  This  case,  however,  does  not  meet  the  fiicts  in  the 
ease  at  bar;  for  there  the  injury  complained  of  resulted  solely 
in  the  wrongful  acts  of  the  servant  of  the  lessee,  who  had  sole 
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control  of  the  trainBi  and  not  as  here,  from  the  wrong  of  the 
lessor  in  the  negligent  original  construction  of  its  depot. 

And  herein,  as  we  think,  lies  the  true  distinction  which 
marks  the  dividing  line  of  the  lessor's  responsibility.  In  other 
words,  an  authorized  lease,  without  any  exemption  clause, 
absolyes  the  lessor  from  the  torts  of  the  lessee,  resulting  from 
the  negligent  operation  and  handling  of  its  trains  and  the 
general  management  of  the  leased  road,  over  which  the  lessor 
could  have  no  control.  But  for  an  injury  resulting  from  the 
negligent  omission  of  some  duty  owed  to  the  public,  such  as 
the  proper  construction  of  its  road,  station-houses,  etc.,  the 
charter  company  cannot,  in  the  absence  of  statutory  exemp- 
tion, discharge  itself  of  legal  responsibility:  Si.  Louis  etc,  S.  R. 
Co.  V.  Carl,  28  Kan.  622;  11  Eng.  &  Am.  R'y  Cas.  458. 

The  covenant  in  the  lease  to  '^6a\e  the  lessor  harmless,^ 
etc.,  is  predicated  of  an  implication  of  a  primary  liability  on 
the  part  of  the  lessor.  It  is  an  obligation  which  in  no  wise 
affects  the  plaintiff,  or  the  defendant's  liability  to  him,  but  is 
simply  a  contract  for  reimbursement  for  such  damages  as 
may  in  any  wise  be  recovered  against  it  by  the  plaintiff  and 
other  lawful  claimants,  whose  injury  results  from  its  breach  of 
duty  owed  them. 

We  are  also  of  opinion  that  the  defendant  is  liable  under 
the  rule  which  governs  the  responsibility  of  a  lessor  of  demised 
premises  for  their  condition.  For  it  is  settled  law  that  when 
the  owner  lets  premises  which  are  in  a  condition  which  is  un- 
safe for  the  avowed  purpose  for  which  they  are  let,  or  with  a 
nuisance  upon  them  when  let,  and  receives  rent  therefor,  he  is 
liable,  whether  in  or  out  of  possession,  for  the  injuries  which 
result  from  their  state  of  insecurity  to  persons  lawfully  upon 
them;  for  by  the  letting  for  profit  he  authorizes  a  continuance 
of  the  condition  they  were^in  when  he  let  them,  and  is  there- 
fore guilty  of  a  non-feasance.  Among  the  numerous  cases  sup- 
porting this  general  view  are  Roaewell  v.  Prior,  2  Salk.  459, 
same  case  more  fully  reported,  12  Mod.  635,  639,  where  the 
defendant  erected  a  house,  thereby  obstructing  the  plaintiff's 
ancient  lights,  and  demised  it  to  another;  and  the  court  held 
the  ^action  well  brought,  ....  for  before  his  assignment  over, 
he  was  liable  for  all  consequential  damages,  and  it  shall  not 
be  in  his  power  to  discharge  himself  by  granting  over":  See 
also  Rex  v.  i%(fly,  1  Ad.  &  E.  822;  Staple  v.  Spring,  10  Mass. 
72;  Fish  r.  Dodge^  4  Denio,  311;  47  Am.  Dec.  254;  Heme  v. 
ViUalf,  27  Conn.  631;  Todd  v.  Flight,  9  Com.  B.,  N.  8.,  87T 
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In  the  last  case,  Eark,  C.  J^  after  leviewing  Jbsr  ▼.  PMy^  3 
Nev.  &  M.  627,  and  RoaguieU  y.  Prior,  2  Salk.  460,  said:  '' These 
cajBca  are  authorities  for  saying  that  if  the  wrong  causing  the 
damage  arises  from  the  non-feasance  or  the  misfeasanoa  of  the 
lessor,  the  party  suffering  damage  from  the  wrong  may  sue 
him.  And  we  are  of  opinion  that  the  principle  so  contended 
for  on  behalf  of  the  plaintiff  is  the  law,  and  that  it  reconciles 
the  cases."  IdaoNelsony.  Liverpool  Br€wcryCo.fluR.  2  Com.  F. 
811;  Avfing  t.  Jones,  9  Md.  108;  Gandy  t.  Jubber,  5  Best  &  S. 
76;  6  Id.  486;  9  Id.  15;  Stratton  v.  Staples,  59  Me.  94.  This 
principle  is  recognized  in  Campbell  v.  Portland  S.  Co.^  62  Id. 
552;  16  Am.  Bep.  503;  and  in  McCarthy  v.  York  County  Sav. 
Bank.  74  Me.  315,  325;  Burbank  v.  33ethel  8.  M.  Co.,  75  Id. 
373,  383;  46  Am.  Rep.  400;  AUon  v.  Smith,  76  Me.  835,  341. 
See  also  GodUy  v.  Hagerty,  20  Pa.  St.  387,  69  Am.  Dec.  731, 
affirmed  in  Carson  v.  Chdley,  26  Pa.  St.  Ill,  67  Am.  Dec  404, 
where  buildings  were  let  to  the  government  as  bonded  ware- 
houses, and  being  defectively  built  and  of  insufficient 
strength,  they  fell  by  reason  of  storage  of  heavy  merchandise. 

So  in  Maryland,  in  Albert  v.  StaU,  66  Md.  325,  59  Am.  Rep. 
159,  the  court  of  appeals  approved  the  instruction:  "  If  the 
jury  found  that  the  defendant  was  the  owner  of  the  wharf  and 
rented  it  to  the  tenant,  and  that  at  the  time  of  the  renting  the 
wharf  was  unsafe,  and  the  defendant  knew,  or  by  the  exercise 
of  reasonable  diligence  could  have  known,  of  its  unsafe  oondi- 
tion,  and  the  accident  happened  in  consequence  of  such  ooo- 
dition,  then  the  plaintiff  was  entitled  to  recover." 

So  in  Swords  v.  Edgar,  59  N.  Y.  28, 17  Am.  Bep.  295,  the 
court,  after  an  elaborate  review  of  the  cases,  held  that  the  les- 
sors of  a  pier  in  the  possession  of  their  lessee,  from  whom  they 
received  rent  for  it,  were  liable  for  an  injury  received  by  a 
longshoreman  engaged  in  discharging  a  cargo  thereon,  the 
cause  of  the  injury  being  a  dangerous  defect  which  existed  at 
the  time  of  the  demise 

In  a  very  recent  case  in  Rhode  Island  of  like  facts,  the  court 
held  both  lessor  and  lessee  jointly  liable:  Joyce  v.  Martin,  15 
R.  I.  558;  see  also  the  recent  case  in  New  Jersey  of  Rankin  v. 
Ingwerson,  47  N.  J.  L.  18;  also  a  Massachusetts  case:  Dalay 
V.  Savage,  145  Mass.  38. 

We  are  aware  that  there  are  a  few  cases  which  hold  that 
even  if  premises  are  dangerous  when  demised,  the  lessor  is 
not  liable  to  one  injured  thereby  if  the  tenant  in  the  lease 
covenanted  to  keep  them  in  repair:  Pretty  v.  Biehnore,  L.  R. 
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8  Com.  P.  401.  ADd  the  same  principle  was  robaeqiieiilly 
ifiSrmed  in  a  case  of  very  similar  facte:  OwinnM  y.  Earner^ 
Jj.  R.  10  Com.  P.  658;  see  also  Leonard  v.  St&r&r^  116  Mass.  86, 
15  /jD.  Rep.  76,  where  the  lessee  covenanted  to  '^  make  all 
needful  and  proper  repairs,  both  internal  and  external."  The 
language  of  the  court,  when  taken  in  connection  with  the  £actSy 
is  explainable  in  consonance  with  the  early  English  cases  be- 
fore cited.  See  also  the  dictum  in  the  recent  case  in  Massa- 
chusetts,  already  cited,  of  Dalay  v.  Savage^  supra. 

But  this  principle  has  been  ably  reviewed  in  the  strong 
opinion  of  Polger,  J.,  in  Swords  v.  Edgar y  supra.  This  opinion 
declines  to  accept  the  doctrine  of  the  above  cases,  fat  the  vsa- 
soti  that  they  "ignored  the  role  announced  in  Rosewett  v.  jFVior, 
and  followed  and  established  in  many  cases."  Folger,  J., 
speaking  for  the  whole  court  upon  this  question,  said:  ''The 
person  injuriously  affected  by  the  ruinous  state  of  the  premises 
demised  has  no  right  nor  privity  in  the  covenant.  He  is  not 
given  thereby  a  right  of  action  against  the  lessee  greater  nor 
more  sure  than  he  had  before.  He  has  the  right,  without  the 
covenant.  The  covenant  is  a  means  by  which  the  lessor  may 
reimburse  himself  for  any  damages  in  which  he  is  cast  by 
reason  of  his  liability.  But  it  is  an  act  and  obligation  be- 
tween himself  and  another,  which  does  not  remove  nor  suspend 
that  liability.  It  is  not  so,  that  a  person  on  whom  there  rests 
a  duty  to  otben  may,  by  an  agreement  between  himself  and 
a  third  person,  relieve  himself  from  the  fulfillment  of  his  duty. 
Surely  an  ineffectual  attempt  to  fulfill  would  not;  as  if  in  this 
case  insufficient  repair  of  the  pier  had  been  made  by  a  builder 
who  had  contracisd  with  the  lessor  to  do  all  that  was  needful 
ttt  make  the  pwr  secure  for  all  comers.  A  covenant  taken 
from  a  lessor  to  keep  in  order  and  repair  is  no  more  effectual 
than  a  contract  with  a  builder  to  the  same  end.  Both  may 
a£Ebrd  an  indemnify  to  the  lessor,  but  neither  can  shield  him 
from  respoBsihility."  The  New  Jeiwy  case  of  Ra/nhin  v.  Ing- 
wvrmmj  wtpray  scnrtains  the  same  view.  And  we  adopt  the 
doctrine  of  the  case  from  which  we  have  so  largely  quoted  as 
soond  on  legal  prindplea  and  public  policy. 

And  even  if  a  lessee's  covenant  woeld^  when  broad  enough 
in  its  terms,  operate  a  relief  of  the  lesBor's  liability,  the  cove- 
nant here  would  not  affect  the  case  in  hand,  for  it  is  restricted 
and  limited  to  '^  maintaining,  preserving,  and  keeping  the 

atatfon-hoMse  in  aa  fpod  iodm  and  repair  as  the  aaiM  now 
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are,  so  that  there  shall  be  no  depreciation  in  the  general  con- 
dition thereof  at  any  time  during  the  term." 

The  testimony  as  to  the  proximity  of  the  awnings  at  the 
other  stations  had  a  legitimate  bearing  on  the  question  of.  the 
exercise  of  care  on  the  part  of  the  plaintiff;  and  the  defend- 
ant pursued  the  same  line  of  inquiry,  not  only  on  cross-exam- 
ination,  but  in  the  direct  examination  of  its  own  fFitnesaes, 
Btowell  and  Winters.  We  think,  also,  that  Sawyer's  testimony 
was  legitimate. 

Motion  and  exceptions  oyerruled. 


QniSTioH  ov  Ck>irniiBim»tT  Ksoxjoirob  is  loa  Jubt,  when  fiuits  «• 
disputed  or  where  different  inferences  may  be  drawn  from  nndiipiited  faetis 
See  Alabama  etc  B.  B.  Co.  v.  Arnold,  84  Ala.  159;  6  Am.  St.  Rep.  364. 

liiABnjTr  lOR  Injuries  on  Lbasxd  Likvs  or  Railwat:  See  the  note  to 
Singietonr.  SoMwedemlL  R,  Co,,  48  Am.  Rep.  680^682;  McMiUanr.Mid^ 
^neCcil.  i7.,  16Mioh.79;  OSAm.  Deo.208»and  note227.  AAtoliability 
of  railroad  for  torte  of  leeiee,  lee  note  to  Ohhttc  B.  IL  Co.  y.  DuiAar,  71 
Id.  995-288. 


Johnson  v.  Merithew. 

\m  maikb,  uli 

Wmms.  —In  Wbit  or  Entbt,  PLAnmrv  la  CoMPKncNT  Wmrw  who 
demand!  title  in  hia  own  right  as  an  heir  at  law,  where  he  is  not  made  a 
party  as  ''heir  of  a  deceased  party":  R.  S.  Me.,  c.  82,  sec.  98. 

FBimirMmoN  ov  Dkatb  ibom  Absence.  —  A  person  who  leaves  his  home 
for  temporary  purposes,  and  is  not  heard  from  for  the  space  of  seven 
yesrs  by  those  who  would  naturally  have  heard  from  him,  is  presumed  to 
be  dead;  but  the  death  of  such  person,  at  any  partioalar  time  dnring 
that  period,  ii  never  presnmed,  bat  mast  be  proved. 

DlAIH  MAT  BE   PbOTED  IN  CaBE  OV  A   PeESON    UnHBABD  OV  fOE  A  LONO 

Pbbiod  of  Time  by  showing  facts  from  which  a  reasonable  inference 
wonld  lead  to  that  conclusion;  and  the  time  of  the  death  may  be  fixed 
with  more  or  less  certainty  in  the  same  manner. 

PXBSUMmoN  AS  TO  SuBYTVOBSBip. — Where  several  lives  are  lost  in  the 
same  disaster,  there  is  no  presumpticn  from  age  or  aez  that  either  sur- 
vived the  other;  but  the  fact  of  survivorship  must  be  proved  by  the 
party  asserting  it. 

Wbit  ov  Entbt.  —  Specific  or  undivided  part  of  the  premises^  although 
less  than  that  demanded,  may  be  recovered  under  the  Revised  Statutet 
of  Maine,  chapter  104,  section  10. 

W.  P.  Thamp9im  and  R.  Dwnion^  for  the  plaintiffb. 

William  H.  Fotger^  for  the  defiondant. 

HaskblLi  J.     Writ  of  entry.     Plea,  ntd  dia$eiiin.     Both 
parties  claim  title  under  Margaret  P.  Nickerson.    The  tmant 
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claims  that  Margaret  oonTeyed  the  prexmsee  to  her  son,  Aaron 
W.  Nickerson,  in  1875;  hnt  demandants  say  that  sach  deed  is 
void  for  fraud,  and  inoperative  for  want  of  her  capacity  to 
make  the  grant,  and  for  want  of  deUvery. 

Upon  this  issue,  the  tenant  objects  to  the  competency  of 
Mrs.  Heath,  one  of  the  demandants,  because  she  claims  to 
have  inherited  a  share  of  the  property  as  heir  to  her  mother, 
Margaret  P.  Nickerson. 

This  objection  is  not  weU  taken,  tor  Mrs.  Heath  demands  in 
her  own  right  that  which  she  inherited  from  her  mother,  and 
is  not  made  a  party  as  "heir  of  a  deceased  party'':  B.  8., 
c.  82,  sec.  98;  Higgina  y.  Butler,  78  Me.  520. 

It  appears  that  in  January,  1875,  while  on  a  visit  to  her 
daughter,  Mrs.  Heath,  in  Boston,  Mrs.  Margaret  P.  Nickerson 
was  stricken  with  paralysis,  or  some  kindred  malady,  that 
prostrated  her  bodily,  and  confused  and  unsettled  her  mind; 
that  in  the  follovFing  March,  being  somewhat  restored,  she  was 
taken  to  her  home  in  Belfast,  where  she  and  her  husband  re* 
sided  with  their  son,  Aaron  W.  Nickerson,  until  her  death  in 
the  following  October;  that  ever  after  her  illness  in  January 
she  at  times  could  not  recognise  her  children  and  friends,  and 
persisted  in  calling  one  of  her  daughters  Aaron. 

An  office  copy  of  the  deed  of  the  demanded  premises  from 
Margaret  P.  to  her  son,  Aaron  W.,  dated  and  recorded  April 
15,  1875,  is  set  up  as  evidence  of  a  conveyance  of  the  property 
to  him.  The  original  is  not  produced,  nor  is  any  reason  given 
for  withholding  it;  nor  is  the  subscribing  witness,  who  took 
the  acknowledgment  of  the  deed  as  a  magistrate,  called  to 
testify. 

A  mortgage  of  the  same  property  is  also  in  evidence,  dated 
the  same  day,  and  recorded  December  21, 1875,  after  the  death 
of  Margaret  P.  in  the  preceding  October,  from  Aaron  W.  to  her 
husband,  Aaron,  conditioned  to  secure  the  payment  of  twelve 
hundred  dollars  in  installments,  the  last  falling  due  in  four 
years,  and  a  discharge  of  the  same  is  shown  by  the  record 
August  26, 1876;  but  no  other  evidence  is  adduced  upon  thai 
mbject. 

From  a  careful  consideration  of  all  the  evidence,  without 
reviewing  it  in  detail,  the  court  is  of  opinion  that  the  supposed 
deed  from  Margaret  P.  Nickerson  to  her  son,  Aaron  W.,  did 
not  operate  as  a  conveyance  of  the  property  to  him.  It  has 
become  a  recognised  rule  in  this  court  that,  in  actions  at  law, 
when  the  parties  submit  questions  of  fact  to  the  determination 
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of  i\ke  law  ooorty  they  mqat  b&oontmt  wi.tib  |i  dacision-of  them 
vvithput  a  review  qf  th9  t^ioaoj  W  the  Qpimonaad  reasons 
plated  in  detail. 

Margaret  P.  Nickerem  di^  m  Oct^b^ry  1875,  seised  of  the 
demauded  prepwe^,  leaTii)^  Uureo  chlIdre^y  the  dexnandants 
and  Aaron  W^  to  nvhom  the  eame  descended  in  nndiTided 
shares  of  one  thir^  eachi  8o  that  the  d^maudanto  became  seised 
of  two  undivided  thirds  thereof. 

The  other  ppis  titwd  descended  to  Aatcki  W.,  who,  aecom- 
panied  bj  his  wife  aad  three  children,  all  under  ten  yean  of 
i^e,  sailed  February  ?,  1880,  frpin  Trooa,  Scotland,  in  com- 
mand of  a  vessel  loaded  with  coal  for  Havana,  none  of  whom 
have  since  been  heard  from. 

His  father,  Aaron,  died  September  6,  1886,  having  quit- 
claimed  all  his  interest  in  the  demanded  premises  to  the  tenant 
September  U,  188Q;  so  that  if  A^ron  W.  died  before  that  date 
leaving  no  children  surviving  Inmi  bis  one-lbiid  share  in  the 
same  deacend^d  to  his  Uktb^y  and  passed  under  the  hitter's 
deed  to  (he  tenant;  but  if  A&nm  W.  sur^ved  that  date,  then 
nothing  passed  by  the  Aether's  quitelain^  deed  to  the  tenant: 
Pike  v.  Qalt^n,  ?9  ^fe,  183;  Pmh^  ir.  vPi<?«»,  U  Id.  177;  Coe 
V,  Persons  Unknovm,  i3  Jd*  48%  Wnlkfir  v,  JU($fia%  45  Id.  67; 
Harrim^n  v.  Qniv,  49  Id-  637}  O^i  »v.  f'ogg,  60  Id.  479; 
Potpfw  y.  Pc^ttefi^  7l  Id.  583i  and  the  dewwdaBtfl  inherited 
^om  hini  two  third?  of  Hi?  pno  third  in  the  demanded 
premises,  making  thjeir  Int^xe^t  in  thQ  ,mw  fiiijht  ninths 
in  fill. 

A  person  who  leaver  his  h<me  far  temitmi;^  tmBf^w,  imwI 

is  not  heard  from  for  the  space  of  seven  yean  by  tho^  who 

wpnld  nf^twally  have  hesxd  &ona  Wwi  U  j^mmnml  t^  be 

de^d:  WeMvfoHk  v.  Wentyjorth,  71  ffij^  Jii  Stev^m  v.  M^^ 
fimm,  36  Id.  176.;  Lonng  y.  S^^immny  %  Met.  904;  bnfc  «be 
death  of  such  person  ^\  any  particnlftr  tinw4!MW8  ^  pwwd 

is  never  pjeww^  but  nwwt  he  prOii^;  ^<nf«Wf»iri/49i^40 
Pick.  515, 

Peath  niay  b^  proved  by  showing  ffj^  bfm  which  ♦JW^ 
sonable  inference  would  lead  to  that  conclusion,  as  by  pixwing 
that  ^  person  sailed  in  s  particular  ve^sol  ^  a  pa^pti^nplar 
voyage,  and  that  neither  vessal  nor  any  person  on  boaid  had 
been  heard  of  for  a  length  of  time  sufficient  ibr  infennatjon^  be 
received  from  that  part  of  the  globe  wbere  the  Teesd  might  he 
driven,  or  the  pejpsons  on  board  of  her  might  be  eaiiiied;  Wkit$ 
f.  M(^nnt  26  Me.  361. 
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If  death  toBj  he  iafened  from  &ct8  Bhoi^  it  logically  fol- 
lows that  the  time  of  the  death  may  be  fixed  ?Fith  more  or 
lees  certaiDtjr  in  the  same  maimer:  WaUon  y.  Itingy  1  Stark. 
12L 

In  the  case  it  W,  the  vessel,  Commanded  by  Aaron  W. 
KlckelTBon,  hcfavity  laded  with  coal,  sailed  froiki  Troon,  in  the 
south  of  Scotlandi  for  Havana,  a  voyage  usually  accomplished 
in  from  twenty-five  to  forty  days,  in-  the  track  of  many  sailing 
vessels  and  steamers  plying  between  the  north  of  £)urOpe  and 
America^ 

In  oaee  of  Bh^»wi«<^  it  is  iiibprebaUe,  if  not  impossible, 
that  the  BMj'.  HaedMfte^  if  diiven  ashore,  should  not  have 
been  reported  in  the  United  States  within  six  months  of  her 
Ibsb.  If  Any  dti  boatd  of  het  had  beeta  rescued  by  passing 
vessels,  they  would  have,  within  thai  time,  sent  the  intelli- 
gence of  shipwreck  to  the  home  port  of  the  vessel.  The  cir- 
cumstances surrounding  the  vessel  and  the  voyage  that  she 
entered  upon  may  well  authorize  the  inference  of  her  loss  with 
all  on  board  within  the  six  months  following  the  date  of  her 
departure  from  Sc6tland,  ahd  a  Juiry  would  be  authorized  to 
find  the  death  of  her  master  and  bis  family  prior  to  Septem- 
ber 11, 1880. 

The  weight  of  authority,  at  the  present  day,  seeme  to  have 
established  the  doc^trine  that  where  several  lives  are  lost  in 
the  sataid  disastei*,  there  is  no  presumption,  from  age  or  sex, 
th^t  either  survived  the  other;  nor  it  is  presumed  that  all  died 
at  the  same  moment;  but  the  fact  of  survivorship,  like  every 
oilier  fact,  must  be  proved  by  the  p^ity  asserting  it:  Under' 
w&od  V.  Tf^m^s  4  De  Oex,  M.  &  6.  633,  affirmed  on  appeal  in 
Wing  V.  Angravey  8  H.  L.  Cas.  183;  Newell  v.  NichoUy  75  N.  Y. 
78;  31  Am.  Rep.  424;  Ccye  v.  Leachy  8  Met  871;  41  Am.  Dec 
518,  and  note  of  cases  522. 

In  the  abseilce  of  evidence  from  which  the  contrary  may  be 
inferred,  all  niay  be  considered  te  have  perished  at  the  same 
moment;  n6t  because  that  iact  is  presumed,  but  because,  from 
failure  to  prove  the  contrary  by  those  asserting  it,  property 
righta  mtsi  neoessArily  be  settled  on  that  theory. 

In  the  case  at  bar,  the  father  was  a  man  forty  years  of  age^ 
and  his  minor  children  under  ten.  The  last  known  of  either 
Was  upon  their  sailing  from  Scotland.  No  evidence  whatever 
givto  any  light  upon  the  particular  perils  they  encountered  at 
death.  The  children  are  not  proved  to  have  survived  their 
ibther,  and  therefore  h6  died  without  isstie,  and  his  one  third 
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of  the  demanded  premises  descended  to  his  fathefy  Aaron,  prior 
to  the  date  of  the  latter's  quitclaim  to  the  tenant,  and  passed 
to  her  under  it 

Bj  Bevised  Statutes,  chapter  104,  section  10,  it  is  provided 
that  "  the  demandant  may  recover  a  spedfio  part  or  undivided 
portion  of  the  premises  to  which  he  proves  title,  although  less 
than  he  demanded/' 

Judgment  for  the  demandants  for  an  undivided'  two  thirds 
of  the  premises  demanded. 


Dkath,  bow  Pbovxd,  Osnskaxxt:  See  noie  to  WUmm  t.  Biwrnhtf  91 
Am.  Deo.  626-029.  Ai  to  when  death  will  be  pMuned,  lee  the  aote  le 
Sprigg  t.  Moale,921d.  704-708|  end  ne^ioffcgi  T.  JiewbdH4BAm.  Eepi 
761-772. 

PaisuiDTioir  or  Susvitobsbip  whibb  Ssvsbal  Lnrs  abb  Lost  n 
Sakb  DmiarxE:  See  the  note  to  Cof^  t.  Leaekf  41  Am.  Doe.  aS2-fi26|  aol* 
to^wi^^T.  JTool^  02Id.  707. 


DUNBAB   V.   DUNBAB. 

\m  UAJxm,  Ifti.] 

ETnmrcB  or  Staixmbiits  DiacLOsnro  Estati^  made  to  srabeto  Jv4gs  wi- 
der the  Revised  Statntee  of  Maine^  chapter  64,  leotioo  67,  is  oompeteut 
against  party  making  them,  in  aotion  to  reoover  pmpetljr  so  disdosed. 

To  CoNSTiTUTX  A  OoT  CAJJiA  MoBTiB,  it  IS  not  Only  eesentiBl  that  deliTeiy 
be  complete,  but  possession  must  also  be  retained  by  the  donee  nntil  the 
donor's  death.  If  after  deUyery  the  donor  again  has  poasessifln,  the  giU 
is  nni^tory. 

WiiVDell  and  King^  for  the  plaintiff. 

Oeorge  P.  Dviton  and  George  M.  Warren^  for  the  defendant. 

Danfobth,  J.  The  defendant  was  summoned  before  the 
judge  of  probate  for  the  conntj  of  Hancocki  on  complaint  of 
the  plaintiff  as  administrator,  to  disclose  any  property  in  his 
possession  belonging  to  the  estate  represented  by  the  plaintiff, 
under  the  provisions  of  the  Revised  Statutes,  chapter  64,  sec- 
tion 67.  The  statement  then  made  is  now  offered  as  evidence 
in  support  of  this  action,  which  is  a  suit  upon  an  implied  con- 
tract to  recover  the  money  so  disclosed.  It  is  objected  to  as 
inadmissible  for  such  purpose. 

The  sole  object  of  the  statute  is  to  obtain  facts  known  only 
to  the  party  summoned,  to  lay  the  foundation  for  ulterior  pro- 
ceedings. If  the  person  summoned  is  an  executor  or  admin- 
istrator, and  reveals  property  belonging  to  the  estate,  vnthoml 
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farther  eyidmoe  he  would  be  ordered  by  the  probate  coort  to 
add  to  hie  inventory  and  account  ton  the  property  so  disclosed: 
Bwrne  v.  Stevenmmj  68  Me.  499;  Hill  y.  Stevenmm,  63  Id.  865; 
18  Am.  Rep.  231.  If  any  other  person  is  cited,  the  jurisdiction 
of  the  probate  court  ceases  with  the  discloeuroi  and  the  state- 
ment is  similar  to  an  answer  to  a  bill  of  discovery,  and  the 
fSctcts  obtained  may  be  used  as  evidence  when  applicable  in 
any  process  proper  to  obtain  the  end  sought:  (yDee  v.  McCrate^ 
7  Me.  267.  Were  the  disclosure  incompetent  evidence,  in  most 
cases  it  could  be  of  no  possible  use.  As  in  the  case  at  bar,  the 
fieu^ts  wanted  and  thus  obtained  are  within*  the  knowledge  of 
no  one,  except  the  party  against  whom  they  are  to  be  used, 
and  can  be  proved  only  by  the  statement;  nor  does  the  state- 
ment furnish  any  means  of  proving  them  otherwise.  From 
the  necessity  of  the  case,  the  defendant's  disclosure  must  be 
admissible,  and  no  doubt  such  was  the  intention  of  the  stat- 
ute. In  this  conclusion,  however,  no  criminal  process  is  in- 
cluded. 

Whether  the  defendant's  testimony  upon  the  stand  as  a 
witness  is  admissible  or  otherwise,  we  have  no  occasion  to 
inquire.  He  was  called  in  his  own  behalf,  therefore  he  cannot 
object;  and  the  other  party  has  no  occasion  to. 

Can  the  action  be  maintained  upon  the  defendant's  own 
atatements?  He  admits  that  he  has  or  had  in  his  possession 
two  sums  of  money  which  belonged  to  the  plaintiff's  intestate 
in  her  lifetime.  He  now  claims  it  as  a  gift  causa  mortis.  The 
burden  of  proof  is  therefore  upon  him  to  show  such  a  gift. 

The  defendant's  statement  as  to  the  sum  of  one  hundred 
dollars  is,  that  '^  a  few  days  before  my  mother's  death  she  sent 
for  me  to  come  there  and  arrange  for  her  burial.  She  said 
ahe  had  some  money  she  wanted  me  to  use  for  her  last  sick- 
ness and  funeral  expenses,  and  the  rest  was  mine."  Here  was 
a  sufficient  recognition  of  the  near  approach  of  death,  and 
poasibly  of  an  intended  gift  coupled  with  a  trust,  as  in  Curii» 
V.  Savings  Bank,  77  Me.  161.  But  the  gift  could  not  be  a 
completed  one  until  there  was  a  sufficient  delivery  to  and  re- 
tention by  the  donee  of  the  property  in  question.  Upon  this 
point  the  defendant  says:  ''I  received  it  at  the  time  from  my 
mother;  she  passed  me  the  pocket-book,  and  told  me  of  some 
other  money,  and  where  I  could  find  it.  A  few  days  after, 
my  brother  and  sister  came  to  me  and  gave  me  the  same 
pocket-book  which  I  had  accidentally  left  when  my  mother 
gave  it  to  me."    On  cross-examination  it  appears  that  *^  when 


Digitized  by 


Google 


168  DmiBAit  9.  DvMBtAB.  [Maine, 

mother  gate  it  to  me  I  Amfij  left  it  right  wtrnt^  the  gsre  it 
to  me,'^  a&d  that  he  reeeifed  it  again  afler  her  deaith.  What- 
ever might  have  been  the  delivery,  it  is  oertain  that  the  money 
was  not  retained  by  the  alleged  donee  in  his  pooseeeion  imtQ 
the  death  of  the  donor.  In  Baich  y.  AtUnmny  66  Me.  324,  96 
Am.  Dec,  464,  it  is  held  that  "the  donee  must  take  and  retain 
possession  miti)  the  donor's  death."  On  page  327,  in  tiie  opin- 
ion, Walton,  J.,  says:  ''It  not  only  requires  the  delivery  to  be 
actual  and  complete,  sneh  bb  depriree  the  donor  of  all  farther 
control  and  dominion,  but  it  reqniree  the  donee  to  take  and 
retain  possession  till  the  denotes  death.  Although  the  de- 
livery may  have  been  at  one  time  complete,  yet  this  will  not 
be  suflScient,  unless  the  possesmon  be  constantly  maintained 
by  the  donee.  If  the  donor  again  has  possession,  the  gift  be- 
comes nugatory.  And  public  policy  requires  these  rules  to 
be  enforced  vnth  great  stringency;  otherwise  the  wholesome 
safeguards  of  our  testamentary  laws  beeome  useless." 

We  are  not  unmindful  of  the  fact  that  the  defendant  says 
that  he  left  the  pocket-book  aceidentaUy,  but  he  also  says  he 
left  it  just  where  his  mother  gave  it  ta  him.  It  is  also  a  some- 
what significant  fact  that  although  there,  as  he  says  from  one 
to  three  times  a  day,  he  doeer  not  caU  ftr  it^  but  waita  for  it  to 
be  brought  to  him  after  the  intestate's  death.  This  does  not 
seem  to  have  been  frcnu  forgetfulness^  as  he  did  obtain  the 
other  money  in  question  left  there- for  a  time,  but  taken  before 
the  donor^s  death.  Taking  these  circumstances  into  consid'- 
eration,  in  connecti<m  with  the  taci  that  the  money  was  not  to 
be  used  until  after  the  donor's  death,  and  that  nothing  was 
said  about  a  delivery  or  a  retention  when  the  pocket-book  was 
passed,  the  conchidon  is  not  an  unnatural  one  that  the  pass- 
ing of  the  pocket-book  was  for  some  purpose  other  than  a  de* 
livery,  perhaps  that  the-  amount  might  be  ascertained,  and 
that  both  parties  understood  that  it  was  to  remain  in  the 
custody  of  the  intestate,  as  it  evidentiy  did.  But  in  any  view, 
the  evidence  of  a  delivery  falls  very  £ar  short  of  that  ^  clear 
and  unmistakable  proof,"  which  is  required  in  cases  of  this 
kind. 

The  testimony-  as  to  the  seventy-nine  dollars  found  in  the 
teapot  utterly  fails  as*  satisfactory  proof  of  either  an  intended 
gift  or  delivery.  The  statement  does  not  authorise  the  con- 
clusion that  it  was  included  in  the  money  which  the  intestate 
desired  the  defendant  to  use  the  necessary  aimount  of,  and  re* 
tain  the  balance.    It  is  left  then  to  the  simple  statement  that 
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•he  informed  him  where  the  money  conld  he  foand;  bnt  for 
what  purpose  does  not  appear.  He  there  found  the  money,  but 
did  not  take  it  then;  afterwards  ho  did.  This  taking  ap* 
pears  to  have  been  done,  not  in  the  intestate's  presence,  but 
whether  by  her  direction,  or  even  with  her  knowledge  or  con* 
sent,  does  not  appear.  < 

It  appears  that  the  defendant  haa  paid  certain  bills  for  the 
benefit  of  the  estate  as  directed  by  the  intestate,  for  which  he 
produces  vouchers,  amounting  to  fifty  dollars;  for  these  he 
should  have  credit;  another  of  twelve  dollars  without  a 
voucher,  but  of  its  payment  no  question  seems  to  be  made. 
This,  therefore,  may  properly  be  allowed.  The  sum  of  these^ 
taken  from  the  $179  for  which  the  defendant  is  chargeable, 
leaves  the  amount  of  $117  dollars  now  due;  to  this  must  be 
added  interest  from  the  date  of  the  writ 

Judgment  for  the  plaintiff  for  $117,  and  interest  from  date 
of  writ 


To  CkwmiJia  ViunOiFrCUimAMonnvtbcfviinMlbecUliTsryolpoK 
■eMJgn,  and  the  dooa*  most  take  and  retun  ^lowMiion  until  the  donor's 
doath:  EtUdkT.  AtUmmm,  d%  Ui.  92^,  96  Am.  Deo.  464;  Wa^mdmrg  Colbo$ 
Appeal,  111  Pa.  St  130;  56  Am.  Rep.  25%  and  note  ^  254.  The  donor 
nuBt  part  with  aU  preaut  cmtnA  and  dominion  orer  the  property  i  IkmUi 
v.AiM^75€U.648L 


Lanoy  V.  Bandlbtt. 

mjm  Jjmauaoam  loa  Dnoovaar  aud 
toodung  loat  written  inatmmenta. 
Vqfoxrr  Witbouis  RiEAr  ts  Cavskb  when  the  party  aaking  it  deliberatelj 

mAea  the  mnwihief  fioniwhiohhe'aaAnB. 

Becnenr.— IfvbkLom  ovaDhd  n  AoannrrAL  aadwithoatfaaHef  the 

grantee,  thereby  subjecting  his  title  to  hacard  and  peril  from  whieh  the 

]»v  gires  him  no  adequate  relief,  equity  will  afford  that  reUel  most 

Boited  to  the  neoessities  of  the  case. 

Bdj.  lOR  DisoovMtf.— A  Ocfovr  oit  SQirrrT  RAmo  Onci   OmniSD 

JvaisDBonoir  vpen  a  biliooBtaiDing  the  prapsv  aTwmenta  will  ratain  it 

witttt  Smawtrjf  and  grant  tt^Smt  if  both  diaeoFery  and  relief  be  prayed 

for  in  the  bill«  and  thia  although  the  diaoovery  shows  the  proper  relief  te 

be  an  award  of  damagea  that  ought  to  be  ascertained  by  the  jury. 

Sft  Orazh  JujuBuionoir  loa  Rsluef  nr  VSQXfnr  vtoix  tbm  Oaotin>  ov 

m  Biu.  imr  Avxa  that  tfaa  laets  soaght  to  be  discorersd 

I  to  the  canse  of  aetion,.  and  that  the  orator  haa  no  meens  of 

then  in  a  oonrt  €i  Ivw,  and  that  the  discovery  of  them  by  re* 

Sfondent  is  indispensable  as  psoof,  and  the  want  of  sooh.  aTorment  la 
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^Tsnonrn  ov  Kbobhrt  iob  Dxbootsbt  axb  bot  IBwiimii,  amd  a 
Dbmuuuee  CAKHar  bb  BvnAawD  for  th*  mmt  ol  than,  if  tlM  diioafvny 
■ought  be  in  aid  of  the  aTerments  of  the  btU,  that  show  the  easso  to  be 
one  of  equitable  jnriedietioii. 

9tLL  OF  DuaoovEBY  18  Ihbdvfigixmt  for  the  want  of  equity,  where  it  faila  te 
■how  the  circumBtancea  of  the  loea  of  a  miflnng  deed,  or  that  the  loei 
was  occasioned  without  the  orator's  faulty  and  a  demnrrer  thereto  for 
•aoh  reason  will  be  mutained. 

Ambxtocbht  to  Bill  in  Equtft  ivn  DnoorxsT  will  be  allowed  on  1 


S.  C.  Strout,  H.  W.  Gage,  and  F.  8.  Stnmt^  for  the  plaintifis. 
27.  D.  Siewarty  for  the  defendant. 

Hasksll,  J.  The  orators  ask  to  be  confirmed  in  their  title 
to  land  clouded  by  the  loss  of  their  title  deed  prior  to  its 
record. 

The  respondents  demur,  upon  three  grounds:  1.  For  the 
want  of  jurisdiction  in  equity  over  the  subject-matter  of  the 
bill;  2.  For  the  want  of  equity  shown  on  the  face  of  the  bill; 
3.  Because  of  a  plain  and  adequate  remedy  at  law. 

Equity  jurisdiction  for  discovery  and  relief  in  proper  cases 
touching  lost  written  instruments  is  as  old  as  equity  itself: 
Story's  Eq.  Jur.,  sees.  79,  84;  Whitfield  v.  Fauseet,  1  Ves.  392; 
Blight's  Heirs  v.  Banks,  6  T.  B.  Mon.  192;  17  Am.  Dec.  136; 
Pomeroy's  Eq.  Jur.,  sec.  1376,  note  8;  Campbell  v.  Sheldon^  13 
Pick.  8. 

The  bill  avers  more  than  a  dozen  years'  undisturbed  poseeo- 
sion  under  the  lost  deed,  and  that  the  grantor  has  repeatedly 
refused  to  execute  a  new  deed  in  its  stead,  and  puts  searching 
interrogatories  for  answer  upon  oath  concerning  the  execution 
and  delivery  and  loss  of  the  missing  deed;  but  it  does  not  aver 
that  the  loss  was  not  without  even  the  culpable  negligence  of 
the  orators  themselves;  nor  does  it  suggest  that  the  respond- 
ents were  in  any  way  responsible  or  chargeable  for  its  loss  or 
destruction. 

Equity  withholds  relief  in  causes  when  the  party  asking  it 
deliberately  makes  the  mischief  from  which  he  suffers. 

If  the  loss  of  a  deed  be  accidental  and  without  the  fault  of 
the  grantee,  thereby  subjecting  his  title  to  hazard  and  peril, 
from  which  the  law  gives  him  no  adequate  relief,  equity  will 
afford  that  relief  most  suited  to  the  necessities  of  the  case: 
Hord  V.  Baugh,  7  Humph.  676;  46  Am.  Dec  91;  Dalston  y. 
CoalmoHh,  1  P.  Wms.  731,  733. 

If  the  bill  be  for  discovery,  containing  thtf  averments  essen- 
tial to  a  bill  of  that  sort,  and  the  discovery  is  had  showing 


Digitized  by 


Google 


1888.]  Labct  «•  Rabdur.  171 

facets  thai  wanrmnt  relief  in  equity  or  at  law,  the  court  haying 
obtained  jurisdiction  of  the  cauae  may  award  such  relief  as 
pn^ier  for  courts  of  equity  to  grant,  if  relief  as  well  as  dis- 
covery be  prayed  for  in  the  bill:  Btoiy's  Eq.  Jur.,  sees.  71,  72; 
BuueU  T.  Clarke's  Ei^n^  7  Cranch,  69.  If  the  discovery  shows 
the  proper  relief  to  be  an  award  of  damages  that  ought  to  be 
ascertained  by  a  jury,  an  issue  can  be  framed  and  tried  in  the 
same  suit  vnthout  sending  the  parties  to  an  action  at  law: 
R.  8.,  c  77,  sec  30. 

But  to  cAitain  jurisdiction  for  relief  in  equity  over  a  cause 
purely  legal,  upon  the  ground  of  discovery,  the  bill  must  aver 
that  the  facts  sought  to  be  discovered  are  material  to  the 
cause  of  action,  and  that  the  orator  has  no  means  of  proving 
them  in  a  court  of  law,  and  that  the  discovery  of  them  by  re- 
spondent is  indispensable  as  proof:  Pomeroy's  Eq.  Jur.,  sec. 
229;  Story's  Eq.  Jur.,  sec  74,  and  cases  cited;  and  the  want 
of  such  averment  is  fatal  on  demurrer  to  the  bill  when  juris- 
diction is  sought  in  equity  for  discovery  and  relief  solely  upon 
the  ground  of  discovery.  So,  if  by  plea  in  such  case  these 
lacts  be  traversed,  it  would  seem  that  the  issue  must  be  de- 
cided in  favor  of  the  truth  of  the  bill  before  discovery  could 
be  decreed. 

If  the  discovery,  as  in  most  cases,  be  in  aid  of  the  averments 
of  the  bill  that  show  the  cause  to  be  one  of  equitable  jurisdic- 
tioo,  then  the  averments  of  necessity  for  discovery  are  not 
esBcntial,  and  a  demurrer  cannot  be  sustained  for  the  want  of 
tbem,  but  discovery  must  follow  as  a  matter  of  course. 

The  orators'  bill  is  insufficient  for  the  want  of  equity,  inas- 
much as  it  fails  to  show  the  circumstances  of  the  loss  of  the 
missing  deed,  or  at  least  that  the  loss  was  occasioned  without 
the  orators'  fisiult.  For  aught  that  appears  in  the  bill,  the 
cmiiors  may  have  designedly  destroyed  the  missing  deed  for 
some  fraudulent  purpose.  For  this  reason,  the  demurrer  is 
well  taken,  and  the  exceptions  must  be  overruled:  Hoddy  v. 
Hoards  2  Ind.  474;  64  Am.  Dec.  456.  Nor  can  the  bill  be 
maintained  for  discovery  and  relief  upon  the  ground  of  dis- 
covery al<me,  for  the  necessary  averments  in  such  bill  are 
wanting;  but  if  the  orators  can  truthftilly  amend  their  bill  so 
as  to  come  within  the  reasoning  of  this  opinion,  they  should 
be  allowed  to  do  so  upon  such  terms  as  the  court  below  shall 
consider  just 

If  the  deed  has  been  lost  without  fault,  for  which  the  orators 
are  in  equity  chargeable,  it  would  seem  that  they  have  no  plain 
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and  adequate  remedy  at  law.  It  is  tnie  that,  althongh  the 
deed  has  not  been  recorded,  Its  contents  may  be  pioyed  by 
parol  in  an  action  at  law:  Moses  v.  Morse^  74  He.  472;  bnt  tin 
cload  is  npoti  the  record  title,  and  the  remedies  pointed  out  by 
the  learned  counselor  for  respondents  fail  to  heal  the  appar- 
ent defect  of  title  shown  by  the  registry  of  deeds.  That  cloud 
can  only  be  removed  by  an  appropriate  decree  in  a  court  of 
equity. 
Exceptions  overruled.        

BQIflTT   HATHfO    OnOI   AOQXnittB   JuBttDlOnOir    WILL   ftHiABSr   It,  av» 

Oivs  Full  Rcuar:  8ee  WhippU  r,  Arror,  8  Midi.  496;  6*  An.  Dee.  9S| 
Bamberger  ▼.  Fumer,  13  Ohio  St.  263;  82  An.  Dea  438;  Mmar  r.  LtrnMOt 
etc  R.  R.  Co.,  H3  AJtL  274;  3  Am.  St.  Rep.  722. 

BUiL  fOB  DiaOOVCBT  OV  DiKD  MUST  Atsk  MAXIBIALITr  AXD  KauMtTg 

of  the  diBoorery:  ANOeS  t.  Adtinort,  9  N.  J.  Eq.  82;  87  Am.  Deo.  871. 


Statb  V.  Thoicpbon. 

[W  lunrB,  iM.] 
Bvnknrci— HAVDWBimro— FanjiUNAaT  QomiOH  worn  nn  Govbt.^ 
Speemiens  of  handwriting,  not  otherwise  pertinent  to  the  iasiie^  maj^ 
upon  being  Admitted  or  prored  to  be  genuine,  be  introdnoed  before  the 
eonrt  and  jury  m  a  standard  for  oompariaon  by  wbi^  to  test  the  gen«« 
Ineness  of  a  writing  in  eontitweray;  when  a  writing  la  offeted  fai  proof 
aa  a  standard,  the  eonrt  shoold  first  find  as  a  faot  that  it  is  gennine^  and 
the  decision  of  the  court  aa  to  the  credibility  of  this  preliminary  evi- 
denoe  is  conclusive,  unless  upon  a  report  of  all  the  evidence  it  is  shown 
to  be  without  foundation,  or  baaed  upon  some  erroneous  application  of 
legal  prineiplea. 

SEAlTDAJttD  SpnCnCBNS  OT  HaNDWHIUKO  P&OVBD  OB  ArafFFTID  TO  BB  OBB- 

noTB  MAT  BB  CoiiFiBBD  BT  SzpBBTB  in  the  preaonoe  of  the  jury,  and 
inch  experts  may  express  their  opinion,  founded  on  sucih  comparisoii|  at 
to  whether  the  controverted  paper  be  genuine  or  not 

H.  H.  Burbankf  for  the  state. 

Hamilton  and  Haleyy  for  the  defendant. 

FoBTKB,  J.  The  defendant  was  tried  upon  an  indictment 
for  libel.  In  the  trial  of  the  case  the  government  offered  cer- 
tain writings  as  being  in  the  handwriting  of  the  defendant,  for 
the  purpose  of  being  used  as  a  standard  of  comparison.  Two 
witnesses,  claiming  to  have  seen  the  defendant  write,  and  to 
be  acquainted  with  his  handwriting,  were  introduced  And  tes- 
tified that  the  writings  thus  offered  were  in  the  handwriting  of 
the  defendant.    Thereupon  the  court  admitted  them  for  the 
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purpose  for  whioh  they  were  offered,  agaiaeft  Che  defeadaot'a 
objection.  Afterwarde,  during  the  trial,  expert  testimony  waa 
introduced  by  the  government,  and  these  writings  were  used 
by  them  as  a  standard  of  comparison,  to  which  the  defendant 
also  objected.  To  the  ruling  and  decision  of  the  court  admit- 
ting the  writings  as  a  standard  of  comparison,  and  their  use 
by  experts,  the  defendant  excepted.  It  is  in  relation  to  the 
correctness  of  those  rulings  only  that  any  question  is  raised 
by  the  bill  of  exceptions. 

The  principles  governing  this  case  seem  to  be  pretty  thor- 
oughly settled  by  the  decisions  of  the  court  in  this  and  other 
states. 

The  question  came  before  the  court  in  Massachusetts,  in 
Commonwealth  v.  Coe,  115  Mass.  604,  where  it  was  held  that 
before  a  writing  can  be  used  as  a  standard  of  comparison  of 
handwriting,  it  must  be  proved  that  the  specimen  offered  as  a 
standard  is  the  genuine  handwriting  of  the  party  sought  to  be 
charged,  and  that  the  question  pf  its  admissibility  as  a  stan- 
dard is  to  be  determined  by  the  judge  presiding  at  the  trial,  and 
so  far  as  bis  decision  is  of  a  question  of  fact  merely,  it  is  final, 
if  there  is  any  proper  evidence  to  support  it;  and  that  excep- 
tions to  its  admission  as  a  standard  will  not  be  sustained 
unless  it  clearly  appears  that  there  was  some  erroneous  appli- 
cation of  the  principles  of  law  to  the  fSncts  of  the  case,  or  that 
the  evidence  was  admitted  without  proper  proof  oi  the  quali- 
fications requisite  for  its  compeitenpy. 

The  same  questiPB  has  very  recently  been  beffm  the  coort 
in  Varmont,  in  the  case  of  Bowell  v.  FvUer'$  EtM^  59  Vt.  688, 
where  the  court,  reviewing  the  decisions  there,  says  that  the 
question  has  not  befoie  been  authoritatively  decided  in  that 
afaste*  i^nd  lays  dpwu  this  rule:  That  when  a  writing  is  dis- 
puted, and  another  is  offered  in  prppf  as  a  standard,  the  court 
Bhanld  first  find  as  a  fact  that  the  latter  is  genuine,  apd  then 
tfohmit  it  to  the  jury  in  comparison  with  that  in  controversy. 

The  doctrine  as  eauxuuated  in  Cowmawipe/^Uh  v.  Coe^  supra, 
which  is  the  same  as  that  so  reoently  settled  in  Vermont,  has 
AAoe  been  reaffirmed  in  CcvUdtlp  v.  CrotosU,  1S3  Mass.  952,  and 
jigain  in  Co9UUo  v.  Cmi>t»j  139  li.  ^0. 

The  rule  in  Kngland  is  ^pw  the  same  as  in  Massaohosetts 
auod  Vermont.  Fpr  cepturies,  however,  it  was  otherwise,  and 
the  English  epurts  denied  the  admissibility  of  such  testimony 
jatogeiher,  nntil  1854i  when  Parliament,  by  17  aud  18  Victor 
ria,  chapter  125,  passed  what  is  known  as  ''the  common  lav 
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proeednie  act/'  which  piovlaes  that  ''  comparison  of  a  dis- 
puted writing  with  any  writing  proved  to  the  satisfaction  of 
the  judge  to  be  genuine  shall  be  permitted  to  be  made  bj 
witnesses;  and  such  writings,  and  the  evidence  of  witnesses 
respecting  the  same,  may  be  submitted  to  the  court  and  jury 
as  evidence  of  the  genuineness,  or  otherwise,  of  the  writing  ia 
dispute."  Under  this  rule,  when  any  writing  is  proved  to  be 
genuine  to  the  satisfaction  of  the  presiding  judge,  it  shall  be 
admitted  as  a  standard  of  comparison.  By  the  English  rule 
under  this  statute,  the  jury  need  not  consider  or  inquire  inta 
the  genuineness  of  the  writing  introduced  for  the  purpose  of 
comparison,  as  the  statute  obviates  the  necessity  of  any  such 
inquiry,  and  makes  the  finding  of  the  judge  conclusive  on 
that  point. 

In  the  light  of  the  authorities,  and  the  decisions  in  those 
jurisdictions  where  the  same  rule  prevails  as  in  this  state  in 
relation  to  proof  of  handwriting  by  comparison,  we  believe 
the  rule  adopted  by  them,  upon  the  question  by  whom  the 
genuineness  of  the  standard  is  to  be  determined,  to  be  the 
more  correct  and  satisfactory  one. 

Notwithstanding  that,  however,  there  are  comts  of  higk 
standing,  and  for  whose  decisions  we  have  great  respect,  which, 
have  adopted  a  different  rule,  and  which  hold  that  the  jury^ 
should  ultimately  pass  upon  the  question.  Such  is  the  rule 
in  New  Hampshire,  where,  as  it  is  well  understood,  the  doc- 
trine of  proof  of  handwriting  by  comparison  has  always  clwag 
more  tenaciously  to  the  conservative  English  common-law 
rule  than  ever  appeared  satisfactory  to  the  courts  of  Maine^ 
Massachusetts,  Connecticut,  Vermont,  and  some  of  the  other 
states.  In  State  v.  Hastings^  63  N.  H.  461,  Sargent,  C.  J.^ 
speaking  of  the  introduction  of  evidence  to  prove  the  genu- 
ineness of  the  hapdwriting  offered  as  a  standard,  says:  ''It  ia 
to  be  received,  and  then  the  jury  are  to  be  instructed  that 
they  are  first  to  find,  upon  all  the  evidence  bearing  upon  that 
point,  the  fact  whether  the  writing  introduced  for  the  purpose 
of  comparison,  or  sought  to  be  used  for  that  purpose,  is  genu- 
ine. If  they  find  it  is  not  so,  then  they  are  to  lay  this  writing 
and  all  the  evidence  based  upon  it  entirely  out  of  the  case; 
but  if  they  find  it  genuine,  they  are  to  receive  the  writing  and 
all  the  evidence  founded  upon  it,  and  may  then  institute  com- 
parisons themselves  between  the  paper  thus  used  and  the  one 
in  dispute,  and  settle  the  final  and  main  question  whether  the 
signature  in  dispute  is  or  is  not  genuine.'' 
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In  OotUtto  T.  CromeU,  189  MasB.  690,  it  was  said  that  nnless^ 
tbe  deddon  of  the  judge  in  admitting  the  Bpedmens  as  Btan* 
darda  is  fimnded  npcm  enor  of  law,  or  npon  evidence  which  is, 
as  matter  of  law,  insufficient  to  justify  the  finding,  the  fnU 
oonrt  will  not  revise  it  npon  exceptions.  The  same  principle  is- 
laid  down  in  Nunes  v.  Perry,  113  Id.  276,  and  cases  there  cited. 

In  the  case  before  ns,  the  testimony  in  proof  of  the  genuine- 
ness of  the  standard  came  from  witnesses  who,  if  thej  are  to* 
be  entitled  to  credit,  were  qualified  to  testify  in  relation  to  the< 
genuineness  of  the  defendant's  handwriting.  It  was  in  ac- 
cordance with  the  well-settled  doctrine  of  this  state,  as  laid* 
down  in  Woodman  v.  Dana^  62  Me.  13,  where  the  court,  in  an 
exhaustive  and  carefally  considered  opinion  bj  Rice,  J.,  re- 
viewed the  authorities,  and  stated,  as  a  principle  well  estab- 
lished, that  the  handwriting  of  a  person  may  be  proved  by 
any  person  who  has  acquired  a  knowledge  of  it,  as  by  having- 
seen  him  write,  from  having  carried  on  a  correspondence  with- 
him,  or,  as  was  decided  in  Hammond^ b  Cose,  2  Id.  33,  11  Am. 
Bee.  39,  from  an  acquaintance  gained  from  having  seen  hand- 
writing acknowledged  or  proved  to  be  his:  Page  v.  Homans^  14 
Me.  481;  1  Qreenl.  Ev.,  sec.  677;  Wharton  on  Evidence,  sees. 
707,  709. 

The  New  Hampshire  court,  in  the  case  to  which  we  have 
referred,  speaking  of  what  proof  is  necessary  in  establishing^ 
the  genuineness  of  the  standard,  say  that  any  competent  evi- 
dence tending  to  prove  that  the  paper  offered  as  a  standard  of 
comparison  is  genuine,  is  to  be  received,  whether  the  evidence 
be  in  the  nature  of  an  admission,  or  the  opinion  of  a  witness- 
who  knows  his  handwriting,  or  of  any  other  kind  whatever. 

And  in  Vermont,  in  the  case  of  Rowell  v.  FuUer^a  Estate^ 
already  dted,  it  was  insisted  in  argument  that  the  evidence 
was  legally  insufficient  to  warrant  the  court  in  admitting  the 
standard  in  evidence  as  genuine;  but  the  court  say  that  while 
great  care  should  be  taken  that  the  standard  of  comparison- 
should  be  genuine,  yet  any  evidence  pertinent  to  the  issue  is 
admissible. 

In  the  case  under  considerBtion,  there  was  the  testimony  of 
two  witnesses  who  stated  their  knowledge  of  the  handwriting 
of  the  specimens  offered,  and  that  the  handwriting  was  that  of 
the  defendant.  It  was  upon  this  evidence  that  the  court  ad- 
mitted the  same  as  a  standard  of  comparison,  and  for  no  ether 
purpose,  as  stated  by  the  court,  and  as  the  exceptions  them- 
selves show.    The  decision  of  the  judge  presiding  was  based* 
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upon  certain  damenbi  of  &cl,  as  to  whether  the  apeeiiDena  of 
writing  were  soffioientlj  proved  to  hate  been  written  bj  the 
dofendant  to  allow  them  to  be  intarodooed  and  anbmitted  to 
the  jury  as  a  etandard.  That  fiaot  he  determined  by  admit- 
ting them  in  evidence,  and  allowing  them  to  be  submitted  to 
the  jury  for  that  purpose,  after  the  teetimony  of  the  witneeeeB 
for  the  goyemment  ae  to  their  genuineneea.  Hia  decision 
must  be  final  and  oonolofiive,  ''unlefls  it  is  made  clearly  to 
appear  that  it  was  based  upon  aome  erroneous  view  of  legal 
prinoiplefi,  or  that  the  ruling  was  not  justified  by  the  stato  of 
the  evidence  as  presented  to  the  judge  at  the  time":  JVunes  v. 
Perry,  118  Maaa.  276;  J(me%  v.  BoberU,  65  Me.  276;  Comtium- 
malth  V.  Coe,  115  Mass.  505. 

The  aame  principle  appUes  as  in  determining  whether  or 
not  a  witness  introduced  as  an  expert  is  competent  by  his 
study,  business,  or  other  qualification  to.  testify.  This  is  a 
preliminary  question  for  the  court  An  element  of  fact  is  in- 
volved, to  be  decided  by  the  court,  upon  which  the  capacity  to 
testify  depends.  Upon  that  question  the  decision  of  the  judge, 
like  all  decisions  of  a  similar  character,  is  and  must  be,  for 
obvious  reasons,  final  and  conclusive,  unless  upon  a  rqK>rt  of 
all  the  evidence  bearing  upon  the  question  it  is  shown  to  be 
without  foundation,  or  is  based  upon  some  erroneous  applica- 
tion of  legal  prinoifdes:  ComnumiffeaUk  v.  StwihofUy  117  Mass. 
187;  19  Am.  Rep.  401;  FayetU  v.  ChMerviUe,  77  Me.  S3.  The 
judge  presiding  is  to  hear  and  consider  this  preliminary  evi- 
dsDce,  and  to  decide  whether  it  is  credible  or  not;  and  hia  de- 
cision as  to  ite  credibility,  like  that  of  a  jury  upon  questions 
of  that  kind,  is  conclusive:  Fester  v.  Uiwhay^  7  Met  638. 

The  evidence  upon  which  the  decision  of  the  court  was  based 
in  admittmg  the  several  writings  for  the  purpose  offiared  is  be- 
Ibre  OS,  and  forms  a  part  of  this  bill  of  eaeeptieas.  This  evi- 
denoe,  as  in  all  oases  where  the  diacrsiien  sokd  Jodgment  of  the 
eoort  is  lirought  into  requisitiony  invcdves  so  much  of  the  ele- 
ment of  iaot  that  greait  oonsidemtkm  must  neoessarily  be  given 
to  the  decision  of  the  presiding  judge.  We  do  net  leel  an- 
ihoriied  from  an  examination  of  it  to  say  thai  he  was  not 
warranted  in  admitting  the  writings  oflisred,  ssid  for  the  pur- 
pose claimed;  nor  do  we  feel  that  there  was  any  sueh  error  in 
the  decision  to  which  lie  arrived  in  admitting  tbeni  as  to  call 
Ibr  any  revlston  by  this  court  upon  exo^tioos:  CmnmoMmMk 
V.  M%rrM,  99  Mass.  542;  O^CoMi^t  vu  HcUHwul,  108  Id.  M!^ 
Olmpp  V.  Bakh^  8  Me.  219. 


Digitized  by 


Google 


i88&]  Seatx  9.  TBOMPioar.  177 

NotwithstandiDg  the  common-law  rule  in  England  and  in 
eeyeral  of  the  etates  does  no4  allow  tba  proof  of  handwriting 
by  comparison  of  hands  as  liberally  as  in  Maine,  Massachu- 
setta,  and  Connarticut  (Afoers  y.  United  SiaU^  91  U.  S.  273), 
yet  it  bfl»  alu^iys  been  the  practice  in  these  states  to  introduce 
other  writings,  admitted  or  proved  to  be  genuine,  whether  rela- 
tive to  the  issue  or  not,  for  the  purpose  of  comparison  of  the 
handwriting.  The  object  is  to  enable  the  conrt  and  jury,  by 
an  examination  and  comparison  of  the  standard  with  the  writ- 
ing in  controversy,  to  determine  whether  the  latter  is  or  is  not 
genuine:  Hammond^ 8  Ctue,  2  Me.  85;  11  Am.  Dee.  39;  Chandler 
V.  Le  Baron^  45  Me.  536;  Woodman  v.  Darut^  52  Id.  13;  Homer 
T.  TFaUis,  11  Mass.  309;  Moody  v.  RoweUj  17  Pick.  490;  28 
Am.  Deo.  317;  Eichardgtm  v.  Neweomhy  21  Pick.  315;  Xyon  v. 
lA/moMj  9  Conn.  55. 

"  For  this  purpose,"  observes  the  court  in  Woodman  y.  Dana^ 
eupray  '^  the  spedmens  of  handwriting,  not  otherwise  pertinent 
to  the  issue,  but  admitted  or  proved  to  be  genuine,  may  be  in- 
troduced before  the  court  and  jury,  as  a  standard  for  com- 
parison by  which  to  test  the  genuineness  of  the  writing  in 
controversy,  and  for  this  purpose  such  standard  specimens 
may  be  compared  by  experts  in  the  presence  of  the  jury,  and 
such  experts  are  permitted  to  express  an  opinion  as  to  the  fact 
whether  the  controverted  paper  be  genuine  or  not,  founded 
upon  such  comparison." 

The  exceptions  present  no  objections  in  relation  to  the  use 
of  the  writings  admitted' by  the  court  as  standards,  by  experts, 
which  are  iK)t  fully  authorized  by  the  foregoing  decision  of  our 
own  courtand  the  author!  ties  generally:  Wharton  on  Evidence, 
sec.  719,  and  cases  cited. 

No  exceptions  were  taken  to  the  charge  of  the  presiding 
judge,  and  as  the  only  questions  open  for  consideration  before 
this  court  are  those  presented  in  the  bill  of  exceptions  ( Withee 
V.  Brooks^  65  Mo.  14),  it  becomes  unnecessary  to  enter  upon 
the  consideration  of  tiae  other  questions  urged  by  the  learned 
counsel  for  the  defendant. 

Exceptions  overruled.        

WmrrHSR  WBrnsa  <aur  m  Fmaru>  sr  GbMr  ABBMm  or  Hands  is  a  dis- 
pated  qoMtion:  Hrn^  v.  Oandy^  2S  Tex.  2\Z;  91  Am.  Deo.  315.  In  Morri- 
con  T.  Porter,  35  Minn.  425,  59  Am.  Rep.  331,  it  is  held  that  upon  an  iasne  ai 
to  iha  genainenen  of  a  handwriting;,  papers  not  otherwise  relevant,  if  proved 
to  be  geunine,  may  be  received  in  evidence  for  the  purpose  of  comparison. 
Aa^m^Bentdkt^.  Fknagemt  isa  C.  505;  44  Am.  B«p.  583;  caiUra,  Bnm 
r.  Ormma.  SSOa.  644;  99  Aib.  Dee.  4S7. 
Ajl  St.  Bar..  Vol.  VI. —12 
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Alley  v.  Gaspabl 

fflO  liATHa.  284.] 
JuniSDicnoK  otke  OimiNs  or  Another  State.  ~  WImh  an  ■Umi  or  noii* 
rendent  b  penmuUy  present  in  any  pkoe  In  the  it^  howwer  tern* 
ponrily  or  transiently  in  aoch  plaoe,  whether  abiding,  ▼isiting,  or 
traveling  at  the  time,  a  procesa  dnly  served  upon  him  personally  will 
confer  complete  jurisdiction  over  his  person;  and  this  rale  may  apply  in 
Maine  to  a  mnnicipal  eonrt»  although  it  be  of  limited  jorisdiction. 

W.  P.  FosUVj  for  the  plaintiff. 

Dea9y  and  HigginSj  for  the  defendant. 

Peters,  C.  J.  In  a  writ,  returnable  to  the  monicipal  court 
of  the  city  of  Ellsworth,  a  tribunal  haying  jurisdiction  in  ac- 
tions where  not  exceeding  one  hundred  dollars  of  debt  or 
damage  is  demanded,  and  the  person  sued  is  a  resident  of 
Hancock  County,  the  defendant  is  described  as  commorant  of 
Eden,  within  that  county,  and  was  arrested  on  the  writ  as  he 
was  about  to  remove  his  residence  out  of  the  state.  He  dis- 
putes the  jurisdiction  of  the  municipal  court,  upon  the  plea 
that  when  arrested  he  was  not  a  resident  of  any  place  in 
Hancock  County,  but  had  his  residence  in  Boston,  in  the  com- 
monwealth of  Massachusetts. 

We  think  he  was  a  resident  in  Eden,  in  the  meaning  of  the 
act  creating  the  municipal  court,  while  personally  present 
there,  and  having  at  the  time  no  permanent  home  or  resi- 
dence elsewhere  in  this  state.  Such  residence  as  he  had,  all 
that  he  had,  in  Maine,  was  in  Eden.  His  bodily  presence 
there  was,  for  jurisdictional  purposes,  equivalent  to  residence. 
His  permanent  domicile  may  have  been  in  Massachusetts, 
but  his  domicile  for  the  time  being,  his  transitory  domicile^ 
was  in  Maine,  and  he  was  a  commorant  of  any  place  where 
found.  If  it  were  not  so,  then  none  of  our  courts  have  juris- 
diction of  defendants  who  are  non-residents  of  the  state  but 
are  personally  present  mthin  its  borders;  for  the  statutes  do 
not  provide  for  such  cases  if  the  defendant's  theory  be  cor- 
rect. 

Story,  in  his  Conflict  of  Laws,  section  681,  founds  this  juris* 
diction  of  courts  on  the  axiom  laid  down  by  Huberus,  that  all 
persons  who  are  found  in  the  limits  of  a  government,  whether 
the  residence  be  permanent  or  temporary,  are  to  be  deemed 
subjects  thereof.  Wharton  takes  the  same  view  of  the  law, 
citing  English  and  American  cases  in  ite  support:  Wharton's 
Conflict  of  Laws,  sec.  742.    Our  own  reported  caaes  lunre  not 
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embraced  the  question,  but  our  practice  has  always  been  in 
accordance  with  the  rule  stated.  In  Massachusetts,  there  are 
several  interesting  and  instructive  cases  on  the  subject:  Bar- 
rell  V.  Benjamin^  15  Mass.  854;  lioberts  v.  Knights,  7  Allen, 
449;  Peabody  v.  Hamilton^  106  Mass.  217.  These  cases  cover 
the  ground  fully.  In  one  of  them,  the  question  arose  in  the 
police  court  of  Boston,  a  court  of  limited  jurisdiction.  And  in 
the  case  last  cited,  the  court  decided  that  a  personal  action  of 
a  transitory  nature  might  be  maintained  against  a  citizen  of 
another  state,  even  if  the  plaintiff  be  an  alien,  if  the  defendant 
be  personally  served  with  process,  either  by  summons  or  ar- 
rest, although  the  process  be  served  on  board  of  a  foreign  ves- 
sel arriving  from  a  foreign  port,  and  before  the  vessel  was 
moored  at  the  wharf.  The  defendant  in  that  instance  was  de- 
scribed as  of  New  York,  and  commorant  of  Boston. 

The  true  interpretation  of  the  principle  is,  that  when  an 
alien  or  non-resident  is  personally  present  in  any  place  in 
the  state,  however  temporarily  or  transiently  in  such  place, 
whether  abiding,  visiting,  or  traveling  at  the  time,  a  process 
duly  served  upon  him  will  confer  complete  jurisdiction  over 
his  person  in  our  courts. 

Exceptions  overruled. 

Jurisdiction  of  ihb  Cocrts  op  Onb  Statb  ob  Covntbt  oyer  CrnzENS 
ov  Another.  —  It  is  a  fundamental  principle  that  the  states  of  the  Union 
are  sovereign  as  respects  the  power  of  one  to  affect  the  citisens  of  another  by 
ita  judgments:  Dearmg  y.  Bank  qf  Charleston,  5  Ga.  497;  4S  Am.  Dec.  300; 
Winer  v.  Wbner,  82  Va.  S90;  3  Am.  8t  Kep.  126.  Therefore  state  laws  have 
DO  estiaterritorial  effect,  and  no  state  can  extend  its  process  beyond  its  tcr- 
ritonsl  limits  to  subject  either  persons  or  property  to  its  judicial  decisions: 
Dearktg t.  Bank qfCharletUm,  5  Ga.  497;  48  Am.  Dec.  300;  Lav^oy  v.  Albee^ 
83  Me.  414;  64  Am.  Dee.  630;  Sturgis  y.  Fay,  16  Ind.  429;  79  Am.  Dec.  440, 
and  note  443;  Bwer  ▼.  Cqfin,  1  Gush.  23;  48  Am.  Dec.  687;  Dimikr  y.  Daw 
mm,  4  Scam.  636;  89  Am.  Dec.  430;  WeUh  y.  8ykn,  3  Gilm.  197;  44  Am.  Deo. 
088;  or,  to  state  the  rule  differently,  a  state  court  has  no  jurisdiction  to  ren- 
der judgment  sgainst  a  person  when  neither  he  nor  any  property  of  his  has 
been  foond  within  the  state:  Lov^oy  y.  Afbee,  33  Me.  414;  64  Am.  Deo.  630. 
And  the  suit  will  be  abated  in  such  case  if  objection  to  its  maintenance  is 
seasooably  interposed  by  plea  or  motion:  Smiih  y.  Eaton,  36  Me.  298;  68  Am. 
Dee.  746.  "  No  sovereignty,"  says  Justice  Story  in  his  Gonflict  of  Laws,  seo- 
tion  639,  ''can  extend  its  process  beyond  its  own  territorial  limits  to  subject 
either  persons  or  property  to  its  judicial  decisions.  Eveiy  exertion  of  au* 
thosity  of  this  sort  beyond  this  Unit  is  a  mere  nullity,  and  incapable  of  bind* 
ifllg  soch  persons  or  property  in  other  tribunals."  And  in  Piquet  y.  Swan,  6 
Mason,  35,  40,  the  same  learned  justice  says:  "  The  courts  of  a  state,  howeyer 
fsnenJ  may  be  their  jurisdiction,  are  necessarily  confine.1  to  the  territorial 
Koits  of  the  state.  Their  process  cannot  be  executed  beyond  those  limitsi 
Mid  aa^jf  Btteiq^  to  sot  vpon  penMiiu  er  things  b^oauL  them  would  be  deemed 
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a  usurpation  of  foreign  soToreignty  not  justified  or  acknowledged  by  the  law 
of  nations.  ....  This  resolts  from  the  general  principle  that  a  court  created 
within  and  for  a  particolar  territory  is  bounded  in  the  exercise  of  its  powers 
by  tlie  limits  of  rach  territety."  See  also  Steei  r.  Smith,  7  Watts  &  &  451» 
where  it  is  said,  referring  to  the  principle  above  ennnciated,  that  "sudi  is 
the  familiar,  reasonable,  and  jnst  priadple  of  the  law  of  nations,  and  it  is 
scarcely  snpposable  that  the  framers  of  the  constitation  designed  to  abrogate 
it  between  states  which  were  to  remain  as  independent  of  each  other  for  all 
but  national  purposes  as  they  were  before  tha  Revolntioa;  certainly  it  is  not 
intended  to  legitimate  an  assomption  of  extraterritorial  jorisdietion  which 
would  confound  sU  distinctive  principles  ol  separate  sovereignty."  In 
keeping  with  these  decisions  is  the  case  of  Lathner  v.  Union  PaeHU  IVy  Co,, 
43  Mo.  105,  97  Am.  Dec.  378,  which  holds  that  every  attempt  on  the  part  of 
one  nation  or  state,  by  its  legislature,  to  grant  jurisdiotioii  to  its  courts  over 
persons  or  property  not  within  its  territory,  should  be  regarded  eliewherv  aa 
a  mens  usurpation,  and  all  judicial  proceedings  in  virtue  thereof  are  utterly 
void.  And  it  has  been  declared  in  Illinois  that  its  courts  cannot  enforce  the 
criminal  or  penal  laws  of  other  states:  Missouri  River  Telegraph  Co.  v.  iTo^. 
Bank  qf  Sioux  City,  74  IlL  217.  So  a  passenger  injured  in  his  person  while 
traveling  in  Georgia  on  a  railroad  incorporated  only  in  Goorgia,  althon^^  ex- 
tending to  and  doing  business  in  Alaliama,  cannot  maintain  an  action  there- 
for in  Alabama:  Central  Railroad  etc  Co.  v.  Carr,  76  Ala.  388;  52  Am.  Hep. 
839;  and  it  was  declared  in  Lovjoy  v.  AOtee,  33  Me.  414,  54  Am.  Dec  6^, 
that  no  judgment  can  be  rendered  against  one  as  a  trustee  where  neither  he 
nor  the  principal  defendant  resides  within  the  jurisdiction,  and  no  property 
of  such  defendant  has  been  found. 

Deooyino  Paktt  within  JuBiariCTiON.  —Where,  for  the  purpose  of  ob- 
taining jurisdiction  of  the  person,  a  resident  of  a  state  is  induced  by  false 
-.repreaentations  to  go  to  another  state,  where  he  is  served  with  a  summons, 
the  jurisdiction  so  acquired  by  the  foreign  tribunal  is  fraudulently  obtained; 
and  that  fact  constitutes  a  good  defense  to  an  action  brought  upon  a  for- 
■eign  judgment  so  obtained;  nor  is  the  defendant  in  such  case  guilty  of  any 
laches  in  failing  to  appear  in  the  action  in  which  such  judgment  was  ren- 
dered, for  the  purpose  of  moving  to  dismiss  the  proceedings  on  the  ground  of 
the  fraud;  but  the  defense  of  fraud  in  acquiring  jurisdiction  may  be  properly 
interposed,  when,  for  the  first  time,  the  judgment  is  made  a  legal  demand 
against  him:  Dunlap  v.  Cody,  31  Iowa,  2C0;  7  Am.  Eep.  129,  and  note  136. 
So  a  party  decoyed  from  another  state  or  country,  on  a  promise  not  to  ana 
V>ifn^  may,  upon  being  sued  in  violation  of  the  promise,  avoid  the  process* 
and  may  also  bring  an  action  for  his  damages  by  the  breach  of  such  promise: 
Steele  v.  Bates,  2  Aiken,  338;  16  Am.  Dec.  720,  and  note  723.  If  a  defendant 
is  fraudulently  indnoed  to  come  within  the  jurisdiction  of  the  courts  the 
4Bcrvice  of  civil  process  upon  him  there  will  be  set  aside,  although  the  deajgn, 
when  the  representations  were  made,  was  to  arrest  him  on  a  criminal  chaige» 
and  although  the  defendant  has  made  a  voluntary  general  appearance:  Towns* 
mdw.  Smith,  47  Wis.  623;  32  Am.  Rep.  793. 

Waiyxb  ov  JuBiBDicnoN  BT  GinzEN  or  FoBnoH  State.  —A  party  may 
waive  jurisdiction  by  appearing  in  the  courts  of  a  foreign  state  and  plead« 
Ing  to  the  merits:  Marqueze  A  (7o.  v.  Le  Blanc,  29  La.  Ann.  194.  And  in 
Ooorgia^  a  citizen  of  a  foreign  state  can  only  be  made  a  party  by  vdluntazy 
appearance  to  a  tmt,  so  as  to  be  bound  by  a  judgment  or  dsorae  InfKnenoMy 
eithar  by  the  statuta  or  oomnion  law:  Dtaringw.  Bcmkqf  Ckarimitm^  $Qtk 
487|  48  Am.  Dm-SOO. 
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JvBnDJOi'JUH  om  PntscRf  wrrum  a  ^tatb  Who  is  CmsBii  of  a 
FoRKiaN  SrATii  —  A  right  of  jnriBdiction,  whether  civil  or  criminal,  will  at- 
tach to  all  penoDs  fonnd  within  the  limits  of  the  state  or  goremment  over 
which  the  power  of  the  court  extends,  whether  they  be  permanent  or  tempo* 
raiy  residentB,  and  they  wHl,  to  that  extent,  be  deemed  citizens  or  sabjects: 
Motymaa^,  Seymour,  30 Ga.  440;  76  Am.  Dec.  602,  and  note  665.  And  al- 
though the  defendant's  property  is  beyond  the  reach  of  the  coart,  so  that  it 
cannot  be  sequeetered  or  taken  in  execution,  the  court  does  not  lose  juriadiction 
in  relation  thereto^  if  the  defendant's  person  is  within  the  jurisdiction:  MUc/teU 
▼.  Bunch,  2  Paige,  606;  22  Am.  I>ec.  669.  So  a  transitory  action  may  be 
proaecnted  wherever  the  defendant  may  be  found,  although  the  subject-mat- 
ter thereof  may  have  occurred  in  another  state,  and  be  regulated  by  the  laws 
of  that  state:  IlaU  v.  Lawrence,  21  K.  J.  L.  714;  47  Am.  Dec.  190. 

JcBismcnoK  oveb  Propebtt  or  Kon-resxdsmt. — A  state  has  uncon- 
trolled jurisdiction  over  all  property,  real  or  personal,  within  its  borders: 
Wimer  v.  Wijotr,  82  Va.  890;  3  Am.  St.  Rep.  126;  Smith  v.  Eaton,  30  Me. 
2J8;  58  Am.  Dec.  746;  and  also  has  exclusive  jurisdiction  to  settle  the  title 
to  loDd  within  the  limits  of  the  state:  Farmer^  Loan  and  Trust  Co.  v.  Potstal 
Tele^praph  Co.,  55  Conn.  334;  3  Am.  St  Eep.  53.  Therefore,  although  a 
non-resident  does  not  come  within  the  territorial  limits  of  a  state,  still  if  be 
owns  property  there,  the  courts  will  acquire  jurisdiction  which  may  be  excr* 
cised  upon  such  property:  Molynenx  v.  Seymour,  30  Ga.  440;  76  Am.  Deo. 
CG2,  and  note  665.  So  it  was  decided  in  Rke,  SUx,  A  Co.  v.  PeUet,  66  Tex. 
568,  that  a  non-resident  can  bo  sued  in  the  courts  of  Texas  when  he  has 
effects  in  the  state,  without  bringing  those  effects  before  the  court  by  attach- 
ment or  some  similar  process,  to  await  final  judgment.  And  a  citizen  of 
Kew  York  may  be  sued  in  Georgia  by  a  citizen  of  that  state  to  compel  a  con- 
veyance of  title  to  land  situate  in  the  latter  state  for  which  the  money  bos 
been  paid  and  accepted:  Hanria  v.  Palmore,  74  Ga.  273.  It  was  said  in  this 
case  that  "  it  would  be  strange,  indeed,  if  Georgia  courts  had  no  jurisdiction 
to  settle  title  to  her  own  lands,  because  somebody  claiming  title  thereto  re- 
aided  without  her  limits.  ....  The  result  would  be,  that  though  sovereign 
over  all  her  territory,  though  in  her  be  the  eminent  domain,  though  her  grant 
be  the  origin  of  all  title  to  her  lands,  she  could  not  adjudicate  that  title, 
and  quiet  the  possession  thereof  in  case  a  foreigner  claimed  it,  however  un- 
justly, imless  that  foreigner  submitted  voluntarily  to  her  jurisdiction  of  hia 
case.  ....  Every  foreigner  to  Georgia,  in  or  out  of  the  American  Union, 
who  owns  land  or  property  in  this  state,  can  be  made  to  pay  any  debt  he 
owes  here  out  of  such  property.  It  can  be  attached  and  made  to  pay  such 
debt^  chose  in  action,  or  debt  of  any  sort"  So  the  stockholders  of  a  foreign 
corporation  which  has  been  dissolved  may  bring  a  suit  in  West  Virginia 
against  a  domestio  corporation  in  that  state  to  reach  property  held  by  it,  but 
belonging  to  such  foreign  corporation:  CrunUL^h  v.  Shtnandoah  VcUley  R.  B. 
Ca,  28  W.  Va.  623;  and  if  a  foreign  corporation  employ  a  machinist  from 
another  state  to  remove  to  Georgia  and  perform  work  for  it  there,  the  courts 
of  that  state  have  jurisdiction  to  enforce  a  mechanic's  lien  upon  property  of 
the  corporation  situate  in  Georgia:  DahUmega  Oold  Mhdng  Co.  v.  Purdy,  65 
Ga.  496.  Again,  where  an  act  committed  in  Pennsylvania  caused  the  di- 
venaoB  of  water  from  a  null  iu  Ohio,  an  action  on  the  case  for  such  injury 
may  be  brought  in  Ohio:  Thayer  v.  Brooke,  17  Ohio,  489;  49  Am.  Dec.  47^ 
and  note  476;  and  where  a  subject  of  Prussia  becomes  indebted  to  his  sever* 
sign  by  tlie  laws  of  iiiat  kingdom,  he  may  be  made  to  answer  for  such 
I  m  tbs  ooorti  of  Missouri:  JDiig  </ PHiMla  V.  Aeppsr,  22  Mo. 
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6.M);  C6  Am.  Dec  639.  Stockholdew  of  a  fordgn  o^aporation  may  not  faring 
■uit  in  a  New  Jeneyoonrt  for  the  Mttlement  of  tranBaetunu  between  thai 
and  another  foreign  corporation  which  had  leaKd  its  land  and  road,  none  of 
which,  however,  wu  in  New  Jersey:  Gregory  v.  Hew  York,  Lake  Erie^  etc 
R.  R,  Co.,  40  N.  J.  £q.  38.  To  give  a  conrt  jorisdiotion,  however,  a  real 
defendant  against  whom  the  plaintiff  is  entitled  to  a  judgment  must  be  found 
and  served  with  process  within  the  limits  of  the  jurisdiction,  or  some  prop- 
erty of  his  must  be  found  there  upon  which  the  court  can  proceed  m  rem: 
Latimer  v.  Union  etc.  R*y,  43  Mo.  105;  97  Am.  Dec  378.  But  whe(re  a  party 
is  not  within  the  jurisdiction  of  a  court,  a  judgment  rendered  agsinst  him 
will  be  only  effectual  as  a  judgment  in  rem,  acting  upon  such  property  as  he 
may  have  within  the  jurisdiction:  Loo^oy  v.  Albee,  33  Mc  414;  64  Am.  Dec 
630.  And  a  formal  and  nominal  attachment  of  the  property  of  a  non-resi- 
dent is  not  sufficient  to  give  a  state  court  jurisdiction  to  render  a  judgment 
against  such  non-resident,  which  will  be  enforced  in  another  state:  Ewer  ▼. 
CoJItn,  1  Cush.  23;  48  Am.  Dec  587,  and  note  589.  Nor  does  the  jnrisdio- 
tiou  of  the  courts  of  a  state  over  property  within  its  limits  authorizing  its 
seizure  and  sale  according  to  its  laws  draw  to  such  courts  jurisdiction  over 
the  person  of  the  owner  residing  in  another  state:  MeVicker  v.  Beedy,  31  Me. 
314;  50  Am.  Dec.  6G6. 

In  Kansas,  a  judgment  determining  conflicting  claims  of  title  to  real  estate^ 
based  upon  service  of  process  made  upon  a  non-resident»  out  of  the  state,  is 
treated  as  valid  as  against  him:  VenabU  ▼.  Dutch,  37  Kan.  515;  1  Am.  St 
Rep.  2G0.  But  the  tendency  of  the  decisions  in  the  national  courts  is  to 
limit  the  effect  of  judgments  against  non-residents,  based  on  service  of  pro- 
cess made  out  of  the  state,  even  though  such  judgments  respect  the  title  to 
real  property  situate  within  the  jurisdiction  of  the  court  rendering  the  judg- 
ment; and  if  such  judgment  operates  m  perwnatn  merely,  and  does  not  trans- 
fer title,  it  will  not  be  respected,  nor  permitted  to  operate  as  an  estoppel  in 
the  national  courts:  Hart  v.  Sameon,  1 10  U.  S.  151.  So  it  has  been  held  that» 
although  the  state  courts  have  jurisdiction  of  the  property  of  fcaeigners  aita- 
ate  within  the  state  to  subject  it  to  the  payment  of  debts,  yet  they  have  no 
power  to  conclude  the  ovmer's  claim  thereto  by  a  judgment  or  decree  not  la 
rem,  and  not  founded  on  voluntary  appearance:  Dearing  v.  Bark  (^Cfharleiten, 
5  (la.  497;  48  Am.  Dec  300.  And  in  case  judgment  is  rendered  against  a 
non-resident,  where  jurisdiction  was  obtained  by  attachment  of  property 
within  the  state,  and  the  record  shows  that  notice  of  the  pendency  of  the 
suit  was  afterwards  given  to  the  defendant  by  service  of  process  upon  him 
without  the  state,  such  judgment  is  of  no  effect  outside  of  the  state,  unless 
the  record  discloses  an  effectual  attachment;  Ewer  t.  Ci^^ii,  1  Gush.  23;  48 
Am.  Dec  587,  and  note  589. 

JuRiaDicriOM  ovsB  Lakd  in  Anothxb  State. — A  foreign  conrt  cannot, 
by  its  judgment  or  decree,  pass  the  title  to  land  aitnate  in  another  coontiy; 
neither  can  it  bind  such  land  by  a  judgment  or  decree  that^  in  default  of  the 
defendant's  conveying  it,  it  shall  be  conveyed  by  deed  of  its  own  offioera  to 
the  plaintiff:  Page  v.  McKee,  3  Bush,  135;  96  Am.  Dec  201;  Whner  v.  n^tiitfr, 
82  Va.  890;  3  Am.  St.  Rep.  126.  So  "  the  court  of  one  state  or  sovereignty  haa 
no  inherent  power  to  order  lands  to  be  sold  in  another  state  or  sovereignty, 
or  to  control  the  title  thereto  '*:  Schouler  on  Executors  and  Admuustrators^ 
2d  ed.,  sec.  19.  So  it  has  been  held  that  proceedings  to  foreclose  a  mortgage 
in  the  courts  of  the  state  of  New  York  upon  lands  in  Connecticut  are  without 
validity,  and  do  not  affect  the  right  to  a  foreclosure  of  the  mortgage  aoeord- 
.  Ing  to  the  lawa  of  the  latter  state:  Farmera'  Loam  ami  Trust  Co,  v.  Postal 
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Telegraph  Cx,  56  Coan.  834;  8  Am.  St.  Rep.  63.  And  the  ooorts  of  Kew 
Vork  Will  not  entertein  jurisdiction  of  an  action  brooght  for  trespan  to  land 
outnde  the  stmte:  Dodffe  ▼.  Coiby,  37  Hun,  515.  Nor  will  that  state  take 
mgnijance  of  an  action  to  compel  an  account  from  a  trustee,  under  a  trust 
created  in  another  state,  of  property  situate  in  such  state,  the  courts  of  that 
•tato  being  competent  to  exercise  jurisdiction:  Alger  v.  Aljer,  31  Id.  471. 
And  Virginia  courts  have  no  jurisdiction  to  decree  a  partition  of  lands  in  an- 
other state,  because  the  right  to  transfer,  partition,  and  change  real  estate 
belongs  exclusively  to  the  state  within  whose  territory  it  is  situated:  Wimer 
V.  Winter,  82  Va.  890;  3  Am.  8t.  Rep.  126.  So  if  the  subject-matter  of  a  suit 
in  thia  state  is  land  situated  in  another  state,  and  a  suit  in  relation  thereto 
is  pending  between  the  same  parties  in  such  other  state,  and  the  court  of 
that  other  state  is  in  a  situation  to  do  justice  to  all  parties,  and  the  court  in 
this  state  has  not  jurisdiction  of  all  the  necessary  parties,  it  will  refuse  to  en- 
tertain jurisdiction,  but  leave  the  parties  to  the  decision  of  the  court  in  the 
other  state:  Barns  ▼.  Pullman,  84  111.  20;  25  Am.  Rep.  416.  But  the  cove- 
nant of  seisin  is  a  personal  covenant,  and  "as  to  such  a  covenant,  a  deed  may 
be  reformed**  by  suit  brought  in  the  state  where  the  person  resides,  "al- 
though the  land  upon  which  the  deed  operates  is  situated  in  another  state  ": 
BeiJkl  T.  Beikei,  92  Ind.  318,  citing  Craiff  ▼.  Donovan,  63  Id.  513;  MdCbtre  v. 
McClure,  65  Id.  482;  WaOan*  v.  Ilolman,  16  Pet.  25;  Broum  v.  Desmond,  100 
Mass.  267,  and  others. 

JuRmncnoir  oyer  KoN-nssiDurr  bt  Konoi,  Pubugation,  kto. — A 
court  cannot  extend  jurisdiction  over  citizens  of  another  state  by  a  rule  of 
pracUoe  as  to  aervioe  of  process:  Dearimg  ▼.  Bank  qf  Charleston,  5  Oa.  497; 
43  Am.  Dec  300.  Juriadiction  over  non-resident  on  service  by  publication 
resolts  from  the  fact  that  he  has  property  within  the  jurisdiction,  and  ex- 
tends only  to  such  property  as  was  within  the  state  when  the  jurisdiction 
attached:  Stone w.  Meyers,  0  Minn.  303;  86  Am.  Dec  104.  It  was  held  m 
Qnarl  v.  AbUtt,  102  Ind.  233,  52  Am.  Rep.  662,  a  judgment  settmg  aside  a 
fraudulent  transfer  of  ootporate  stock  by  a  non-resident  may  be  rendered 
upon  a  constructive  service  of  process,  and  it  is  not  essential  that  the  credi- 
tor should  first  obtain  judgment  on  his  demand.  The  court,  in  arguing  the 
case,  declares  that  "it  is  a  general  principle  that  the  process  of  the  courts 
may  reach  and  seise  property  within  its  jurisdiction.  A  man  who  brings 
property  within  the  territorial  jurisdiction  of  a  state  subjects  it  to  the  laws 
of  thai  state  '  If  a  foreigner  or  citizen  of  another  state,'  says  an  able  court, 
*  send  his  property  within  a  jurisdiction  different  from  that  where  he  resides, 
he  impliedly  submits  it  to  the  rules  and  regulations  in  force  in  the  country 
where  he  plaoes  it.  Wbat  the  law  protects,  it  has  the  right  to  regulate* "; 
citing  Clark  v.  TarheO,  68  N.  H.  88;  Ames  Iron  Works  v.  Warren,  76  Ind. 
612;  Oreen  v.  Van  Buskirk,  7  WaU.  139;  Bice  v.  Curtis,  32  Vt  460.  Though 
it  is  declared  in  Missouri  that  a  personal  judgment  obtained  in  a  sister  state 
vpon  notice  to  the  defendant  by  publication  only,  there  being  no  appearance 
of  the  defendant,  will  be  deemed  null  and  void  outside  the  state  in  which  it 
was  rendered:  Laitmer  v.  Unhn  etc  I^y,  43  Mo.  105;  97  Am.  Dec  378.  So 
in  8eoU  v.  NoUt,  72  Pa.  St  115,  13  Am.  Rep.  663,  a  joint  action  was  brought 
in  Massachnsetts  against  A,  a  resident  of  that  state,  and  B^  a  resident  of 
Pennsylvania.  Process  was  served  on  A,  and  the  court  ordered  that  the  plain- 
tiff give  notice  to  B^  by  service  of  a  copy  of  the  order.  B  in  Pennsylvania 
indorsed  the  order,  *'I  accept  service  of  this  writ**;  a  judgment  by  default 
was  obtained  against  both  defendants,  and  the  plaintiff  sued  B  in  Pennsyl- 
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▼sua  on  the  Judgment;  it  wm  dsdded  thatthe  MwatlimiiMii  owrt  nhtumed 
no  JQfiBdielion  orer  B,  cad  thai  tiie  Jndgmeiit  flgnort  him  ww  inralid. 

JuiUBmcnoH  otib  Kon-bvidizit  Stookholdxbs  ov  CoRFOfSATioH.  —  A  bin 
in  equity  was  brought  by  a  ooiporation  dnly  organized  under  the  lawa  of  Gon* 
necticnt^  and  doing  boBineas  in  that  atate,  againat  a  corporation  organind  under 
the  lawa  of  that  atate  and  ita  atockholdera,  bnt  having  itanaaal  place  of  btud- 
neas  in  MaaaachnaettH.  The  bill  averred  that  nnder  the  Connecticnt  laws  the 
defendant  atockholdera  would  have  been  liable,  aa  original  ahare-holdera,  per- 
aonally  to  pay  for  the  aharea  of  atock  to  which  they  had  anbacribed  to  the  ex- 
tent of  the  pax  valne  thereof,  and  thia  liability  to  pay  for  auch  face  value  of  Uie 
atock  waa  an  aaaet  of  the  corporation,  and  upon  the  inaolvency  of  the  corpora- 
tion the  atockholdera  could  be  made  peraonally  and  directly  liable  for  auch 
atock.  "  The  biU  further  alleged  that  the  defendant  corporation  haa  no  prop- 
erty whatever  in  Conneotiont,  or  anywhere  ontaide  tiiia  comnumwealth;  that  all 
the  atockholdera  and  officera  of  aaid  company  are  citizena  of  thia  eommon- 
wealth;  and  that  the  plaintiff  haa  dnly  demanded  payment  of  the  amount 
due  to  it,  bnt  the  demand  haa  been  refuaed."  Hie  prayer  of  the  bill  waa 
that  the  amount  paid  in  by  the  defendanta,  also  the  amount  of  their  respective 
deficienciea,  be  determined,  and  that  the  anm  ao  due  from  each  of  them  be 
ordered  paid  in.  Upon  demurrer  the  bill  waa  diamiaaed.  The  court  aaid: 
*'  We  have  heretofore  in  aimilar  oaaea  declined  to  paaa  upon  and  determine 
the  relation  existing  between  a  foreign  corporation  and  ita  members  and  the 
obligation  arising  therefrom,**  arguing  ti»t  the  liability  of  atockholdera  to  a 
corporation  ia  of  a  peculiar  character,  "involving  the  organic  law  by  which 
the  corporation  is  created,  and  requiring  loeal  administration ":  ^eio  Hatfem 
Hone  Nail  Co.  v.  Linden  Spring  Co,,  142  Maaa.  8^.  fizamine  alao  ift«lf- 
man'8  Appeal,  98  Pa.  St.  605;  Bieer.  Merrimack  Co,,  56  N.  H.  114;  Mer. 
ehcmti^Bank  v.  BU98,  85  K.  T.  412;  i9mMv.  M^ttuai  Lffe  Ins.  Co.,  14  Allen, 
838. 

FoRKiGK  BzsoDTOBS,  Abhxnistratobs,  aitd  GuAJEtDiANS.  —  It  is  decided 
m  Johnson  v.  Jackson,  66  Ga.  826,  21  Am.  Bep,  285,  that  if  foreign  executors 
or  admimstratora  come  within  the  jniiadictional  limita  of  a  atate,  they  are 
liable  to  be  sued  there  by  creditors,  or  to  be  brought  to  an  account  by  lega- 
teea  or  distributeea.  So  where  an  administrator  appointed  in  Alabama,  and 
the  sureties  on  his  bond  there  given,  became  residents  of  Georgia,  they  are 
liable  to  an  action  in  Geoxgia  by  the  distributees  for  a  breach  of  the  bond: 
Johnson  V.  Jackson,  supra;  but  see  Jackson  v.  Johnson,  34  Ga.  511;  89  Am. 
Dec.  263.  And  in  Ray  v.  Simmons,  11  R.  L  266,  23  Am.  Rep.  447,  a  bill  in 
equity  to  enforce  a  trust  brought  against  an  administrator  averred  that  the 
teapondent,  aa  admimstrator,  drew  a  bank  deposit,  being  the  trust  funds  in 
question.  The  answer  alleged  the  reapondent*a  appointment  as  administra- 
tor in  Maaaachusetta,  and  that^  aa  auch,  he  withdrew  the  depoait,  and  held 
the  aame  aa  part  of  his  decedent'a  estate.  It  waa  decided,  in  the  abaence  of 
denial  by  the  administrator  that  he  held  the  depoait  aa  adminiatrator  in 
Rhode  Island,  that  the  court  would  preaume  that  he  held  it  aa  administrator 
in  that  state,  and  would  order  him  to  account  directly  with  the  complainant 
the  trust  having  been  proven.  Sc  a  circuit  court  has  jurisdiction  raHons 
materia  to  issue,  in  favor  of  a  resident  of  Tenuessee,  an  order  of  seianre  and 
sale  against  mort^gaged  property  in  Louisiana,  when  it  compoaes  part  of  a 
anooeaaion  in  the  course  of  administration  in  the  probate  court  and  ia  rspre- 
aented  by  an  executor:  Lawry  v.  Ehrwin,  6  Rob.  (La.)  102;  89  Am.  Dse.  666. 
Bat  where  a  reaident  of  Alabama  procured  a  policy  of  inanranoe  on  hia  lif a^ 
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t  Ttook  %  ooopmy  dksftoMd 
fat  Keir  T«rk,  -aad  died  m  Akiwn%  ^om  iwtttor,  sppoisted  in  A1ahama» 
nny  iBMirtMn  an  •etm  ontttliera^  idthoQC^  Admbiiiftratioa  had  also  been 
gMBted  m  Heir  Y«ik:  MjmiabkL{^Awmtnato8  Boc  t.  TogeftBafx,  76  Ala. 
Ml;  IS  Afli.  Repw  S4i.  As  to  ilia  mis  iilnre  iiie  administntor  recoven 
jiid|PBnnt  in  fau  awn  afeaila  Donia  awn|^  in  a  fora^gn  itat^  aee  Preeman  on 
J«dgHiMits»  p.  236^  aea.  217.  It  is  lield  in  Xcoaani  ▼.  PMnam,  M  N.  H.  247» 
12  Am.  Rap.  106^  tini  a  gaardtan  apposntad  in  one  state  cannot  maintam, 
aa  aadhy  m  nail  a^dnal  an  aonuvfeer  ar  adaiiniatrator  appointed  in  another 


JuKismoriPH  IB  TO  Sum  sr  Rssimui  A7Ponma>  nr  Oihxr  Statu. 
-- It  is  said  in  BooAt.  Cbrl^  17  How.  822;  3^  that  a  reoeiyer  "has  no"] 
eztratanitarial  ponrer  of  official  action,  nor  can  the  court  appointing  him  / 
confer  sneh  anthority,  or  enable  him  to  go  into  a  foreign  jnrisdiction  to  take  I      ^ 
pot  nasi  ion  of  a  debtor's  property,  nor  any  power  which  can  give  him,  upon  \  v^oiVT 
principles  of  comity,  a  privilege  to  aue  in  a  foreign  court  or  another  jonsdio*  >  ^ 
tion,  aa  the  jadgment  creditor  himself  mij^t  have  done,  where  his  debtor 
may  be  amenable  to  the  tribonal  which  the  creditor  may  seek.*"    See  alao^ 
Farmer^  and  Mechanka'  ln$,  Co.  v.  Needles^  62  Mo.  1;  TuHjf  v.  Herrin,  4A 
Miss.  026;  Kronberg  v.  Elder,  18  Kan.  152.    In  Texas,  it  is  held  that  '<a  re- 
eeiver  is  bat  sn  officer  of  the  court  which  appoints  him,  and  it  would  follow^ 
npon  principle,  and  which  is  abnndantly  snstaiDed  by  anthority,  that  ha 
cannot  act  in  his  official  character  outside  the  jurisdiction  of  the  court  by 
which  he  was  appointed  *:  Moeeby  v.  Bvrrow,  52  Tex.  396,  403;  MuiU  v.  (Xh 
immbian  Int.  Co,,  Z5  Me.  290;  02  Am.  Deo.  692.    But  in  Olne^  ▼.  Tatmer,  10 
Fed.  Bep.  104,  the  court  said:  "Outside  of  the  jurisdiction  which  appoints 
him,  a  receiver  is  not  ordinarily  entitled  to  maintain  suits  except  by  comity.** 
This  tendency  to  indicate  an  exception  has  been  extended  to  permitting  such 
suits,  on  the  ground  of  comity,  in  soma  states:  Bank  v.  McLeod,  38  Ohio, 
174. 

Bat  state  comity  does  not  require  courts  of  one  state  to  permit  receivers 
appcnnted  by  the  court  of  another  state  to  exercise  priv3eges  detrimental  to 
tiio  citizens  of  the  former  while  punuing  appropriate  legal  remedies  there: 
Bunt  V.  Cobanbuin  Tub.  Co^  S5  Me.  200;  92  Am.  Dec.  692;  Eurd  v.  City  of 
BUzabeth,  41  K.  J.  L.  1;  Jofinmm  v.  Parker,  4  Bush,  149;  Sanders  v.  WiOiams,  5 
v.  H.  213;  Buflby  v.  AOohGc  tie,  B.  R.  Co.,  86 Pa.  St.  261;  Piereey.  O'Brien, 
129  Mass.  814^  816;  Taylor  ▼.  Oolnmbkm  In$.  Co.,  14  Allen,  363.  The  rule, 
hefwmwwr,  in  brief  has  been  thus  stated:  "  Upon  the  question  of  the  territorial 
extent  of  a  receiver's  jurisdiction  and  powers,  for  the  purpose  of  instituting 
actions  connected  wiUi  his  receivership,  the  prevailing  doctrine  established 
by  the  supreme  court  of  the  United  States,  and  sustained  by  the  weight  of 
authority  in  various  states,  is,  that  the  receiver  has  no  extraterritorial  juris- 
diction or  power  of  official  action,  and  cannot  as  a  matter  of  right  go  into  a 
foreign  state  or  jnrisdiction  and  there  institute  a  suit  for  the  recovery  of  de- 
mands due  to  the  person  or  estate  subject  to  his  receivership.  His  functions 
and  powers  for  the  purposes  of  litigation  are  held  to  be  limited  to  the  courts 
af  the  state  within  which  he  was  appointed  ":  High  on  Receivers,  sec.  239. 
Itiaabo  said  in  the  same  aection  that  **the  principles  of  comity  between 
natiflRa  and  statea  which  recognise  the  Judicial  decisions  of  one  tribunal  as 
annrtnafre  in  another  do  not  apply  to  such  a  case^  and  will  not  wamnt  a  re- 
asiver  in  bringing  an  action  in  a  foreign  court  or  jurisdiction.**  So  it  is  said 
In  'Wharton  on  the  Conflict  of  Law^  section  390  b,  that  "a receiver  appointed 
In  ana  state  for  an  insolvant  corporation  has  no  title  as  such  to  property  located 
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in  aiiothar  states*  and,  ''that  a  fofeign  nonrw  oannot  ma  in  a  etata  ooorl^ 
haa  bean  held  by  high  aathority  "t  Id.,  note^  dtmg  Booth  t.  Cflarh,  mpnt; 
WaUUr.  WaUe,  25 If.  Y.  677 ilnturamee Co.  T.Needle$,  62 yLo.l7iBiid it iM 
added  that  it  haa  been  held  that  aoch  aoit  may  be  maintMned  in  anbordina- 
tion  to  local  law,  and  anbject  to  local  liena»  relying  on  the  caaea  of  Ex  parte 
Nortooodt  3  Biaa.  613;  Uoyt  ▼.  T^onqMoa,  6  N.  Y.  820;  Rmik  ▼.  SU  John,  29 
Barb.  687;  CagiU  y.  WooSnidge^  8  Bazt  680.  The  court  in  Booth  ▼.  ClaHt, 
17  How.  334,  which  ia  a  leading  caae,  and  of  mnch  wei^^t  npon  the  qnea- 
of  foreign  receivera  to  atae  in  a  atate  oonrt^  aaya:  *'  Onr  indnatry  haa  been 
taxed  nnaaooeaafully  to  find  a  caae  in  whidi  a  receiver  haa  been  pennittad 
to  ane  in  a  foreign  joriadiction  for  the  property  of  the  debtor;  ao  far  aa  we 
can  find,  it  haa  not  been  allowed  in  an  ^igliah  tribonaL"  The  principlea 
atated  in  the  beginning  of  thia  note,  that  the  aeveral  atatea  are  independent 
aoyereigntiea,  and  foreign  to  each  other  in  all  mattera  not  ezpreaaly  delegated 
to  the  general  government^  and  that  ita  lawa  have  no  extraterritorial  efieet^ 
haa  been  modified,  however,  by  permitting  conaiderationa  of  comity  to  inter- 
vene for  the  aake  of  jnatioe  between  the  atatea^  and  permitting  the  lawa  or 
jndgmenta  of  one  atate  to  be  of  force  and  e£foct  in  another,  and  thia  princi- 
ple haa  been  applied  in  aome  atatea  to  receivera.  Bnt  "the  prindpla  of 
comity,  however,  ia  reatricted  to  caaea  where  no  veated  or  acquired  righta  of 
the  citizena  of  the  atato  extending  anch  comity  will  be  affected  injnrionaly  ": 
Beach  on  Receivers,  aeca.  17,  18,  citing  People  v.  Central  CUy  Btuk,  63  Barb. 
412;  IJutU  v.  Columbum  Ins.  Co.,  65  Me.  29;  Taylor  v.  Cobtmbian  Ine.  Co.^  14 
Allen,  353.  In  Bank  v.  McLeod,  38  Ohio  St  174,  184,  the  right  of  anch  re- 
ceiver to  ane  waa  denied  by  the  plaintiff;  but  the  conrt  aaid  (p.  183):  "In- 
dependent of  the  righta  of  any  citizen  of  Ohio,  will  comity  allow  the  receiver 
to  Tnaintain  an  action  in  Ohio  which  he  could  bring  in  Kentucky  7  Wo  tliink 
that  upon  both  principle  and  authority  anch  action  could  be  maintained.  The 
nature  of  the  union  between  the  atatea  aa  membera  of  a  common  govern- 
ment, the  vital  intereata  which  bind  them  together,  ahould  lead  us  to  pre- 
aume  a  gi  eater  degree  of  comity  in  conmiercial  and  political  affaire  than  we 
should  be  anthoriaed  to  preaume  between  statea  wholly  foreign  to  each 
other.**  The  caae  of  JIurd  v.  City  </  Elaabeth,  41 K.  J.  L.  1,  waa  relied  on; 
and  it  ia  held  in  Petersonr.  Chemkal  Bank^  32  K.  Y.  21, 88  Am.  Dec.  208,  that 
Buch  foreign  receiver  may  aue  in  the  conrta  of  Kew  York,  although  it  ia 
limited  to  caaea  where  the  claim  doea  not  conflict  with  the  righta  of  citiaena 
of  New  York. 

Another  authority  on  the  point  under  conaideration  auma  up  the  result  ol 
an  examination  of  the  caaea  aa  folllowa:  "The  powera  of  a  receiver  are  co- 
extensive only  with  the  jurisdiction  of  the  court  making  hia  appointmenti 
They  do  not  reach  the  property,  although  movable,  which  ia  aitnated  beyond 
the  confinea  of  the  atate;  .  •  •  .  he  cannot  aue  in  a  different  atate  for  choaea 
in  action  or  for  property  of  the  debtor;  •  •  •  •  the  receiver  himself  cannot^ 
as  such,  pass  beyond  the  bounds  of  the  atate  to  control  property  '*:  Rorer 
on  Interatate  Law,  295.  .The  argument  in  the  Ohio  case,  oupra^  that  "  the 
power  of  the  court  to  confer  anch  authority  on  a  receiver  ia  not  limited  to 
property  found  within  the  atate  where  he  ia  appointed,**  and  "that  it  ia  not 
necessary  that  the  property  should  be  within  the  jurisdiction  of  the  courts" 
aud  that  the  English  courts  have  appointed  receivera  to  manage  landed  prop- 
erty in  India,  Canada,  and  other  foreign  jurisdictions,  is  somewhat  weakened, 
when  it  ia  considered  that  the  court  has  no  power  of  sending  ita  officers  to 
placea  beyond  the  juriadiction  to  enforce  ita  ordera  or  decreea:  Caaea  wUte; 
and  it  haa  been  decided  in  Kew  York  that,  by  the  appointment  of  a  raoeivaf 
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In  that  steto  of  a  mjning  cwpoiatioii  haviag  all  its  piopsrty,  whioh  oonsiited 
of  real  Mtata^  in  another  itata^  tha  receiver  obtained  no  title:  8impkm§  ▼. 
Swuih  and  Parmdee  GM  Co.^  60  How.  Pt.  66;  end  in  Jones  on  Railroad 
Securities^  eeotion  491,  it  is  ssid:  "Although  a  receiver  has  no  extraterritorial 
jnriafiiction,  hia  appointnient  and  title  are  recogniwid  in  other  states  where  his 
daima  do  not  come  in  conflict  with  those  of  citisens  in  the  state  in  which  ad- 
Terse  proceedings  arise.  ....  A  receiver  may  generally  sue  in  the  oonrts 
of  another  state.  His  power  to  do  so^  howerer,  arises  ^m  comity  merely, 
■nlwse  there  be  a  special  statute  authorizing  such  a  suit.''  And  a  receiver 
has  been  permitted  to  sue  upon  a  judgment  obtained  in  the  courts  of  the 
state  within  whose  Jurisdiction  he  was  appointed:  WWsmton  ▼.  Cultfer,  23 
Blatchf.  416;  Beach  on  Receiven^  see.  685.  "  It  sometimes  happens  that  a 
person,  sgainst  whom  a  receiver  seeks  his  remedy  in  a  foreign  state,  has,  by 
his  previona  acts  or  dealings  with  the  receiver,  furnished  a  ground  for  a  suit 
against  him  in  a  foreign  jurisdiction,  which  would  not  otherwise  have  existed, 
aa  where  a  dtiaen  of  one  state  has  dealt  with  a  receiver  appointed  in  another 
state,  and  haa  beoome  indebted  to  him,"  and  in  such  case  the  suit  may  be 
maintained;  Id.,  sec  686.  The  case  of  IfeA^  v.  Jones,  10  La.  Ann.  652, 
«ited  in  some  of  the  dissenting  cases,  to  the  effect  that  a  receiver  may  bring 
suit  in  a  jurisdiction  foreign  to  that  in  which  he  was  appointed,  merely  de- 
cides "that  property  under  the  control  of  the  courts  of  our  sister  states, 
when  feloniously  or  fraudulently  removed  from  their  jurisdiction  and  brought 
within  ours,  must,  on  proof  of  the  facts,  be  instantly  remitted  by  the  order 
ol  our  courts,  and  the  person  who^  under  the  law  of  the  foreign  forum,  is  the 
custodian  of  the  property,  is  the  proper  person  to  sue  for  it  here."  In  C7a- 
cagoete,  Ky  Co..  v.  Pacbei,  108  QL  317,  an  exception  to  the  general  rule,  that 
a  receiver  cannot  sue  in  a  foreign  Jurisdiction,  is  seemingly  laid  down  as  law 
in  that  state.  In  that  case,  a  receiver  appointed  in  the  courts  of  Missouri 
of  the  defendant  company  took  possession  of  a  barge  of  the  company^  and 
chartered  it  to  a  steamer  for  a  trip  up  the  Mississippi  River  and  return.  It 
was  taken  into  Illinois^  where^  being  detained  by  the  ice  in  the  river,  the 
barge  waa  there  given  up  to  the  receiver  by  the  captain  of  the  steamer  char- 
tering it,  and  the  receiver  maintained  possession  up  to  the  time  of  the  levy 
of  the  attachment^  he  having  in  the  mean  time  endeavored  to  have  the  baige 
removed  to  St  Louis,  but  was  prevented  by  the  ice»  and  the  receiver  ap- 
peared as  an  intervsnw  in  the  attachment  snit^  acting  upon  authority  to  inter- 
vene by  otder  of  the  court  ^pointing  him  receiver;  his  right  to  interplead  as 
a  receiver  under  appointment  of  a  foreign  court  was  denied  by  plaintiff.  The 
averments  of  the  receiver's  right  were  based  upon  three  claims:  first,  the  alle- 
gation of  property  in  himself;  second,  of  property  in  him  sa  a  receiver;  and 
third,  that  he  had  possession  as  receiver;  and  an  issue  was  raised  of  abandon- 
ment of  the  barge  by  the  acts  of  leasing  it|  and  snffaring  it  to  be  taken  without 
the  state.  The  court  sustained  the  claimed  right  to  interplead,  and  held  that 
there  was  no  abandonment  of  the  property,  that  the  reoeiver  was  entitled  to 
leoovsr  the  same,  and  that  the  pnesessiiwi  was  good  as  against  the  Illinois  at- 
taching creditor.  It  would  seem,  however,  that  the  logical  conclusion  of  the 
reasoning  of  this  case  would  be,  thal^  since  all  property  within  the  jurisdic- 
tion of  the  court  appointing  a  receiver  vests  eo  lasftuitj  in  him  for  the  pur- 
pooea  intended  (Beach  on  Receiver^  sees.  200^  201),  that  therefore,  as  to  all 
anch  property,  the  reoeiver  has  at  once  a  special  property,  and  could  main- 
tain an  actica  for  iti  leeofSiy  in  another  state  to  which  he  removes  it^  no 
■attsr  lor  what  poipoaa. 
This  easa^  howef«r,  deeidsa  b j  la^lioatioB  thai  aach  pupese  mast  be  a 
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h.wfnl  on«^  lor  tht  oowrt  mjuz  **The  notiwtT  wm  bj  hli  ai^poiBtaieiit  an- 
iborised  to  manage  tho  affiura  of  tha  oarpontion  imder  the  orden  of  the 
court.  The  bnsmeai  of  the  oorpormtion  was  mnnisg  boftta  on  the  Mianaaippi 
Rirer,  and  chartering  the  barge  for  a  trip  up  that  rirer  waa  bat  oontuming 
tiie  employ  of  the  barge  in  the  boaineaa  of  the  corporation^  and  therefore 
miLlrifig  an  increase  of  the  assets  to  be  distributed  among  the  creditors.  .... 
We  do  not  consider  that  there  was  any  imlawfal  purpose  here  in  the  charter- 
ing and  employing  of  the  baige,  as  was  done,"  —  evidently  an  ezerciae  of  the 
discretion  of  the  court  for  the  purpose  of  benefiting  the  creditors.  In  addition, 
in  this  caae  the  receiv^er  was  authorised  to  intervene  by  the  oourt  appointing 
him,  and  the  right  to  interplead  as  a  reoeiTor  waa  the  main  iaaue  dependent 
upon  whether  there  was  such  a  special  property  in  him  as  would  anatain  the 
claimed  right,  and  the  court  declared  that  there  waa.  While  the  dedaion 
therefore  determines  the  main  issue,  we  cannot  see  that  it  ia  an  authority  di- 
rectly in  favor  of  the  absolute  right  of  a  receiver  to  sue  as  auoh  in  a  f oreigii 
court.  Hie  analogy  attempted  to  be  made  between  the  caae  of  a  aheriff  ac- 
quiring a  apodal  property  by  the  seizure  of  goods  and  this  caae,  where  the 
property  was  reduced  to  possession  by  the  receiver  after  his  appointment^ 
and  was  in  his  actual  possession  when  attached,  is  not  of  very  great  legal 
force,  because  an  officer  has  no  general  or  special  property  in  the  defendant's 
goods  until  he  makes  his  levy:  2  Freeman  on  Elzocutions,  2d  ed.,  sec.  268;  and 
in  case  of  a  receiver,  while  there  is  some  controversy  as  to  the  time  when  the 
receiver  becomes  vested  with  the  title,  yet  "the  courts  have  now,  as  a  rule, 
come  to  the  conclusion  that  the  titie  of  a  receiver,  on  his  appointment,  dates 
back  to  the  time  of  granting  the  order ":  Beach  on  Receivers,  sec  200;  and 
this  resolves  the  question  into  the  one  before  noticed,  whether  the  goods 
were  removed  out  of  the  court's  jurisdiction  by  the  receiver  for  a  lawful  pur- 
pose. In  the  case  of  Pond  v.  Coobe^  45  Conn.  127,  20  Am.  Rep.  668»  relied 
upon  in  the  Illinois  caae,  an  insolvent  corporation  in  New  Jersey  had  coii« 
tracted  before  ita  failure  with  a  Connecticut  town,  to  build  an  iron  bridgoi. 
The  receiver  appointed  in  New  Jersey  bought  iron  with  the  funds  of  the  cor- 
poration, and  shipped  it  to  Connecticut  to  fulfill  this  contract.  The  iron 
was  marked  as  the  receiver's.  The  oourt  decided  that  the  receiver  waa  en- 
titied,  over  an  attachment,  to  hold  the  iron,  because  he  waa  engaged  in  the 
lawful  performance  of  his  duties,  under  the  unfinished  contract,  to  build  the 
bridge.  It  will  be  obeerved  that  in  this  case  the  iron  was  purchased  with 
the  insolvent  company's  funds  by  the  receiver  himself.  In  CagiU  v.  Wood* 
hridfjef  8  Baxt.  580,  the  court  having  jurisdiction  ordered  the  receiver  to  sell 
the  particular  property  in  controversy,  "  or  to  ship  the  same,  to  Memphis  or 
elsewhere  for  that  purpose,  and  to  hold  the  proceeds,"  etc;  and  it  was  held 
that  the  right  to  maintain  an  action  for  such  goods  "  would  not  be  lost  by 
sending  the  property  out  of  the  state  for  sale.  To  this  extent  we  would  re- 
spect the  orders  and  judgments  of  the  courts  of  sister  states," — a  question  of 
comity  or  interstate  courtesy  merely.  It  is  also  said  in  the  Illinois  caaa^ 
"  that  where  a  legal  iitie  to  personal  property  has  once  passed  and  becoms 
vested  in  accordance  with  the  law  of  the  atate  where  it  is  situated,  the  valid- 
ity of  such  title  will  be  recognized  everywhere.**  But  it  is  said  in  Thmrtton  v. 
Bosenfield,  42  Mo.  474,  479,  481,  that  "the  law  of  one  atate  cannot  propria 
vigore  have  any  force  or  effect  or  territorial  operation  beyond  ita  own  limita» 
and  whatever  vitality  it  may  obtain  in  another  state  is  owing  solely  to  tb« 
principle  of  comity Comity  does  not  require  a  court  to  enfooroe  a  con- 
tract valid  according  to  the  laws  of  the  place  where  it  was  made,  if  auoh  en- 
foroement  would  result  to  the  manifest  injury  or  detriment  of  the  dtiKiis  el 
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the  eonntry  wbcra  the  propaity  is  atiuited  or  the  daim  atfeamptei  to  be  en- 
faraed";  dtingeevenl  caaes;  see  also  Amib  v.  8t,  John^  29  Barb.  687;  TuOif 
T.  narm^  44  Mias.  G26;  Palmer  y.  J/oaon,  42  Mich.  152;  £«■<  ▼.  Cobtmbkm 
In*.  Co.,  45  Me.  290;  Samten  v.  FTtfOimj^  4  N.  H.  213.  We  dednce,  there- 
fore, from  a  thorough  examinatioa  of  the  caaea  and  text-booka  upon  the  anb- 
Ject,  that  the  great  weight  of  authority  is  and  ahoold  be  in  keeping  with  the 
decision  rendered  by  Mr.  Jnstioe  Wayne  in  Booth  ▼.  Clarh,  mqtra,  that  a  for- 
eign reoeirer  baa  no  right  to  aoe  in  another  state;  bnt  that,  on  the  ground  of 
comity,  the  comrt  will,  in  a  just  and  proper  exerciae  of  a  aonnd  legal  discre- 
tion, permit  sach  anits  to  be  maintained  for  the  purpose  of  thereby  doing 
justice  where  the  good  of  a  larger  number  would  demand  it  by  recognizing 
the  ordera  and  judgmenta  of  the  ooorta  of  a  aister  state.  But  in  none  of  the 
caaea  ia  aneh  right  to  sue  conceded,  or  the  suit  permitted  to  be  maintained  by 
the  foreign  receiver,  where  the  claim  sought  to  be  enforced  conflicts  with  the 
rights  of  citiaens  or  creditors  in  the  atate  where  the  auit  is  brought. 

Lett  or  Pboobs  Ovrsmn  ov  Stats.  —The  aheriff  of  one  atate  may  not 
levy  process  issued  by  the  courts  of  such  state  upon  property  situate  in 
another  atate.  No  state  "tribunal  can  exercise  jurisdiction  over  persons 
or  property  within "  the  borders  of  another  state:  Demtp  v.  Famtkner,  22 
Kan.  89. 

EQumr  JuBiBDiOTXoii  ovBEt  NoN«Bmi>sHTB^  na— It  haa  been  decided 
that  chancecy  haa  no  jurisdiction  over  persons  of  non-resident  defendants, 
nor  over  their  property  within  the  state,  unlesa  given  by  atatute,  when  there 
baa  been  do  ptoviona  judgment  at  law  within  the  state:  Zeeharie  v.  Bowers, 

1  Smedes  &  M.  584;  40  Am.  Dec  111.  But  a  court  of  equity  may  obtun 
juriadictJon  iriiare  defendant'a  person  is  within  jurisdiction;  MUeheU  v.  ^nfieli 

2  Paige,  606;  22  Am.  Dec  669;  Carroa  v.  Zee,  3  GUI  &  J.  504;  22  Am. 
Dec  350;  and  where  the  defendant  is  within  the  state,  but  the  land  or  other 
property  claimed  is  without^  the  chancellor  has  jurisdiction,  although  the 
proceeding  is  <a  rem:  Carroll  v.  Xee,  3  Gill  &  J.  504;  22  Am.  Dec.  350.  So 
jurisdiction  in  equity  may  be  upheld  whenever  the  partiea,  or  the  aubject,  or 
aoch  a  portioa  of  the  subject^  are  within  the  jurisdiction^  that  an  effectual 
decree  can  be  made  and  enforced,  so  aa  to  do  justice  between  the  parties: 
Ward  V.  Arredomdo,  I  Hopk.  Ch«  213;  14  Am.  Dec.  543;  and  non-residents 
may  maintain  a  suit  in  chancery  against  non-resident  def endanta,  provided 
there  is  one  resident  defendant:  Conutoek  v.  Raiyford,  1  Smedea  &  M.  423; 
40  Am.  Dec  102.  A  court  of  equity  also  haa  jurisdiction  to  enforce  the  per- 
formanoe  of  oontracU  made  in  another  country  by  foreigners  actually  domi- 
ciled or  temporarily  residing  in  the  state  where  the  jurisdiction  lb  sought  at 
the  time'of  the  service  of  proceaa:  MUdMy.  Bunch,  2  Paige,  606;  22  Am. 
Dec  660;  Ward  v.  Arredondo,  1  Hopk.  Gh.  218;  14  Am.  Dec.  543;  and  such 
eonii  in  one  state  having  acquired  jurisdiction  over  the  persons  of  the  parties 
may  enforce  a  tmat  or  tbeapedfio  performance  of  acontract  in  relation  to  land 
aitoate  in  another  state:  Btamky  v.  Stevemaon,  24  Ohio  St.  474;  15  Am.  Rep. 
G21.  So  where  relief  was  sought  on  the  ground  of  fraud,  it  was  held  in  New 
Jersey  that  the  courts  of  that  state  would,  by  injunction,  restrain  the  pay- 
asBt  d  the  prooeeds  d  the  sale  of  mortgaged  property  made  there  by  the 
riieriff  Wider  proeeas  of  its  courtly  although  both  partiea  were  non-residenta: 
Toimmm  v.  Tomfp%  31  K.  J.  £q.  464.  Aa  to  the  jurisdiction  of  a  court  of 
eqfuity  to  deal  with  land  outaide  the  state,  aee  Pkdnu>rUCoai  tie,  Co.  v.  OrMw, 

3  W.  Va.  54;  98  Am.  Dec  799,  and  note  803L 

Pent  TEaraas  oir  Hiob  Sxaa.  —It  ia  dedded  in  WtUim  v.  Madxnwie^  7 
Hin,  M^  42  Am.  Dee.  51,  that  a  atate  oourt  haa  juxisdiotioa  d  m 
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eommittod  on  the  high  eeM  by  a  naval  offioar  aawoltiiig,  beating,  and  fiJaely 
imprisoning  a  nibordinate  on  boerd  a  United  States  war-TOHel  in  tbe  alleged 
azercise  of  naTsl  discipline. 

Ji7Bi8DiCfnoN  ovxB  Alixn  Enoct.  — It  was  declared  in  1883^  in  Weel 
Virginia^  that  "  in  a  war  between  independent  nations,  an  alien  enemy  resi- 
dent in  the  coontry  may  sue  and  be  sned  as  in  time  of  peace,"  but  snch  doc- 
trine "  has  no  application  to  non-resident  enemies  or  oiemies  resident  in  the 
enemies*  country  absent  from  the  eonntry  in  which  the  snit  is  brought^  nor 
can  it  haye  any  application  in  a  civil  war  snch  as  oar  late  war,  because  in 
such  war  there  can  be  no  alien  enomies.  ....  Necessarily,  therefore,  and 
according  to  all  the  authorities,  one.  belligerent  cannot^  in  the  oonrts  of  his 
country  or  section,  sue  his  enemy  resident  in  the  hostile  coantry  or  sectioa 
where  he  cannot  be  legally  reached  by  the  proc^  of  the  ooort ":  Hapnumd 
Y.  Camden,  22  W.  Va.  180,  203. 

Gajelnishmxnt  or  Non-bksidxrt'b  Pbotkrtt.  —  The  property  of  a  non* 
resident  in  the  hands  of  another  may  be  reached  by  garnishment^  the  pn^ 
erty  as  well  as  the  garnishee  being  within  the  jurisdiction  of  the  ooortt 
Uolffneux  ▼.  Sepntmr,  900a.  440;  76  Am.  Dec.  682. 


MoGlinohby  v.  Fidelity  and  Casualty  Co. 

r80]ljLiHn,»l.1 

TiRMS  or  AooiDExrr  iNstnuvoi  Pouot  should  bb  Libbrallt  Irteb- 
PBBTBD  in  favor  of  assured. 

AociDnT  Insvbancb— CoNSTRiTcnoN  or  Tbkhb  or  Polrtt.— Where  tha 
terms  of  an  accident  policy  require  proof  that  death  was  caused  "by 
bodily  injuries  effected  through  external,  violent^  and  accidental  means^" 
reoorery  may  be  had,  although  death  was  produced  by  a  ruptured  blood 
ressel  about  the  heart,  caused  either  by  fright  or  resulting  from  eztraor* 
dinary  mental  or  physical  exertion  put  forth  by  the  deceased  to  sara 
himself  from  injury  when  in  imminent  peril  brought  about  by  aceidsnt. 

Id.  «  -Where  policy  declares  that  insurance  "does  not  extend  to  any  bodily 
injury  of  which  there  shall  be  no  external  and  risible  sign  upon  tha 
body  of  the  insured,**  and  aUo  that  it  shall  not  cover  "any  death  caused  " 
in  certain  ways  named,  the  f onner  clause  is  only  applicable  to  injuriaa 
not  resulting  in  death. 

A.  McNichdy  for  the  plaintiffs. 

N,  and  H,  B.  Cleaves^  and  E.  B.  Harvey ^  for  the  defendamt. 

Peters,  C.  J.  The  plaintiffs,  who  are  minor  children,  sue 
for  one  thousand  dollars,  an  amount  insured  in  an  accident 
policy  on  the  life  of  their  father  by  ttie  defendant  company. 
The  circumstances  of  the  father's  death  were  these:  On  a 
morning,  while  a  resident  of  Calais,  he  was  driving  in  a  coy- 
ered  carriage,  containing  himself  and  his  two  small  boys,  <m 
the  principal  public  way  in  St  Stephen,  New  Branswioky 
when  his  horse,  frightened  at  a  load  of  hides  passing  on  th* 
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same  way,  soddenlj  sprang  into  a  ran,  finit  jumping  to  the 
side  of  the  waj,  and  nearly  colliding  with  other  teams,  and 
ran  a  considerable  distance  before  he  was  brought  under  con- 
trol. The  result  was,  that  there  was  no  collision,  nor  was  the 
carriage  upset,  or  any  one  thrown  therefrom.  Immediately 
afterwards  the  insured  experienced  great  sickness  and  pain, 
and,  going  directly  to  his  house,  died  in  about  an  hour  from 
the  moment  of  the  accident.  He  was  in  good  health  on  that 
morning,  before  the  accident,  and  there  is  no  suggestion  that 
he  was  not  a  person  of  generally  sound  and  strong  constitu- 
tion. His  business  was  that  of  a  commercial  traveler.  The 
case  is  reported  for  our  determination  upon  the  law  and  £Bicts. 

We  think,  on  these  facts,  that  the  common  judgment  of 
men  would  instinctively  declare,  irrtspective  of  the  refine- 
ments which  are  often  indulged  in  over  primary  and  second- 
ary causes,  that  here  was  a  plain  accident  causing  death,  and 
that  the  company  should  pay  the  sum  promised  in  the  policy. 
In  any  reasonable  view  that  can  be  taken  of  the  series  of  hap- 
penings, our  minds  go  to  the  same  conclusion.  We  believe 
that  the  common-sense  view  is  also  the  legal  view. 

The  company  insures  against  death  by  accident  And  as, 
in  some  cases,  it  is  difficult  to  determine  whether  the  death  is 
caused  by  disease  or  by  accident,  in  order  to  prevent  fraud  or 
mistake  the  company  provides  its  own  tests  by  which  the  fact 
shall  be  ascertained.  The  leading  provision  of  the  policy  is, 
that  those  interested  in  the  insurance,  in  order  to  establish  the 
liability  of  the  company,  shall  prove  that  death  was  caused 
"  by  bodily  injuries  effected  through  external,  violent,  and  ac- 
cidental means,"  within  the  meaning  of  the  contract.  The 
company  having  chosen  its  definition  of  liability,  and  having 
the  opportunity  of  annexing  conditions  which,  usually,  are  not 
closely  observed  by  persons  accepting  insurances,  the  meaning 
of  the  terms  employed  need  not  be  enlarged  or  restricted  for 
the  benefit  of  the  company,  but  should  be  liberally  interpreted 
in  favor  of  the  insured. 

Was  the  death  in  this  instance  caused  by  bodily  injuries 
effected  through  external,  violent,  and  accidental  means? 
Certainly  there  was  an  accident.  The  definition  of  accident, 
generally  assented  to,  is  an  event  happening  without  any  hu- 
man agency,  or  if  happening  through  human  agency,  an  event 
which,  under  the  circumstances,  is  unusual  and  not  expected 
to  the  person  to  whom  it  happens.  This  definition  exactly  fits 
the  facts  here.    Argument  cannot  be  necessary  to  satisfy  any 
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oxie  that  Uie  injury  happened  hj  vud«iit  mema.  A  woU  mso 
flnddenly  meeti  a  perikma  emergency  vUch  tsxefl  all  his 
physical  and  mental  atrength,  and  his  doath  is  om«l  thereby 
in  an  hoar. 

The  greater  queetioB  is^  whether  the  death  waa  eauaed  by 
external  means.  We  have  no  doubt  it  w«a  And  really  all 
the  questions  of  the  case  may  be  resolTed  into  the  singte  in- 
quiry as  to  what  was  the  real  cause  producing*  deatii.  And 
here  &  question  of  fact  must  to  some  extent  be  determined. 
The  testimony  is  meager.  Possibly  the  counsel  for  the  plain- 
ti£b  relies  on  the  preliminary  proofs  of  loss  as  evidence  in 
chie^  which  are  fuller  than  tho  general  testimony,  but  that  is 
not  allowable.  Leaving  the  proofs  of  loea^  serve  only  tho 
proper  purpose  for  whieh  they  could  be  introduced,  all  the 
evidence  we  have,  more  than  the  facts  already  stated^  is,  that 
the  insured  became  deathly  sick,  and  after  death  a  discolor* 
ation  appeared  on  the  surface  of  the  body  in  the  region  of  the 
heart.  There  is  no  pretense  that  the  body  bore  any  marks  of 
contact  with  anything  inflicting  injury,  or  that  it  came  in  con- 
tact with  any  physical  object  during  the  time  of  the  accident. 
Our  belief  is,  on  the  facts  legitimatdy  before  us,  that  death 
was  produced  by  a  ruptured  blood  vessel  about  the  heart,  and 
that  such  rupture  was  caused  by  the  extraordinary  physical 
and  mental  exertion  which  the  deceased  put  forth  to  save  his 
children  and  himself  from  injury.  The  physical  strain  and 
mental  shock  was  more  than  he  could  bear.  In  this  calcu- 
lation of  the  facts,  we  come  easily  to  the  ocmclusion  that,  as 
between  these  parties,  physical  and  external  causes  effected 
the  death.  The  misconduct  of  the  horse,  and  inseparably  con- 
nected therewith  the  conduct  of  the  man  on  the  occasion,  in 
liis  effort  to  avoid  the  threatened  catastrophe,  brought  death. 

The  defendants,  however,  do  not  agree  to  this  version  of  the 
facts.  They  contend  that  death  was  produced  purely  by  fright, 
and  not  by  the  aid  of  any  physical  means  whatever,  and  that 
the  means  through  which  death  was  produced  musi  be  con- 
sidered as  internal  only.  But  if  it  is  to  be  admitted  that  death 
was  caused  through  fright,  even  then  we  are  just  as  strongly 
convinced  that  it  was  also  caused  by  external  means.  Whether 
one  thing  or  another  shall  be  considered  the  proximate  cause 
depends  upon  the  relation  of  the  parties  to  the  suit  with  each 
other,  as  well  as  upon  other  circumstances.  If  the  death  be 
laid  to  fright,  it  must  be  because  fright  produced  bodily  in- 
jury, and  the  means  which  produced  fright  were  extemaL 
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It  k  impooribldto  impute  the  death  to  fiigbt  witixmt  n 
•zplftnatum  of  the  eirciuBstaDoee  or  ntnatioo  which  produoed 
the  fiight  Soppoee  any  person  inqubee  ot  soother  what 
caused  the  death  of  a  friend,  and  the  answer  be  that  he  died 
from  fdgjtkij  weold  the  qnestion  be  more  than  half  answered? 
Would  not  the  inqniier  immediately  and  inotinotiyely  ask  the 
cause  of  the  fiight?  In  most  eooditions,  and  m  almost  tmaty 
seose,  feas  ia  an  effect  of  soBMthing  merely.  There  nrast  be 
some  actlTe  canse  behind  iL 

In  the  pzesent  case  it  was  no  more  titian  an  agency  through 
whidi  the  accident  acted.  It  wae  a  dependfliit  and  not  inde* 
pendent  factor  in  the  series  of  operating  foroes.  It  was  ne 
more  the  real  cause  of  the  death  than  a  hammer  in  the  hands 
of  a  workman,  who  strikes  a  blow  with  it,  is  the  canse  of  sndi 
hlow.  The  efficient,  true  canee,  dominating  all  other  causes 
in  the  combination^  was  the  misbehavior  of  the  running  horse. 
Subsequent  occurrences  woe  merely  the  instmmentalitiee 
through  which  the  real  cause  spent  its  force.  The  act  of  the 
horse  was  the  beginning,  death  was  the  end. 

The  authorities  are  helpfiil  to  this  view,  though  peihaps  not 
exactly  appropos  or  decisiTe.  A  person  pushed  into  a  riTSf 
may  be  able  to  swim,  and,  if  in  foil  possession  of  his  faculties, 
to  save  himself^  but  if^  in  the  eonfusien  and  terror  of  the  mo* 
menty  he  loses  his  sel&commaod  and  ia  drowned,  the  person 
thrusting  him  in  the  water  ia  UaUe  for  the  consequences: 
Wharton  on  Negligence^  sec  94.  A  man  with  an  ax  rhasri  a 
bey,  whov  in  hia  fright,  ran  into  a  store  against  a  barrel  of 
wine,  breaking  the  baneL  The  man  was  held  reqpcmsible  for 
the  loss  of  the  wine:  VamdMbwrgk  v.  Truttr,  4  Denioy  4&7;  47 
Ank.  Dea  268.  A  person  is  liable  chUitar  for  blandishing  a 
gnn  for  the  purpose  of  soasiBg  another:  BmA  t.  iTaneeck,  27 
N.H.223;6»Ani.Deo.a73.  And  is  liable  crimMMKiir  for  the 
game  thing:  ComnemiaaUt  v.  WkiU,  110  Mass.  407.  Where, 
by  a  defondani's  ne^genee^  hie  horse  ran  inio  another^asksgh 
and  frightened  his  horses,  causing  them  to  run  into  tibe  phdn- 
tiflF'saleigh,  it  was  held  that  the  defondanlwaaliaUec  MteDmk^ 
old  V.  Sndlmg,  14  Allen,  290;  82  Am.  Dec.  76&  A  wonma, 
foaring  she  would  be  run  over  by  an  express  wagvi  ossdesdy 
driven,  jumped  against  the  waU  of  a  bailding  and  injured  her 
fittcu  The  act  of  the  espresa  company,  by  its  agesit,  it  wae 
held  caused  the  injnryr  Conltmt  v.  JMtrioan  Saoprmi  Ce^  £A 
1I.Y.685;  aBePa9av.JBiidb!pore,fi4Me.51;  1ft  Am.  Bep.  2S», 
and  oassa  there  cited.    IiwiUUobserf«lthaiiathew4 
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ftnd  there  are  many  others  that  fall  within  the  same  classifi- 
cation, the  results  are  predicated  upon  the  idea  that  where  an 
accident  arises  from  the  fright  of  a  person,  the  injury  flowing 
from  it  is  impatable  to  causes  producing  the  fright 

Then  there  are  cases  more  directly  touching  the  questicm  as 
to  whether  the  injuries  in  the  case  at  bar  were  produced  by 
external  means  or  not  It  has  been  held  that  an  insane  man 
who  takes  his  own  life  dies  from  an  injury  produced  by  ex- 
ternal, accidental,  and  violent  means:  Aectdent  Ins.  Co,  v. 
Crandaly  120  U.  8.  627.  Same  result  follows  when  death 
ensues  from  accidental  drowning:  Trew  v.  Atwrance  Co.,  6 
HurL  A  N.  845;  Win$pear  v.  Accident  Ifu.  Co.j  6  Q.  B.  Div. 
42.  Accidentally  inhaling  coal-gas,  causing  death,  entitles  a 
recovery  upon  a  policy  like  the  present:  Pond  v.  Travelers  Ins. 
Co.y  46  Hun,  318.  A  death  from  blood-poisoning,  produced 
by  virus  communicated  to  the  hand  by  a  fly,  comes  within 
the  terms  of  such  a  policy:  Bacon  v.  United  States  Mut.  Acci- 
dent A8s\  44  Hun,  699.  The  latter  case  has  been  criticised 
upon  the  point  whether  the  means  in  that  instance  were  vio- 
lent or  not.  In  Insurance  Co.  v.  Burroughs^  69  Pa.  St.  43,  the 
court  says:  ''If  the  injury  be  accidental  and  the  result  is 
death,  what  matters  it  whether  the  injury  is  caused  by  a  blow 
from  a  pitchfork  or  from  a  strain  in  handling  it."  In  these 
cases  it  was  held  that  the  true  cause  of  the  death  came  from 
the  outside, — were  external  means.  Upon  principle,  we  think 
the  same  decision  must  be  reached  here. 

Another  point  of  defense  is  taken.  By  a  subsidiary,  condi- 
tional clause  in  the  policy,  it  is  provided  that  the  insurance 
"  does  not  extend  to  any  bodily  injury  of  which  there  shall  be 
no  external  and  visible  sign  upon  the  body  of  the  insured." 
This  does  not  apply  to  fatal  injuries,  but  only  to  those  not  re- 
sulting in  death.  It  would  be  utterly  unjust  if  this  condition 
applied  in  cases  of  death.  It  would  preclude  recovery  in  all 
instances  where  death  occurs  by  drowning,  freezing,  poisoning^ 
suffocation,  concussion, — means  of  death  leaving  no  outward 
mark, — and  also  where  the  insured  has  been  killed,  and  his 
body  is  missing.  The  context  shows  that  the  clause  is  only 
applicable  to  injuries  not  resulting  in  death.  The  policy  de- 
clares that  the  insurance  shall  not  extend  to  bodily  injuries 
unless  the  external  sign  of  injury  is  visible,  ''nor  to  any  death 
caused  "  in  certain  ways  named.  There  are  reasons  for  the 
condition  applying  to  a  surviving  claimant  He  has  unusual 
chance  for  feigning  an  internal  ixqury,  if  disposed  to  defraud 
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the  influen.  Bot  no  0iieh  proieetion  is  reqoiied  where  the 
accident  caosee  death.  The  dead  hody  ia  external  and  yiable 
sign  enongh  that  an  injnry  was  received:  Mattory  y.  Tra/vden 
Ins.  Co.,  47  N.  T.  52;  7  Am.  Rep.  410;  PbncI  ▼.  ISmden  In$. 
Co.,  45  Hnn,  818. 
Defendants  defaulted. 


Tn  Cms  upoh  Tan  Foot  sm  all  eittd  la  1 
the  leading  om^  Frtm  ▼•  Ammmim  Cbw,  6  HsrL  *  H.  845^  k  friaM  m  a 
ooto  in  7  Am.  Rep.  4iei 


Bliss  v.  Winslow. 

[m  MAom,  V4J 
f  N  AcnoH  fOB  CovTsmoH  AOADiar  Omon  Who  had  Ateaobd  Ticht 
roR  Crxditor  ov  Sklleb,  it  is  No  DBtnu  that  Saxb  wib  Uv- 
LAWTiTLLT  PuKGHAflBD  by  the  plaintifl^  an  inapeotor  of  oiiafeom%  con* 
trary  to  the  Reviaed  Statatea  of  the  United  Statea,  aeetion  2638^  which 
provides,  onder  a  penalty,  that  no  panonia  that  branch  of  pnUio  aerrica 
ahaU  *«ownanyTeaBel«orinteffaaltfa«Mia.*  The  phJatira  poawicn  mm 
hie  title  againat  the  officer. 

Action  for  converrion  of  yacht  of  plaintiff,  attached  and 
sold  by  defendant  as  deputy  sheriff  under  claim  in  fayor  of  a 
creditor  of  the  seller.  The  other  neoessaiy  Ikota  aie  soffl- 
ciently  stated  in  the  ofnnion. 

n.  Blis$,  Jr.,  for  the  plaintiff 

WiUiam  II.  Hilton,  for  the  defendant 

PsTEBS,  C.  J.  This  case  fetlls  outside  of  the  class  of  cases 
in  which  a  redress  for  injuries  upon  personal  property  is  de- 
nied by  the  law  upon  considerations  of  public  policy.  It  may 
be  near  the  line  of  such  cases. 

The  plaintiff,  at  a  time  when  he  was  an  inspector  of  the 
public  customs,  became  the  owner,  by  purchase,  of  a  boat,  not- 
withstanding the  law  (R.  8.  U.  S.,  sec.  2638)  provides  that  no 
person  in  that  branch  of  the  public  employment  shall  '*  own 
any  vessel,  or  interest  therein,"  under  a  penalty  of  five  hundred 
dollars.  The  plaintiff  supposed  that  his  boat  or  yacht  did  not 
oome  within  the  prohibition  of  the  law.  But  we  are  inclined 
to  think  it  did,  and  wo  will  take  it  for  granted  that  it  was  so. 

We  do  not  conceive  it  to  be  an  answer  to  an  action  for  the 
conversion  of  the  boat  that  the  trespasser  was  at  the  time  of 
the  conversion  an  officer  attaching  the  property  for  a  credi- 
tor of  the  seller,  upon  the  claim  and  theory  that  no  property 
by  the  sale.    The  seller's  property  was  not  diminished 
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by  the  sale.  He  leoeiTed  a  fbll  ooneidecsttony  merely  ez« 
changing  property  for  property.  No  fraud  iqpoa  oiediton  was 
accomplished  or  intended. 

The  statute  itself  is  unlike  any  other  prohibitory  legislation, 
being  bare  of  any  executory  or  explanatory  provision.  Sup- 
pose an  owner  of  vessels  becomes  a  public  officer  while  he  is 
such  owner,  what  becomes,  of  the  property  owned  by  him? 
Can  it  be  regarded  as  lost  or  abandoned,  to  be  appropriated 
by  any  finder?  Suppose  the  boat  had  been  pturchased  to  be 
at  once  broken  up  for  its  old  wood  and  iron,  or  to  be  immedi- 
ately converted  into  some  form  of  property  other  than  a  boat» 
and  such  intention  had  been  executed,  would  the  purchase 
have  been  in  such  case  unlawful? 

But  these  queries,  although  p^haps  helpful  indirectly,  are 
rather  at  a  distance  from  the  point  on  which  we  place  the  de- 
cision of  the  case.  There  is  considerable  difference  of  judicial 
opinion  on  questions  affected  by  the  doctrine  of  public  policy, 
and  the  {uresent  occasion  does  not  require  a  discovery  or  dis- 
eussion  of  the  true  rules  to  be  generally  applied  to  them. 
Suffice  it  to  say  that  we  think  the  present  case  may  be  saved 
to  the  plaintiff  by  force  of  the  decision  in  HamiUon  v.  Goding, 
65  Me.  419,  wh^  it  was  held  that  an  owner  of  intoxicating 
liquors,  although  such  liquors  were  intended  for  sale  by  him. 
in  violation  of  law,  may  maintain  trespass  for  their  unauthor- 
ized conversion  by  a  sheriff,  who  is  at  the  time  acting  under 
color  of  office  in  service  of  civil  process. 

Upon  principle,  that  case  and  this  are  alike.  There,  as  it 
is  here,  the  officer  attached  the  goods  as  the  property  of  the 
seller.  There  the  possession  of  the  articles  held  for  illegal  pur- 
posee  was  enough  to  found  the  plaintiff's  action  upon.  It  did 
not  lie  in  the  officer's  mouth  to  allege  that  the  possession  was 
for  unlawful  purposes.  We  think  the  same  rule  applies  here. 
The  plaintiff's  possession  was  his  title,  in  a  conflict  with  the 
officer  who  represented  neither  possession  nor  any  right  to  pos- 
session: Adams  v.  McOUnehy^  66  Me.  474;  see  National  Bank 
T.  MaUhews,  98  U.  S.  621. 

Exceptions  overruled.        ^^^^^ 

PENALTns.  ~In  NaUonaiBankr.  MaUhewB,  08  U.  a  021,  it  wu  held  tiut 
ft  natioiia]  bank  not  authorised  to  loan  money  on  real  eataie,  having  loanad 
nonejon  a  note^  with  a  deed  of  tniet  as  eecority,  was  entitled  to  enloroe  the 
Mlleotion  of  the  note  by  a  sale  of  the  lands,  the  penalty  being  by  way  oC  for* 
leitnre  of  the  eharter  rather  than  by  setting  aside  a  oontnot  Where  *  ataft- 
nte  imposes  a  penalty  on  an  officer  for  solemnising  maniage  nnder  eartaoi 
drcnmstances,  the  marriage  may  be  held  yalid,  the  penalty  attaching  to  the 
MUfardr.  WorcuUr,  7  Mass.  48;  Partomr.  ffenqf,  1  Ofay,  llSl 
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Bray  v.  Clapp. 

ftO  XAnn,  277.] 
It  m  A  fluff Mii—T  Joamm  cv  ▲  Httsband  nr  ma  WdbIi  Dsid  of  hm 
pwpwty  deriwd  from  liiai»  for  him  to  mx'pnm  hli  mm&a%  vnder  hit  own 
iMffid  and  Maly  wiihoni  beii^  in  toy  oUior  maniiir  »  foflsttl  p«rtf  tlMrt^ 

A.  H.  Wartj  for  the  plaintiffl 

WaU&n  and  Wcdtony  for  the  defendant. 

Petxbb,  C.  J.  It  is  conceded  that  the  plaintiff  is  entitled  to 
recover  upon  the  case  submitted,  if  it  be  a  sufficient  joinder 
of  a  husband  in  his  wife's  deed,  of  her  property  derived  from 
him^  for  him  to  express  his  assent,  under  his  own  hand  and 
seal,  without  being  in  any  other  manner  a  formal  party  thereto. 

The  statute  (R.  S.,  c.  61,  sec.  1)  provides  that  ^^real  estate 
directly  or  indirectly  conveyed  to  a  wife  by  her  husband,  or 
paid  for  by  him,  or  given  or  devised  to  her  by  his  relatives, 
cannot  be  conveyed  by  her  without  the  joinder  of  her  hus- 
band." We  have  heretofore  given  what  we  regard  as  con* 
▼incing  reasons  why  this  statute  should  be  liberally  construed 
for  the  sake  of  upholding  honest  conveyances:  Perkins  v.  Morse^ 
78  Me.  17;  57  Am.  Rep.  780. 

In  the  case  now  before  us,  the  deed  is  in  ordinary  form,  as 
a  conveyance  by  the  wife,  the  name  of  the  husband  appearing 
only  in  the  final  clause,  in  the  words  that  follow:  "In  witness 
whereof,  I,  the  said  Bmeline  Houghton,  and  Jonah  Houghton, 
in  token  of  his  assent  to  this  conveyance  upon  the  terms  of 
and  subject  to  the  limitations  aforesaid,  of  the  aforesaid 
premises,  have  hereunto  set  our  hands  and  seals  this  fourth 
day  of  November,  A.  D.  1880."  Each  of  them  signed  and 
aealed  the  instrument. 

In  order  to  ascertain  whether  this  expression  of  assent  by 
the  husband  is  a  joinder  in  the  wife's  deed,  within  the  mean- 
ing of  the  statute  requiring  a  joinder,  it  is  necessary  to  appre- 
ciate the  purpose  of  the  requirement,  and  see  what  is  to  be* 
accomplished  by  it.  The  design  of  the  law  no  doubt  was,., 
that  a  married  woman  shall  not  improvidently  deed  away^ 
property  given  her  by  her  husband  or  his  friends,  or  shall  not 
without  some  right  of  hindrance  in  the  husband,  convey  real 
estate  which  she  presumably,  in  some  way  or  to  some  extent, 
holds  for  their  common  use  and  benefit. 

Is  not  the  object  completely  attained  by  requiring  merely 
his  written  assent  in  her  deed?  Is  she  not  thus  effectually 
pvevented  firom  making  any  valid  conveyance  by  merely  her 
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own  nnaided  aetf  The  statnte  exacts  the  "jmnder  of  bet 
hnsband,"  not  as  a  gnintor,  because  he  has  nothing  to  grant, 
but  as  an  assenter  merely,  for  he  has  only  the  power  to  with- 
hold  or  give  his  assent.  He  joins  in  the  deed,  not  to  couTsy 
or  assist  in  conreying  anything,  but  to  assent  that  she  may 
convey  her  own  title.  The  only  possible  right  which  he  has 
in  her  lands  is  that  of  dissenting  from  her  conveyance,  and 
that  he  waives  by  assenting  to  it  The  word  ^'joinder"  im- 
plies that  the  assent  is  to  be  expressed  in  writing  in  her  deed. 
What  possible  public  policy  can  the  statute  subserve,  by  re- 
quiring the  husband,  in  his  wife's  deed  when  it  is  one  of  war- 
ranty, to  commit  himself  to  a  warranty  of  property  which  he 
does  not  own,  and  for  a  transfer  of  which  he  receives  no  part 
of  the  consideration?  by  requiring  the  idle  assertion  that  he 
is  seised  of  the  premises,  when  he  is  not?  or  in  requiring  the 
other  untruthful  statements  which  his  covenants  would  con- 
tain? In  some  of  the  states  the  statutory  provision  is,  that 
her  deed  must  be  made  with  ^'his  assent,"  or  *' written  assent" 
No  more  than  written  assent  was  really  intended  by  our  own 
statute,  the  difference  in  phraseology  being  but  accidental, 
and  not  essential. 

An  appeal  to  the  common-law  rules  does  not  weaken  the 
argument,  because  they  are  inapplicable.  The  reason  why  a 
husband,  under  the  common-law  sway,  joined  in  the  wife's 
deed,  was,  that  they  were  both  seised  of  her  real  estate,  he  of 
a  freehold  and  she  of  a  fee  therein.  They  were  regarded  in 
the  old  law  as  one  person,  the  legal  existence  of  the  wife  being 
consolidated  into  that  of  the  husband.  They  were  therefore  re- 
quired, in  matters  affecting  her,  to  join  in  pleading  and  in  con- 
veyances. Those  rules,  under  our  statutory  system,  are  obsolete. 

The  authorities  differ  somewhat  on  this  question  of  joinder. 
We  think  the  best  reasoned  judicial  expressions  on  the  sub- 
ject are  in  accord  with  the  views  accepted  by  ms.  A  clear 
and  very  satisfactory  decision  on  the  point,  where  the  discus- 
sion is  full,  is  in  Woodard  v.  Seaver^  38  N.  H.  29.  In  thai 
case  the  court  says  that  the  deed  there  in  question  would  be 
wholly  void  without  the  joinder  of  the  husband,  and  it  was 
held  that  his  written  assent  in  the  deed  was  a  joinder.  Ewin» 
V.  Summerlinf  19  Fla.  858,  is  a  pointed  case  favoring  the  same 
view  of  the  question. 

Exceptions  overruled.        

JoiiiDiK  or  HusBAKD.  — See  Schooler  on  Hnibtiid  and  Wife»  see.  2SS^ 
eiting  Barnes  ▼.  Haybarger,  8  Jones,  76;  Warner  t.  Peck,  11  R.  L  431|  #Vie> 
demoald  ▼.  MuUan,  10  Heiak.  226. 
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HODQES  V.  HeAL« 

[»lCAm»9IL] 

OmAL  BvuMuw  n  Araniwiiffj  los  m  PuBPon  ov  Saowxao  ixat  thb 
OonnxiEincnr  woe  a  Dbd  or  Lavd  by  oontemporaaeou  Toibal 
■greemeot  also  wttlBd  %  tresptM  pxemnal/ oomiiiittod  by  tiia  grantM 
vpoa  the  land. 

Edbxe  ow  Two  TnrAins  xh  CbimoH  mat  Rut.iact  or  Cknuwr  a  Claim 
lOB  Damagu  for  tresptM  upon  the  estate;  raoh  damagea  ara  oommon 
to  both  aatateiy  and  belong  to  them  jointly. 

Thx  trespass  complained  of  was  the  cutting  and  hauling 
bj  defendants  of  a  large  quantity  of  wood  from  land  of  the 
plaintiffs. 

W.  P.  Thompmm  and  IL  F.  DwnUm^  for  the  plaintiflb. 

TFtUiam  H.  Fogler^  for  the  defendants. 

Peters,  C.  J.  The  case,  unencumbered  bj  immaterial  state- 
ment, comes  to  this:  The  defendants,  having  committed  a 
trespass  upon  the  woodland  of  the  plaintiffs,  tenants  in  com- 
mon, purchased  the  interest  of  one  of  the  plaintiffs  in  the 
land,  giving,  according  to  a  receipt,  $375  therefor.  Now,  are 
the  defendants  permitted  to  show  that  the  consideration  of  the 
receipt,  the  $375,  not  only  paid  for  the  interest  in  the  land, 
but  by  contemporaneous  verbal  agreement  also  settled  the 
trespass  previously  committed  by  the  defendants  upon  the 
land. 

The  question  touches  very  closely  the  principle  which  pro- 
hibits the  reception  of  oral  evidence  to  change  the  effect  of  a 
written  contract  Still,  we  think  the  evidence  offered  was 
admissible  on  the  theory  advanced  in  the  case  of  Farrar  v. 
Smithj  64  Me.  74,  that  it  affects  merely  the  amount  of  con- 
sideration paid,  and  not  the  substance  of  the  contract.  It 
allows  evidence  to  show  that  the  real  consideration  paid  for 
the  land  was  less  than  stated,  and  that  the  whole  sum  was 
really  paid  for  the  land  and  something  besides.  In  the  case 
cited,  the  consideration  in  the  deed  was  paid  for  the  farm,  and 
sometliing  in  addition  not  named  in  the  deed.  A  considera* 
lion  may  be  proved  to  be  either  more  or  less  than  the  sum 
•stated  in  a  deed  or  other  written  contract.  The  principal  con- 
tract is  not  varied,  but  is  made  to  be  the  groundwork  or  con- 
fiideration  of  another  contract.  It  is  not  unlike  the  case  of  a 
lumberman  buying  land,  inclusive  of  the  timber  already  cut 
xlown  upon  it  by  him,  or  of  a  tenant  buying  a  house  in  which 
he  lives,  inclusive  of  rent  for  past  occupation,  the  deed  in 
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either  case  not  meDtioniDg  that  the  coonderation  waa  paid  for 
anything  but  the  land.  In  soch  cases,  it  onlj  affects  the 
amount  of  the  consideration,  to  be  permitted  to  prove  by  oral 
evidence  that  the  indebtedness  for  stumpage  or  occupation 
was  also  settled  in  the  prindpal  traaeaotioa. 

The  plaintiffs  contend  that,  being  tenants  in  oobubm,  the 
interest  of  the  two  in  the  lumber  cut  bj  the  trespass  ooold 
not  be  settled  or  released  by  one.  That  is  incorrect.  Either 
could  collect  or  release  the  claim.  Though  their  estates  are 
several,  the  damages  are  one,  bo  to  speak,  are  common  to  both 
estates,  and  belong  to  them  jointly:  Bradley  v.  Boynton,  22 
Me.  287;  89  Am.  Deo.  682;  KimbaU  v.  Sumner,  6i2  Me.  805, 
810. 

Exceptions  overruled.        ^^^^^ 

Paboi.  Byxdbigb  a  Apwiwibli  to  Show  that  thb  OoMnoaunoir  ov 
A  DsKD  embnboed  the  payment  of  eneambruMeeand  other  dainu:  See  BwA' 
\b^9  Apfvd,  48  Pa.  St.  491;  88  Am.  Dee.  468. 

R«f.«AM  BY  Ovs  or  SxTiBAi.  Ck>-TiNA2nB.  —  **The  geoenl  rale^  noo- 
lioMdatleartbyaUtheearljaDdBoetefthehteMitheritias^i^thatirhenefw 
the  ea«M  of  aotion  ^gieting  in  faver  of  any  number  of  oe-teaants  ia  jamt«  the 
relnaee  by  one  bare  an  aotion  by  the  othen.  And  it  aeema  that  in  aU  per- 
KHial  actions  '  tenants  in  common  may  have  snch  actions  peiaonal,  jointly  in 
aU  their  names,  as  of  trespasse,  or  of  ofiRsBses  which  ocnoem  their  tenements 
in  coomen,  as  for  breaking  their  houses,  breaking  their  doses,  feeding, 
wwti]^  aBd4«foQling  their  gmses^  cutting  thsir  woodsy  for  fishing  in  their 
piscary,  and  snch  like.  In  this  ease,  tenants  in  common  shall  have  one 
aotion  Jointly,  and  shsll  recover  jointly  their  damages,  becanae  the  action  is 
In  the  personalty,  and  not  in  the  realtie.*  Therefore,  an  action  for  trespass 
en  tibeir  land,  being  strictly  personal,  may  be  barred  by  a  release  from  either 
of  the  co-tsnanhL  It  is  said  a  foilnre  to  interpose  the  release  by  way  of 
plea  in  abatement  is  of  no  oonseqoenoe":  Freeman  on  CSotenaney  and  Parti- 
tion, seo.  179;  ^astin  ▼.  EaXL,  13  Johns.  28S|  7  Am.  Deo.  876^  and  notei 
ZSmftoffT.  lfibom8N.H.S6|  14 Am.  Dee.  842;  ^mA^ t.  Atywton,  S2 Msw 
t87;  89  Am.  Deo.  68S. 


WhITIEMOBB   V.  BUSSBLL. 
rao  If  ADKB,  aB7.j 

Pabol  Svmisas  Aliwdb  ths  Wuj.  is  admianUe  for  the  poipoaaof  show- 
big  that  oertain  of  the  testator's  children,  who  did  not  receive  anything 
niiAer  tiie  will,  were  intentionally  omitted. 

Omsammuji  or  Wnx— Lm  Brats— AorBOBirr  fo  Siu..— Awifs 
takes  only  a  l£b  estate  in  the  realty,  with  a  gift  over*  nader  a  daoae  el 
a  will  which  provides  as  foUows:  "I  give  to  my  wife  the  nse  and  re* 
mainder  of  my  property,  both  real  and  personal,  during  her  natnial  lifa- 
tiae^  and  after  her  decease  it  is  to  be  eqnaHy  divided  between  my 
ehildreni  tiie  real  estate  to  be  add,  if  thooght  advisaUe"}  and  thelaal 
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I  lijilw  tertiter  CO  ilM  «xMator  oranytraitM^  Imt 
tlM  land  can  1m  nld  floty  bgr  the  poBMM  to  wfaon  it  balongt. 
Will— Wmnm  Gut  ov  Pxbsohal  Pbofistt  vob  a  LiraTiif%  with 
A  Odt  CFfXB,  D  Anoum  ob  Othobwiss  depends  tipoa  the  Datore  of 
tkepMparty,«at»  Hi  being  pviiMie^waMrelyttfBiiiclee  which  maj 
JnfieMaie tjr ■eim, anil «1in  nffm  ntiinf  nfeiiiiiMriiniim  WlMretfaense 
of  auiney  ia  giTeOp  the  gilt  ia  of  the  iateieat  only,  and  awnritgr  moat  be 
fiTon,  er  a  tnutee  appointed,  of  whom  a  bond  wonld  he  leqniied.  All 
rolea  may  be  cfhange^  aooording  to  draunatanoe^  at  a  eoort  of  eqni^ 


J.  C  JJoIman,  for  the  plaintiff. 

8.  Clifford  Bekhevy  for  the  defendants. 

PETBBBy  C.  J.  In  this  amkable  proceeding  to  obtain  a  jndi 
eial  constniotkm  of  the  will  of  John  Whittemore,  the  first 
question  encoantered  is  one  of  fact,  which  is,  whether  those  of 
the  testator's  ehildren  who  do  not  receiye  anything  nnder  the 
will  were  intentionallj  omitted  or  not  The  depositions  in  the 
ease  establish  beyond  donbt  that  the  omission  was  intentionali 
and  founded  on  good  reasons. 

The  qnestton  of  law  which  attaches  to  this  branch  of  the 
case  is,  whether  ench  intuition  may  be  shown  by  evidence 
dlinnde  the  wiU,  in  connection  with  the  internal  evidence  ex- 
hibited bj  the  will  itself  We  cannot  doubt  that  parol  or  oral 
evidence  is  admissible  for  snch  purpose.  The  evidence  does 
not  contradict  the  will  in  any  way,  but  on  the  contrary,  con- 
firms it  It  relates  to  a  point  to  be  established  under  the 
atatnteSy  and  not  under  the  will.  The  section  of  the  statute 
Inferred  to  (R.  8.,  c.  74,  sec.  9)  declares  that  the  will  shall  not 
be  affected  by  the  omission,  if  intentional,  or  if  not  occasioned 
by  nostakey  or  if  the  omitted  child  had  received  a  due  propor- 
tion of  the  estate  during  the  life  of  the  testator.  Surely,  those 
matters  are,  in  most  cases,  provable  only  by  oral  evidence. 
The  authorities  gmerally  favor  this  exposition  of  the  law,  and 
H  has  been  always  practiced  upon  in  this  state,  as  far  as  we 
know,  as  an  unquestioned  principle:  1  Redfield  on  Wills,  298; 
Schoaler  on  Wills,  sec.  21;  WSlson  v.  Ftmkety  6  Met  400;  39 
Am.  Dec.  786.  The  testator  gave  his  reasons  to  his  fiunily  for 
Ibs  iirtended  action  in  that  respect  Of  course,  if  oral  evi- 
denoe  be  adnussible,  his  own  declarations  may  be  proved: 
Cemwrw  t.  WateSj  4  Allen,  612. 

Differenoes  exist  among  the  parties  as  to  the  legal  efibct  of 
Ao  principal  provision  in  the  will,  which  is  this:  ''T  give  to 
my  wife  the  use  of  the  remainder  of  my  property,  both  real 
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and  personal,  duriDg  her  natural  lifetimey  and  after  her  de- 
cease it  is  to  be  equally  divided  between  my  ohildien;  the 
real  estate  may  be  sold  if  thought  advisable.'' 

It  is  clear  that  the  wife  takes  only  a  life  interest  in  the 
realty,  for  it  is  expressly  so  provided,  with  a  gift  over.  Words 
would  fail  of  all  sensible  meaning  to  determine  otherwise: 
StuaH  V.  Wdlkerj  72  Me.  145;  89  Am.  Rep.  811,  and  cases 
there  cited;  Copdand  v.  Barron^  72  Me.  206;  the  will  in  War- 
ren V.  Weh\  68  Id.  183|  a  case  relied  on  by  the  counsel  for  the 
widow  in  the  present  case,  differs  from  this  will,  and  that  case 
stands  well  on  the  verge  of  the  law  in  testamentary  construc- 
tion. 

The  meaning  of  the  clause  providing  that  ^^the  real  estate 
may  be  sold,  if  deemed  advisable,^'  is  invoked  by  the  bill. 
Probably  the  testator  failed  fully  to  express  his  idea.  The 
words  must  be  taken  as  they  are.  The  land  can  be  sold  only 
by  the  persons  to  whom  it  belongs.  No  power  of  sale  is  con- 
ferred by  the  testator  on  the  executor  or  any  trustee.  8i  vcluii 
non  dicit.  The  life  estate  may  be  possessed  and  controlled  by 
the  wife,  or  she  can  sell  it  It  is  her  absolute  property.  And 
the  reversion  may  be  sold  by  the  heirs;  or  all  interested  parties 
can  join  in  selling  the  property,  dividing  the  proceeds  of  sale 
according  to  their  interests  therein. 

A  gift  of  the  use  of  personal  property  for  a  lifetime,  with  a 
gift  over,  as  it  is  here,  is  to  be  regarded  according  to  the  nature 
of  the  property,  and  other  circumstances.  If  of  perishable 
articles,  the  use  of  which  consists  in  their  consumption,  it 
amounts  from  necessity  to  an  absolute  gift  of  the  property.  If 
of  articles  which  may  depreciate  by  using,  but  which  will  not 
necessarily  be  consumed  or  worn  out  in  that  way,  a  full  title 
thereto  is  not  given;  but  the  life  legatee,  under  ordinary  cir- 
cumstances and  risks,  is  allowed  to  retain  possession  of  the 
articles  without  giving  security  for  their  preservation.  Circum* 
stances  may,  however,  alter  the  case  as  to  such  property. 
Where  the  use  of  money  is  given,  the  gift  is  of  the  interest 
only;  and  as  such  property  may  be  easily  lost  or  wasted,  the 
general  rule  is,  that  the  legatee  must  give  some  reasonable 
security  to  safely  preserve  the  funds  for  the  remainderman, 
or  the  money  may  go  into  the  hands  of  a  trustee,  of  whom  a 
bond  would  be  required.  And  all  these  general  rules  are  al- 
lowed to  bend  to  the  force  of  circumstances,  and  may  vary,  or 
be  dispensed  with  even,  according  to  amounts,  situations, 
wants,  and  such  probabilities  and  possibilities  as  a  court  of 
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equity  may  deem  proper  to  consider  in  deciding  the  qoestion: 
See  1  Jarman  on  Wills,  5th  ed.,  *879,  and  Bigelow's  notes;  and 
Fidd  V.  Bxieheoek^  17  Pick.  182;  28  Am.  Dec.  288. 

The  counsel  for  the  widow  relies  upon  the  case  of  Siarr  y. 
MeEwafij  69  Me.  334|  in  which  the  order  was,  that  the  execu- 
tor should  pass  personal  property  to  the  widow,  the  court  re- 
marking that  its  possession  would  be  a  matter  between  her 
and  the  remainderman.  That  was  all  very  true  in  that  case, 
where  the  property  was  evidently  small  in  value,  and  was  not 
money.  Here  the  parties  are  all  leaning  upon  the  court  for 
its  advice,  and  the  estate,  outside  of  the  realty,  is  money, 
amounting  to  eight  hundred  dollars.  We  think,  in  this  case, 
the  widow  should  give  a  bond,  or  a  trustee  should  be  ap- 
pointed. 

Or  what  would  possibly  be  a  better  disposition  of  so  small 
a  fand,  the  parties  being  all  m  juris^  they  may,  if  they  can 
agree,  divide  the  funds,  according  to  their  respective  interests 
therein.  But  this,  and  other  incidental  matters,  may  be  best 
arranged  by  a  sin^e  judge  after  hearing  the  parties. 

Decree  accordingly.  

Pabol  Evmmos  is  ATwrawntLS  nr  Soici  or  tbb  States  to  show  thai 
childiea  wen  intantioxuinj  omitted  from  will:  Loriewx  t.  .ffeUer,  6  Iowa,  196; 
68  Am.  Dec.  006;  Wilnnyr.  Fakei,  6  Met.  400;  39  Am.  Deo.  736,  aud  note; 
eonira^  Oarrmur§  Brtate^  35  CaL  336;  Chace  t.  Cfhaee,  6  B.  L  407;  78  Am. 
Dec.  446;  Bradley  ▼.  Bradley,  24  Mo.  311;  Pounds  t.  Dab,  48  Cal.  270. 

LiTS  EsTATB  nr  PxaaovALTT  Givn  Dovn  Rigbt  to  Coxtbums  It,  where 
It  caimoi  be  med  without  eo  doings  and  to  wear  it  out  where  it  caanot  be 
wed  wiiluNit  nuh  weeri  Oermm  ▼•  Oermam,  27  P^  8t  116;  67  Am.  Deo. 
iSL 


MooBfl  V.  Alden. 

r»  XAIin*  80L] 

Wiu.  —  Wtenta  a  TvrAMxiiTAKT  Out  n  Mads  sr  HussAim  to  Win  a 
SAnrAOiioif  OF  mot  Waiyxe  ov  Dowib  in  hit  eetatOi  the  gift  has  a 
praferenoe  over  aU  other  vnpreferred  legacies;  but  the  general  mle  doei 
not  prerail,  if  the  win  clearly  diBcloee  that  the  testator  intended  that 
each  gift  ahonld  not  haTe  a  preference  over  other  beqnests. 

Ilk  — Whbbs  Such  Oirr  was  ah  Amruirr  for  life  to  tiie  widow,  uncondi- 
tional and  aheolnte»  but  the  testator  had  over-estimated  the  sonrees  of 
Bspply  upon  which  its  payment  depended,  the  fnU  annuity  must  be  paid 
her  as  long  as  the  estate  lasts;  the  source  indicated  fsilini^  others  mnst 
supply  the  deficiency. 

Vnm  Boji  ni  EQuirr  iob  ComtrmaanoTK  ov  Will,  ALLowAHcn  ka  thb 
EiFMM  or  PBonaaxoHAi.  SnncBi  avd  DuBUBsnoeiiTS  may,  to  a 
moderate  amount^  be  thrown  upon  the  estate,  unless  the  esse  be  friTO- 
Isusandi 
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Bill  in  •qoity  for  coD$traeti<m  of  wQL 
Ja$eph  E.  Moore^  plaintiff^  pro  m. 
A.  P.  Oouldj  for  GeoTgia  S.  Alden,  widow. 
7.  E.  SinhofUan^  for  the  other  defendants. 

Peters,  C.  J.  Horatio  E.  Alden,  whose  will  is  presented  to 
be  construed  by  the  court,  after  directing  that  certain  neces- 
sary bills  be  paid,  and  giving  his  wife  certain  property  oni- 
right,  also  gives  to  her  an  annuity  of  one  thousand  dollars  for 
hor  lifetime,  the  annuity  to  be  paid  from  the  earnings  of  his 
individual  and  partnership  properties;  and  he  declares  that 
these  gifts  to  his  wife  are  to  be  in  lieu  of  all  allowances,  dower, 
and  distributive  share  to  which  she  might  be  entitled  out  of 
his  estate. 

He  then  grants  other  annuities,  their  payment  made  sub- 
ject to  a  prior  payment  of  his  wife's  annuity,  and  makes 
sundry  bequests,  to  take  effect  on  the  death  of  his  wife.  It 
appears  that  he  died  seised  of  dowable  real  estate;  that  no 
child  was  left  by  him;  that  the  widow  is  now  thirty-nine 
years  old;  and  that  the  entire  estate,  reduced  to  money,  now 
in  the  hands  of  the  trustee,  the  administration  accounts  hs^ 
ing  been  finally  settled,  amounts  to  $11,707.61. 

It  is  evident  enough  that  the  annuity  to  the  widow,  to  BKf 
nothing  of  the  other  annuities,  cannot  be  obtained  from  the 
income  and  earnings  of  the  estate.  And  the  question  of  the 
case  is,  whether  she  is  entitled  to  receive  the  amount  each  year, 
although  it  will  be  necessary  to  intrench  upon  the  eorjms  of 
the  estate  to  supply  the  deficiency.  She  correctly  claims  that 
the  full  annuity  should  be  paid  to  her,  as  long  as  the  estate 
lasts,  upon  the  rule,  which  appears  to  be  well  established  in 
the  law,  that  where  a  testamentary  gift  is  made  by  husband  to 
wife,  in  satisfaction  of  her  waiver  of  dower  in  his  estate,  the 
gift  has  a  preference  over  all  other  unpreferred  legacies,  and 
for  the  reason  that  the  estate  receives  a  valuable  consideratioa 
for  such  gift.  The  principle  is  based  upon  the  idea  of  contract 
between  husband  and  wife.  He  dictates  the  terms,  and  she 
accepts  them.  The  estate  gets  her  right  of  dower,  and  she 
receives  the  gift  in  the  will  in  lieu  of  dower. 

This  is  an  old  doctrine  originating  with  Lord  Cowper,  in 
Burridge  v.  Bradyj  1  P.  Wms.  127,  adopted  by  Lord  Hard- 
wicke,  in  Blower  v.  Morreij  2  Ves.  8r.  422,  which  has  so  exten* 
sively  prevailed  as  never  to  have  been  dissented  firom,  that  we 
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diflooTW,  either  in  the  Bnglish  or  American  caees.  Its  appli- 
cation was  resisted  by  coonsel  in  an  early  case  {DavenhUl  v. 
Fletcher^  Amb.  244),  where  the  ^ft  to  the  wifo  greatly  exceeded 
in  amoont  the  value  of  the  dower,  the  argument  being  placed 
on  the  great  inadequacy  of  consideration;  but  the  pomt  was 
overruled,  the  answer  to  it  being  that  the  testator  b  the  only 
and  best  judge  of  the  price  at  which  he  is  desirous  to  become  the 
purchaser  ofthe  wife's  right:  Roper  on  Legacies,  432.  The  rule 
does  not,  however,  apply,  if  the  wife  has  no  right  of  dower. 
Her  right  must  be  subsisting  at  the  death  of  the  testator. 
Otherwise,  she  is  not  a  purchaser.  In  such  case  she  pays  no 
consideration:  Same  citation. 

And  the  general  rule  does  not  prevail,  if  the  will  clearly  dis- 
close that  the  testator  intended  that  the  gift  to  his  wife  should 
not  have  a  preference  over  other  bequests.  The  burden  will 
be  on  the  executor  to  show  from  the  terms  of  the  will  that  a 
preference  is  forbidden.  The  presumption  favors  the  widow's 
claim.  The  intention  of  the  testator,  as  found  in  the  will,  is 
a  part  of  the  contract  made  with  the  widow,  and  if  she  accepts 
the  provisions  of  the  will,  she  does  so  voluntarily,  and  abides 
the  consequences. 

The  internal  evidence  of  the  will,  in  the  present  instance, 
does  not  repel  but  favors  the  widow's  contention.  It  discloses 
that  the  testator,  having  no  child,  had  great  affection  for  his 
wife,  providing  in  different  ways  in  his  bequests  for  her  pro- 
tection. The  evidence  is  conclusive  that  he  believed  bis  estate 
would  easily  bear  all  the  burdens  placed  by  him  upon  it.  He 
most  have  assumed  that  the  annuity  to  his  wife  would  be 
needed  by  her,  to  sustain  the  equipments  of  housekeeping 
given  bar,  including  the  support  of  horses  and  carriages  pro- 
vided Ear  her  use.  He  makes  the  payment  of  his  wife's  an- 
nuity a  prior  claim  to  all  other  bequests.  The  very  relation 
of  husband  and  wife  creates  a  strong  presumption  in  her  be- 
half wh&a  we  oonsider  that  after  the  bounties  to  her  are  paid, 
distant  relatives  if  not  strangers  are  provided  fbr.  We  think 
that  the  will,  as  a  whole,  though  not  by  express  terms,  by  im- 
plicaticxi  indicates  preference  in  the  devises  and  bequests  to 
the  wife,  and  struggles  to  utter  it. 

There  is  a  clause  in  the  wiU,  which,  if  standing  alone,  might 
seem  to  lock  in  a  contrary  direction,  and  that  is  the  declara- 
tion of  the  testator  that  the  annuity  is  to  be  paid  from  the 
earnings  of  his  individual  and  partnership  property.  We 
tiunk  the  idea  of  the  testator  in  this  clause  was,  that  he  was 
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enlarging  rather  than  limiting  the  funds  out  of  which  the 
annuity  might  he  paid.  He  devotes  for  the  purpose  the  earn- 
ings of  all  his  properties.  He  expresses  no  limitation  or  con- 
dition. The  gift  is  unconditional  and  absolute,  although,  as 
is  often  the  case,  he  over-estimates  the  sources  of  supply  which 
were  to  assure  its  payment.  The  sources  indicated  tiuiiing  out 
to  be  insufficient,  others  must  be  taken  to  supply  the  deficiency. 
It  is  a  demonstrative  legacy,  not  lost  because  of  the  non-exist- 
ence of  the  property  specially  pointed  out  as  a  means  of  satis- 
fying it.  A  case  very  like  this  strongly  sustains  this  conclu- 
sion: Smith  V.  FdUnoBy  131  Mass.  20.  The  following  additional 
references  may  be  profitably  consulted  upon  the  general  ques- 
tions of  the  case:  Heath  v.  Dendy^  1  Russ.  543;  Wella  v.  Bar- 
trie*,  L.  R.  17  Ch.  Div.  798;  PotUr  v.  Brotofiy  11  R.  I.  232;  Mc- 
Lean V.  Robertson^  126  Mass.  637;  Pomeroy's  Eq.  Jur.,  sec.  1142^ 
note  and  cases;  Schouler's  Executors  and  Adnunistrators,  seo. 
490,  and  cases  in  note. 

Parties  to  the  bill  ask  for  allowances  for  the  expense  of  pro- 
fessional services  and  disbursements.  Such  expenses  may  be 
thrown  upon  the  estate,  unless  the  petitioner  discloses  a  frivo- 
lous or  unnecessary  case:  Howland  v.  Oreen^  108  Mass.  283; 
Straw  V.  Societies^  67  Me.  493.  But  such  charges  should  usually 
be  moderate,  for  several  reasons.  Because  there  should  not 
be  strong  temptation  to  multiply  applications  to  the  court  for 
the  exposition  of  wills;  because  representatives  of  estates  have 
not  the  same  stimulus  for  their  protection  as  living  owners 
have;  and  because,  as  a  rule,  such  cases  involve  a  peculiar 
kind  of  litigation  which  casts  less  responsibility  than  usual 
upon  counsel,  and  more  upon  the  court. 

The  amount  of  expenses  to  be  allowed  in  this  case,  to  be  aet- 
tled  by  the  judge  who  passes  upon  the  form  of  a  decree. 

Bill  sustained. 


OosiB  ov  Both  Pistbs  mat  bb  Chabobd  oh  Krais  Ib  bbbb  i 
of  will,  wb«rB  tlM  oontMit  wbb  in  good  faith  tad  oa  prol»UB  mamt  Sob 
C^pp  T.  AfOerftm,  S4  N.  T.  190}  90  Am.  Doo.  68L 
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Oeorgv  C.  Hopkin$  and  Ettioi  Kimg^  for  the  plaintiffli. 
W.  H.  Looney,  for  the  delendanta. 

Habkell,  J.  Bill  in  equity  to  uphold  an  asugnment  of  wagea 
expected  to  be  earned  in  the  futnre,  bat  not  under  an  eziBting 
employment  or  contract. 

When  the  assignment  was  made,  the  assignor  was  in  the 
employ  of  the  respondent  steamboat  company,  but  was  dis- 
charged the  next  day.  The  assignment  covered  wages  to  be 
earned  in  the  employ  of  the  steamboat  company  between  the 
day  of  its  date,  October  14th  and  April  1st,  following,  and  was 
recorded  as  required  by  the  Revised  Statutes,  chapter  111, 
Becti<m  6. 

Both  the  assignor  and  the  steamboat  company  expected  the 
former's  services  would  be  again  required  by  the  latter,  and 
that  his  employment  would  then  begin.  It  did  begin  Novem« 
ber  Ist,  and  continued  latter  than  April  Ist.  The  assignor 
was  decreed  an  insolvent  debtor  January  21st,  and  on  that 
day  the  assignee  demanded  from  the  steamboat  company  the 
wages  to  be  earned  thereafter  during  the  time  covered  by  the 
assignment  The  wages  were  earned,  and  amounted  to  more 
than  the  debt  secured  by  the  assignment.  The  transactions 
throughout  were  open  and  above-board,  and  not  tinctured  with 
fraud. 

It  is  settled  at  law  in  this  state  that  ^'the  mere  expectation 
of  earning  m<mey  cannot,  in  the  absence  of  any  contract  on 
which  to  found  such  expectation,  be  assigned.  Future  wages 
to  be  earned  under  a  present  contract  imparting  to  them  a 
potential  existence  may  be  assigned,  although  the  contract 
may  be  indefinite  as  to  time  and  amount ":  Wade  v.  Besseyy  76 
Me.  418;  Farrar  v.  Smithy  64  Id.  74;  Emerson  v.  E.  &  N.  A. 
JPy  Co.j  67  Id.  892;  24  Am.  Rep.  89.  These  cases  were  all 
actions  at  law,  and,  as  said  in  the  last  case  cited,  were  decided 
upon  '4egal,  and  not  equitable,  rules.'' 

"It  is  common  learning  in  the  law  that  a  man  cannot  grant 
or  charge  that  which  he  hath  not":  Looker  v.  PeckweU,  38 
N.  J.  L.  268.  But  as  said  by  the  chief  justice  in  Emerson  v. 
UaUwaig  Oo^  stipm, ''  the  reason  that  it  may  be  different  in 
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equity  Ib,  not  that  a  man  conveys  in  prmsenti  what  does  not 
exist,  but  that  wfakh  ia  in  form  a  coa^eyance  operates  in 
equity  by  way  of  present  eontraet  merely,'  to  take  effect  and 
attaek  to  the  thisgs  assigned  as  soon  as  they  ceme  in  mm,  to 
be  regarded  before  that  time  as  only  an  agreement  to  convey, 
and  after  that  time  aa  a  eoaveyance." 

So  it  was  held  in  Field  v.  Mayor  etc.  of  New  Torlj  6  N.  Y. 
179,  57  Am.  Dec.  435,  that  the  assignment  of  a  claim  against 
the  city  for  work  to  be  done  and  materials  to  be  famished,  not 
founded  upon  an  existing  eontxact  and  having  no  potential 
existence,  was  valid  in  equity.  The  court  says  (page  187): 
''The  better  opifiion,  I  think,  now  is,  that  courts  of  equity  wUl 
support  assignment^,  not  only  of  choses  in  aetioii,  but  of  con- 
tingent interests  and  expeetatious,  and  of  things  which  have 
no  presttit  actual  existence,  but  rest  in  possibility  only,  pro* 
vided  the  agreements  are  fairly  entered  into^  and  it  would  not 
be  against  publie  policy  to  uphold  them." 

So  in  WiUiamsm  v.  CoUord,  1  Hask.  620,  it  was  hekl  that 
the  mere  expectancy  and  possibility  of  indemnity  for  the  de- 
Btruction  of  a  vessel  by  a  rebel  cruise  was  subject  to  dona- 
tion,  even  before  the  Geneva  ccmimission  waa  agreed  to  bj 
England  and  the  United  States. 

An  assignment  of  a  legacy  expected  from  a  Irving  peraea 
was  held  valid  in  equity  aftcar  the  legacy  became  payable. 
The  court  says:  ''Even  a  naked  possibility  or  expectancy  of 
an  heir  to  his  ancestcHr'a  estate  may  beocotie  the  siib^t  of  a 
eontra«t  of  sale,  if  made  hcma  fide^  tor  a  valuable  eoneideia> 
tion,  and  will  be  enforced  in  equity  alter  the  death  of  the  an- 
cestor": Bacon  v.  Bonhamy  33  N.  J.  Eq.  616;  27  Id.  209. 

The  true  doctrine  seems  to  bet,  "  that,  to  make  a  granier  aa- 
sigDment  valid  at  law,  the  thuig  which  ia  the  subjeet  of  i4 
must  have  an  eaciatence,  actual  or  .potential,  at  the  time  of 
such  grant  or  assignment.  But  couirts  of  equity  snppori  aa- 
signments,  not  only  of  choaea  in  action,  b«t  of  contmgmii 
interests  and  ezpectatioBs^  and  also  of  thinga  wkkh  have  ma 
present  actual  or  potential  existence,  but  test  in  mere  poaai* 
bility only":  Smiihmnt  v.  Edmunds,  14  N.  J.  Bq.  416;  Lmgkm 
v.ifonon,  1  Hare,  549;  fiobfnsm  v.  IfcAmnaH,  &  Maale  *  a 
228;  WhUwoHh  v.  Ganyimj  8  Haie,  416;  J^fpertm  v.  M$<fr§,  90 
Ark.  56;  21  Am.  Rep.  17a 

Nor  can  injustice  result  from  thia  doctriaei.  If  th^feaooma 
to  the  hands  of  the  assignor  subject  to  Ueoe  er  encaaabrauceay 
the  assignee  miust  take  it  aulQect  thereto:  WiUiimmm  v.  Ikm 
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J#M»y  A  iZ.£  Co.,  29  N.  J.  Bq.  311^  PT^Ibni  v.iforru  Canal 
Oa^lSU.  877;  Dunham  t.  AitttMiy  Co.,  1  Wail.  254;  Galve»- 
Un^  R.R.CB.V.  Cowing  11  Id.  4S9;  Vmled  8tate$  y.  N.  0. 
B.E.Co^l2  Id.  862. 

The  invalidity  of  a  grant  at  law  of  a  mere  expectancy  im- 
porta  BO  xnoore  tban  that  it  ia  inefieotual  to  pa8B  the  legal  title. 
Xquity  ooDBtriitB  ihe  inatrament  aa  imposing  a  lien  upon  the 
fw  when  piodaoed  or  acquired,  leaving  the  legal  title  atill  in 
the  graAtoTi  who  may  hy  some  act  ratify  the  grant,  aa  by  de- 
livery of  the  prepeiiy,  and  then  the  legal  title  is  complete  in 
the  TOttdee:  Evervum  y.  Mobbj  52  Miss.  653;  £4  Am.  Rep.  682. 

So  in  Demng  v.  Cobi^  74  Me.  332;  a  xaortgage  of  a  stock  of 
Ceoda  oovering  new  gooda  puschaaed  with  the  prooeeda  of  the 
aioek  sold  waa  held  valid  at  law^  alter  poeseeaion  taken  by  the 
mortgi^ieei  aa  against  the  asBignee  in  insdveDcj  of  the  mort- 

The  rnle  laid  do?m  by  Judge  Story  in  Mitehell  v.  Wimlovj 
2  Story,  630^  aeema  to  have  been  very  .generally  foUoirod  by  all 
ehancGfy  eooits  in  this  Hcoontry.  He  says:  '^It  seems  to  me  a 
clear  resnlt  of  all  ike  anthociiieB  that,  whenever  the  parties  by 
their  oonliaot  imteiMl  to  ereate  a  positive  Uen  or  •charge,  either 
vpon  xeal  or  peaseaal  property^  whether  then  owned  by  the 
assignor  or  eoatractor  or  neti  or  if  pereonal  property,  whether 
iiia  then  ta^nsDr  not,  it  attaches  in  eqoity  as  a  lienor  char^ 
upon  the  particular  property,  as  soon  as  the  assignor  ^or  con- 
'  aeqaifBS  a  title  thereto,  against  the  latter  and  all  per- 
A  cila4m  thesete  nnder  him,  either  veliuitarity, 
or  with  notice,  or  in  bankraptcy.''  This  rale  has  been  ibUovml 
in  JPmmorh  v. <CW»it3  How.  117;  Seywymr  ^C.^KF.JL  R. 
CiL,Jt5  Barb.  288;  Bdkm  v.  laiitsn  4S  Miaa.  fi2i;  Bm  v.  Elr 
fatt,19WalL544$  dfpemm  v.  «lfeoni,aO  Ark.^6;  21AmB€p. 
170;  McCaffrey  y.  W(H>din,  65  N.  Y.  459;  22  Am.  Rep.  «41; 
Barnard  v.  N.  &W.R.R.  Co.,  4  Cliff.  851;  Breii  v.  CarUr,  2 
L»w.  4SB;  Or^n  y.  Gw^m4,  ftl  Di.  719;  76  Ana.  Dee.  719, 
with  an  elaborate  note  ciling  many  anfhoiifies  728;  WcXhr 
T.  Vaughn^  33  Conn.  577;  WUcax  v.  DanieU,  15  R.  I.  261. 

The  case  of  Halrcyd  v.  JfarsAoU,  10  H.  L.  Cas.  223,  seems 
to  extend  the  rule  stated  further  than  Judge  Story.  In  that 
caae  it  is  said:  ''Whatever  doubts,  therefore,  may  have  been 
ftrmerly  entertained  upon  the  subject,  the  right  of  priority  of 
an  equitable  mortgagee  over  a  judgment  creditor,  though 
without  notice,  may  now  be  considered  to  be  firmly  estab- 
lished." 

AM.  St.  Bbph  Vol,  VL— 14 
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Our  own  court  has  laid  down  the  rule:  "At  law,  property 
non-existing,  but  to  be  acquired  at  a  future  time,  is  not  as- 
signable. In  equity  it  is  so":  Hamlin  v.  Jerrard^  72  Me.  77; 
MorrUl  v.  JVbyea,  56  Id.  458;  96  Am.  Deo.  486;  Griffith  y.  Daug-^ 
lass,  73  Id.  632. 

The  assignment  set  up  in  this  case  was  given  to  secure  the 
payment  for  groceries  furnished  and  to  be  furnished  to  the 
assignor  and  his  family.  It  is  of  wages  to  be  earned  of  a  cer- 
tain employer  within  a  specified  time.  It  was  seasonably  re- 
corded. No  claim  is  made  under  it  until  actual  notice  had 
been  given  to  the  employer.  No  other  creditor  intervenes  an 
attachment  or  otherwise  objects  to  the  validity  of  the  assign- 
ment. The  controversy  is  practically  between  the  immediate 
parties  to  it.  It  cannot  be  said  to  contravene  public  policy: 
Smith  V.  AtkinSf  18  Vt  461.  The  consideration  was  most 
meritorious,  and  the  assignment  was  not  given  to  delay 
creditors. 

Whether  such  an  assignment  would  be  valid  against  subse- 
quent attaching  creditors,  with  or  without  notice,  it  is  not 
here  necessary  to  decide;  nor  is  the  effect  of  the  record  of  such 
an  assignment  as  notice  to  the  employer  or  to  attaching  cred- 
itors considered;  nor  is  an  assignment  upheld  where  it  appears 
to  have  been  given  without  a  meritorious  consideration,  or  to 
have  operated  to  hinder  or  delay  creditors,  indicating  a  want 
of  equity. 

From  the  authorities  cited,  the  court  is  clearly  of  opinion 
that  the  assignment  must  be  upheld,  and  therefore,  agreeable 
to  the  stipulation  of  the  parties,  ordered. 

Exceptions  sustained.  Demurrer  overruled.  Judgment 
against  both  respondents  for  the  sum  of  fifty-four  dollars,  and 
interest  from  April  1, 1886,  with  costs.  Decree  below  accord- 
ingly.   

asuommr  oi  Futubs  EABimraa:  Sm  note  to  SUfpst  v.  Skkss^  H  Aiar 
Dm.  64%  660|  FrMnua  on  £zeoatioB%  ieo.  170. 
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FOWLBB  V.  WsfiTEBN  UnION  TbLBGBAFH  GoMPANT. 

180  XAnn,  ao.] 

Telmorams.  — CoHvniov  tbat  8Bin>s»  wiu  xov  CIiAIM  Dimiom  for  mt* 
ran,  deUyi,  or  mniwiwii^  ''happening  from  any  omm,"  ii  warmaaoMm 
and  Toid.  Whother  ndi  oanditioBui  an  iQaaanablo  or  not  imwt  be  d*- 
termined  with  feiewnoe  to  paUio  poliey  iftthor  than  priTafto  oontraet 

TmLmaBJLTn  Cokfaxieb  axm  hot  Cknnnuf  Oahbtem  in  tho  striot  aenao  ol 
the  term,  although  engaged  in  a  paUio  employment^  and  are  bound  to 
tranamit  for  all  penooa  maaiagaa  preaonted  to  them  for  that  porpoae. 

TsLBOEAra  CoKFAjnaa  do  vox  Immn  Amolutilt  tbb  Saib  ahd  Ao- 
CU1UTB  TKAXsmasxxm  ow  MnsAoai  aa  againat  all  oontingeneie%  where 
there  is  an  aWnoe  of  a  oontraet  or  regulation  modifying  their  liability. 

TCLEORAPH  COMPAIIUS  19  TBAiraillTTINa   MXBSAGU  AXM  BOUVD  TO  EZIB- 

cisB  OKDI9AKT  Cabi^  and  ahoald  be  reeponaible  for  any  negligenoe  or 
unfaithfulnefla  in  the  performance  of  their  dnUea;  they  are  bound  to 
have  auitable  instmmenta  and  competent  aenranti^  and  to  aee  that  the 
service  is  rendered  with  that  degree  of  care  and  skill  which  the  peonliar 
nature  of  the  undertaking  requirea. 

LlABIUTT    IS    KOT    IMPOSED  OH    TXUBQBAPB    COHYANT    DT    TKAVmZnZVO 

BlnsAOEs  for  want  of  skill  or  knowledge  not  reoaonaUy  attainable  in 
the  art,  nor  for  errora  or  imperfeotioaa  which  ariae  from  eanaea  nol 
within  ita  control,  or  which  are  not  capable  ol  being  guarded  againat. 
EFn>B2fcs  — BuBDiN  ov  Pboov.  —  Pbdca  FAfln  Oasb  ib  Madb  ouv 
AOAiv 8T  Tbleobafh  CoMFAirT  whou  it  ia  ahown  that  the  meniige  whidi 
the  eompeny  undertook  to  aand  waa  not  delivered,  and  that  damage  baa 
resulted,  and  the  burden  of  proof  ia  than  thrown  npon  the  company  ta 
show  the  ezerciae  of  ordinary  oaie^  and  that  ita  failare  to  tnnamlt  and 
deliTer  the  meaaage  waa  not  oanaad  by  ita  lanlt  or  n^gliganea^  or  tha*  ol 
its  employeea. 

Woodman  and  Thompmm^  for  the  plaintiflh. 

Baker  J  Baker^  and  Cornish^  for  the  defendant. 

FoffTBB,  J.  This  case  comes  up  on  report.  It  appears  that 
on  the  evening  of  August  20, 1883,  the  plaintiffs,  whose  bust- 
nees  is  that  of  pork  packing,  delivered  to  the  defendants' 
agent  at  Portland,  for  transmission  and  delivery,  the  following 
idght-meesage:  — 

''Portland,  Aug.  20, 1888. 
""To  H.  F.  OooGiHB,  Union  Stock  Yards,  111. 
^  Ship  one  car  hogs  to-morrow. 

"Thompson,  Fowubb,  A  Co." 

The  message  never  having  been  delivered  by  the  defend* 
ants,  this  action  is  brought  to  recover  damages  alleged  to  have 
been  sustained  in  consequence. 

In  defense  of  the  action,  the  defendant  introduoed  evidenoe 
and  established  the  following  facts:  — 
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At  the  Union  Stock  Yards,  which  are  ahout  six  miles  from 
Chicago,  the  defendant  oonipany  had  only  a  day-office,  open 
from  half-past  six  in  the  morning  till  ten  o'clock  in  the  even- 
ing. Night-messages  directed  to  the  stock  yards,  received  at 
the  Chicago  office  doling  the  night,  were  necessarily  kept  in 
that  office  until  after  the  opening  of  the  office  at  the  stock 
yards  on  the  following  morning.  This  dispatch  was  received 
at  the  Chicago  office  during  the  night  of  August  20-21,  and 
the  copy  was  hung  upon  what  was  called  the  stock  yards' 
hook  in  the  operating-room,  awaiting  the  opening  of  the  office 
at  that  place  on  the  morning  of  the  21st.  About  thirty  min- 
utes past  six  that  morning,  and  immediately  prior  to  the 
opening  of  the  stock  yards'  office,  a  fire  suddenly  broke  out  in 
the  operating-room  of  the  Chicago  office,  and  q>read  with  such 
rapidity  that  nothing  could  be  saved  from  the  room;  and  this 
copy,  together  with  everything  in  the  room,  was  destroyed. 

The  fire  was  first  discovered  in  this  room  upon  the  back  of 
the  ^'switch*board,"  where  it  is  covered  with  numerous  wires 
neoeesarily  running  very  close  to  each  other,  and  was  oaused 
by  the  crossing  of  several  wires  charged  with  large  batteries. 
This  crossing  resulted  from  atmospheric  conditions,  the  mois- 
ture accumulating  on  Uia  beck  of  the  switoh-board,  fenning 
a  partial  eonoection  between  the  wires,  and  acting  as  a  partial 
conductor,  thereby  causing  the  electric  current  to  leave  its 
proper  course,  with  the  result  as  above  stated. 

That  such  accidents  are  exceedingly  rare  is  not  disputed, 
and  that  there  are  no  improvements  known  to  the  art,  or  any- 
where in  use,  by  which  the  possibility  of  such  an  occurrence 
can  be  prevented. 

In  ooosequence  of  this  firs^  it  beoame  impossible  for  tlia  de- 
Csodani  to  deliver  the  plwntifb'  mensajo. 

This  message,  delivered  to  the  compukj^  wm  written  Ufoa 
a  nigbi^message  blank,  and  after  stipolatiftg  that  the  eompany 
would  receive  messages  to  be  sent  without  repetitiMi  dnriog 
the  night,  for  delivery  not  earlier  than  the  morning  of  the  next 
ensuing  business  day,  at  rednoed  rates,  thare  fallovred  this 
condition:  ''That  the  sender  will  agree  that  ha  will  not  claim 
damages  £or  errors  or  delays,  or  for  non-delivery  of  such  mes- 
sages, happening  from  any  cause,  beyond  a  sum  equal  fa>  ten 
times  the  amonnt  paid  for  transmission,"  etc. 

Above  the  written  message  were  these  words:  '^8end  the 
fidlowing  night-message,  subject  to  the  above  oooditioDS, 
which  are  hereby  agreed  ta" 
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No  eridence  was  offered  at  the  trial  or  question  raised  in 
reference  to  the  etipnlationfi  and  condition  further  than  what 
appears  upon  the  message  blank  signed  at  the  bottom  of  the 
message.  Nor  is  any  question  raised  by  counsel  in  argument 
befiire  this  ooort  in  relation  to  the  validity  of  snch  a  ccmdition 
as  is  foond  attached  to  this  stipulation  or  agreement  By  its 
Teiy  terms,  if  held  valid,  this  condition  would  relieve  the 
company  from  all  liability  whatsoever  for  errors,  delays,  or 
omisBions  ^happening  from  any  cause."  It  would  protect 
them  from  all  liability  happening  as  the  result  of  their  own 
negligence.  Whatever  force  or  effect  other  courts  may  give 
to  such  conditions,  whether  as  a  regulation  of  the  company  or 
as  a  contract  between  the  parties,  it  is  now  too  well  settled 
by  this  court  to  admit  of  question  or  contradiction  that  they 
are  unreasonable  and  void:  BarHett  v.  We$tem  Union  Tel.  Co.j 
62  Me.  209;  16  Am.  Rep.  437;  True  v.  InUmatumal  Td.  Co., 
60  Me.  9;  11  Am.  Rep.  156;  Ayerv.  Western  Union  Tel.  Co.,  79 
Me.  493.  As  in  the  case  of  common  carriers,  they  cannot  con- 
tract with  their  employers  for  exemption  from  liability  for  the 
consequences  of  their  own  negligence.  Whether  such  condi- 
tiona  are  reasonable  or  unreasonable  must  be  determined  with 
reference  to  public  policy  rather  than  private  contract:  Evpreen 
Co.  V.  CoMiwH,  21  Wall.  270. 

The  defense,  however,  is  based  entirely  upon  other  grounds. 
No  conditions  contained  in  the  stipulation  are  relied  upon  as  a 
defense  in  this  action.  But  it  is  claimed  that  under  the  facts 
in  the  case,  concerning  which  there  is  no  controversy,  the  de- 
fendant company  cannot  be  deemed  guilty  of  any  negligence, 
and  therefore  cannot  be  held  to  respond  in  damages.  To 
aseertain  the  duties  and  liabilities  of  the  defendant  company, 
we  must  look  to  the  nature  of  the  employment,  and,  except  so 
far  as  it  has  limited  its  ordinary  obligations  by  any  special 
Btipulation  which  may  be  held  to  be  reasonable,  be  governed 
by  the  general  and  well-established  principles  of  law  pertain* 
ing  to  snch  employment. 

It  is  now  perfectly  well  settled,  by  the  great  weight  of  judi- 
cial authority,  that  although  telegraph  companies  are  engaged 
in  what  may  appropriately  be  termed  a  public  employment,. 
and  are  therefore  bound  tu  transmit,  for  all  persons,  messages 
presented  to  them  for  that  purpose,  they  are  not  common  car- 
riers in  the  strict  sense  of  the  term.  To  be  sure,  they  are  en- 
gaged in  a  business  almost,  if  not  quite,  as  important  to  the 
public  as  that  of  carriers.    But  wbile  the  analogy  between  the 
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oommon  carrier  of  goods  and  the  common  carrier  of  meaaages 
is  very  strong,  nevertheless  then*  responsibility  differs  in  a 
manner  corresponding  to  the  difference  in  the  nature  of  the 
services  they  perform.  The  common  carrier  of  goods,  in  the 
absence  of  any  special  contract  or  regulation  limiting  its  gen- 
eral liability,  becomes  an  insurer  of  property  intrusted  to  it 
for  carriage.  Whereas,  in  the  absence  of  any  contract  or  r^;;u- 
lation  modifying  the  liability  of  telegraph  companies,  they  do 
not  insure  absolutely  the  safe  and  accurate  totnsmission  of 
messages  as  against  all  contingencies,  but  they  are  bound  to 
transmit  them  with  care  and  diligence  adequate  to  the  busi- 
ness which  they  undertake,  and  for  any  failure  in  such  care 
and  diligence  they  become  responsible.  This  appears  to  be 
the  doctrine  now  settled  by  the  courts,  and  is  founded  upon 
reason.  The  following  decisions  in  this  country  are  authority, 
and  may  properly  be  cited  in  this  connection:  Bartlett  v.  Wes- 
tern Union  Tel  Co.,  62  Me.  220,  221;  16  Am.  Rep.  487;  Ayer 
V.  WeaUm  Union  Tel  Co.,  79  Me.  493;  EUia  v.  American  TeL 
Co.j  13  Allen,  232,  which  holds  them  to  the  use  of  due  and 
reasonable  care,  and  liable  for  the  consequences  of  their  negli- 
gence in  the  conduct  of  their  business  to  those  sustaining  loss 
or  damage  thereby;  Breese  v.  United  Statee  Tel  Co.j  48  N.  Y. 
141;  8  Am.  Rep.  526;  Leonard  v.  New  York  etc.  Tel  Co.^  41 
N.  Y.  571;  1  Am.  Rep.  446;  Baldwin  v.  UniUd  States  Td.  Co^ 
45  N.  Y.  751;  6  Am.  Rep.  165;  Bimey  v.  New  York  etc.  Tel  Co^ 
1  Daly,  547;  New  York  etc.  Tel  Co.  v.  Dryhurg,  35  Pa.  St.  298; 
Western  Union  Tel  Co.  v.  Graham^  1  Col.  230;  Sweeiland  v. 
Illinois  etc.  Tel  Co.,  27  Iowa,  433;  1  Am.  Rep.  285;  Western 
Union  Tel  Co.  v.  Carew,  15  Mich.  525;  Western  Union  Tel  Co. 
V.  NeUl,  57  Tex.  283;  44  Am.  Rep.  589;  Washington  etc.  TeL 
Co.  V.  Hobson,  15  Gratt.  122;  Knckney  v.  Telegraph  Co.,  19 
S.  C.  71;  Smithson  v.  United  States  Tel  Co.,  29  Md.  167;  LitOe 
Rock  etc.  Tel  Co.  v.  Davis,  41  Ark.  79. 

A  more  stringent  rule,  however,  was  at  first  suggested  in 
two  early  cases.  The  earliest  one  in  which  the  question  of 
the  liability  of  telegraph  companies  arose  was  that  of  MacAn- 
drew  V.  Electric  Tel.  Co.,  17  Com.  B.,  84  Eng.  Com.  L.  8,  decided 
in  England  in  1855.  This  case,  by  implication,  only  can  be 
said  to  be  authority  for  holding  them  to  the  liability  of  in- 
surers. It  was  soon  followed  in  this  country  by  the  case  of 
Parks  V.  Alta  California  Td.  Co.,  13  CaL  422,  73  Am.  Dec 
689,  decided  in  1859,  the  only  case  to  be  found  in  which  tele- 
graph companies  have  been  expressly  held  to  be  common 
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carriers,  and  subject  to  the  eame  severe  mle  of  responsibilitj. 
With  this  exception,  all  the  American  courts  which  have  ex- 
pressed any  decided  opinion  upon  this  question  have  con- 
curred in  the  doctrine  above  stated. 

The  degree  of  care  which  these  companies  are  bound  to  use 
is  to  be  measured  with  reference  to  the  kind  of  business  in 
which  they  are  engaged.  As  compared  with  many  other 
kinds  of  business,  the  care  required  of  them  might  be  called 
"great  care."  While  meaning  really  the  same,  it  is  variously 
stated  by  different  courts  in  the  decisions  to  which  we  have 
referred, — "due  and  reasonable  care,"  "ordinary  care  and 
vigilance,"  "reasonable  and  proper  care,"  "reasonable'degree 
of  care  and  diligence,"  "care  and  diligence  adequate  to  the 
business  which  they  undertake,"  "with  skill,  with  care,  and 
with  attention,"  "a  high  degree  of  responsibility."  These  are 
but  the  varied  forms  of  expressing  the  requirement  of  what  is 
known  in  law  as  ordinary  care,  as  applied  to  an  employment 
of  this  nature,  an  employment  which  is  not  that  of  an  ordi- 
nary bailee.  The  public,  as  a  general  rule,  have  no  choice  in 
the  selection  of  the  company.  They  have  none  in  the  selec- 
tion of  its  servants  or  agents.  They  have  no  control  over  the 
agencies  or  instrumentalities  used  in  conducting  the  business 
of  the  company.  The  public  must  take  the  agencies  which 
the  companies  furnish,  and  they  have  no  supervision  over  its 
management  or  methods  of  performing  the  service  which  it 
holds  itself  out  as  willing  and  ready  to  perform.  And  while 
we  do  not  hold  that  these  companies  are  common  carriers,  and 
subject  to  the  same  severe  rule  of  responsibility,  we  think  that 
those  who  engage  in  the  business  of  thus  serving  the  public 
by  transmitting  messages  should  be  held  to  a  high  degree 
of  diligence,  skill,  and  care,  and  should  be  responsible  for 
any  negligence  or  unfaithfulness  in  the  performance  of  their 
duties. 

A  telegraph  company  which  holds  itself  out  to  the  public  as 
ready  to  transmit  all  messages  delivered  to  it  is  bound  to 
have  suitable  instruments  and  competent  servants,  and  to  see 
that  the  service  is  rendered  with  that  degree  of  care  and  skill 
which  the  peculiar  nature  of  the  undertaking  requires.  We 
do  not  understand,  however,  that  this  duty  would  impose  a 
liability  upon  the  company  for  want  of  skill  or  knowledge  not 
reasonably  attainable  in  the  art,  nor  for  errors  or  imperfections 
which  arise  from  causes  not  within  its  control,  or  which  are 
not  capable  of  being  guarded  against;  White  v.  Western  Union 
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2VI.  Co.,  14  Fed.  BejK  710;  AvteCbind  r.  /DiriMt  €<r.  70I.  Co., 
27  lerwa,  433;  1  Am.  Rep.  2S&;  Lwnard  t.  JVaw  Terfs  eU.  TeL 
Co.,  41  N.  Y.  572;  1  Am.  Sep.  44«;  EUia  y.  Ammruufm  Td.  C^^ 
13  Allen,  233;  BarOett  y.  WeHem  Union  Tti  Co.^  62  Me.  231; 
1ft  Am.  R«p.  437. 

We  think  onr  tfmi  tatai  has  ezpreeeed  the  doetrine  W9  mo 
dificneetng  in  language  eo  fitting  that  we  may  be  joelified  in 
making  the  Mlowing  ezteneled  quotati<m  firom  Ihe  caee  laal 
cited: — 

"To require  a  degree  ef  care  and  dull  oomffleMumte  with 
the  importance  of  tiie  trasi  rqpoeed,  is  in  aeeorAmoe  with  the 
princii^les  of  lem  appBeaUe  to  all  trndeftakings  of  whatefer 
kind,  whether  pfofesBional,  meehanieal,  at  that  of  the  commoQ 
laborer.  There  is  no  reason  why  the  bosinesB  of  sending  mee- 
sages  by  telegraph  shonld  be  made  an  exception  to  the  gen- 
eral rule.  This  requires  ekill  aa  well  as  care.  If  the  work  is 
difficult,  greater  skill  is  required.  It  is  often  neeesBaiy  to  in- 
trust to  this  mode  ef  cnnmunicalion  matters  oi  great  momenti 
and  therefore^  the  law*  reqmres  great  care.  It  is  necessaiy  to 
use  instruments  of  a  somewhat  delicate  nature  and  aeenrate 
adjustment,  and  therefere  they  nrast  be  so  made  as  to  be 
reasonably  sufficient  for  the  purpose.  The  company,  hold* 
ing  itself  out  to  the  public  as  ready  and  willing  to  transmit 
messages  by  this  means,  pledges  to  that  public  the  use  of 
instruments  proper  for  the  purpose,  and  that  degree  of  skill 
and  care  adequate  to  accomplish  the  object  proposed.  In  case 
of  fbilure  in  any  of  these  respects,  the  company  would  mh* 
doubtedly  be  liable  for  tiie  daanage  resulting.  Thie  would  not 
impose  any  liability  for  waut  of  skill  or  knowledge  not  reason- 
ably attainaUe  in  the  present  state  ef  the  art,  nor  for  erroxe 
resulting  from  the  peculiar  and  unknown  condition  of  the 
atmosphere^  or  any  agency  firam  whatever  sofuree,  winch  the 
degree  of  skill  and  care  spoken  of  is  insufficient  to  guard 
against  or  avoid.'' 

Taking  the  &ct8  aeprored  in  the  ease  new  under  considerar 
tion,  and  applying  the  principles  of  law  to*  tSiem,  are  the  plain*^ 
tiffii  entitled  to  recover? 

They  make  out  a  frima^  facie  case  when  they  shew  that  the 
message  whick  the  company  undertook  to  send  was  not  deliy«' 
ered,  and  that  dfeunage  has  resulted.  It  is  not  necessary  that 
they  riiow  affirmatiTely  that  the  failure  to  deliver  happened 
through  any  omission  cf  duty  by  the  company  or  itaofficersi 
or  from  some  defect  in  the  instrumentalities' ^nptoyed  fuj  the 
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GompoBy.  The  tsSSxsant  to  deliver  be&ig  phoim,  the  legal  pre- 
eumptiuii  ^  flnrt  it  whs  esiDed  by  eeme  one  of  the  other  of" 
ttwOT  ottiiBee^  ftt  of  ftU  combined.  It  Aen:  beoofnee  fncuiubeiit 
on  the  defeDCbiiti  if  it  would  relieve  iteetf  from  the  conee- 
^nencee  of  siieh  ptesmaptiony  to  oreitsonie  thet  preecmiption 
\rf  showing  thst  in  tte  sttempted  tnunniisefon  And  deKyery 
of  the  meflB&ge  it  oxerciBed  ftO  proper  cAxe  ftnd  diligence  cont« 
meneorate  with  the  tmdertaklng,  and  that  the  fidltire  ia  not  at- 
tributable to  any  finilt  or  negligence  on  its  port,  or  that  of  any 
ofitgemploynea;  SarfXeUr,  Western  Ufdn  Td. C^-^SSMe.  221; 
16  Am.  Bep.  487;  Baldwin  y.  United  8taie$  2W.  Ce.,  46  N.  T. 
744;  6  Am.  Bep.  165;  Western  Union  Tel.  Co.  r.  Orahamf  1 
Col.  280;  SbearmttQ  and  Bedfield  on  N^ligenee,  sec.  666;  West^ 
em  Uni&n  Td.  Co.  y.  Wenger^  65  Pa.  8t.  262. 

The  caae  last  named  was,  where  a  message^  sent  by  the 
plamtiflTs  line  to  New  York,  was  transmitted  only  to  Phila- 
delphia,  and  no  reason  was  assigned  for  the  Adlure  to  trans- 
mit the  message  to  its  destination.  The  court  say:  **No  soch 
reason  as  the  law  woold  reeognisoy  and  indeed  no  reason  at 
all,  was  given  for  the  failure  to  transmit  the  message  to  its 
destination.  Thus  was  presented  a  dear  case  of  gross  negli- 
gence against  the  company,  in  performing  its  nndertaking, 
and  a  conseqaent  liability  to  the  plaintiff  for  sneh  damage  as 
he  had  sustained  in  ooBseqnenoe  thereof." 

The  case  at  bar  le  xuoSk^  thai  While  it  is  tme  that  the 
message  in  this  case  was  not  transmitted  to  its  destination, 
the  defendant  here  has  assumed  the  bnrden  of  proof,  after  the 
privia  fade  case  of  the  plaintiffs,  and  by  evidence  which  is 
uncontradicted  has  shown  that  the  failure  was  caused  by 
agencies  over  which  it  had  no  control^  and  for  which  it  was 
BOtra^Nmsiblt*  The  dispateb  when  received  at  the  Chicago 
<rfBce  during  the  iB(^  WW  taken  from  the  wire,  and  the  relay 
copy  waa  Imng  upon  the  stock  yards^  hook,  to  be  Ibrwarded 
the  feUowIng  morning  when  the  office  at  that  place  should 
open.  This  is  all  that  eoold  be  done  that  night  By  the 
terms  of  the  company's  stipulation  or  zegulaiioa  to  which  the 
plaintiffii  by  their  signature  thereto,  either  assented,  or  by 
which  they  must  be  held  to  be  estopped, — Breeee  y.  United 
Staiee  TeL  Co.,  48  N.  Y.  141, 142;  8  Am.  Bep.  526;  GrinneU 
r.  Western  Union  Td.  Co.,  113  Mass.  807;  18  Am.  Rep.  485,  — 
aside  from  the  void  condition  of  which  we  have  spoken,  the 
message  was  not  to  be  delivered  earlier  than  the  morning  of 
the  next  ensuing  business  day.    An  earlier  transmission  in  this 
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:a8e  waB  impoBflible.  Immediately  prior  to  the  time  for  for- 
warding the  message  over  the  line  communicating  with  the 
fitock  yards,  a  fire  suddenly  broke  out  in  the  operating-ioom, 
and  before  anything  could  be  rescued,  the  whole  room  was 
enveloped  in  flames,  and  this  message  destroyed. 

The  origin  of  the  fire,  as  we  have  stated,  and  as  the  evidence 
shows,  was  due  to  atmospheric  conditions  and  influences,  over 
which  the  defendant  company  had  no  controL  There  were  no 
improvements  known  or  anywhere  in  use  which  could  guard 
against  the  possibility  of  such  an  occurrence.  If  the  company 
ought  to  have  foreseen  that  such  an  accident  might  happen, 
or  if  such  an  occurrence  could  reasonably  have  been  antici- 
pated, and  it  could  have  been  guarded  against,  then  the 
omission  to  provide  against  it  might  be  held  to  be  actionable 
negligence.  But  the  facts  as  they  appear  in  the  cae^  rebut 
any  negligence  on  this  ground.  That  it  was  likely  to  occur 
was  only  a  possibility.  The  fire  does  not  appear  to  have 
originated  through  any  fault  or  negligence  of  the  company  or 
its  employees,  or  through  any  imperfection  in  the  chemicalSi 
metals,  machinery,  or  implements  used  by  it,  which,  by  any 
skill  or  knowledge  reasonably  attainable  in  the  present  state 
of  telegraphy,  could  be  guarded  against. 

The  facts  proved  bring  the  case  within  the  decisions  to  which 
we  have  referred  in  another  part  of  this  opinion,  and  upcm 
those  facts  and  the  law,  it  is  the  opinion  of  tiie  court  that  the 
plaintifis  cannot  prevail. 

Judgment  for  defendant. 

Teleobaph  Company  oahnot  Ldot  ira  LuBnjTT  ao  m  to  nliere  itMlf 
against  gross  negligence:  See  Weaiem  Ufikm  Tel  CkK  t.  CfraO^  88  Kao.  879; 
6  Am.  St.  Rep.  705,  and  note. 

MKBB  pBODVCnOK  OV  TKT.lOBAlff  OmTAIXISQ  MXSTAKB  if  Mi£B0iant  to 
make  oat  prtma  /ade  case  of  negligence  againat  the  telegraph  oompaoj: 
WeaUm  Unhn  Tel  Co.  v.  Ondl,  38  Kan.  879;  6  Am.  St.  Rep.  796^  and  note. 

TkLBOBAPB    OOMPAKin   HAVS    BXBN    HXLD    TO    BS    COMHOH    CAUtnUtS: 

Pari$  y.  Alta  TeL  Co..  13  CaL  422;  73  Am.  Deo.  689;  bat  aee^  eoiKni,  the 
note  to  Comp  t.  Wtdem  Umom  TeL  Cb.,  71  Id.  483;  Birne^  t.  PrwL  A  TtL 
Co,,  18  Md.  341;  81  Am.  Deo.  8ia 
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Bbadbubt  v.  Fibb  Insttbanob  Association  of  Eno* 
LAND.  Same  v.  Nobwioh  Union  Fibb  Ins.  Soo, 
Same  v.  Westebn  Assubanoe  Go.  Same  v. 
Wesohbsteb  Fibb  Ins.  Go.  Same  v.  Nobtb 
Bbitish  and  Meboantile  Ins.  Go. 

ISO  MAnra,  ags.] 
Pbb  Iksctrahci.  —  A  Poucr  vfok  Psbsonal  PBonnTr  m  a  Cmrtaoi 
PukO^  the  ■eparmte  artielM  of  whieh  are  not  specifically  deeeribed,  doet 
not  attach  to  and  follow  portumi  of  soch  property  when  removed  to 
aaoAher  place  for  repairs  withoat  the  oompany'4  knowledge  or  consent, 
and  deetooyed  while  there. 

Oeorge  C.  and  Charles  E.  Wing^  for  the  plaintiff. 

Nathan  and  Henry  B.  Cleaves^  for  the  defendant 

LiBBSTy  J.  These  actions  are  on  fire  policies,  and  being 
substantially  alike,  were  tried  together,  and  come  to  this  court 
in  one  report.  The  first  four  policies  insure  a  certain  sum  on 
the  plaintiff's  "frame  stable  building,  occupied  by  assured  as 
a  hack,  livery,  and  boarding  stable,  situated  on  the  north  side 
ctf  Court  Street,  Auburn,  Maine,"  and  "  five  hundred  dollars 
on  his  carriages,  sleighs,  hacks,  hearses,  harnesses,  blankets, 
robes,  and  whips  contained  therein."  Tbe  fifth  does  not  in- 
sure the  building,  but  insures  fifteen  hundred  dollars  on  the 
same  kinds  of  personal  property, "  stored  in  the  private  frame 
stable  occupied  by  assured,  and  situated  near  east  side  of  Main 
Street,  Auburn,  Maine." 

The  loss  claimed  by  the  plaintiff  is  for  damage  by  fire  to  a 
hack  not  in  his  stable  named  in  the  policies  at  the  time  of  the 
damage,  but  in  a  repair-shop  of  one  Litchfield,  on  another 
street  about  one  eighth  of  a  mile  distant,  where  it  had  been 
lemoved  the  day  before  the  fire  without  the  knowledge  or  con- 
sent of  the  defendant,  and  it  is  admitted  that  the  board  rate 
for  insurance  on  Litchfield's  repair-shop  and  contents  was  one 
per  cent  more  than  on  the  plaintifTs  stable  on  Court  Street. 

The  damage  to  the  hack  by  fire  while  at  Litchfield's  shop  is 
admitted,  and  no  question  is  made  as  to  the  sufficiency  of  the 
notices.  The  only  contention  between  the  parties  is,  whether 
the  insurance  attached  to  and  followed  the  plaintiff's  carriages, 
hacks,  etc.,  when  removed  from  his  stable  to  another  place  for 
repairs  or  some  other  temporary  purpose,  or  was  limited  to 
sach  carriages  only  as  were  at  or  in  the  stable  named  at  time 
of  loss  or  damage. 
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Upon  this  question  there  appears  some  conflict  among  the 
authorities.  The  general  rule  stated  by  text-writers  and  held 
hy  the  general  current  of  ^dded  cases  is,  that  place  where 
the  personal  property  insured  is  kept  im  of  the  essence  of  the 
o<Mitract,  as  by  that  the  character  of  the  risk  is  largely  deter- 
mined, and  the  property  is  covered  by  the  policy  only  while  in 
the  place  described:  Wood  on  Insurance,  110;  Blodgett  on  Fire 
Insurance,  22;  Eddy  Street  Iron  Foundry  y.  Hawpden  8.  dt  M. 
F.  Im.  Co.,  1  Cliff.  200;  Annapoli9eU.  B.  R.  Co.  v.  BaUimore 
Ino.  Co.,  4S  Md.  606;  FUehbwy  R.  R.  Co.  y.  CharleHon  M.  F. 
Ins.  Co.,  7  Gray,  64. 

The  following  cases  are  cited  as  establishing  an  exception 
to  the  general  rule,  and  as  sustaining  the  plaintiff's  contention: 
Everett  v.  Contimntdl  In$.  Co.,  21  Minn.  76;  Eolirook  y.  8l 
Paul  F.  &  M.  Ins.  Co.,  25  Id.  229;  MeClure  y.  Girard  Ins. 
Co.,  43  Iowa,  S49;  22  Am.  Rep.  249;  LongueviUey.  WetUm  Jn$. 
Co.,  51  Iowa,  658;  83  Am.  Bep.  146^  Lyons  y.  Providence  Wash' 
ington  In$,  Co.,  13  R.  I.  847;  43  Am.  Rep.  32. 

We  think  a  careful  examination  of  all  these  cases  will  show 
that  the  chattels  insured  are  so  described  in  the  policy  that 
they  can  be  identified  without  reference  to  the  building  or 
place  where  they  were  kept,  and  the  courts  held  that  the 
words  *'  contained  in  ^  a  certain  building,  or  kept  in  a  certain 
building  or  place,  was  a  part  only  of  the  description  of  the 
chattel,  and  if  from  its  nature,  character,  or  ordinary  use 
the  parties  must  haye  understood  that  it  was  to  be  out  of  the 
building  or  place  a  part  of  the  time,  in  ordinary  use,  the  policy 
should  be  held  to  cover  it  while  so  out.  This  is  going  to  the 
yerge  in  construing  the  language  used  by  the  parties  in  a  con- 
tract, when  ordinarily  it  does  not  bear  such  meaning.  But 
this  'case  does  not  appear  to  us  to  be  within  the  authority  of 
those  cases. 

The  policies  in  suit  do  not  insure  a  particular  carriage  or 
hack  by  any  description  by  which  it  can  be  identified  without 
reference  to  the  stable.  They  do  not  insure  all  the  plaintifiT's 
carriages,  hacks,  etc.,  used  in  his  livery  business  contained  in 
the  stable  described.  It  cannot  be  held  that  they  cover  only 
such  carriages,  hacks,  etc.,  as  were  contained  in  the  building 
named  at  the  date  of  the  policies.  From  the  nature  of  the 
plaintifl^s  business,  it  must  have  been  in  the  contemplation  of 
the  parties  that  the  chattels  named  might  be  changed  from 
time  to  time  during  the  year,  some  sold,  some  worn  out,  some 
destroyed  by  accident,  and  others  put  in  to  take  their  places. 
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The  policies  are  oxnilar  to  an  insoroace  of  a  shop-keeper  on 
liis  stock  of  goods  in  his  ahop,  orof  a  raikoad  company  on  its 
railing  stock  on  its  road,  constantlj  changing.  In  such  case 
the  property  insured  can  be  ascertained  only  from  the  place  of 
biisinesii  named:  Lyons  t.  Promdence  Washinglcn  Im.  Co,,  13 
R.  1. 347;  43  Am.  Bep.  32;  Eddy  Street  Iron  Foundry  y.  Hamp- 
den S.d:  M.  F.  InA.  Co^  1  Cliff.  800;  £ing  v.  Bi^enix  Aamr- 
anee  Co^  145  Mass.  426.  The  policies  insure  such  of  the 
plaintiff's  carriages,  hacks,  etc.,  as  are  contained  in  his  stable 
at  the  time  of  loss.  We  can  aee  no  other  way  of  identifying 
the  pcopeorty  covered  by  the  policies.  It  cannot  be  that  the 
poUoies  should  be  so  construed  that  they  will  cover  a  hack 
(mee  put  into  the  stable  and  then  taken  out,  wherever  it  may 
be.  The  language  of  the  contract  is  not  apt  to  embrace  such 
a  nsk.  The  risk  might  thus  be  increased  twofold  or  three- 
fiald,  and  still  if  the  contract  must  he  construed  as  covering  it, 
it  is  not  a  forfeiture  of  the  policy  for  an  increase  of  the  risk. 
It  is  simply  the  risk  contemplated  by  the  parties:  FUchburg 
i  R.  Co.  Y.  CherletUm  if.  F.  Jm.  Co^  7  Gray,  60. 

The  view  we  take  of  the  firet  four  policies  makes  it  unneces- 
eaiy  to  consider  whether  the  terms  of  the  £ftb  policy  should 
nosive  a  construction  more  stroiq^  against  the  plaintiff. 
They  aae  certainly  no  more  favorable  to  hinou 

The  actions  are  net  austained. 

Judgment  lor  tbe^&ndaAts  in  each  aotioiu 


If  airaaB  BmovAL  oi  TBoraBrr  vbok  'Plaoi  whibb  Iv  n  I 
WILL  Aivo»Vduor»iM«M  Bfl^  to  Pehnm  r.  UTiilwrjyf  F,  t.  Cb.»  tS  Abl 


CujtX  V.  BBAOaTBBBX. 

.— IrisCMMa  nr  BMrrAED J  AMOHi  IP  £nw  Insnonoir  nr 
Jvtcr  Of  Ihvavt  Child  mx  waaka  old»  to  e&aUa  thom  to  ]udg«  fxoma 
of  iti  lypeMMwe^  eompleliop,  and  fotarei  withttoaa  of  tha 
fatfo 
;ta< 

nUaofovidHMO. 


/.  JSr.  Actor,  Inr  the  plafaitUt 
jr.  Jf.  Ejsatb^  for  the  defendant 


J.    Thia  WM  A  baetardy  pmsMi,  in  vUeh  a 
diet  wae  midorad  ior  the  eoBfJainant 
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At  the  trial,  the  child,  then  but  six  weeks  old,  was  offered, 
admitted  in  eyidence,  and  exhibited  to  the  jury  by  the  com- 
plainant, against  the  defendant's  objection,  and  exceptions 
were  taken. 

Notwithstanding  the  paternity  of  the  child  was  sought  to  be 
established  and  the  putative  father  was  defendant  in  the  suit, 
we  think  the  exceptions  must  be  sustained. 

The  only  object  for  which  it  is  claimed  that  the  child  was 
introduced  in  evidence  and  viewed  by  the  jury  was  to  enable 
them  to  judge  from  a  comparison  of  its  appearance,  complex- 
ion, and  features  with  those  of  the  defendant,  whether  any 
inference  could  legitimately  be  drawn  there&om  as  to  its 
paternity. 

In  a  case  like  this,  where  the  child  was  a  mere  infant,  such 
evidence  is  too  vague,  uncertain,  and  fanciful,  and  if  allowed 
would  establish  not  only  an  unwise,  but  dangerous  and  uncer- 
tain rule  of  evidence. 

While  it  may  be  a  well-known  physiological  fact  that  pecu- 
liarities of  form,  feature,  and  personal  traits  are  oftentimes 
transmitted  from  parent  to  child,  yet  it  is  equally  true  as  a 
matter  of  common  knowledge  that  during  the  first  few  weeks, 
or  even  months,  of  a  child's  existence,  it  has  that  peculiar  im- 
maturity of  features  which  characterize  it  as  an  infant,  and 
that  it  changes  often  and  very  much  in  looks  and  appearance 
during  that  period.  Resemblance  can  then  be  readily  im- 
agined. This  is  oftentimes  the  case.  Frequently  such  resem- 
blances are  purely  notional  or  imaginary.  What  may  be 
considered  a  resemblance  by  one  may  not  be  perceived  by 
another  having  equal  knowledge  of  the  parties  between  whom 
the  resemblance  is  supposed  to  exist.  If  there  should  be  a 
likeness  of  features,  there  might  be  a  difference  in  the  color 
of  the  hair  or  eyes.  As  was  said  by  the  court  in  People  v. 
Carney f  29  Hun,  47:  '^  Common  observation  reminds  us  that 
in  families  of  children  different  colors  of  hair  and  eyes  are 
common,  and  that  it  would  be  dangerous  doctrine  to  permit  a 
child's  paternity  to  be  questioned  or  proved  by  the  comparison 
of  the  color  of  its  hair  or  eyes  with  that  of  the  alleged  parent." 
Mr.  Justice  Heath,  in  the  case  of  Day  v.  Day^  6  Jur.,  N.  8., 
365,  at  the  Huntington  assises  in  1797,  upon  the  trial  of 
ejectment,  where  the  question  was  one  of  partus  suppontiOf  ad- 
mitted that  resemblance  is  frequently  exceedingly  fanciful, 
and  therefore  cautioned  the  jury  in  reference  to  such  evidence. 
And  in  a  trial  in  bastardy  proceedings,  the  mere  Act  that  a 
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leeemUaaoa  is  claimed  would  be  too  likely  to  lead  captive  the 
Imaginaticii  of  the  jnzy,  and  they  would  fancy  they  could  see 
points  of  reeemblance  between  the  child  and  the  putatiye 
father. 

As  in  the  case  at  bar,  where  the  infant  was  but  a  few  weeks 
old,  such  eyidence,  if  allowed  in  determining  the  paternity  of 
the  child,  would  be  exceedingly  fondful,  yisionary,  and  dan- 
gerous. 

The  testimony  of  witnesses,  where  they  have  no  special  skill 
or  knowledge  in  such  matters,  has  never  been  admitted  in  this 
state  or  Massachusetts  to  prove  a  resemblance  in  the  features 
between  the  child  and  the  alleged  father:  KenitUm  v.  Roufe^ 
16  Me.  88;  Eddy  v.  Oray,  4  Allen,  438;  nor  points  of  dissim- 
ilarity, not  impljring  a  difference  of  race:  Young  v.  Makepeaeey 
103  Mass.  64. 

We  are  aware  that  in  New  Hampshire,  Massachusetts,  and 
North  Carolina,  and  perhaps  some  of  the  other  states,  on  an 
issue  of  bastardy,  the  courts  have  allowed  the  jury  to  judge 
of  likeness  by  inspection:  Oilmanton  v.  Ham^  38  N.  H.  108; 
Finnegan  v.  Du^an,  14  Allen,  197;  State  v.  Arnold^  13  Ired. 
184;  StaU  v.  Woodrnffy  67  N.  C.  89.  And  in  deciding  with 
regard  to  the  color  of  the  child,  whether  of  negro  blood  or 
not,  it  has  been  held  proper  to  exhibit  it  to  the  jury:  Warlick 
V.  WhiUj  76  Id.  175;  Garvin  v.  State^  62  Miss.  207.  No  one 
will  doubt  the  propriety  or  reason  upon  which  these  decisions 
are  based,  when  the  question  is  one  of  race  or  color,  for  it  b 
well  understood  that  there  are  marked  distinctions,  physical 
and  external,  between  the  different  races  of  mankind,  which 
may  enable  men  of  ordinary  intelligence  and  observation  to 
judge  whether  they  are  of  one  race  or  another. 

In  StaU  V.  SmUhy  64  Iowa,  104,  37  Am.  Rep.  192,  the  child 
was  two  years  and  one  month  old;  and  the  court  there  held 
that  a  child  of  proper  age  might  be  exhibited  to  the  jury,  and 
that  it  was  not  error  to  exhibit  a  child  of  that  age,  with  in- 
structions to  the  jury  to  disregard  the  evidence  unless  they 
could  see  the  resemblance  claimed. 

In  the  decisions  from  New  Hampshire  and  Massachusetts, 
nothing  appears  to  show  the  age  of  the  child  of  which  the 
court  speak.  Our  attention  has  been  called  to  no  other  de- 
cisions in  New  England,  nor  have  we  been  able  to  find  any, 
where  this  question  has  come  before  the  courts.  But  from  a 
eaiefol  examination  of  the  cases  in  those  states  where  the 
ifaestioa  has  arisen,  we  are  satisfied  that  the  weight  of  author- 
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fty  if  against  the  admiiuriop  in  andniM  «f  •  jMie  iafaaki 

where  race  or  odor  is  not  involved^ 

Thus  in  Hanawalt  v.  iSWi;,  64  Wis.  84,  64  Am.  Re^SBS^ 
a  child  less  than  one  year  old  was  exhibited  to  the  jury  for 
their  inspection.  This  was  held  erroTi  and  tbe  oouit  say: 
*'When  applied  to  the  immature  child,  its  worthleasooss  as 
evidence  to  establish  the  factof  parentage  is  greatly  enhanced, 
and  is  of  too  vagae,  uncertain,  and  fanciful  a  nature  to  be 
eubmitted  to*tbo  consideration  of  a  jury.'' 

In  State  v.  Danfortk,  4S  Iowa,  331,  30  Am.  Bep.  887,  when 
the  child  was  but  three  months  old,  the  court  say  that  the 
resemblance  of  infants  to  the  fiftther  is  too  uncertain  and  indis- 
tinct to  be  allowed  as  eridence,  and  that  it  would  be  an  un- 
wise and  daogenous  role  to  permit  the  admission  of  a  child  of 
that  age. 

In  Bi$k  y.  State,  19  Ind.  152,  the  court  doubted  the  right  to 
introduce  an  infant  in  eyidenoe,  saying  that  it  had  seen  no  au- 
thority on  the  pdnt,  Uiat  it  would  be  an  uncertain  role,  and 
would  involTO  the  necessity  of  giving  the  all^gied  father  in  evi- 
dence. The  same  question  was  before  that  court  in  Beits  t. 
StaUy  33  Id.  187,  where  the  child  was  held  up  befons  the  jury 
for  inspection,  but  the  court  decided  it  was  improper,  and  tokl 
the  jury  to  disregard  it:  Seealso  Angrisv.  Oom^  89Hun,47. 

Exceptions  sustained.        

Iv  Basxakpt  PBOGEEDmafl^  Ceold  or  IiofiruBa  JLn  mi^  not  bo  mxbib- 
fM  to  tho  Jnry  to  show  reMmblance:  HanawaU  t.  State,  64  Wis.  84;  64  Am. 
ftsp.  688;  bat  when  the  ehild  wim  two  yean  and  one  menth  eM,  Hie  ooott 
lMidtlus»ishtbe4oM:  Aefe  t.  i9mM,  64  Imti,  lOi;  ST  Am.  fiep.  tSS. 

>bni  T.  r«ii<Aer/oH;  66  Am.  I)ea  218^  ^Sfaito  T.  i^^ 

II9.  S87|  JKdiT.  StoK  19  Lid.  162;  JTenMon  t.  Awi^  16  Itei  88. 


DAMFOSf H  ik  BOBOiBOS. 

Itua  ai  BiM^Vmamamm  mm  Jmaunmct.  — Om  Msilr  -sna  m 
Wtfon  tho  inaelmt  Uw  went  into  effiMt»  and  who  has  pdd  i*  ead  I 
«ed  Jndgment  for  contributioa  asainst  hia  oo-emetj  after  the  inaolTeat 
kw  took  effKtk  can  iwaintain  an  action  on  the  jndipnent,  aotwithstm^ 
tn  the  fmigam/k  Jebter  waa  waeagnanay  iMhrngi^. 

J.  J.  P^Hin^  for  the  plaintiff. 

WKdhmemd  WkUen^ tm the dnfandant 
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VnMmi,  J.  These  partiea  were  co-suveties  on  a  promiseory 
note  giTen  ia  September,  1875.  In  1879,  the  plaintiff  paid 
the  note  to  the  holder^  and  in  llarch^  1885^  recovered  judg- 
ment against  the  defendant  for  contribution.  Subsequently, 
the  defendant  duly  obtained  his  discharge  in  insolvency  fn^n 
all  bis  debts,  etc.,  which  existed  in  May,  1885. 

The  insolvoit  law  went  into  full  effect  on  Seplembec  1, 1878, 
when  the  federal  bankrupt  law  was  r^)ealed. 

The  present  action  is  debt  on  the  judgment  of  March,  1885, 
to  which  the  defendant  has  pleaded  his  discharge  in  bar. 

The  principal  question  is,  whether  one  surety  on  a  note, 
given  before  the  insolvent  law  went  into  effect,  who  paid  it 
and  recovered  judgment  for  contribution  against  his  co-surety 
after  the  insc^vent  law  took  effect,  can  maintain  an  action  on 
the  judgment  non  obstante  the  judgment  debtor's  discharge. 

It  seems  to  be  settled  law  that,  as  between  co-sureties,  the 
right  of  action  for  contribution  in  behalf  of  one  of  them  who 
has  paid  the  whole  debt  for  which  they  were  liable  arises  when 
he  pays,  and  not  before.  And  then,  and  not  before,  can  he 
prove  his  claim  for  contribution  against  the  estate  of  his  in- 
solvent  co-surety:  Dole  v.  Warren^  82  Me.  94;  52  Am.  Dec. 
640.  But  while  the  right  of  action  did  not  arise  until  he  paid, 
it  does  not  necessarily  follow  that  the  original  liability,  which 
then  had  ripened  into  a  right  of  action,  had  not  existed  be- 
fore. 

It  is  contended  that,  as  the  defendant's  discharge,  by  force 
of  the  statute,  **  released  him  from  all  debts,  claims,  liabilities, 
and  demands  which  were  or  might  have  been  proved  against 
hia  estate  in  insolvency,"  and  which  existed  in  May,  1835 
(R.  S.,  c.  70,  sec.  49);  and  as  the  plaintiff  not  only  paid  the 
whole  note,  but  also  recovered  judgment  against  the  defend- 
ant for  his  contributory  sliare,  prior  to  May,  1885, — the  plain- 
tiff's claim-  became  an  existing  one,  which  '^  might  have  been 
proved  against  the  estate  in  insolvency"  of  the  defendant,  and 
henoe  was  one  of  the  claims  covered  by  the  discharge.  But 
this  language  of  the  statute  must  not  bo  taken  literally,  for 
thus  o<»istrued,  it  would  include  claims  and  debts  which  ante- 
dated the  insolvent  law,  and  thus  render  that  provision  un- 
constitutional, as  impairing  *Uhe  obligation  of  contracts,"  — 
IT.  8.  Const.,  art  1,  sec.  10;  Me.  Const.,  art.  1,  sec.  11;  Palmer 
T.  HtxoUj  74  Me.  447,  449, — as  well  as  debts  owed  by  citizens 
of  this  state  to  those  of  another  state,  regardless  of  date:  EUU 
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V.  CaHUm^  74  Id.  156.  Hence  the  ^^debtSi  claims,  Cabilities, 
and  demands/'  from  which  the  defendant  was  released  by  his 
discharge,  must  be  limited  to  such  as  originated  after  the  law, 
by  its  terms,  took  effect,  together  with  such  as  were  between 
citizens  of  this  state,  unless  the  creditors  or  claimants  in  such 
excepted  cases  elected  to  prove  their  claims:  FogUr  y.  Clarhj 
80  RIe.  237;  Palmer  v.  HixoUf  supra;  IltUs  v.  Colton^  gupra. 

Did  the  liability  of  the  defendant  originate  prior  to  the  in- 
solvent law?  We  think  this  question  has  been  decided  in  the 
affirmative  in  this  state,  and  it  is  therefore  resjudicaia. 

The  note  which  these  parties  signed  as  sureties  was  given 
three  years  before  the  insolvent  law  was  enacted,  and  hence 
the  law  could  not  have  formed  a  part  of  the  note  '^as  the 
measure  of  the  obligation  to  perform  it":  McCraeken  v.  Hay- 
voardf  2  How.  612;  or  of  the  right  of  contribution  between  the 
co-sureties,  provided  that  right  was  founded  on  an  implied 
contract  or  promise  raised  by  the  law  from  the  mutual  rela- 
tion of  the  parties  at  the  time,  and  in  consequence  of  their 
execution  of  the  note,  unless  it  became  mer^d  in  the  judg- 
ment of  March,  1885, 

This  court,  at  an  early  day,  decided  that  *'  at  the  time  of 
executing  an  instrument  by  several  persons  as  sureties,  each 
one  impliedly  promises  all  the  others  that  he  will  faithfully 
perform  his  part  of  the  contract,  and  pay  his  proportion  of  tho 
loss  arising  from  the  total  or  partial  insolvency  of  the  princi- 
pal  Such  a  promise  resembles  that  by  which  a  man 

binds  himself  to  pay  a  certain  sum  of  money  at  a  future  day." 
And  following  out  this  principle,  the  court  held  that  the  rela- 
tion of  debtor  and  creditor  among  the  sureties  on  a  bond,  so 
as  to  entitle  one  of  them  to  impeach  a  voluntary  conveyance 
made  by  another,  commences  at  the  time  of  executing  the 
bond,  and  not  at  the  time  when  he  actually  pays  more  than 
his  proportion  of  the  debt:  Howe  v.  Ward^  4  Me.  196.  And 
the  language  above  quoted  was  reiterated  in  Thampton  y. 
Thompson^  19  Id.  244;  86  Am.  Dec.  751.  The  same  was  ad- 
hered to  in  Thacher  v.  Jones^  31  Me.  628,  632,  where  it  was 
held  that  an  indorser  of  a  note  was  a  creditor  of  the  maker. 
So  in  Pvlsifer  v.  Waterman^  73  Id.  233,  238,  Howe  v.  Ward, 
fupra,  was  reaffirmed,  holding  that  the  relation  of  debtor  and 
creditor  existed  between  a  first  and  second  indorser  of  a  piom* 
issory  note  when  it  was  executed  by  them. 

So  in  Massachusetts,  asiumptU  for  oolitribiitim  mm 
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taincd  by  a  Buiety,  who  paid  after  the  decease  of  his  co-surety, 
against  the  latter's  executors  upon  the  implied  promise  of  the 
testator:  Baehelder  v.  Fiskef  17  Mass.  463.  In  a  later  case, 
the  heirs  of  a  deceased  surety  were  held  to  contribute  to  a  co- 
surety who  paid  after  the  decease  of  the  defendant's  intestate. 
In  speaking  for  the  whole  court,  Shaw,  C.  J.,  said:  ''  The  right 
of  action  grows  out  of  the  original  implied  agreement  arising 
out  of  their  being  co-sureties,  that  if  one  shall  be  compelled  to 
pay  the  whole  or  a  disproportionate  part  of  the  debt,  for  which 
both  thus  collaterally  and  provisionally  stipulated  to  be  lia- 
ble, the  other  will  pay  such  a  sum  as  will  make  the  common 
burden  equal":  Wood  v.  Leland,  1  Met.  387,  389.  The  same 
eminent  jurist  had  used  similar  language:  Chaffee  v.  Jones,  19 
Pick.  260,  264. 

The  defendant  cites  several  authorities  which  hold  that 
the  liability  to  contribution  arises  from  the  equitable  princi- 
ple that  "equality  is  equity,"  and  not  from  contract.  Doubt- 
less the  ancient  common  law  knew  nothing  of  equalizing  the 
burdens  of  sureties.  "Its  conception  and  origin,"  like  num- 
berless other  modern  rules  of  law,  "are  wholly  due  to  the  crea- 
tive functions  of  the  chancellor."  Thus  Bigelow,  C.  J.,  said: 
**The  right  of  contribution  does  not  arise  out  of  any  contract 
or  agreement  between  co-sureties  to  indemnify  each  other, 
but  on  the  principle  of  equity  which  courts  of  law  will  en- 
force, that  where  two  persons  are  subject  to  a  common  burden 
it  shall  be  borne  equally  between  them.  In  such  cases,  the 
law  raises  an  implied  promise  from  the  mutual  relation  of  the 

parties It  is  sufficient  that  they  were  under  obligation 

to  pay  the  same  debt  as  sureties  for  a  third  person  ":  Wdr^ 
ner  ▼.  Morrison^  8  Allen,  566.  And  similar  hints  have  been 
dropped  in  Pawen  v.  Nash,  37  Me.  322,  326. 

From  whatever  source  the  right  of  contribution  springs,  the 
ciiginal  contract  is  the  bed-rock  on  which  the  whole  super- 
atnicture  rests,  and  to  which  reference  must  be  made  for  a 
atarting-point,  and  for  fixing  the  apportionment  A  proper 
regard  for  the  principle  of  stare  decisis  compels  us  to  adhere  to 
the  decisions  of  our  own  court. 

The  liability  of  the  defendant  then  originating  in  an  implied 
contract  of  an  earlier  date  than  that  of  the  insolvent  law  could 
not  be  aflfected  by  that  law  unless  the  claim  was  proved  or  was 
merged  in  the  judgment  of  March,  1885.  There  is  no  sugges- 
tion that  it  was  proved,  and  Ross  v.  Tozievy  78  Me.  812,  and 
VtZiOfi  V.  Bwfdser^  78  Id.  813,  decide  that  it  was  not  merged. 
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Moreoveri  th6  oonstitiitional  prohiUtion  against  laws  impair* 
ing  the  obligation  of  contracts  applies  to  implied  contracts  as 
well  as  to  express  contracts:  Fiak  y.  Jefferwn  Police  Jury,  116 
U.  S.  131. 
Exceptions  sustained.        

SvKKTT  Who  has  Vaxd  Judomkht  n  Ertrlid  «o  GoxTBDomnr,  noi- 
withitunding  ib»  l^gtl  eztinetioD  of  tlia  Jndgmentt  yeOmm  t.  JVy^  16  Ohio 
Bi  66S|  96  Am.  Deo.  lia 


WiNOHBSTBB   V.    EyBBBTT. 

r»  Maiits,  68S.] 
Mabbimp  Woman ^Faisi  Imprisonment. —Judgment  CBBHirat  n  not 
Liable  in  tnspui  for  rafosiDg,  on  notice  that  his  debtor  is  » iiiftmed 
woman,  to  releaae  her  from  axrest  already  made  by  an  offioer  OQ  an  ez»- 
ontion  regularly  issued  on  a  judgment  recovered  against  her  aa  a  aingle 
woman  before  a  court  having  complete  jurisdictioo. 

Jamea  8.  Wright^  for  the  plaintiff. 

F.  0.  Puringtxm^  and  Savage  arid  OaleSj  for  the  defendant. 

VntGiNy  J.  This  bill  of  exceptions  presents  the  question, 
whether  a  judgment  creditor  is  liable  in  trespass  for  refusing, 
on  notice  that  his  debtor  is  a  married  woman,  to  release  her 
from  arrest  already  made  by  an  officer  on  an  execution  regu- 
larly issued  on  a  judgment  recovered  against  her  as  a  single 
woman  before  a  court  having  complete  jurisdiction. 

When  the  judgment  was  recovered,  execution  issued,  and 
the  arrest  made,  the  statute  provided  that  *'no  person  shall  bo 
arrested  on  an  execution  issued  on  a  judgment  founded  on  a 
contract,  when  the  debt  is  less  than  ten  dollars"  (R.  S.,  c.  113, 
BOO.  19),  and  ''in  all  other  cases,  except  where  express  pro-> 
vision  is  by  law  made  to  the  contrary,  an  execution  shall 
run  against  the  body  of  the  judgment  debtor,  and  he  may  be 
imprisoned  thereon":  R.  S.,  c.  113,  sec.  20.  To  this  general 
provision,  an  ''express  provision  is  by  law  made  to  the  con- 
trary," by  Revised  Statutes,  chapter  61,  sections  4  and  6^ 
which  provide,  in  substance,  that  a  married  woman  maj 
make  contracts  for  any  lawful  purpose,  prosecute  suits  at  law 
or  in  equity,  and  her  property  may  be  attached  and  taken  oa 
ezeoution,  but  "she  cannot  be  arrested  on  writ  or  execution.'* 
Tety  as  the  judgment  was  founded  on  a  lawful  ooniracti  and 
the  debt  was  not  less  than  ten  dollars,  her  arrest  would  brnwrn 
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been  Btriotly  in  accordance  with  the  foregoing  statutory  pro- 
viBionB,  provided  she  had  been  in  fact  a  '^single  woman,"  ad 
she  was  described  in  the  original  writ,  judgment,  and  execu- 
tion. 

Does  it  necessarily  follow  that  her  arrest  can  be  the  founda- 
tion of  an  action  for  Calse  imprisonment  because  she  was  in 
lact  a  married  woman  when  arrested,  and  the  statute  abso- 
lutely exempted  her  from  arrest?  Had  she  been  described  as 
a  married  woman  in  the  execution,  it  might  have  been  void 
on  its  face  and  her  arrest  unauthorized,  the  same  as  if  the 
debt  were  less  than  that  which  authorizes  the  execution  to 
rnn  against  the  body:  Green  v.  Morse^  5  Me.  292;  Smith  v. 
CaiXel,  2  Wils.  876;  Brooks  v.  UodgUnam,  4  Hurl.  &  N.  712; 
which  is  not  this  case. 

For  the  execution  on  which  she  was  arrested  described  her 
as  a  ^single  woman";  personal  service  of  the  writ  was  made 
on  her,  and  she  appeared  by  counsel;  and  without  making 
any  suggestion  that  she  was  in  fact  other  than  as  described 
in  the  writ,  she  suffered  the  action,  after  several  continuances, 
to  go  to  judgment  on  default,  and  only  suggested  her  cover- 
ture after  she  was  arrested  and  taken  to  the  place  where  the 
jail  was  situated. 

The  execution  being  **fair  on  its  face,'*  and  having  been  is- 
sued by  a  tribunal  having  complete  jurisdiction  of  the  subject 
of  the  suit  and  of  the  parties,  the  officer  was  protected  in  fol- 
lowing its  mandate;  for  when  armed  with  such  a  process,  the 
justification  of  the  officer  is  essential  to  the  securing  of  a  due, 
prompt,  and  energetic  execution  of  the  law's  behests:  Cameron 
▼.  Lightfool^  2  W.  Black.  1190;  Nichoh  v.  TkomaSj  4  Mass. 
232;  State  v.  McNally,  84  Me.  210;  66  Am.  Dec.  650;  Gray  v. 
KimJbally  42  Me.  299;  Savacool  v.  Boughton^  5  Wend.  170; 
ErsHne  v.  nohvbaehj  14  Wall.  613. 

At  an  early  day  the  English  courts,  and  more  recently 
many  of  the  courts  in  the  United  States,  have  had  before 
them  numerous  cases  of  false  imprisonment  against  the  re- 
spective parties  who  caused  the  arrests,  in  which  three  distinct 
principles  have  been  enunciated. 

1.  A  writ  on  execution,  void  for  want  of  jurisdiction  or 
otherwise,  can  be  no  justification  to  a  party  thereto  for  any 
action  under  it;  as,  where  the  debtor  was  arrested  on  a  writ 
or  execution  wherein  the  debt  was  less  than  that  authorizing 
an  arrest:  Chreen  v.  Moree^  supra;  Smith  v.  Cattel^  supra;  or 
where  an  administratrix  was  arrested  on  an  execution  with- 
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out  Buggestioii  of  dewutavit:  Barker  ▼•  Brahamf  8  WilB.  S68| 
or  where  a  term  iDiervened  between  the  teste  and  the  return 
of  a  writ  on  which  the  defendant  was  arrested:  Pardons  ▼. 
Loyd^  3  Id.  341.  So,  in  case  of  arrest  on  execution  issued 
after  the  judgment  was  paid:  Bates  v.  Pilling^  6  Bam.  &  C. 
88;  or  discharged  under  the  insolvency  statute:  Deyo  v.  Van 
Valkenburg^  5  Hill,  242;  although  in  the  latter  case,  it  seemS| 
the  officer  would  not  be  liable  even  if  the  defendant  showed 
his  discharge  before  the  arrest:  WUlmarth  v.  Burij  7  Met.  257. 

2.  Where  a  process  is  not  void,  but  only  voidable  for  some 
irregularity  in  issuing  it,  the  party  is  justified  for  acts  done  in 
accordance  with  it,  provided  it  is  never  actually  superseded; 
but  when  it  is  set  aside  for  the  irregularity,  the  party  at  whose 
instance  it  was  issued  becomes  a  trespasser  for  acts  done  un- 
der it  while  in  force,  as  if  no  process  had  ever  issued.  Thus 
in  trespass  for  false  imprisonment  of  a  certified  bankrupti 
Buller,  J.,  said:  ''The  original  plaintiff  would  not  be  liable  to 
an  action  of  trespass  till  the  writ  is  superseded,  for  till  then  it 
is  a  justification;  after  a  supersedeca  trespass  will  lie  against 
the  party,  but  still  not  against  the  sheriff.  I  take  this  to  have 
been  settled  over  and  over  again":  Tarlton  v.  Fisher j  2  Doug. 
671,  677;  Prentice  v.  Harrisony  4  Ad.  &  E.,  N.  S.,  850.  So 
where  an  execution  is  issued  against  an  absent  defendant 
without  filing  bond  pursuant  to  statute,  it  is  good  till  super- 
seded: Gard.  Mfg.  Co.  v.  Heald,  6  Me.  381.  So  where  the 
debtor  was  arrested  on  an  execution  issued  more  than  a  year 
after  the  date  of  the  judgment,  without  a  scire  facias  to  revive 
it:  Codritigton  v.  llayd^  8  Ad.  &  E.  449;  Blawihenay  v.  Burit 
4  Ad.  &  E.,  N.  S.,  707;  Kerr  v.  Jfotmt,  28  N.  Y.  659,  and  cases 
there  cited. 

3.  When  the  process  is  neither  irregular  nor  void,  but  is 
simply  erroneous,  then  the  party  is  forever  protected  for  what- 
ever he  had  done  under  it  before  it  is  reversed.  This  rule  has 
been  said  to  be  founded  in  public  policy,  that  parties  may  be 
induced  freely  to  resort  to  the  courts  for  the  enforcement  of 
their  rights  and  the  remedy  of  their  grievances,  without  the 
risk  of  undue  punishment  for  their  own  ignorance  of  the  law, 
or  for  the  errors  of  courts:  Marks  v.  Tovmsend^  97  N.  Y.  690, 
595.  *'  It  is  incomprehensible,"  said  Lord  Kenyon  in  Bdh  v. 
Broadbenty  3  Term  Rep.  185,  "to  say  that  a  person  shall  be 
considered  a  trespasser  who  acts  under  a  process  of  court." 
''  There  is  a  great  difference,"  remarked  Lord  Chief  Justice 
De  Grey,  "  between  erroneous  process  and  irregular  (that  is  to 


Digitized  by  VjOOQ IC 


1888.]  WOfCHBSTEB  V.  EvBBxn.  231 

■ay,  ydd)  procesB.  The  first  etands  Talid  and  good  until  it  ht 
reversed;  the  latter  is  an  absolute  nullity  from  the  beginning. 
The  party  may  justify  under  the  first  until  it  be  reversed,  but 
he  cannot  under  the  latter,  because  it  was  his  own  fault  that 
it  was  irregular  and  void  at  first":  Parsons  v.  Loyd^  3  Wils. 
341,  345. 

So  in  Philips  v.  £tron,  1  Strange,  509,  it  was  said  that  a 
plaintiff  is  not  justified  by  a  judgment  (process?)  set  asido 
for  irregularity  as  he  is  where  reversed  on  error,  "  for  i:i  case 
of  error  it  is  no  fault  of  the  party,  but  of  the  uourL,  and  there- 
fore binds  till  reversed."  So  where  a  process  of  attachment 
sued  out  by  a  party  is  afterwards  set  aside  on  appeal  for  error, 
the  party  is  not  liable  for  trespass  under  it;  but  when  pet  aside 
for  irregularity  or  bad  faith  in  obtaining  it,  may  be:  WiUiams  v. 
Smith,  14  Com.  B.,  N.  S.,  108  Eng.  Com.  L.  594.  Williams,  J., 
said:  "The  master  of  the  rolls  came  to  the  conclusion  that 
the  facts  warranted  the  attachment  That  opinion  was  pro* 
Dounced  by  the  lord  justices  upon  appeal  to  be  erroneous. 
That  brings  the  case  within  that  class  of  cases  where  it  has 
been  held  that  the  party  causing  process  to  be  issued  is  not 
responsible  for  anything  that  is  done  under  it  when  the  process 
is  afterward  set  aside,  not  for  irregularity,  but  for  error." 
Wills,  J.,  said:  '*It  by  no  means  follows,  that  because  a  writ 
of  attachment  is  set  aside,  an  action  for  false  imprisonment 
lies  against  those  who  procured  it  to  be  issued.  If  that  were 
so,  this  absurd  consequence  would  follow,  that  every  person 
concerned  in  enforcing  the  execution  of  a  judgment  would  be 
held  responsible  for  its  correctness.  When  an  execution  is  set 
aside  on  the  ground  of  an  erroneous  judgment,  the  plaintiff  or 
his  attorney  is  no  more  liable  to  an  action  than  the  sheriff  who 
executes  the  process  is.  In  order  to  entitle  the  party  against 
whom  process  issues  to  maintain  an  action  for  any  interme- 
diate acts  done  under  it,  he  must  show  that  it  has  been  set 
aside  by  reason  of  some  misconduct,  or  at  least  some  irregu- 
larity on  the  part  of  the  person  who  sued  it  out" 

So  where  a  plaintiff,  notwithstanding  an  insolvent  discharge 
exempting  the  defendant  from  execution,  obtained  a  general 
judgment  and  procured  an  execution  on  which  the  defendant 
was  arrested,  the  judgment  was  held  to  be  simply  erroneolis, 
and  protected  the  plaintiff  from  an  action  for  fUse  imprison- 
ment: Proton  V.  Crowlf  5  Wend.  298.  See  also  Day  v.  Baeh^ 
87  N.  Y.  66;  Maris  v.  Townsendj  supra,  and  the  cases  therein 
cited  for  illustrations  of  this  rule. 
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Upon  vecnrring  to  the  proeots  Ib  the  eaue  at  bar,  as  already 
eeen,  the  court  had  foil  jmifldietioii  of  the  talgect  of  the  bqH 
as  -well  as  of  the  paities;  that  n<Kie  of  the  regular  judicial 
metfaodB  or  mice  of  practice  were  omitted  ftom  the  smug  out 
of  the  writ  to  and  including  the  eerviee  of  the  eicecutba;  buA 
all  was  regular  and  in  strict  conformance  with  the  law  and 
fiicts  presented  in  the  case.  ^*  The  plaintiff's  exemption  from 
imprisonment,''  said  Morton,  C.  J.,  in  Cti$rier  y.  FoIm,  189 
Mass.  461,  462,  *^xmder  the  writ,  arises  not  from  any  irregu- 
larity or  illegality  in  the  writ,  but  from  his  personal  privilege 
of  infancy."  The  judgment  and  execution  in  Uiie  ease  at  most 
were  simply  erroneous  so  far  as  they  authorised  her  arrest, 
and  an  by  reason  of  her  omiesion  to  suggest  her  coverture 
when  she  had  ample  opportunity  to  do  so.  And  so  long  as 
that  judgment  remains  nnreversed,  any  act  done  under  it  and 
in  accordance  with  the  execution  duly  issued  on  it  is  pro- 
tected, whether  done  by  the  officer  or  the  party.  And  the 
fact  that  this  defendant  was  notified  of  the  covnlure  was  im- 
material, for  it  could  not  then  affect  the  TaHdity  of  the  judg- 
ment. The  case  of  Comer  y.  FnleBj  «tepni,  we  oonsider  to  be 
decisive  of  this  on  the  ground  that  the  yiolation  of  a  personal 
priyilege  is  no  ground  for  on  action  Ux  fidse  imprisonment: 
Deyo  y.  Van  Falfenftur^,  wipra;  Smith  y.  Jonesj  76  Me.  138;  49 
Am.  Bep.  698. 

We  may  add  that  the  king's  bench  declined  to  diseharge  a 
married  woman  from  arrest  on  execution,  where,  as  in  this 
ease,  being  sued  as  a  feme  wUj  she  suffn^  judgment  to  go  by 
default,  and  was  subsequently  arrested  on  the  execution.  On 
application  for  her  diseharge.  Lord  Chief  Justice  Tenterden 
said:  "She  must  be  left  to  her  writ  of  error":  Motes  v.  Rieh^ 
ardsony  8  Bam.  A  C.  421.  Tliis  case  wae  followed  by  Poel  y. 
Canning^  L.  R.  2  P.  G.  241,  where  a  married  woman,  being 
sued  as  a  feme  sole,  pleaded  ooyerture,  but  failing  to  sustain 
the  plea  by  eiddence,  the  yerdict  was  against  her.  Willis,  J., 
said:  *' There  is  no  authority  f(v extending  the  jxywer  of  dis- 
charge to  the  case  of  one  sued  as  a  feme  ede  suffering  judg- 
ment on  defitult,  or  to  a  case  of  a  married  woman  who  pleaded 
her  coyerture  and  allowed  the  yerdict  to  go  against  her  <m 
trial  of  that  issue." 

Moreoyer  this  court  refosed,  on  a  writ  of  error,  to  rsyerse  a 
judgment  rendered  on  de&ult  against  a  husband  and  wife« 
there  being  nothing  in  the  original  writ  to  indicate  the  exist- 
ence of  such  relation,  the  court  held  that  she  wae  sued  as  a 
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feme  eoU;  and  baying  neglected  a  tail  opportunity  to  plead 
ber  oovertoie  and  make  her  defense,  she  cannot  maintain  a 
writ  of  error  to  lewene  the  judgment:  WeeUm  y.  Palmer^  61 
lie.  78. 
ExceptionB  BDstained.        


LiABUJiT  ov  OmoBR  foa  AMMMtn.  — An  ofllMr  wQl  n&k  Im  Justified  bj 
hii  writ  M  Im  HVMta  tht  wnog  pafMo^  wdaa  kuiiDkfeite  mw  nftie  thxoa^ 
nuHreprcif  fHi  al  the  paneo  amstedf  Fiiiimin  oa  Eatciitimia»  Ma  400; 
DunsUm  t.  Patermmt  2  Com.  B.,  N.  S.,  495;  KeOqf  t.  /xanrmee,  8  HnrL  k  0. 
1;  note  to  Eajiet  v.  fflale,  44  Am.  Deo.  f92. 

No  Aonov  Lin  loa  Aaanr  ov  Gnrn*  Pboomb  of  a  witneen  retoniing 
hone  from  eoart  end  prmleged  fr«a«rf«lt  3mUk  t.  /ouMi  76  Me.  138;  48 
Am.Bep.fi88. 

I^AHLinr  ov  Pakit  Paoouano  Aaaavt  flee  aole^  84  Am.  0ee.  864. 
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ITS  OIOMIA,  6e.i 

Jumam  Imtaudaxb  OoiramAcr  worn  Baim  oi  PBaPBamr  wImm  tha  fiw 
will  of  on«  of  tho  parties  ia  conitniaedy  and  his  oooMnt  b  ind^cod  bf 
threati  of  tho  othor  party  to  do  him  bodily  injury,  and  tho  party  whoeo 
oooaent  has  boon  procnred  by  dnroaa  oannot  bo  oonvietod  of  Uroeny  f  ov 
■nbioqaontly  remoTing  tho  property  alleged  to  hare  been  aold  by  him. 

To  Vb8t  Trlb  uudxr  ComsAcr  of  Salb  ov  PntaoNAL  Pbopbett,  the 
agreement  mnat  aeoertain  tho  preoiae  article  to  bo  deliTored^  tho  price 
mut  bo  agreed  or  paid,  and  where  the  qnantify  ia  to  bo  taken  from 
a  balk,  it  mnat  bo  aet  apart  and  delivered,  or  there  mnat  be  an  agree 
ment  to  oonaider  it  aa  belonging  to  and  held  for  the  pnrehaaer.  One 
who  haa  entered  into  a  merely  ezecntory  oontraot  for  the  oalo  of  pn^ 
erty,  without  having  parted  with  tho  title  thereto^  cannot  bo  oonTiotdd 
for  stealing  the  property. 

Indictment  for  larceny.  The  defendant  was  ooQTiotecL  Tfa* 
•ther  facts  are  stated  in  the  opinion. 

Martin  and  Cochran^  for  the  plaintiff  in  error. 

C.  0.  Smithy  iolicitor^eneralf  by  HarrtBon  and  iVepbi,  for 

the  state. 

Hall,  J.  The  question  on  which  this  case  turns  is,  whether 
the  contract  between  the  defendant  Love,  and  the  prosecutor 
Grace,  made  on  the  28th  of  December,  1885,  conveyed  the  title 
to  the  corn  alleged  to  have  been  stolen  by  the  defendant,  out 
of  him,  and  placed  it  in  Grace.  If  it  did  not  so  convey  title, 
the  defendant  could  not  have  been  convicted  of  laroeny  from 
the  house,  and  a  verdict  finding  him  guilty  would  be  contrary 
to  law.    Whether  the  contract  under  which  it  is  claimed  the 
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title  was  conveyed  to  the  proeecator  had  that  effecti  will  de- 
pend upon  its  validity  and  completeness. 

1.  It  is  scarcely  doubtful  that  this  contract  and  sale  was  the 
result  of  duress  on  the  part  of  the  prosecutor  towards  the  de- 
fendant whose  free  will  was  constraiued,  and  whose  consent 
was  induced  by  threats  of  the  prosecutor  to  do  him  bodily 
barm.  Those  threats  might  have  constrained  his  will,  and 
actually  have  induced  him  to  enter  into  this  contract  contrary 
to  his  wilL  If  such  were  the  case,  it  would  not  only  avoid  the 
contract^  but  do  away  with  the  sale  which,  it  is  alleged,  was 
thereby  affected:  Code,  sees.  2752,  2637,  2633;  Crawford  v. 
CaiOj  22  6a.  594;  Jones  v.  Itoger$  and  Son,  36  Id.  157.  In 
both  these  cases  ihe  party  who  was  induced  to  make  the  con* 
tract  by  duress  was  relieved  from  its  operation  and  effect,  and 
it  was  declared  void  in  consequence  of  the  illegal  manner  in 
which  it  was  induced. 

In  this  case  the  defendant  was  a  negro,  and  a  tenant  of 
the  prosecutor,  who  had  borrowed  from  him  com  made  on  the 
place  the  previous  year,  under  agreement  to  return  it  at  the 
end  of  the  year  1885.  The  prosecutor  had  sold  the  defendant 
a  mule,  and  at  the  time  of  the  sale  took  from  him  a  note  for 
$170,  payable  on  the  first  day  of  October,  1885,  and  at  the 
same  time  executed  to  him  a  mortgage  on  a  mule,  and  the 
com  and  fodder  then  on  the  place,  consisting  of  one  hundred 
bushels  of  com  and  three  stacks  of  fodder.  This  note  and 
mortgage  both  bore  date  on  the  15th  of  November,  1884,  and 
the  com  and  fodder  mentioned  in  them  was  that  which  the 
defendant  was  permitted  to  use,  and  which  he  promised  to 
return  at  the  end  of  1885.  It  seems  that  the  defendant,  on 
the  twenty-eighth  day  of  December,  1885,  had  paid  all  the  rent 
dae  to  the  prosecutor  for  the  year  1885,  and  had  also  paid  a 
store  account  which  he  owed  him;  but  being  unable  to  pay  for 
the  mule,  he  had  delivered  it  to  the  prosecutor  on  that  day,  as 
be  allies,  in  satisfaction  of  the  entire  claim  that  the  prose- 
cutor bad  against  him.  The  prosecutor  insists  that  he  was 
also  to  have  the  com  made  on  the  place  that  year,  and  which 
was  stored  in  the  crib,  in  satisfaction  of  this  claim.  No  price 
was  agreed  on  for  the  com  or  the  mule,  nor  was  the  quantity 
of  com  ascertained.  The  prosecutor  supposed  that  there  were 
ninety  or  a  hundred  bushels  of  corn  in  the  crib,  worth  in  the 
market  sixty-five  cents  a  bushel:  This  alleged  contract  was 
made  on  Saturday,  and  the  prosecutor  was  to  go  on  Monday 
to  measure  up  the  com.    At  the  same  time  the  defendant 


Digitized  by 


Google 


186  Lots  v.  Statb.  [Georgui, 

turned  o?er  to  the  proeecutor  the  key  of  tiie  erib,  which  proee-^ 
cater  redelivered  to  him  to  enable  Idm  to  get  out  some  cIoUk 
ing  and  meat  that  belonged  to  his  familj. 

On  the  trial,  the  proeecutor  swore  that  the  defendant  agreed 
to  turn  orer  to  him  all  the  com  and  fodder  in  settlement  of 
the  demand  he  held  against  him.  He  testified  that  he  cursed 
the  defendant  on  Saturday,  December  28iii,  and  told  him  not 
to  move  the  com;  said  he  ought  to  hare  cursed  him  more,  and 
told  him  if  he  moved  the  com  he  would  hurt  him.  Borum, 
one  of  the  stated  witnesses,  swore  that  he  heard  Grace,  the 
prosecutor,  say  to  tiie  defendant  that  he  would  punish  him  if 
he  moved  the  com.  The  defendant  replied  that  ^  he  would 
have  nothing  more  to  do  wHh  it."  Love,  another  witness  for 
the  state,  swore  that  he  was  present  on  that  day,  and  heard 
the  prosecutor  tell  the  defendant  *^if  he  moved  the  com  from 
the  crib,  he  would  get  his  meat."  He  was  cursing  the  defend- 
ant, "and  told  him  it  was  his  com,  and  not  to  move  it,  for  if 
he  did  he  would  hurt  him."  The  defendant,  in  his  statement, 
said  that  Grace  cursed  him  and  had  out  lus  knife,  and  told 
bim  not  to  move  it,  or  he  would  hurt  him;  not  to  move  any 
of  the  com  or  fodder,  that  he  was  going  to  take  it;  he  was 
afraid  all  the  time  that  Grace  was  going  to  hurt  or  kill  him; 
ho  never  did  consent  to  his  taking  any  com  or  fodder,  and 
never  turned  it  over  to  him,  or  consented  to  his  taking  it.  He 
swore  he  would  kill  him  if  he  moved  it,  and  would  ask  defend- 
ant  if  he  heard  him,  and  defendant  would  say  he  did.  The 
defendant  said  that  it  waa  his  com,  and  that  Captain  Martin, 
his  lawyer,  told  him  he  could  move  it,  as  he  had  never  givea 
it  up;  be  never  did  consent  that  Grace  should  take  his  com; 
Grace  kept  him  afraid  of  him,  and  when  he  said  he  was  gdiDg 
to  take  it,  defendant  was  afiraid  to  say  he  should  not.  Al- 
though the  prosecutor  had  the  right  to  rebut  this  Btatement|. 
it  is  somewhat  remarkable  that  he  offered  no  evidence  contra- 
dieting  or  explaining  its  material  parts.  Taking  all  the  evi- 
dence together,  it  is  quite  plain  that  the  defendant's  consent 
to  tbis  arrangement  was  not  free,  and  that  his  will  mi^i 
have  been  constrained  by  the  threats,  and  his  consent  to  it  in- 
duced by  the  violent  conduct  of  the  prosecutor. 

2.  But  had  there  been  no  violence  or  intimidation  used  on 
that  occasion,  and  had  the  contract  been  fair  and  voluntary, 
it  is  not  certain  that  it  was  sufficient  to  have  vested  the  title 
to  the  com  agreed  to  be  conveyed  by  it  in  the  purchaser.  To 
have  this  effect,  it  should  have  been  executed;  whereas  it  wae 
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only  executory.  There  was  no  cancellation  or  delivery  of  the 
note  and  mortgage  held  by  the  proeeentor  to  the  defendant; 
no  price  was  paid,  and  none  agreed  on.  The  quantity  of  com 
4xmtatned  in  the  crib  had  not  been  ascertained.  This  was  to 
be  done  by  measuring  it  on  the  following  Monday.  There  was 
no  estimate  made  by  the  parties  as  to  the  quantity  contained 
in  the  crib.  According  to  the  mortgage,  the  quantity  of  com 
loaned  to  the  defendant  was  about  one  hundred  bushels.  So 
incomplete  a  contract  could  scarcelyy  under  the  well-settled 
rule  of  laWy  divest  the  defendant's  title  to  the  property  in 
question,  and  vest  it  in  the  prosecutor.  The  principle  that, 
in  order  to  vest  title  under  m  contract  of  sale,  the  agreement 
must  ascertain  the  precise  article  to  be  delivered,  that  the 
price  should  be  agreed  or  paid,  that  where  the  quantity  is  to 
be  taken  from  a  bulk  it  should  be  set  apart  and  delivered,  or 
there  should  be  an  agreement  to  consider  it  as  belonging  to 
and  held  for  the  purchasers,  seems  to  be  well  established,  both 
by  our  own  decisions  and  the  decisions  of  other  courts,  and  it 
has  gone  into  the  text-books  on  sales  and  contracts:  Bowers  v. 
Anderson^  49  Ga.  143;  Flanders  and  Huguenin  v.  Maynard^  68 
Id.  66;  1  Benjamin  on  Sales,  sec  408;  Id.,  sees.  488,  608,  and 
succeeding  sections,  pasaifA.    . 

That  the  defendant  could  not  be  indicted  for  stealing  com 
when  he  had  not  parted  with  the  title,  and  had  only  entered 
into  a  contract  to  part  with  it,  which  was  inchoate  and  not 
fully  performed  by  either  of  the  parties,  we  think  is  too  plain 
to  admit  of  doubt.  To  justify  his  conviction,  the  evidence 
should  have  removed  all  reasonable  doubt  upon  this  point  as 
well  as  upon  the  queistion  of  the  duress  by  which  the  defend- 
ant may  have  been  induced  to  enter  into  the  agreement.  Jus- 
tice, as  it  seems  to  us,  requires  a  fuller  investigation  of  these 
questions  than  this  record  discloses  was  had  on  the  triaL 

Judgment  reversed.  

DuBBB  WILL  Avom  CoxTBAOTAT  Law  OB  UT  EqurFT:  B^OmiralBamk 
T.  Oopdamd,  IS  Md.  806;  81  Am.  Dea  607,  and  note. 

Sua  OF  Goods  s  Comflri^  axtd  TrrtM  Tamseb  at  Ovci,  where  the  aeller 
■iftkee  a  propodtMA  end  the  boyereMepte,  and  the  goede  ue  delirered,  and 
nothing  leBiaiiMi  to  be  done  to  idflntifjr  them,  or  in  any  way  prepare  them 
for  delivery:  Oepekind  t.  Wittktmt,  29  Tez.  204;  94  Am.  Dea  274;  BauO^ 
wetiemFrif^ete.  Co.  t.  ITittbBM^  44  Mo.  71|,  100  Am.  Deo.  266. 

Pajot  GAa^ov  mm  Gun/rr  ov  LABonrr  ov  his  Own  FaoraaTT,  imhi  the 
panon  bom  whom  il  waa  taken  had  tiio  right  to  gniiiarinn]  See  eitmidid 
aofea  U  Bkite  v.  Jhmm^  87  Am.  Dee.  878  el  eeq. 
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DAimsLS  V.  State. 

ITS  OaOMIA,  «.) 

Okm  Wte  BatBM  Onnr  Outkb  Doqb  ov  BmLDoro,  Jon  BEB4n  On* 
Lmm  Doom  with  intent  to  fteal,  may  bo  ooiiTioted  of  barfjLuy. 

Plka  of  FbiHEB  CoNTionoH  KDVT  BK  SfwcuLf  ukd  foT  iti  mpport  it  ii 
neoenary  to  ■how  tho  legal  oonyiction  of  tho  defendant,  on  an  in* 
dictmont  free  from  error,  in  a  oonrt  haying  ]ariadictiaii«  and  also 
tho  identity  of  tho  poreon  oonTictod,  and  of  tho  offonao  ai  whioh  ho  wao 
eonyioted.  If  each  a  plea  ia  genoral,  Tagno^  and  uncertain,  ia  anpportod 
only  by  proof  equally  nncertain,  and  tho  former  indictment  upon  which 
tho  defendant  waa  alleged  to  liaTO  boon  oonTUited  doea  not  appear  in  tho 
record,  it  ahoold  bo  overmlod. 

AjUTBouoH  GonnaaiOH  Induced  bt  Tbbbaib  is  vov  Btidbno^  yet  if  it  bo 
attended  by  extraneona  facta  whioh  ahow  that  it  ia  tnie^  any  each  facta 
thna  developed,  which  go  to  prore  the  crime  of  which  tho  defendant  waa 
■oapected,  will  be  reooiTed  aa  testimony;  and  if  snch  oonfesaion  be  proved 
true  by  the  diBoovery  to  which  it  leada^  it  will  be  admiaaible;  in  caao  of 
larceny,  however,  tho  property  most  be  identified  by  other  evidence  aa 
that  which  waa  actually  stolen. 

Indictment  for  burglary.  The  defendant  pleaded  the  gen- 
eral issue;  and  further,  that  if  he  was  guilty  of  said  offense  he 
had  been  convicted  thereof  under  the  charge  of  larceny  from 
the  house.  The  charge  of  the  court,  relating  to  the  confession 
of  the  defendant,  which  is  referred  to  in  the  opinion,  is  as  fol- 
lows: ''One  cannot  be  convicted  on  his  confessions  alone,  if 
the  confessions  are  illegally  obtained.  But  if  there  are  facts 
that  come  in  as  testimony  tiiat  are  consistent  with  that  confes- 
sion, then  the  jury  may  judge  whether  the  confession  is  true  or 
not.  They  have  introduced  some  facts  in  connection  with  the 
confession;  therefore  the  confession  mil  remain  in,  to  be 
Judged  of  by  the  jury.''    Other  facts  are  stated  in  the  opinion. 

F.  R.  Walkevy  for  the  plaintiff  in  error. 

C.  D.  HiUf  ioHeitovgeneral^  Jame9  Maymm^  aiui  W.  P,  HiU^ 
for  the  state. 

Hall,  J.  1.  The  indictment  charges  the  defendant  with 
breaking  and  entering  the  depot  building  of  the  Western  and 
Atlantic  Railroad  Company,  where  valuable  goods  were  con- 
tained,  with  intent  to  steal,  etc.  The  proof  showed  that  the 
outer  door  was  left  open,  but  that  after  getting  into  the  build- 
ing, which  had  numerous  apartments,  the  doors  to  each  of 
these,  in  which  the  postage-stamps  belonging  to  the  company 
were  deposited,  were  broken  and  entered,  and  they  were  stolen 
and  carried  away  by  the  defendant.  It  is  now  insisted  that 
neither  the  charge  in  the  indictment  nor  the  facts  in  proof 
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mado  out  the  offense  of  burglary  against  the  defendant;  that 
in  order  to  fix  legal  guilt  upon  him,  it  should  have  been  al- 
leged and  proved  that  he  effected  his  entrance  hj  breaking 
the  door  through  which  he  got  into  the  house,  and  not  by 
showing  that  after  entering  it,  Tl3  broke  either  of  the  doors  of 
the  dejMurtments  in  it,  where  the  valuables  in  question  were 
found.  Such,  however,  is  not  our  apprehension  of  the  law. 
It  is  well  settled  by  a  number  of  cases  that  where  a  party  is 
indicted  for  breaking  and  entering  an  outhouse  within  the 
curtilage  or  protection  of  a  mansion  or  dwelling,  the  burglary  , 
should  be  laid  as  having  been  done  in  the  dwelling-house:  1 
Wharton's  Criminal  Law,  sec.  815,  and  citations.  If  this  be 
true  as  to  an  outhouse  within  the  protection  of  the  mansion  or 
dwelling-house,  a  fortiori  would  it  be  so  as  to  an  apartment  in 
the  house,  a  party's  place  of  business  in  which  his  goods,  wares, 
etc.,  were  stored  or  contained,  and  which  was  broken  and  en- 
tered with  an  intent  to  commit  a  larceny  upon  the  articles  of 
value  therein  contained.  This  indictn^ent  does  not  allege  in 
terms  that  the  depot  was  the  place  of  business  of  the  railroad 
company,  but  no  specific  objection  was  taken  to  it  on  this  ac- 
count, and  had  there  been  one,  we  are  not  prepared  to  hold 
that  it  was  tenable,  as  the  offense,  though  not  charged  in  the 
terms  and  language  of  the  code,  is  so  plainly  set  forth  that  its 
nature  could  be  easily  understood  by  the  jury.  It  is  always 
best,  however,  to  avoid  cavil  or  dispute,  to  conform  to  the  very 
words  of  the  statute  on  which  the  accusation  is  based.  On 
this  point,  there  was  no  error  in  the  instruction  given  by  the 
court. 

2.  Nor  was  there  any  error  as  to  the  defense  attempted  to 
be  set  up  that  the  defendant  had  been  previously  convicted 
and  punished  for  the  act  constituting  the  offense  for  which  he 
was  then  on  trial.  There  had  been  numerous  pilferings  of 
stamps  and  other  articles  from  this  and  an  adjacent  building 
within  the  curtilage,  so  to  speak,  extending  over  a  period  of 
three  or  four  weeks;  some  of  them  undoubtedly  amounted  to 
nothing  more  than  larceny  from  the  house,  and  of  that  offense 
the  defendant  had  been  convicted,  but  it  is  neither  alleged  nor 
shown  by  proof  that  the  one  for  which  he  was  tried  and  con- 
victed was  the  burglary  for  which  he  was  then  being  tried. 
The  plea  is  general,  when,  by  the  requirements  of  the  law,  it 
should  have  been  special;  it  necessarily  consists  of  two  mat- 
ters, viz.:  1.  Matter  of  record,  to  mt,  the  former  indictment 
and  conviction;  and  2.  Hatter  of  fact,  to  wit,  the  identity  of 
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the  peraon  cooficted,  and  of  thd  offense  of  which  be  was  con- 
Ticted.  To  support  the  first  matter,  it  is  necessary  to  show 
that  the  defendant  was  legally  conidcied  on  an  indietiiiMfit 
free  from  error,  in  a  oonrt  haying  jnnsdkstiiXL  These  latter 
questioiis  ase  to  ha  determined  by  the  court,  bnt  issue  may  be 
taken,  not  only  upon  the  identity  of  the  offender  and  the 
offense^  bnt  upon  die  existence  of  the  record,  and  either  or  all 
these  isBuea  would  have  to  be  submitted  to  the  jury:  Whar** 
ton^B  Criminal  Pleading  and  Practice,  sees.  477-483.  In  these 
essential  particulars,  this  plea  ia  altogether  deficient,  nor  is 
the  proof  offered  to  sustain  it  less  uncertain,  for  even  the  for- 
mer indictment  upon  which  it  was  alleged  that  the  defendant 
was  convicted,  although  generally  referred  to  as  exhibit  A, 
attached  to  the  evidence,  does  not  appear  in  this  record.  In 
its  absence,  we  cannot  determine  that  the  court  committed 
error  in  the  disposition  he  made  of  it;  the  fair  presumption  ia 
directly  the  contrary  of  this. 

3.  The  remaining  question  is  one  of  much  more  di£Biculty. 
Certain  confessions  of 'the  defisndant  were  given  in  evidence. 
After  they  had  gone  to  the  jury,,  it  was  ascertained  that  they 
had  been  improperly  obtained,  the  defendant  having  been  told 
that  he  had  best  make  them.  No  preliminary  investigation 
was  had  to  test  their  competency,  but  when  the  testimony 
was  nearly  all  in,  his  counsel  moved  to  reject  them;  but  while 
admitting  that  they  had  been  obtained  in  an  improper  man- 
ner, the  judge  refused  to  reject  them  unconditionally,  care^ 
fiilly  instructing  the  jury  as  to  the  circumstances,  extent,  and 
purposes  for  which  they  should  be  treated  as  evidence,  and  if 
none  of  the  facts  which  render  them  evidence  existed,  direct- 
ing them  to  be  rejected  altogether.  He  informed  the  jury 
that  if  nothing  more  than  the  confessions  thus  improperly 
obtained  had  appeared  in  the  evidence,  he  would  not  have 
permitted  them  to  consider  them  at  aU,  but  that  where  the 
confession  pointed  to  a  substantive  fact,  from  which  guilt 
could  be  inferred  or  established,  the  law  deemed  it  competent 
proof;  and  cautioning  them  that  inference  was  not  conviction, 
and  that  the  independent  facte  brought  to  light  by  the  con- 
fession must  be  established  by  other  proof  than  the  confession 
itself^  they  were  permitted  to  consider  the  confession  as  a 
circumstance  in  connection  with  the  facts  thus  developed  in 
reaching  a  conclusion  as  to  his  guilt,  ci  which  they  must  be 
satisfied  from  all  the  evidence,  including  the  &ct  that  the 
confession  was  made  beyond  a  reasonable  doubt.    *' Although 
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confessioiui  made  by  threats  or  proiolflea,"  aaya  WhartoaVi 
Criminal  Evidence,  sec.  678,  "are  not  evidence,  yet  if  they 
are  attended  by  extraneous  facts,  which  $how  that  they  arc  true 
[the  Italics  ours],  any  such  facts  thus  developed,  and  which 
go  to  prove  the  crime  of  vhich  the  defendant  was  saqpected, 
will  be  Meeived  as  testimony;  e.  g.,  where  the  pcrty  thus  con- 
fessing points  out  or  tells  where  the  stolen  property  is,  or  where 
he  states  where  the  deceased  was  buried,  or  gives  a  clew  to 
other  evidence  which  proves  the  case.  But  if,  in  consequence 
of  the  confession  of  the  prisoner  thus  improperly  drawn  out, 
the  search  for  the  prc^rty  or  persoci  in  question  proves  in- 
effectual, no  proof  of  confession  or  search  will  be  received. 
And  in  case  of  larceny,  the  property  must  be  identified  by 
other  evidence  as  that  which  was  actually  stolen."  This  suc- 
cinct statement  of  the  law  is  supported  by  a  number  of  cases, 
English  and  American,  referred  to  and  cited  in  the  foot-notes 
to  the  text  Two  of  these  we  especially  invoke:  Laroe  v.  Com' 
monwealthf  84  Pa.  St.  200,  where  Chief  Justice  Agnew,  who  de- 
livered the  opinion  of  the  court,  pointedly  says  (p.  209):  "An 
admission,  not  competent  as  a  confession,  is  admissible  when 
its  truth  is  proved  by  the  revelation  of.  the  fact  by  search." 
8ee  also  Sampson  v.  StatCy  54  Ala.  241.  The  discovery  made 
in  consequence  thereof  involves  the  admission  of  the  confes- 
sion so  far  as  it  relates  to  such  discovery.  The  reason  for  re- 
jecting confessions  improperly  obtained  is  their  liability  to 
prove  false  by  reason  of  the  motive  which  induces  them,  but 
when  they  are  corroborated  and  confirmed  by  the  discovery 
to  which«they  lead,  the  reason  for  their  rejection  ceases,  and 
raiione  ceaeantej  ipsa  lex  eeseat  So  far  as  we  can  understand 
the  scope  and  bearing  of  this  charge,  it  goes  to  this  extent,  and 
no  farther. 

The  failure  to  test  the  competency  of  the  confession  by  an 
inquiry  jH^liminary  to  their  admission,  thereby  allowing  them 
to  make  an  improper  impression  upon  the  minds  of  the  jury, 
doubtless  influenced  the  presiding  judge  to  deliver  this  charge, 
limiting  and  restraining  the  force  and  effect  which  such  ad- 
missions would  have  without  it,  and  was,  in  fact,  more  favor- 
able to  the  defendant  than  if  the  motion  of  his  counsel  had 
prevailed,  and  the  testimony,  without  more,  had  been  rejected. 
We  might,  and  probably  ought  to,  have  declined  to  consider 
the  general  exception  made  to  this  charge,  in  which  no  spe- 
cific error  is  alleged  or  pointed  out.  If  the  case,  in  our  opin- 
ion, had  not  been  clear  upon  the  proof,  we  should  have  been 
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less  reluctant  to  interfere,  and  to  arrest  the  execution  of  the 
sentence. 
Judgment  affirmed.  

OovFiBBioiis,  ADMisnoy  OF  in  Etidsncb.— It  u  importuit  to  keep  In 
mind  the  distinction  between  oonfeanons  and  ftdminrione.  Oreenleef  nyit 
"  In  oar  law,  the  term  '  admiBsion '  is  nsnally  applied  to  civil  tranaaetioiii^ 
and  to  those  matters  of  fact  io  criminal  cases  which  do  not  inyolfe  crimi* 
nal  intent;  the  term  '  confession '  being  generally  restricted  to  acknowledg* 
ments  of  gnilt":  1  GreenL  £▼.,  sec.  170.  Carrey,  C.  J.,  in  delivering 
the  opinion  of  the  court  in  PeopU  ▼.  Strong,  90  Cal.  151,  157,  thus  definei 
"  confession  '*:  "A  confession,  in  criminal  law,  is  the  volnntary  declaration 
made  by  a  person  who  has  committed  a  crime  or  misdemeanor,  to  another, 
of  the  agency  or  participation  he  had  in  the  same.**  And  in  delivering  the 
opinion  of  the  coart  in  People  v.  Parton,  49  Id.  632,  637,  McKinstry,  J., 
said:  "A  confession  is  a  person's  declaration  of  his  agency  or  partidpatioD  in 
a  crime.  The  term  is  restricted  to  acknowledgments  of  gnilt  "t  Sea  also  Peo- 
pU  V.  Velarde,  59  Id.  461. 

ADiosszBXLrrT.  —  A  confession  freely  and  voluntarily  made  b  not  only  ad- 
missible in  evidence,  but  la  evidence  of  the  most  complete  and  satiafactory 
nature.  It  is  difficult  to  conceive  how  any  person  can  voluntarily  and  freely 
confess  himself  guilty  of  the  commission  of  a  crime  unless  urged  to  do  so  by 
the  promptings  of  truth  and  conscience.  As,  however,  the  history  of  crimi- 
nal jurisprudence  contains  numerous  weU-authentioated  oases  in  which  per- 
sons accused  of  crime  have  confessed  themselves  guilty  of  imaginary  and 
impossible  crimes,  and  of  crimes  that  were  afterwards  proved  never  to  have 
been  committed  at  all,  it  has  become  a  well-established  doctrine  of  English 
and  American  law  that  confessions  of  guilt  should  be  received  with  caution, 
especially  where  the  evidence  offered  is  of  verbal  confessions.  And  the  courts 
are  very  careful,  before  admitting  confessions  in  evidence,  to  satisfy  them- 
selves that  they  were  not  made  under  the  influence  of  hope  or  fear,  or  of  any 
inducement  that  would  be  likely  to  lead  the  persons  who  made  them  to  make 
an  nntme  confession.  The  admissibility  or  inadmissibility  of  a  confession  is 
to  be  determined  by  ascertaining  whether  or  not  it  was  induced  by  such  means 
as  would  be  likely  to  make  the  accused  confess  that  he  had  committed  a  crime 
which  in  fact  he  did  not  commit:  ComnumweaUh  v.  Knapp,  9  Pick.  496;  20 
Am.  Dec.  491;  Joy  on  Confessions,  61.  It  is  a  well-estabUshed  rule  of  evi- 
dence that  confessions  freely  and  voluntarily  made  by  persons  accused  of 
crime  are  admissible  in  evidence  against  them:  ffopt  v.  Utah,  110  U.  S.  574; 
Lavwrn  v.  SUUe,  20  Ala.  65;  56  Am.  Deo.  182;  CarroU  v.  State,  23  Ala.  28; 
58  AnL  Dec.  282;  Briiter  v.  State,  26  Ala.  129;  Porter  v.  State,  55  Id.  99;  Peo- 
ple V.  Aforikr,  58  Oal.  262;  Peop^  v.  Broum,  59  Id.  345;  State  v.  Darnell,  1 
Houst  O.  a  821;  Cook  v.  State,  11  Ga.  53;  56  Am.  Dec  410;  StaU  v.  Orant, 
22  Me.  171;  PeopU  v.  Barker,  60  Mich.  277;  1  Am.  St.  Rep.  601;  State  v. 
Staler,  14  Minn.  105;  People  v.  MeMahon,  15  N.  Y.  384;  PeopU  v.  Wt^Ut, 
37  Id.  303;  State  v.  Howard,  92  N.  G.  772;  StaU  v.  McDonald,  73  Id. 
346;  Commonwealth  v.  Hanhn,  3  Brewst.  461;  State  v.  Kirby,  1  Strobh.  155; 
AUen  V.  State,  12  Tex.  App.  190;  Womaek  v.  State,  16  Id.  178;  Smith  v. 
CommomeealOi,  10  Gratt  734;  Shijlet  v.  Commonwealth,  14  Id.  652.  And 
such  a  confession  is  not  inadmissible  merely  because  it  was  made  in  reply 
to  a  question  which  assumed  the  gnilt  of  the  aoooied:  Carroll  v.  State,  ^ 
Ala.  28;  People  V.  ITeiiA^  87  N.  T.  SOS.    Kor  is  a  voinntaiy  eonlsMiOQ  inad- 
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munble  bocMiae  the  penon  to  whom  it  was  made  promised  that  he  woald 
not  say  anytiung  abovt  it:  State  y.  DameU,  I  Honst  C.  C.  321.  And  a  con- 
feasiim  is  regarded  as  voluntary  when  it  proceeds  from  the  spontaneoiis  ex- 
pressions  of  the  mind,  free  from  the  iaflnenoe  of  any  extraneous  disturbing 
canae:  PwpU  ▼.  Weniz,  87  N.  Y.  903;  Peop/e  y.  McMahon,  15  Id.  384.  A 
eonfeasion  is  not  inadmissible  merely  because  the  accused,  in  making  it,  was 
aetoated  by  the  belief  that  he  was  suspected  of  the  crime,  and  in  danger  of 
being  prosecuted  for  it:  AUmr.  State,  12  Tex.  App.  190.  And  that  kind  of 
fear  that  will  render  a  oonfessiott  inadmissible  must  be  something  more  tlian 
the  fear  that  is  produoed  by  the  fact  that  the  person  was  accused  of  a  crime, 
and  arrested  or  taken  into  custody:  CommomoeaUh  y.  MUeheU,  117  Mass.  431; 
Cammomoealth  y.  Smith,  119  Id.  806;  CommomoeaUh  r.  Freeee,  140  Id.  276} 
Heme^fMU  y.  SUUe,  8  Baxt  871. 

AmrasiBLi,  THOUGH  ICadb  to  OmoEB  EAyiHo  PBiBOinat  in  Cubtodt. 
—  A  eonfeasion  yoluntarily  made,  without  the  influence  of  hope  or  fear,  is 
admissible  in  eyidence,  although  it  was  made  by  a  party  under  arrest,  and 
to  the  person  haying  him  in  custody  at  the  time:  Hopt  y.  Utah,  110  U.  S, 
674;  United  Statee  y.  NarddJo,  4  Mackey,  603;  FraMhi  y.  State,  28  Ala/9; 
King  y.  State,  40  Id.  314;  MHwaha  y.  State,  66  Id.  47;  Redd  y.  State,  69  Id. 
256;  McEiroyy.  State,  76  Id.  9;  PeopU  y  Long,  43  Gal.  444;  People  y.  Ro- 
dmndo,  44  Id.  638;  People  y.  Bamhtn,  66  Id.  633;  State  y.  Ingram,  16  Kan. 
14;  SaUv.  Alphonse,  34  La.  Ann.  9;  CommomoeaUh  y.  Freeee,  140  Mass.  276; 
StaU  y.  Simon,  60  Mo.  370;  State  y.  Push,  96  Id.  199;  People  y.  PogerB,  18 
N.  Y.  9;  72  Am.  Dec.  484;  People  v.  Wentz,  37  N.  Y.  303;  Murphy  y.  People^ 
63  Id.  690;  BaOo  y.  People,  80  Id.  484;  Cox  y.  People,  80  Id.  600;  People  y. 
MeOloin,  91  Id.  241;  People  y.  McCaUam,  103  Id.  687;  State  y.  Jeffereon,  6 
Ired.  306;  StaU  v.  ffomtoti,  76  N.  0.  266;  StaU  v.  Suggs,  89  Id.  627;  StaU  y. 
Howard,  92  Id.  772;  IloneycuU  y.  State,  8  Baxt.  371;  Uarris  y.  Sfate,  6  Tex. 
App.  97;  Wharton  on  Criminal  Eyidence,  sec.  662.  In  deliyering  the  opin- 
ion of  the  court  in  Cox  y.  People,  80  N.  Y.  616,  Andrews,  J.,  said:  ''It  is  not 
Bofficient  to  exclude  a  confession  by  a  prisoner  that  he  was  under  arrest  at 
the  time,  or  that  it  was  made  to  the  officer  in  whose  custody  he  was,  or  in 
answer  to  questions  put  by  him,  or  that  it  was  made  under  hope  or  promise 
of  a  oollateral  nature."  In  Franklin  y.  State,  28  Ala.  9,  a  confession  of  guilt 
yoluntarfly  made  by  the  accused  to  the  <^oer  after  his  arrest,  and  while  his 
hands  were  tied,  was  held  to  be  admissible.  And  in  King  r.  State,  40  Id. 
814,  a  ooofeaaion  made  to  the  officer  after  the  prisoner's  arrest  was  admitted, 
although  the  officer  had  told  him,  "If  yon  know  anything  about  the  eireum* 
stances,  it  will  behest  to  tell  the  truth  about  it"  In  StaU  y.  Ingram,  16 
Kan.  14^  a  eonfeasion  made  by  the  prisoner  to  the  officer  in  whose  oustody 
he  was  was  held  to  be  admissible,  although  at  the  time  it  was  made  there 
was  a  erowd  surrounding  the  building  in  which  he  was  oonfined.  And  in 
Eomegeutt  y.  State,  8  Baxt  371,  a  confession  made  to  the  officer  by  the  pris- 
oner alter  his  arrest^  and  after  a  promise  made  to  him  by  the  officer  that  he 
wonld  protect  him,  was  held  admissible^  although  there  was  some  excitement 
fai  the  crowd  around  him  at  the  time.  In  People  y.  McCalhm,  108  N.  Y.  687, 
while  the  officers  were  making  a  search  of  the  defendanfa  house  for  the 
stolen  property,  one  of  them  said  to  her  that  she  might  aa  well  own  up,  as 
they  had  proof  sufficient  to  conyiot  her,  and  that  she  might  consider  hersell 
under  arrest,  her  eonf ession  made  under  these  circumstances  was  held  to  be 
admissible^  the  statements  of  the  officer  being  held  not  to  amount  to  a  threat 
But  in  T«xa%  a  oonfession  made  by  a  prisoner  to  the  officer  haying  him  in 
Yf  to  be  admiMihle  in  efvidenoe  must  be  yoluntarily  made  after  he  has 
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btsen  warned  that  it  may  be  nsed  ai^ainst  him:  Tkomp§om  v.  State,  19  Tex. 
App.  533. 

CoxnaaiON  bt  Oin  Illwallt  Impkibokxd.  —  Some  dotabt  has  beat 
tbroivn  upon  the  adtnimihility  of  a  confe—ion  made  to  an  officer  by  a  person 
andcr  illegal  imprieonment  at  the  time:  1  GreeoL  Ev.,  eec.  230.  Bat  the 
weight  of  aathority  aeema  to  be  in  faror  of  the  doetriDe  that  each  confession, 
if  vdontarilymade^  is  admissible:  Eex  ▼.  ThomUm,  1  Moody  C.  C.  27;  People 
▼.  Dtome,  40  OaL  45;  Balbo  ▼.  Peopie,  80  N.  Y.  484.  In  disonssing  this  ques- 
tion in  BaB)o  ▼.  People,  evpru,  Andrews,  J.,  who  delivered  the  opinion  of  the 
court,  said:  '*  We  peroeive  no  principle  upon  which  it  can  be  held  that  the 
c<Mifessicn,  if  otherwise  admissible,  can  be  rejected  for  the  reason  that 
the  officer  to  whom  it  was  made  held  the  prisoner  in  custody  upon  an  invalid 
process,  or  without  any  process  or  lawful  rigbk  The  confession,  if  volun- 
tary, is  admissible,  whether  made  to  an  officer  or  private  person.  The  fact 
that  the  arrest  was  illegal  has  no  relevancy,  if  the  confession  was  voluntary. 
The  people  are  not  precluded  from  availing  themselyes  of  a  voluntary  confes- 
sion because  the  officer  or  person  to  whom  it  was  made  was  exercising  an 
iHegal  restraint  over  the  prisoner  at  the  time." 

QuaanoH  ov  AmaasDiUTT  m  iok  Coubt.  —  It  is  the  provinoe  of  the  oourt» 
and  not  of  the  jury,  to  determine  whether  or  not  a  confession  offered  in  evi- 
dence shoold  be  received  or  rejected.  And  this  question  the  oourt  should 
determine  upon  a  consideration  of  the  age^  character,  condition,  and  situa- 
tion of  the  prisoner  at  the  time  when  the  c<Mifession  was  made:  1  Bishop's 
Criminal  Procedure,  sees.  1220^  1236;  Wharton  on  Criminal  Evidenoe^  sec. 
689;  1  Greenl.  Ev.,  sec.  219;  UnUed  StaUe  v.  KardtUo,  4  Mackey,  603;  BiA 
V.  State,  32  Ala.  660;  Ward  v.  Stale,  60  Id.  120;  fTosAJii^toii  v.  State,  63  Id. 
29;  BunneOe  v.  StaU,  28  Ark.  121;  PeopU  v.  Jim  Ti,  32  CaL  60;  People  v. 
Ah  How,  34  Id.  218;  Sinum  v.  Staie,  6  Fla.  285;  Earp  v.  State,  65  Ga.  136; 
State  V.  FidmetU,  35  Iowa,  541;  Ntcholeon  v.  State,  38  Md.  140;  Cammomeealth 
V.  Freeee,  140  Mass.  276;  P^tple  v.  Barker,  60  Mich.  277;  1  Am.  8t.  Rep. 
501;  State  v.  Staleff,  14  Minn.  105;  Simmone  v.  State,  61  Miss.  2«3;  State  v. 
Squiree,  48  K.  H.  364;  Boyd  v.  State,  2  Humph.  39;  Begina  v.  Gamer,  1 
Den.  C.  C.  329.  And  if,  after  a  confession  has  been  admitted,  it  is  shown  not 
to  have  been  voluntarily  made,  the  court  should  withdraw  it  from  the  juiy: 
Sinum  v.  State,  5  Fla.  285.  And  although  the  confession  be  admitted  without 
objection  or  motion  to  rule  it  out,  the  court  may  be  asked  to  instruct  the 
jury  that  confessions  must  be  voluntary,  and  without  the  slightest  hope  of 
benefit,  or  the  remotest  fear  of  injuzy:  £arp  v.  Statep  55  Ga.  136.  But  a  judge 
cannot  be  called  upon  to  instruct  the  jury  that  the  confession  of  a  par^ 
accused  of  felony  should  be  received  with  very  great  caution,  and  that  they 
should  hesitate  to  convict  upon  such  confession,  unoonoborated  by  other  cir- 
cumstances, unless  the  facts  in  evidence  in  the  case  make  such  a  charge  ap- 
plicable: Jimee  v.  State,  13  Tex.  168;  62  Am.  Dec  550.  It  was  held  in 
People  V.  Barker,  60  Mich.  277,  1  Am.  St  Rep.  601,  that  while,  in  cases  free 
from  donbt,  it  is  the  province  of  the  court  to  determine  whether  or  not  a  con- 
fession waflToluntaiy,  yet  where  there  is  a  confliot  in  the  testimony  or  room 
for  doubt,  the  court  should  submit  the  questian  to  the  jury,  with  instmcticna 
that  if  they  were  satiified  that  there  were  indnceminti  they  ahcold  diva- 
gard  t^^  ecnisssion* 

BuBDBV  OV  Fboov  tbat  CoBmniaH  w<ab  YavoKTAmx.  -^  Bdbre  a  ocn^ 
fessioB  can  be  received  in  evideaoe,  it  must  be  shown  that  itwaa  Tolnntarily 
made:  1  GresnL  Ev.,  sec  219;  Bommer  v.  State,  66  Ala.  242;  Meidr.  State, 
60  Id.  255;  Otomv.  Steite,  78 Id.  425;  Peopteyr.  Bedeigma,  lOCU.  50;  People 
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T.  Bota^  43 Id.  67|  Siai^Y.  Oarvey,  28  La.  Ann.  925;  26  Am.  Atp.  123;  SkOt 
▼.  JohntOM^  90  La.  Ann.,  pt  %  881;  SUUe  ▼.  BnMfaMM,  4«  Mo.  466;  Cbm 
T.  i^talc^  18  TeoL  887.  Said  Wagner,  J.,  delivering  the  optnian  of  tlM 
eoort  in  SuOe  t.  Brodtman,  .46  Ma  669:  "Whilit  a  oonleasion  freely  and 
vdhintarily  made  may  famish  the  meet  oomplete  and  ■atielactory  evi* 
denoe,  yet  its  adnuaaibility  ihoald  depend  open  its  heing  free  from  sns* 
picion  that  it  was  obtained  by  threats  of  severity  or  promises  of  favor, 
and  of  every  inflnenoe  whatever.'*  And  it  seems  that  it  is  incumbent  upon 
the  state  to  prove  preliminarily  that  the  confession  was  volnntary:  AmoB  v. 
Siaie,  83  Ala.  1;  9  Am.  St.  Rep.  682;  Love  v.  Staie,  22  Ark.  336;  PeopU  v. 
Sota,  49  CaL  67.  In  delivering  the  opinion  of  the  court  in  the  esse  last  cited, 
Crockett^  J.,  said:  "  When  snch  a  confession  is  offered  in  a  criminal  case,  it 
is  incnmbent  on  the  prosecution  to  lay  the  foundation  for  its  introduction 
by  preliminary  proof  showing  prima  /acie  that  it  was  freely  and  voluntarily 
made.  No  such  proof  was  offered  in  this  case,  and  the  court  erred  in  admit- 
ting the  oonfeesion  in  evidence  without  any  showing  on  this  point.**  In 
Alabama  it  is  held  that  all  confessions  are  prima  fade  involuntary  and  inad- 
missible, and  that  they  can.  be  rendered  admissible  only  by  showing  that 
they  were  voluntary,  and  not  ooostrained:  Sampaon  v.  States  64  Ala.  241; 
/  ounj  V.  State,  68  Id.  669;  Bedd  v.  SUOe,  69  Id.  255;  Amo$  v.  State,  83  Id. 
' ;  3  Am.  St.  Kep.  682. 

Some  cases,  h.  ^x-ever,  hold  that  confessions  are,  in  the  absence  of  all  evi- 
djnce  to  the  contrary,  presumed  to  have  been  voluntarily  made:  Bberhardt 
V.  8tat€,  47  Ga.  598;  Comvumwealih  v.  CtOetr,  126  Mass.'464;  People  v.  Bar- 
ker, 60  Mich.  277;  1  Am.  St  Rep.  501. 

If  the  accused  fails  to  make  objection  to  the  introduction  of  the  confes- 
sion when  it  is  offered  in  evidence,  it  will  then  devolve  upon  him  to  show 
that  it  was  not  voluntary,  unless  it  appears  from  the  evidence  itself  that  the 
eonfession  was  obtained  by  means  of  promises  or  threats:  People  v.  BodrU 
gutM,  10  CaL  50;  Peopte  v.  L(mg,  43  Id.  444;  State  v.  Dams,  34  La.  Ann.  35K 

In  Masnchusetts  it  is  the  practice  for  the  judge,  if  he  admits  the  confess 
sion,  to  instruct  the  jury  that  they  may  consider  the  evidence,  and  that  they 
should  exclude  the  confession,  if,  upon  the  whole  evidence  in  the  case,  they 
are  satisfied  that  it  was  not  the  voluntary  act  of  the  defendant:  Common^ 
wealihy.  Cvgte,  108 Mass.  285;  ConvnumwaJOi  v.  SmUlh,  119 Id.  305;  Comnum- 
wealth  V.  Piper,  120  Id.  185;  Commonwealth  v.  Nott,  135  Id.  269;  CommomoeaUh 
V.  Freeee,  140  Id.  276.  Where  nothing  can  be  shown  as  to  the  motives  that 
prompted  the  accused  to  make^e  oonfession,  it  will  be  admitted  in  evidence! 
1  Bishop's  Criminal  Procedure,  sec.  1222;  StaUmge  v.  State,  47  Ga.  572;  Com- 
mtmwealth  v.  MeCann,  97  Mass.  580;  State  v.  Patterson,  68  K.  0.  292;  Bt^er 
V.  State,  25  Ohio  St.  464;  Bex  v.  Clewee,  4  Oar.  &  P.  221. 

If  the  defendant  objects  to  the  admission  of  a  confession  on  the  ground 
that  it  was  not  free  and  voluntary,  but  was  the  result  of  threats  made,  and 
inducements  held  out  to  him  prior  to  the  making  of  it,  by  the  officers  of  the 
law,  who  had  him  in  custody,  and  offers  to  introduce  evidence  in  support  of 
bis  objection,  it  is  error  for  the  court  to  deny  him  the  opportunity  to  show 
affirmatively  that  the  confession  was  not  voluntary:  People  v.  Soto,  49  CaL  67. 

Whbn  Ihadmissiblb. — A  confession  obtained  through  the  influence  of 
hope  or  fear,  or  extorted  by  means  of  threats  ov  promises,  cannot  be  ad- 
mitted in  evidence.  As  was  said  by  Byre,  O.  B.,  in  Bex  v.  Wariekehall,  I 
Loach  0.  0.  263s  "A  confession  forced  from  the  mind  by  the  flattery  of  hope, 
or  by  the  tortore  of  fear,  comes  in  so  questionable  a  shape,  when  it  is  to  be 
eoosidsred  as  the  evidence  of  guilty  that  no  credit  ought  to  be  given  to  it. 
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And  therefore  ife  is  rejected  ":  Johnmm  v.  StaU^  59  Ala.  87;  Peopk  v.  StiM, 
15  CaL  409;  People  ▼.  Akffofo,  34  Id.  218;  PeopUr,  Joknmm,  41  Id.  452;  Peo- 
ple  V.  jSorric,  49  Id.  342;  Simon  v.  i9ta<e,  6  Fla.  285;  From  ▼.  iSla^  40  Oa^ 
529;  AuHine  v.  Peqpfe,  51 IIL  236;  i^tate  v.  Ckambera,  39  Iow%  179;  Oarrard 
V.  i^fci^,  50  Mias.  147;  Becior  v.  iSto^,  2  Mo.  ]GG;  22  Am.  Dec.  454;  SlcUe  ▼. 
BixHJtman,  46  Mo.  566;  State  v.  Oit/U,  10  K.  J.  L.  163;  18  Am.  Dec  404; 
ffendrickaon  v.  People,  10  N.  Y.  13;  61  Am.  Dec.  721;  Warren  v.  State^  29 
Tex.  369;  Womack  v.  ^te^  16  Tex.  App.  178;  State  ▼.  Phelps,  11  Vt  116;  34 
Am.  Dec.  672;  Staie  ▼.  Walker,  34  Vt  296. 

WhKTHER    InDUCUCXNT    inTBT    BB  BT    PEBBOH   IN  AUTBOBITT. — All  the 

authorities  agree  that  a  confession  made  upon  an  induoemant  by  a  person  in 
authority,  or  by  another  person  under  snch  drcnmstancea  as  woold  justify 
the  accused  in  assuming  that  it  was  held  out  by  his  sanction,  is  ir^admissible 
in  evidence.  Sheriffs,  constables,  policemen,  magistrates,  prosecuting  attor- 
neys, the  master  or  mistress  of  the  accused,  the  prosecuting  witness*  or  the 
person  likely  to  prosecute  the  accused,  are  all  regarded  as  persons  in  au- 
thority: Wharton  on  Criminal  Evidence,  sec.  650;  Joy  on  Confessions,  5; 
Hex  y,  Thampeon,  1  Leach  C.  C.  291;  Rex  v.  Upchtrch,  1  Moody,  465;  Rex 
V.  Parrait,  4  Car.  &  P.  570;  Rex  ▼.  Thonuu,  6  Id.  353;  Rex  t.  Partridge,  7 
Id.  553;  Regina  v.  Drew,  8  Id.  140;  Regina  ▼.  Laugher,  2  Car.  &  E.  226; 
Reyina  v.  Oamer,  1  Den.  C.  C.  329;  Regina  y.  Luckhuret,  6  Cox  C.  C.  243; 
Regina  v.  Bate,  11  Id.  686;  Regina  v.  Doherty,  13  Id.  23;  Regina  ▼.  FenneO^ 
L.  R.  7  Q.  B.  D.  147;  Ward  v.  Staie,  50  Ala.  120;  Redd  y.  State,  69  Id.  255; 
Kellif  V.  State,  72  Id.  244;  PeopU  v.  Barric,  49  Cal.  342;  Bemj  y.  UnUed 
States,  2  Col.  186;  State  v.  Bostiek,  4  Harr.  (Del.)  563;  Barp  y.  State^  55  Ck. 
130;  Eyt-e  y.  State,  C8  Id.  601;  Rector  y.  Commcmoealth,  80  Ky.  468;  Com^ 
monweaUh  v.  Noti,  135  Mass.  269;  SUxU  y.  StaUy,  14  Minn.  105;  Simmme  y. 
iStote,  61  Miss.  243;  Stale  v.  ^o^an,  54  Mo.  192;  StaU  y.  PaUereon,  73  Id. 
695;  5tote  v.  York,  37  N.  H.  175;  People  y.  P/«7?ipi,  42  N.  Y.  200;  Seffr. 
State,  6  Baxt.  244;  SCaU  y.  TKoOer,  34  Vt.  296;  Vaughan  y.  CommoTiioeaZ^  17 
Gratt  576.  The  following  expressions  made  to  the  accused  by  persons  in 
authority  have  been  held  to  be  such  inducements  as  rendered  the  confessions 
inadmiasiblo:  "  Unless  you  give  me  a  more  satisfactoiy  account,  I  will  take 
you  before  a  magistrate  ";  "  Tell  mo  where  the  things  are,  and  I  will  be  fa- 
vorable to  you  ":  Rex  v.  Thompeon,  1  Leach  C.  C.  291;  "  Ton  had  bettor  split, 
and  uot  suffer  lor  all  of  them  ":  Rex  v.  Tliomae,  6  Car.  &  P.  353;  "I  should 
be  obliged  to  you  if  you  would  tell  us  what  yon  know  about  it;  if  yon  will  not» 
of  course  we  can  do  nothing  ":  Rex  v.  Partridge,  7  Id.  553;  "Yon  had  bet- 
ter toll  the  truth,  it  may  be  better  for  you'*:  Regina  v.  Oamer,  1  Den.  C.  GL 
329;  Regina  v.  Bate,,  11  Cox  C.  C.  686;  Regina  y.  Doherty,  13  Id.  23;  Regimi 
V.  Fennell,  L.  R.  7  Q.  B.  D.  147;  "She  did  not  expect  to  do  anything  with 
her  "  (the  accused),  spoken  by  the  mistress  of  the  accused:  State  v.  BoeHet,  4 
Harr.  (Del.)  563;  "  You  shall  not  be  hurt":  Earp  y.  State,  55  Ga.  136;  "If 
he  would  bring  up  the  meat  there  was  a  probability  that  the  whole  matter 
could  be  settled,**  spoken  by  the  person  from  whom  the  meat  had  been 
stolen:  Bgrd  v.  State,  68  Id.  661;  "He  would  not  prosecute  him  heavy*': 
Rector  v.  Commonwealth,  80  Ky.  468;  "  Ton  had  better  own  up.  I  was  in  the 
place  when  you  took  it;  we  have  got  you  down  fine;  this  is  not  the  first  yon 
have  taken;  we  have  got  other  things  against  you  nearly  as  good  as  this": 
Commonwealth  v.  Nott,  135  Mass.  269;  "  If  you  are  guilty  you  had  better  own 
it":  StaU  V.  ToHk,  37  N.  H.  175;  "The  best  he  could  do  would  be  to  own 
up;  it  would  be  better  for  him":  People  v.  PhiU^  42  N.  Y.  200;  "Yon  had 
better  tell  all  about  it '*i  Vaughan  v.  Commonwealth^  17  Gratt  576.    It  will 
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be  aeea  from  th«M  examples  that »  confenioa  indnoed  by  the  slightest  in- 
ducement of  either  hope  or  foar,  held  out  by  a  person  in  authority^  is  inad- 
missible.  And  where  confessions  are  obtained  from  the  accused  by  persons 
apparently  acting  with  aathority,  by  making  him  believe  that  ho  will  get  off 
easier  by  making  them,  snch  confessions  will  not  be  received:  People  v.  Wol- 
coU,  51  Mich.  G12;  Sniith  v.  SUxie,  10  Ind.  106;  Van  Buren  v.  StaU:,  24  Miss. 
512;  Jordan  v.  State,  32  Id.  382;  State  v.  Whitfxld,  70  N.  C.  356;  State  v. 
Day,  55  Vt.  610. 

In  England,  the  weight  of  authority  favors  the  proposition  that  a  confes- 
sion is  admissible  in  evidence^  although  an  inducement  has  been  held  ont» 
provided  such  inducement  did  not  proceed  from  one  in  authority:  Joy  on 
Confessions,  23-^.  And  there  are  respectable  authorities  in  this  country 
that  hold  that,  to  make  such  confessions  inadmissible,  the  inducement  must 
have  been  held  out  by  one  in  authority:  Wharton  on  Criminal  Evidence,  sec. 
650;  Young  v.  CommonweaWi,  8  Bush,  366;  Rke  v.  State,  22  Tex.  App.  654. 
But  this  rule  does  not  seem  to  be  so  rigidly  maintained  here  as  in  England: 
See  Peppfe  v.  Smith,  15  Cal.  409;  Jordan  v.  State,  32  Miss.  382.  Perhaps  a 
diBtinction  should  be  made,  in  this  respect,  between  inducements  of  hope  and 
those  of  fear.  A  promise  made  by  one  in  authority  seems  to  stand  upon  a 
different  footing  from  a  promLse  by  an  outsider,  v/ bo,  without  authority, 
undertakes  to  pronuse  what  it  is  clear  he  has  no  power  to  perform.  But 
where  a  confenion  is  induced  by  fear,  it  would  seem  to  be  equally  inadmis- 
sible, whether  the  fear  was  produced  by  the  threat  of  one  in  authority  or  of 
one  not  in  authority.  Bishop  says  that  a  confession  induced  by  fear,  pro- 
dttoed  by  persons  even  though  not  in  authority,  is  inadmissible.  And  this 
seems  to  accord  with  reason:  1  Bishop's  Criminal  Procedure,  sec  1237;  and 
see  Jordan  v.  State,  32  Miss.  382. 

If  the  confession  is  not  so  connected  with  the  inducement  as  to  be  a  conse- 
quence of  it,  it  will  be  admissible  in  evidence:  State  v.  Potter,  18  Conn.  166. 
A  confession  made  after  these  words  were  spoken  to  the  prisoner  was  held 
to  be  admissible:  "I  wish  you  would  tell  me  who  murdered  the  boy,  — pray 
split ":  Rez  v.  Shaw,  6  Car.  &  P.  372.  And  in  FovOa  v.  State,  8  Ohio  St  08, 
it  was  held  that  a  confession  was  not  inadmissible  because  made  by  the  pris- 
oner after  he  had  been  advised  that  if  he  was  guilty  the  confession  could  not 
put  him  in  any  worse  condition,  and  that  he  had  better  tell  the  truth  at  all 
times.  So  in  State  v.  Freeman,  12  Ind.  100,  a  confession  made  after  the  pris- 
oner had  been  told  that  there  was  "no  use  in  denying  it^  that  the  gold 
pieces  had  been  found  where  he  psssed  them,  that  he  had  better  own  up  to 
it,"  mm  held  admissible. 

CoLLATBUL  IiTDVCKKEirT.  —  An  inducement,  to  render  a  confession  inad- 
missible in  evidence,  must  have  reference  to  the  prisoner's  escape  from 
punishmsnt  for  the  crime  with  which  he  is  charged.  A  promise  of  some 
eollatersl  favor  will  not  have  the  effect  of  excluding  the  confession:  Rex  v. 
Ikyd,  6  Car.  &  P.  393;  Statf^Y.  Wentworth,  37  N.  H.  218;  Cox  v.  People,  80 
K.  T.  600;  State  v.  Tairo,  60  Vt  483.  In  the  case  of  Rex  v.  Lloyd,  wpra, 
the  oonstable  having  the  prisoner  in  custody  said  to  him:  "If  you  will  tell 
where  the  property  is,  yon  shall  see  your  wife."  Thii  was  held  not  to  be 
such  an  inducement  as  would  render  a  confession,  made  after  it  was  given, 
inadmissible.  And  in  State  v.  Tatro,  ewpra,  the  jailer  promised  the  prisoner, 
who  was  ohained  and  in  solitary  confinement,  that  he  should  be  unchained 
and  allowed  to  assoeiato  with  the  other  prisoners  if  he  would  make  a  full 
•oafsssiop.  It  was  held  that  a  confession  indoced  by  this  pronuse  was  ad- 
■istlble  in  evidence. 
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CuMfJBMunr  IimcrcxD  bt  Affkazi  to  Moxal  ob  Bsuoiomr  &arnMEm, 
—  An  appeal  to  the  spiritual  hopea  and  f ean  of  the  aociued,  or  an  ezhorta* 
tion,  peranasioiiy  or  advice  to  him  to  oonfeaa,  or  to  tell  tiie  truth,  win  not 
make  a  coofeaaioii  inadmiwiible,  where  no  temporal  benefit  or  advantage  m 
promised,  nor  any  hope  of  that  kind  held  oat  to  him:  Joy  on  Confeasions,  49, 
66;  1  Bishop's  (Mminal  Procedore,  sec  1225;  Wharton  on  Criminal  Bvt* 
dence,  sees.  647,  654;  Beynolds'a  Stephen  on  Evidence,  2d  ed.,  41;  Bern  t. 
GiOuim,  1  Moody  C.  0.  186;  Men  r.  Wilde,  1  Id.  452;  Rex  ▼.  OSmie^,  Jebb 
C.  O.  15,  19;  S^ina  v.  Sleeman,  6  Coz  0.  C.  245;  Iteghia  ▼.  Jetrvta,  L.  R  1 
C.  C.  06;  Hegina  t.  Jieeve^  2  Id.  962;  Aaron  r.  State,  87  Ala.  106;  £e%  t. 
StaU,  72  Id.  244;  CamnumweaUh  ▼.  Drmhe,  16  Haas.  161;  Coiimumweattk  v* 
Frtece,  140  Id.  276;  H<ndtin$  y,  SttOe,  7  Mo.  190;  State  ▼.  ^itrfeHda,  85  Id. 
146;  State  ▼.  Cfratii,  2  BaOey,  66;  29  Am.  Dec.  117;  MaOeweY.  State,  9  Lea, 
128.  The  following  expressions  hare  been  held  not  to  render  confessJoiM 
inadmissible,  under  the  rule  we  are  considering:  "Now,  kneel  yon  down,  I 
am  going  to  ask  yon  a  very  serioas  qnestion,  and  I  hope  yon  wiQ  tell  th» 
tmth,  in  the  presence  of  the  Almighty**:  Hex  ▼.  Wilde,  euprtt;  ''Don*!  run 
yonr  soul  into  sin,  bat  tell  the  tmth  **!  Jiegha  ▼.  Skeman,  supra;  *'  I  shoold 
advise  yon  that  to  any  question  that  may  be  put  to  yoa,  yon  will  answer 
truthfally,  so  that,  if  yon  have  committed  a  faolt,  yon  may  not  add  to  it  by 
stating  what  is  untrue  **:  Rqflna  v.  Jarvta,  supra;  '*  Yon  Ittd  better,  as  good 
boys,  tell  the  truth  ":  Ifeglna  v.  Reeve,  tttpra;  "An  honest  canfession  is  good 
for  tiie  soul ";  Matthews  v.  State,  supreu 

CosTBsaiON  Induced  bt  Dubxbs.  —  The  employment  of  torture  as  a  means 
of  eztortlng  confessiona  of  gailt  has  always  be«i  illegal  in  England:  Wills  on 
Circamstantial  Evidence,  90.  And  in  this  coontry  it  has  been  held  to  be  an 
indictable  offense  to  apply  torture  for  the  purpose  of  extorting  a  confession  of 
goilt:  State  v.  Uobbap  2  Tyler,  380;  Wharton  on  Criminal  Evidence,  sec.  646. 
Confessions  extorted  by  duress  are  not  voluntary,  and  are  therefore  inadmia- 
sible  in  evidence:  Toung  v.  State,  68  Ala.  669;  ffoober  v.  State,  81  Id.  51 ;  State 
▼.  Chambers,  39  Iowa,  179;  State  v.  ReoeUs,  34  La.  Ann.  381;  44  Am.  Rep.  436; 
Flagg  v.  People,  40  Mich.  706.  In  Eoober  v.  State,  supra,  the  accused,  who 
was  a  negro  girl,  seventeen  years  of  age,  of  weak  mental  capacity,  and  of  a 
humble  and  docile  disposition,  was  locked  up  in  the  smoke-house  by  her 
mistress,  who  told  her  that  she  reckoned  she  would  tell  her  about  the  crime, 
as  she  believed  she  knew  all  about  it  The  confession  thus  obtained  from 
the  accused  waa  rejected.  In  Tou»g  v.  Slate,  supra,  a  large  body  of  men 
took  the  prisoners  out  of  the  jail,  and  carried  them  to  a  place  near  the  scene 
of  the  crime,  where  the  confession  was  made.  The  confession  was  excluded, 
although  no  threats  were  made.  In  State  v.  ReveUs,  supra,  a  body  of  eighteen 
or  twenty  armed  men,  not  officers,  took  flie  aocoaed,  a  yoang  man  about 
eighteen  years  of  age,  out  of  bed  in  the  night-time,  tied  a  rope  around  his 
arms,  put  a  rope  about  his  nock,  and  started  to  bring  him  back  to  the  plae« 
where  the  crime  had  been  oonmiitted.  During  the  journey  the  acensed,  after 
being  warned  that  his  statements  might  be  used  against  him  on  his  trial, 
made  a  confession,  which  he  repeated  after  the  journey  was  ended.  The 
court  held  that  tiie  accosed  ''was  not»  and  oonld  not  be,  in  a  state  of  mind 
under  which  he  could  make  a  free  and  voluntary  confession  of  guilt,  uninflu- 
enced by  fear,  or  not  alarmed  by  the  dread  of  his  numerous  captors.**  la 
Flagg  v.  Peofie,  supra,  the  accused,  a  weak-minded  man,  was  given  whiaky 
to  drink,  taken  in  irons  to  a  lawyer's  office,  where,  with  bolted  doors,  he  was 
interrogated  in  the  presence  of  persons  hostile  to  him.  His  eonfes^ett  wai 
held  to  be  inadmissible.    In  State  v.  Chambers,  supra,  the  prisoner  was  i 
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by  A  moW  cat  of  thv  bnuJH  of  tiio*  offioor,  atid  thiwtniiod  tfy  tiioni  before  h# 
flnidfo  ft  oanfiMnoHf  which  ho  sfttrwiinii  rape&ted  to  aDaw  of  tho  mob,  who 
ptosuaod  to  protect  niiiL  Sotii  oonfcBnoiis  mn  hdd:  inadmuBible.  But 
where  a  prirato  penon  nad  to  the  priaoner:  "I  know  joar  father,  and  yon 
had  better  tell  m&Bo  I  can  tell  Mm,  eo  tint  he  can  he^  yon,**  a  oanfeesioa 
made  by  th»aoeit8ed  war  held  not  to  hare  been  obtained  by  dnreea,  and  to 
be  admisribler  UMdk  r.  Peopk,  99  MidL  216.  So  where  a  prisoner  m  cnt- 
tody-ndd:  "If  tiie handcnib  are  taken  off  I  wSI  tell  yon  where  I  put  the 
property,**  his  cuuflMsiuu  made  after  the  remoral  of  the  handcnffii  was  ad- 
mitted: Mex  r.  Cfreen^  6  Oar.  ft  P.  669. 

OfrtinneD  bt  Abtiiicb  ob  DsasPiroN.  —A  confession  is  admissible  in 
eridenoe,  notwithstanding  the  fact  that  it  has  been  obtained  from  the  ac- 
cused by  a  resort  to  arfcifioe,  deception,  or  falsehood.  However  reprehensi- 
ble and  dishonorable  snch  means  of  obtaining  a  confession  may  be,  yet  if  the 
confession  is  shown  to  have  been  voluntary,  and  not  to  have  been  made  by 
reason  of  inducements  that  would  be  likely  to  lead  the  accused  to  make  sn 
nntme  ocafessioB,  it  wfH  be  admitted  in  evidence  against  him:  Joy  on  Con- 
fessiooa,  42;  Wharton  on  Criminal  Endence^  sec.  670;  Bex  v.  DerrinffUm,  2 
Car.  ft  P.  418;  Rezr,  ThomoB,  7Id.  345;  Kingr.  State,  40  Ala.  314;  Oates  v. 
People,  14  HL  433;  Peoplfr,  Barber,  60  MidL  277;  1  Am.  St.  Eep.  601;  StaU 
r.  Staieg,  14  Miiqi.  106;  State  r.  Jones,  64  Mo.  478;  StaU  v.  Phelpe,  74  Id. 
128;  Stater.  Prederkks,  86 Id.  Itf ;  State t.  RuA,  95  Id.  199;  StaU t.  MUch^ 
eO,  1  FhilL  (N.  C.y447;  Hetdir.  States  20KeU  402;  67  Am.  Bep.  835;  Com- 
tmmwealth  v.  ffanhn,  8  Brewst.  461. 

CoNVKssioir  inn>KB  Irtoxxoatiov.  —The  fact  that  the  accused  was  intoxi- 
cated at  the  time  he  made  the  confession  will  not  of  itself  exclude  the  con- 
fession: Joy  on  Confessions,  18;  1  Bishop's  Criminal  Procedure,  sec.  1229| 
Wharton  on  Criminal  Evidence,  sec  676;  Eekridge  v.  State^  25  Ala.  30;  Xes- 
ier  V.  State^  S2  Ark.  727;  People  v.  Ramirez,  66  CaL  633;  Commonwealth  v. 
Bowe,  OGray,  110;  StaUr,  Orear,  28  Minn.  426;  41  Am.  Bep.  296;  WhUmeyr. 
State,  8  Mo.  166;  WiOkmer.  Slate,  12  Lea,  241;  Bex  v.  SpSUmry^  7  Car.  ft  P. 
187.  But  the  jury  may  consider  whether  or  not  the  accused  knew  what  he 
was  doing  at  the  time  he  made  the  confession:  Commonwealth  v.  Howe,  9 
Gray,  IIO. 

Statements  Maqb  in  Slxbt.  —Words  uttered  by  the  accused  while  sleep- 
ing oannot  be  admitted  in  evidence  against  him  as  a  confession:  People  v. 
Sobmson^  19  CaL  40;  Wharton  on  Criminal  Evidence,  se&  675. 

Cozmmoir  SuBSsqinEiiT  to  Ovx  IxiyocaED  sr  Impbopsb  LswmncE,  — 
Where  a  confession  has  been  improperly  obtained,  a  confession  subsequently 
made  is  not  artmiseihhi  in.  evidenoe,  unless  there  is  reasonaUe  ground  to 
believe  that^  iron  the  length  of  time  that  has  intervened,  from  pr^er  warn- 
ing given  to  the  accused  of  the  consequences^  or  fcoin  other  dxcumstances,  the 
hope  or  fear  thai  indnoed  the  f oarmer  oonfessiom  has  been  entirely  dispelled. 
In  snch  cases,  tho  subsequent  coafesrion  is  presumed  to  have  been  made  un- 
der the  sani#  influenceo  that  induced  the  former  one,  and  it  resta  upon  the 
proseentaon.  to  shew  that  the  contrary  is  the  ease:  Joy  on  Confessions^  69^ 
Wharton  on  Odminal  Evidence,  see.  677;  Bex  v.  Sherrimgton,  2  Lew.  C.  C 
123;  /Kfisv.Cccfier,  fiCsr.  ftP.535;  Beffimr.  JETeioctt; Car. ft M. 634;  Beghia 
V.  Bale,  11  Cox  C  C.  666;  Begma  v.  IM/erty,  13  Id.  23;  Begjaiar.  Bue,  13  Id. 
209;  Porter  v.  StaJtei,  65  AU.  95;  ^omisr  v.  State,  65  Id.  242;  MUdory  v. 
ftaii^62Id.  154;  Oieeav.  State,  78  Id.  425;  Xoesv.  State,  22  Ai^  336;  P«- 
fUY.  Jotmmm,  41  CaL  452;  Betryy,  UmiedStatee,  2CoL  186|  Simm  v.  S$ale^ 
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5FU.285;  SUiier.  Ckamben^  29 low%,  119; OonmumweaWir.  Kmapp,9Fkk. 
496;  20  Am.  Deo.  491;  CommoaweaUh  t.  Taylor,  6  Ciuh.  605;  CwnmomwaM 
V.  Cti22em  lllMaaa.436;  Staiey.  Jbfief,  64 Mo.  478;  iStoteT.  OMOd;  ION.  J.  U 
1G3;  18  Am.  Dec.  404;  PeopU  ▼.  BoberttoH,  1  Wheeler  C.  C.  66;  8taU  t.  /4n»- 
/iome,  06  N.  G.  638;  i9tote  t.  WuMngerode,  9  Or.  163.  And  in  State  ▼.  (Tftani- 
bcra,  39  Iowa»  179»  it  waa  held  that  the  lapae  of  ten  months  in  jail  wae  mot 
concluai^re  that  the  improper  inflnencee  under  which  the  former  eonfeerion 
was  made  had  ceased  to  operate.  Bat  if  it  is  erident  from  the  testimony  in 
the  case  that  the  effect  of  the  prior  improper  influences  had  entirely  ceased 
to  operate  before  the  subsequent  confession  was  made^  it  will  be  admisaiUei 
Brister  ▼.  State,  26  Ala.  129;  Porter  ▼.  State,  65  Id.  99;  People  t.  /tm  I\  32 
OaL  60;  iS^tate  ▼.  iSbper,  10  Me.  293;  33  Am.  Dec.  665;  Comniofii0eaft&  t.  £^^ 
9  Pick. '496;  20  Am.  Dec.  491;  People  v.  Barker,  60  Mich.  277;  1  Am.  Sk 
Kep.  601;  Stater.  OvUd,  ION.  J.  L.  163;  18  Am.  Deo.  404;  i^tato t.  iVos^. 
6  Bazt  539;  Beggarlyy,  StaU,91^  620. 

EzTBANBOutf  Faoib  Asgebtainkd  TSBOUOS  iHAlWillWngJI  OoBnuioH.  — 
Where  the  accused  in  making  an  involuntary  confession  makes  statementi 
of  extraneous  fact%  and  in  consequence  of  the  information  thus  obtained 
from  him,  the  property  stolen,  or  the  ixkstrument  of  the  erime^  or  the  bloody 
clothes  of  the  victim*  or  any  other  material  fact  is  discovered,  it  may  be 
shown  that  the  discovery  was  made  conformably  with  the  infonnation  given 
by  the  accused.  lb  may  be  shown  that  the  prisoner  said  that  the  thing 
would  be  found  by  seardiing  a  particular  place^  and  to  prove  that  it  was  so 
found,  but  not  that  the  prisoner  confessed  that  he  had  concealed  it  therei 
Joy  on  Oonfeasiona,  81;  GreenL  Ev.,  sec.  231;  1  Bishop's  Criminal  Procedure^ 
sec.  1242;  Wharton  on  Criminal  Evidence,  sec  678;  1  Phillips's  Evidence,  554; 
Roscoe's  Criminal  Evidence,  50;  Bex  v.  WarkhhaU,  1  Leach  C.  C.  263;  Bex 
V.  LocUuxrt,  1  Id.  386;  Begina  v.  Oould,  9  Car.  &  P.  364;  Murphy  v.  StaU,  63 
Ala.  1;  People  v.  Hoy  Ten,  34  Cal.  176;  Oatea  v.  People,  14  DL  433;  Jam  v. 
Comnumwealth,  2  Met  (Ky.)  30;  State  v.  Oarvey,  28  La.  Ann.  925;  26  Am. 
Rep.  123;  BeloUv.  State,  36  Miss.  96;  72  Am.  Dec  163;  Oarrardy.  State,  50 
Miss.  147;  UnUed  States  v.  Bkhard,  2  Cranch  C.  C.  439.  Ludeling,  C.  J.,  in 
delivering  the  opinion  of  the  court  in  State  v.  Oarvey,  eupra,  said:  *'  In  the 
present  case  it  was  the  confession  itself  which  was  objected  to,  and  it  should 
have  been  rejected.  Whether  the  finding  of  the  brickbat,  stave-pils^  and 
'other  facts'  corroborated  the  alleged  confessioa  or  not»  is  immaterial  in 
considering  the  admissibility  of  the  confession.  These  facts  might  have  been 
proved,  and  even  that  they  were  discovered  in  consequence  of  information 
received  from  the  accused,  without  making  a  oonfession,  unduly  obtained, 
admissible. " 

In  Texas  it  is  provided  by  statute  that  "theoontasioii  shall  not  beused, 
....  or  unless  in  connection  with  such  confession  he  make  statement  of 
facts  or  of  circumstances  that  are  found  to  be  tnie^  which  oondnoe  to  estab> 
lish  his  guilty  such  as  the  finding  of  secreted  or  stolen  property,  or  instru- 
ment with  which  he  states  the  offense  was  tommittud  "i  Willson's  Criminal 
fitatntes  of  Texas,  sec  750.  Under  this  statute  it  has  been  dedded  that 
where  the  extraneous  statements  of  the  aoonsed  have  been  found  to  be  true, 
the  confession,  ss  well  as  the  extraneous  foots,  is  admissible:  Welkr  v.  State, 
16  Tex.  App.  200^  overruling  all  prior  contrary  decisions;  WaOber  v.  State,  2 
Id.326;  Oisensv.  5tofe,16Id.448;  ColBnsv.  ^<aCe,20Id.899.  Ector,  P.  J., 
in  delivering  the  opinion  of  the  court  in  WaOoer  v.  State,  2  Tex.  App.  337,  saidx 
"In  this  state,  when  a  prisoner  makes  a  statement  of  foots,  and  in  oense* 
qnenoe  of  sach  information  the  property  stolen,  the  bloody  dothes  ef  tht 
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del endant^  «r  the  instrunM&t  with  whioh  ho  ■ayi  tho  cffenie  wia  oommitted, 
or  any  other  mfttorid  fact^  is  diaoorered^  loeh  rttttemonty  tpgethor  with  the 
coolenioii  of  the  crimo  itself,  is  proper  testiiiiony  to  go  to  the  jury."  And 
seei8j9ii|MoiiT.  i^lole,  54  AU.  241;  FrtderiekY.  Staie,3W.  Va.  685. 

CoimsooH  ov  Ffiomsi  to  Allow  Aoodbxd  to  Tubn  Stats's  En- 
DXHCS.  — A  oonfessum  obtained  from  the  accnsed  by  holding  oat  to  him  the 
hope  that  he  will  be  used  as  state's  eridenco  if  he  confesses  is  not  adous- 
siUe:  Begiiia  t.  OOUs,  11  Cox  C.  C.  69;  People  v.  Kurtz,  42  Hun,  335; 
Wamaek  t.  SiaU,  16  Tex.  App.  178.  And  the  fact  that  the  prisoner  after- 
wards refuses  to  keep  his  agreement  to  testify,  and  denies  that  he  made  snch 
ccnfsssiim,  will  not  render  the  confession  admissible  in  evidence:  Segitia  ▼. 
eOB$^  mipra;  Wcmack  t.  State^  mipnu  Bat  in  ^e  v.  CommomoeaZ^  29  Pa.  St 
489^  it  was  held  that  a  declaration  made  by  a  jailer  to  a  prisoner  after  her 
arrest^  "that  if  the  commonwealth  should  nse  any  of  them  as  witnesses,  he 
■apposed  it  woold  prefer  her  to  either  of  the  others  "  arrested  and  charged 
with  the  same  offianse,  was  not  snfficlent  to  exdade  a  volontaiy  confession 
mads  by  snch  prisoner  to  a  magirtrate  on  the  same  day,  after  being  can- 
tioned  that  her  confession  might  be  used  against  her. 

Ck>iranoN  is  Etidbvcb  only  againbt  Pkbsov  MAKnra  It.— A  con- 
Isarion  is  only  admissible  in  evidence  against  the  party  himself  who  makes 
it»  and  is  not  admissible  against  another,  jointly  indicted  with  him,  for  any 
pnrpose:  Porter  v.  State,  55  Ala.  96;  Metcalfe  v.  Cornier,  litt  8eL  Cas.  497; 
18  Am.  Dec  340;  Priest  v.  State,  10  Neb.  393. 

Wbolx  CoNRSsioir  wrar  bv  Adiottbd. — II  any  part  of  a  confeasicn  is 
introdnoed  in  evidence,  the  aocased  is  entitled  to  have  the  whole  of  what  he 
said  admitted:  1  Bishop's  Criminal  Prooedore,  sec  1241;  People  r.  Navu,  3 
OsL  106;  People  v.  Murphy,  39  Id.  52;  Harrimm  v.  Staie,  20  Tex.  App.  387; 
^rownT.  C9aiimmioea/<A,9Leigh,633;  33Am.Dec.263.  A  witness  who  has 
a  very  inqperf eet  knowledge  nf  the  langnage  in  which  the  alleged  confession 
was  made,  and  who  did  not  nnderstand  the  whole  of  the  conversation  in 
which  it  was  made,  is  not  competent  to  testify  as  to  snch  confession:  People 
V.  QMberi,  39  OaL  663. 

CkwrnnoH,  without  Pboov  ov  Cobfvs  Dujen.  —  Extrajodioial  confes- 
sions of  gailt»  withoat  proof  of  the  eorpm  ddkU,  are  insnfficifmt  to  jnstify  a 
conviction:  1  Bishop's  Criminal  Prooedore,  sec  1068)  1  GreenL  Ev.,  sec.  217; 
Wharton  on  Criminal  Evidence,  sec  632;  Wills  on  CSrcamstantial  Evidence, 
88;  MatOiewe  v.  State,  56  Ala.  187;  28  Am.  Bep.  698;  PeopUr.  Jones,  31  GaL 
565;  People  v.  TkraU,  50  Id.  415;  Ma^Y.  People,  92  DL  843;  WUUamie  v. 
People,  101  Id.  382;  Cuwdnt^iam  v.  ComaummeaUk,  9  Bosh,  149;  Strim^eOom 
V.  State,  26  Miss.  157;  BMMm  v.  State,  12  Mc  592;  StaU  v.  Sooti,  39  Id. 
424;  StaUY.  Oemum,  54  Id.  526;  14  Am.  Bep.  481;  Priest  v.  State,  10  Neb. 
803;  ComnumwecUth  v.  Banlon,  8  Brewst  461;  €hra]f  v.  Commonwealth,  101 
Pa.  St  880;  47  Am.  Bep.  733.  Bat  if  there  be  sofficient  evidence  of  the 
eorpmo  ddktt  to  satisfy  the  minds  of  the  jory,  then  the  confession  of  the  ac- 
cnsed will  be  sofficient  to  justify  a  oonviction:  Window  v.  State,  76  Ala.  42; 
StaU  V.  Pattermm,  73  Mc  685.  A  jndicial  confession  is  sufficient  withoat 
proof  of  the eorpiis defied.*  StaUY.  Lamb,7Bl^  218. 

What  CoranTDm  "BRXAKnro"  so  is  to  Rknder  Pabtt  Ouiltt  oi 
BonoLABT:  See  the  extended  note  to  PeopHs  v.  Rkhards,  2  Am.  St.  Bep. 
873  et  seq. 

ComncnoH  ov  Fuoht  Babs  Fdbtkie  PBOOOunoff  whxh:  See  ex- 
tended note  to  Cremsknw  v.  State,  17  Am.  Dec  791  et  seq.;  KMrnmer  v. 
State,  39  Misc  548;  77  Am.  Dec  696^  607. 
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HOOTTON    V.    BbYAN. 

[78  QB0IAL4,  ISLi 

BviDXHCB  TO  Show  Who  Takis^  "Child'* ih  Tkov  Dub.  — > Whara • 

woman  of  Buch  an  age  that  then  is  no  powrihility  of  hm  having  fntoM 
issne  purchases  land,  and  has  it  conveyed  to  a  tnutss  in  tcnrt  for  har 
sole  and  separate  use  for  her  natocal  Uf e,  and  aftar  hec  death  to  snok 
child  or  children  as  she  may  leave  living,  at  the  tim(S<kf  her  death,  evi< 
dence  that  she  had  no  children  of  her  own»  that  a  danghter  of  a  former 
husband  always  lived  with  her,  and  was  alwayii  recogjuaed  by  her  as  her 
child,  that  there  was  no  other  person  in  being  when  the  deed  was  made^ 
or  afterwards,  to  fill  the  description  of  her  child  as  used  therein,  ssd 
that  a  part  of  the  money  paid  for  the  property  was  probably  derived 
from  said  former  husband,  is  sufficient  to  show  that  said  daughter  was 
the  person  intended  to  take  in  remainder  after  the  death  of  the  eettid 
que  v»e.  This  is  a  case  of  latent  ambiguity  rather  than  of  mistake  ae  to 
the  person  designated  as  beneficiary  in  the  deed. 

PiBOL  Evn>K»CB  IS  Admibsiblb  to  Afplt  Description  ov  Pxbson  Gmsa 
Cf  Deed  so  as  to  ascertain  the  particular  person  intended  to  be  embraced 
in  that  description,  and  to  explain  all  latent  ambiguities,  and  the  evi- 
dence required  for  that  purpose  need  not  be  of  the  same  high  character 
and  tendency  as  that  which  would  be  required  to  authorise  the  oorreo* 
tion  of  a  mistake  therein. 

PcBCHABB  Bv  ADMiinsTRATcm  AT  HIS  OwN  Salb  IS  VoiDABLB  at  the  Op- 
tion of  any  party  interested  in  the  property,  whetiier  the  sale  be  made 
directly  to  him  or  through  the  interposition  of  another  person. 

AimiinsTBjnoR  is  iror  Bona  FtoB  Pubcbasbr  for  Valux  without  Ko- 
TTOB,  so  as  to  entity  him  toan- allowance  for  his  improvements,  where  he 
sells  land  in  which  he  knows  that  his  intestate  had  no  interest  therein 
upon  which  he  could  administer,  and  becomes  the  purchaser  at  his  own 
s^e.  And,  in  an  action  brought  against  him  by  the  person  entitled  to 
such  property,  for  the  recovery  thereof,  he  will  not  be  allowed  for  his 
iaapravementB,  except  as  a  set-eff  agaioBt  mesne  proteL 

Bill  in  equity.    The  opinion  statea  the  case. 

JcuJuon  and  Whatltf^  and  Du^  BigfM^  and  JVtuer,  for  th» 
plaintiffii  in  error. 

/.  R.  Sau88y  a/ad  I.  Beckett^  &r  the  defendant 

Hall,  J.  Diana  Bryan  extiibited  her  bill  on  the  eqnitjr 
side  of  the  court  against  U.  L.  Ebustonf  both  in  bis  Individ* 
ual  capacity  and  as  administrator  of  Diana  Jordan,  deceased, 
and  others,  for  the  purpose  of  recovering  a  portion  of  a  city 
lot  situated  in  Savannah,  which  she  alleged  had  been  pur- 
chased at  his  own  sale  by  the  said  Houston,  administrator  as 
aforesaid,  not  directly,  but  through  the  agency  of  another. 
She  alleged  that  she  was  the  child  of  one  Alexander  Cannon 
by  a  former  wife;  thai  Cannon  was  the  hosbaod  of  Diana, 
irtio,  after  his  death,  married  Archie  Jordan;  that  at  the  time 
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of  Camioii's  death  be  was  a  elave;  thai  tks  thea  wife  of  the 
said  Cannon  was  also  a  slave;  that  Gannon  left  with  his  said 
wife,  Diana,  at  his  death,  eight  hundred  or  a  thousand  dollars 
in  specie,  which  he  directed  her  to  invest  in  a  lot  and  building 
for  the  joint  use  of  herself  and  his  said  wife  during  the  h£b 
of  the  wife,  and  after  her  death  to  his  said  child,  the  com- 
plainant; tiiat  he  had  no  children  by  his  wife,  the  said  Diana; 
that  this  money  was  kept  until  the  slaves  were  manumitted; 
that  after  their  manumission,  the  widow  of  Gannon  intermar- 
ried with  Archie  Jordan,  and  that  on  the  2d-  of  May,  1876, 
this  money  was  invested  by  her  in  the  property  covered  by  the 
trust  deed  in  question;  that  the  trusts  set  forth  and  declared 
in  said  deed  were  wrongfully,  ignorantly,  and  by  mistake  set 
forth  and  described  as  follows,  to  wit:  ''In  trust  for  the  sole 
and  separate  use  of  Diana  Jordan  for  her  natural  life,  and 
after  her  death  to  such  child  or  children  as  she  may  leave 
living  at  the  time  of  her  death,  share  and  share  alike,  with 
power  to  said  Diana  Jordan  to  authorize  her  trustee,  the  said 
Archie  Jordan,  to  sell  the  whole  or  any  part  of  the  trust  estate, 
and  to  reinvest  the  proceeds  in  such  other  property  as  she  may 
deem  best  for  the  interest  of  said  estate." 

It  appears  that  Diana  Jordan  had  no  children  of  her  own, 
and  had  adopted  and  raised  the  complainant  as  her  own  child; 
that  at  the  making  of  this  deed,  she  had  reached  that  period 
of  life  when  there  was  no  possibility  of  issue.  The  relation  of 
parent  and  child  had  always,  from  her  marriage  with  Cannon, 
existed  between  complainant  and  Diana  Jordan.  Archie 
Jordan  died  in  1882.  No  successor  in  the  trust  had  been  ap- 
pointed, and  at  the  death  of  Diana  Jordan,  which  occurred  in 
May,  1884,  it  was  still  vacant  Houston  qualified  as  her 
administrator  in  June,  1881.  Previous  to  her  death,  he  had 
purchased  from  her  trustee  and  herself  a  portion  of  the  lot  in 
dispute;  and  it  appears  that  he  had  Diana  Bryan,  the  com- 
plainant, to  sign  the  deed  conveying  the  land  thus  purchased. 
This  signature  was  made  by  her  mark,  and  whether  she 
signed  it  as  a  witness  simply,  or  as  one  of  the  feofibrs,  is 
somewhat  doubtful.  On  the  trial  there  was  much  conflicting 
evidence  upon  the  issue  made  by  the  bill  and  answer.  The 
jury,  however,  found  the  premises  in  favor  of  the  complainant, 
and  the  court  decreed  in  accordance  with  their  finding. 
Thereupon  a  motion  was  made  for  a  new  trial  on  various 
grounds,  which  was  refused,  and  the  defendant  brought  tha 
case  here  for  review.    It  will  not  be  neoessary  to  consider  all 
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the  questions  made  by  this  record  in  order  to  dispose  of  the 
case. 

1.  Is  there  evidence  sufficient  to  show  that  Diana  Bryan 
was  the  party  intended  to  take  in  remainder  under  this  trust 
deed  after  the  death  of  Diana  Jordan,  the  cestui  qus  viet  We 
think  the  circumstances  make  quite  a  clear  case  leading  to 
this  conclusion.  It  is  certain  that  the  trust  property  was  pur- 
chased with  funds  furnished  by  Diana  Jordan;  but  whether 
any  portion  of  these  funds  was  derived  from  the  amount 
claimed  to  haVe  been  left  by  her  former  husband,  Alexander 
<7annon,  is,  though  not  so  clear,  yet  quite  immaterial,  though 
the  probability,  from  the  testimony,  is,  that  some  portions  of 
that  fund  contributed  to  the  purchase.  In  the  next  place, 
Diana  Jordan  claimed  and  treated  no  other  person  than  the 
complainant  as  her  child.  Complainant  always  lived  with 
her,  and  was  always  recognized  by  her  as  her  child.  There 
was  no  other  person  in  being  at  the  time  or  subsequent  to  the 
execution  of  the  trust  deed  to  fill  the  description  of  her  child 
as  used  in  that  instrument,  or  to  whom  reference  was  probably 
made.  That  the  testimony  to  establish  a  mistake  in  the  exQ« 
cution  of  a  solemn  instrument  of  this  character  must  be  clear 
and  satisfactory,  admits  of  no  dispute.  The  power  to  correct 
mistakes  in  a  deed  should  be  exercised  with  caution;  and  to 
justify  it,  the  evidence  should  be  clear,  unequivocal,  and  do* 
cisive  as  to  the  mistake:  Code,  sec.  8117,  and  citations.  But 
this  is  rather  a  latent  ambiguity  than  a  mistake  as  to  the  per- 
son designated  as  beneficiary  in  this  deed,  and  who,  under  the 
circumstances,  was  intended  by  the  designation  ^' child  or 
children  of  Diana  Jordan*'  to  take  in  remainder.  She  had 
never  regarded  any  other  person  than  complainant  as  sustain- 
ing to  her  that  relation.  It  is  admissible  to  apply,  by  parol 
testimony,  the  description  given  in  an  instrument  so  as  to 
ascertain  the  particular  person  or  persons  intended  to  be  em- 
braced in  that  description.  Indeed,  parol  evidence  is  admissi- 
ble to  explain  all  such  ambiguities:  Code,  sees.  3801,  2757, 
2457.  And  we  are  not  prepared  to  hold  that  the  evidence  re- 
quired to  apply  such  an  ambiguous  description  should  be  of 
tiie  same  high  character  and  tendency  as  that  which  would 
authorize  the  correction  of  a  mistake. 

2.  The  disability  of  Alexander  Cannon  to  acquire  and 
transmit  property  on  account  of  his  slavery  is  not  necessarily 
involved  in  this  case.  The  fact  that  his  widow,  Diana  Jor- 
dan, made  this  purchase  and  declared  this  trust  after  hei 
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manumisBSOiiy  and  when  she  was  yeeted  with  full  power  and 
anthority  to  enter  into  such  a  transaction,  is  sufficient  to  sus- 
tain the  validity  of  the  deed  to  the  land  purchased  by  her  and 
conveyed  to  her  trustee.  She  had  the  right  to  acquire,  hold, 
and  dispose  of  property.  The  source  from  she  derived  the 
money  could  have  no  bearing  upon  the  issue,  other  than  as  it 
tended  to  show  the  probability  of  the  trust  being  made  in 
favor  of  complainant  For  that  purpose,  it  was  admissible  as 
evidence;  and  the  jury  had  a  right  to  consider  it,  with  other 
proof  in  the  case,  as  conducing  to  the  conclusion  which  they 
reached. 

8.  It  is  familiar  learning  that  a  purchase  made  by  an  ex* 
ecutor,  administrator,  or  other  trustee  at  his  own  sale,  is  void- 
able at  the  option  of  any  party  interested  in  the  property, 
whether  the  sale  be  made  directly  to  him  or  through  the  inter- 
position of  another  person.  There  seems  to  have  been  great 
haste  in  administering  this  estate  and  winding  up  its  affidrs. 
The  property  was  sold  to  a  person  who  conveyed  it,  in  a  few 
days  after,  fo  the  administrator.  No  money  appears  to  have 
passed  between  them.  The  title  was  made  by  the  adminis- 
trator to  the  purchaser  at  the  sale,  when  the  property  was 
immediately  reconveyed  to  the  person  acting  as  administrator. 
It  is  evident  that  this  administrator  was  apprised  of  the  claim 
that  complainant  had  on  this  property  before  he  ever  admin- 
istered upon  the  estate,  at  least  before  he  took  possession  of  it, 
and  made  any  improvements  upon  it.  It  would  not  be  going 
too  far  to  infer  that  he  administered  upon  this  estate  with  a 
view  of  procuring  the  remainder  of  the  lot,  a  part  of  which  he 
had  previously  purchased.  There  has,  in  fact,  been  no  admin- 
istration of  this  estate.  Diana  Jordan  had  nothing  in  this 
property  to  administer.  Her  interest  in  it  terminated  at  her 
death.  She  had  nothing  but  a  life  estate,  and  of  that  the  de- 
fendant Houston  seems  to  have  been  well  apprised.  The 
only  portion  of  her  estate,  some  household  furniture  and  other 
personal  e£fect8  of  like  character,  that  ought  to  have  been 
administered,  he  suflTered  to  be  divided  without  administration 
among  the  heirs  of  her  late  husband,  Diana  Bryan,  and  certain 
of  the  collateral  relations  of  Diana  Jordan. 

The  claim  set  up  by  Houston  for  improvements  made  by 
him,  any  further  than  they  served  as  a  set-off  against  mesne 
proGts,  was  wholly  untenable.  He  was  charged  with  notice, 
as  we  have  seen,  of  complainant's  rights  in  the  land  purchased 
at  bis  own  sale;  besides,  he  knew  that  Diana  Jordan  had  no 
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interest  in  it^  jod  which  he  could  adminieter.  In  oo  eeDee  of 
the  tenn  wu  he  Abonafids  parchaeer  f<Hr  value  without  notice^ 
entitled  to  avail  himaelf  of  the  liberal  rule  m  (amr  of  «iich  a 
purchaser  as  to  the  allowance  of  imprevementB:  Code,  eec. 
3464,  and  citations;  Euffin  v.  Paris,  75  Ga.  653;  Nuam  v.  Atr- 
^r^  76  Id.  7X)5.  The  notice  brought  home  to  Houston  a£fected 
his  conscience  and  made  his  purchase  covinous  {Urqv,hart  y. 
LevereOf  69  Id.  92),  independently  of  the  legal  fraud  implied 
from  the  confidential  relation  in  which  he  stood  to  the  trosi 
property  and  the  complainajat  who  claims  it 

4.  Though  not  absolutely  required,  we  think  this  verdiet 
sustained  by  the  weight  of  the  evidence,  and  that  Judge 
Adams  properly  exercised  his  disaretiim  in  xefiasing  to  grant 
the  new  trial. 

Judgment  affirmed.  

Pabol  EvmxHCB  is  ADmsaiBLB  to  ExPLAnr  Ajcbioititt  nr  Dun:  SchmUt 
T.  SckmUz,  19  WiB.  2ffl;  83  Am.  Deo.  681;  as  to  idfiHtify  person  mentioned  in 
tiM  instrament:  ffeodenm  ▼.  Badsney,  2S  Oa.  883;  68  Am.  Dec  629. 

Wbd  wnxi  Takb  vndbb  Word  "GHniDREM*:  See  Crun  t.  McKee,  si 
Head,  I;  73  Am.  Dec  186^  and  note. 

PuBOHAss  BT  Ekboutob  AS  Owx  Balb  IS  VomaBLB  at  eleetion  cf  parties 
Intarestedz  AiiJ<&T.<?nififterry,  39Ga.381;  09  Am.  Deo.  464^  and  note. 


Wright  v.  City  Council  op  Augusta. 

[78  QXOBOIA,  aiL] 
MUHICIPAL    Ck)BF0&ATI05  18  FOT   LlABLB  TOB    DaHAOB  BT  FzBB  VO  PBOP- 

EBTT  of  a  citizen,  resulting  from  its  failure  to  provide  anitaUe  apparatas 
and  a  snfficient  supply  of  water  to  extingoish  the  flames,  or  from  the 
inefficiency,  carelessDesi^  and  neglect  of  its  fiMmen,  or  of  the  officers 
in  charge  of  them,  and  whose  opezations  it  is  their  duty  to  direct^  al- 
though it  levies  a  water  tax  annually,  and  engsges  to  have  constantly 
available  an  abnndant  supply  of  water  for  all  purposes. 
MiTKioiPAL  Corporation  is  Liablb  vqr  Nbolxobhob  oitlt  nr  Gasis  where 
the  negligenoe  or  non-feasance  of  its  ordinary  agents  and  servants,  as 
distinguished  from  that  of  iis  officerS|  canses  the  injury,  or  where  the 
loss  results  from  acts  merely  ministerial,  as  distinguished  from  such  as 
are  legislative  and  governmental  in  character,  exercised  for  the  sole  and 
Immediate  benefit  of  the  public,  or  where  the  corporation,  as  a  corpora- 
tion, is  exercising  its  private  franchise  powers  and  privilegeo  which 
belong  to  it  for  its  immediate  ccM*porate  benefit,  or  is  dealing  with  prop* 
erty  held  by  it  for  its  corporate  advantage,  gain,  or  ■■^f^^"'^"\  though 
inuring  ultimately  to  the  benefit  of  the  general  publia 


Action  for  damages.    The  opinion  states  the  < 
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Leonard  Fkinity  mnd  S^km  ZhOehsr^  tat  the  plaintiff  in 
error. 

John  8.  Dafridaon^  for  the  defendant 

Haix,  J.  Wright  broqght  suit  against  the  oity  oonnoil  of 
Augusta,  averring  in  his  declaratioo  that  he  was  a  citisen  of 
Augusta,  and  owner  of  two  adjacent  houses  therein;  that, 
without  fault  on  his  part,  one  of  them  eaugbt  fire;  that  the 
fire  department  promptly  appealed,  bat  were  onable  to  open 
the  fire-plug  fiir  thai  looality  with  their  nsoal  af^plianoes;  that 
it  was  found  necesaarj  to  send  off  after  a  monkey-wrench 
wherewith  to  open  it,  thus  consuming  much  valuaUe  time; 
that  on  the  plug  heing  finally  opened,  it  was  disooTered  there 
was  no  water  in  the  main;  that  a  speeial  messenger  was  then 
dispatched  to  the  city  water-works,  and  a  supply  of  water 
having  been  at  last  pressed  into  the  main,  the  firemen  at  oooe 
extinguished  the  conflagration,  but  not  until  one  of  the  plain* 
tiff's  houses  had  been  wholly  destroyed  and  the  other  much 
injured,  to  his  damage  twelve  hundred  dollam;  that  defend- 
ant is  liable  therefor;  that  it  annually  levies  a  large  wiateo^ 
taz,  and  engages  to  have  constantly  available  saa  abundant 
supply  of  water  lor  all  purposes;  that  it  has  in  its  employ 
certain  offiosm,  whose  duty  it  is,  under  the  city  ordinances,  to 
keep  the  firebugs  in  good  order,  and  the  mains  filled  with 
water  at  pvaper  pressure;  that  on  ithis  occasion  said  officers 
failed  and  n^gkoted  1k>  perform  said  duties,  whereby  plaintiff 
was  endamaged  as  aforesaid;  thai  on  prior  like  oecasioiis 
they  had  been  similarly  neglioBut;  that  aueh  negligence  liad 
been  reported,  and  was  well  knewn  to  defendant,  prior  to  tbe 
fire  on  plaintiff's  prmnises,  but  aiotwithetanding  such  knowl- 
edge defendant  ootttiMied  them  in  its  employ;  aad  sinee  said 
fire,  with  fiiU  knowledge  of  their  ne^genoe  thnrest,  still  De- 
tains them.  To  this  dedasation  tbe  defondant  denMured, 
upon  the  sronnd  that  it  jeto  forth  no  legal  cause  of  aotion 
against  it,  and  the  eonrt  euatatned  the  demurrer,  and  dis- 
miased  the  anit.  To  thia  jndcment  tbe  phdiitiff  excepted, 
and  this  ezeeption  bongs  «p  the^iuestkm  for  our  <deterottna- 


Our  attention  has  been  directed  tone  ease  whefs  a  mumoi- 
pal  oorpoution  has  been  held  liahle  for  4Mmafp  done  to  the 
fropartyofoeitiflenineooaeqfMBoe  of  Its  foihiee  to  provide 
smiahk  engines  and  affmratos,  or  on  ooeowut  of  defeotivo 
cistens,  or  an  insnffioient  supply  of  water  to  oKtuguUi  the 
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flames,  or  the  inefficiency,  carelessness,  and  neglect  of  its  fire^ 
men,  or  the  officers  in  charge  of  them,  and  whose  duty  it  is  to 
direct  their  operations;  while  we  have  been  furnished  with  a 
number  of  cases  that  hold  they  are  not  so  liable,  even  where 
they  have  authority  to  levy  and  collect,  and  do  levy  and  col- 
lect, a  tax  for  that  purpose. 

'^  The  exemption  from  liability,''  says  Dillon  (2  Municipal 
Corporations,  8d  ed.,  sec.  976),  '^is  placed  upon  the  ground 
that  the  service  is  performed  by  the  corporation  in  obedience 
to  an  act  of  the  legislature, — is  one  in  which  the  corporation 
has  no  particular  interest,  and  from  which  it  derives  no  spe- 
cial benefit  in  its  corporate  capacity;  that  the  members  of  the 
fire  department,  although  appointed  by  the  city  corporation, 
are  not  the  agents  and  servants  of  the  city  for  whose  conduct 
it  is  liable;  but  they  act  rather  as  the  officers,  of  the  city, 
charged  with  a  public  service,  for  whose  negligence  in  dis- 
charge of  official  duty  no  action  lies  against  the  city  without 
being  expressly  given;  and  the  maxim  respondeat  superior  has 
therefore  no  application.  Nor  is  such  a  corporation  liable  to 
the  owners  of  property  destroyed  or  damaged  by  fire  in  conpe- 
quence  of  its  neglect  to  provide  suitable  engines  or  fire  appa- 
ratus, or  to  provide  and  keep  in  repair  public  cisterns.  A 
liability  on  the  part  of  the  corporation  was  sought  to  be  sus- 
tained upon  the  ground  of  the  neglect  of  a  corporate  duty,  but 
the  court  considered  that  powers  of  this  nature  were  legisla- 
tive and  governmental,  and  excluded  the  notion  of  implied 
responsibility  to  individuals  based  on  neglect  or  non-feasance, 
and  distinguished  the  case  from  those  in  which  the  duty  is 
piurely  ministerial."  In  BUick  v.  (Hty  of  Columbiay  19  S.  C. 
412,  45  Am.  Rep.  785,  the  supreme  court  of  South  Carolina, 
In  a  well-considered  and  able  judgment  pronounced  by  Mc- 
(jowan,  J.,  after  a  critical  examination  and  exhaustive  review 
of  the  cases  upon  the  subject,  reached  the  conclusion  that  ^Hhe 
city  was  not  liable  to  a  citizen  for  the  destruction  of  his  house 
by  fire,  owing  to  an  inadequate  supply  of  water,  although  it 
taxed  him  for  water,  and  there  was  an  understanding  that 
there  should  always  be  an  adequate  supply  for  extinguishing 
fires."  Whenever  the  negligence  or  non-feasance  of  the  ordi- 
nary agents  and  servants  of  the  corporation,  as  distinguished 
from  that  of  its  officers,  causes  the  injury,  or  when  the  loss  re- 
sults from  acts  merely  ministerial,  as  distinguished  from  such 
as  are  legislative  and  governmental  in  character,  exercised  for 
the  sole  and  immediate  benefit  of  the  public,  or  where  the  cor- 
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poration  is  ezerdaixig,  as  a  oorporatioQy  its  private  franchise 
powers  and  privileges,  which  belong  to  it  for  its  immediate 
corporate  benefit,  or  is  dealing  with  property  held  by  it  for 
its  corporate  advantage,  gain,  or  emolnment,  though  inuring 
ultimately  to  the  benefit  of  the  general  public,  then,  and  only 
then,  it  becomes  liable  for  the  negligent  exercise  of  such  pow- 
ers precisely  as  are  individuals.  This  clear  and  essential  dis- 
tinction is  sustained  by  a  multitude  of  cases  cited  by  the 
supreme  court  of  Vermont,  and  many  others  which  might 
have  been  added,  in  Welch  v.  VtOage  of  BuOand,  56  Vt.  228, 
43  Am.  Rep.  766  et  seq.,  and  effectively  disposes  of  the  cita- 
tions of  cases  on  the  brief  of  the  learned  and  indefatigable 
counsel  for  the  plaintiff  in  error,  where  municipal  corporations 
have  been  held  liable  for  injuries  to  individuals,  resulting 
from  negligent  construction  and  repairs  of  streets,  bridges, 
cunals,  sewers,  etc.,  and  plainly  points  out  the  difference  be- 
tween these  cases  and  such  damage  as  may  be  occasioned  by 
the  negligent  and  careless  conduct  of  those  engaged  in  operat- 
ing the  fire  department  The  abrogation  of  such  a  distinction, 
and  the  failure  to  observe  it  in  judicial  proceedings,  would,  as 
it  seems  to  us,  be  contrary  to  sound  public  policy,  and  tend  to 
the  serious  embarrassment,  if  it  did  not  bring  about  the  utter 
insolvency,  of  municipal  corporations;  and  such  is  the  view 
which  appears  to  have  infiuenced  the  courts  in  making  and 
enforcing  it,  as  appears  from  the  numerous  decisions  made, 
many  of  which  have  been  brought  to  our  notice  in  the  argu- 
ment. As  we  are  of  the  opinion  that  there  could  have  been 
no  other  judgment,  under  the  law,  than  that  rendered  on  the 
demurrer  of  the  defendant,  we  must  order  the  judgment 
affirmed.  

MmnoiPAL  GoBYORAnoN  n  Lublb  yob  Nmuobnob  onlj  whare  it  p«r- 
fomw  ninittttriftl  mata,  and  not  for  injaries  from  legialati^e  or  jndioial  aotis 
I>oole^r.8utUn^n2laiL45h  2  Am.  St.  Rep.  200;  MeDade  r.  CkeMer,  117 
Pa.  81  4i4;  2  Am.  8t  Rep.  681.  A  city  is  not  liable  for  loes  by  fire  by  rea- 
■on  of  lack  of  water,  wbere  it  is  not  bound  by  its  charter  to  provide  watei 
far  eztingushment  of  fires:  See  Ilendel  v.  WhteUng,  28  W.  Va.  288^  67  Am. 
Rep.  664»  citing  uiany  cases  on  this  topia 
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Past  Iusor  OoHABnjannr  nm  not  RnrvxE  Vbn>  ob  Iklmil  Qm  bj 

CoKTAAcer  TO  KLuu  tltMrniMAnmi  «in  IvjTOr  Dom  mm  B^n  Illegal 
C(»LABrBATi09«  wiucb  fiOnt4Mn»  .oo  4it]|mkdAa  lor  fntaut  iateBacmraey  it 
nofc  invalid,  joren  though  tha  interoonsM  b0  kept  vp  after  the  oontraot 
has  been  folly  executed,  where  there  ia  no  evidenoe  of  any  promiae  or 
undenrtanding  other  than  that  infened  from  tha  faot  of  future  illicit 
iateroanrae  batiMen  theipartiea. 

IhBTISB  10  J^iaUSAL  BAUaHXXB  OM   TlSTAZOBt  AMP  TO  BSK   iLUGOirOfATl 

CmuoLES  by  a  deceased  friend  of  tha  testator*  is  not  i]legal»  nor  is  it 
made  so  by  any  illicit  intercourse  between  aaid  daughter  and  one  of  the 
testator'a  exeeutors,  when  there  is  no  proof  to  oharge  tiia  testator  with 
knowledge  of  sueh  intereoiixae,  or  to  show  "that  ha  in  any  way  encoui* 
agadwor  pnomnted  .it,  and  where.hia  will  makes  no  pneidsion  for  the  car- 
drying  on  of  such  intercourse,  or  for  the  inaint4manioe  of  any  ofibpring 
that  n4ght  result  therefrom. 

ElGSra  AND  LlABILITIBS  OF  COLOBXD  RaCB  IN  EeBFBCT  TO  IlLIOIT  InTER- 

tmnnaire  the  samons  thoaa  of  ike  srkiAa  moa.  And  tHuiarer  rights 
'And  pyivikges.halciig  to«ii«hftt0-«QBanbine,ior  to>a  baatand  white  woman 
juid.lMr  children,  jielong  alao  toia  coloaad  woman  and  har  ehildrea.  The 
.same  principles  of  law  govern  the  rights  of  each  race. 

'Wnm'MAN  vatXawfollt  Mass  Comfknbation  to  ma  Coloeed  Para- 
■amnt'f or  past  ilkg^  odkakitaition. 

iBmyasm  £aaaB&  mat  l^mvuuir  :Makb  Ftovaooir  mb  bib  iLUtam- 
juam  Gbiu^  .or  far  AhejlIi^gHa'niAta  joffi^piiagof ;anoh  ^hfld,  whether  snch 
ohild  or  ofispcing  be  white  Ar  colored. 

tXnmT  WILL  -nor  Declare  TRANaAcmoN  *Von>  on  Orounds  ov  Publio 
VOLnv,  •aocoept  in  easeatfiee  from  doubt.  And'#liat  oonafcikrtea  public 
'polioy,  and  <mhab  («ontfav«aMtit»  iaia^qnaaliaa  of  law  for  tka  ^eoart^  mad 
.aotjona  of  rfact  for  the  jury. 

Will  cannot  be  Set  Aside  .ior  Alleged  .Misrspresentatzons»  unless 
the  representations  are  proved  to  have  been  false;  and  4or  the  court  to 
*ao«ShaiEge  4ke  jury-ia  not  error.  9ut  to  charge  in  addhion  that  'tfaa  repra- 
aentationa  must  be  proved  to  have  been  made  in  bad  faith,  and  for  Urn 
puipoaa  of  procuring  the  will,  is  erroneous.  Where,  however,  the  issue 
>ctBal|y,prasantad  in  tba  «aaa  wa^  wkBtkar.«r  aat  4kia  yqpgassntstmnt 
wwDe  fsJs^  where  other  portiona  of  tiie  obafga  Iknited  sMd  ^aiplainatl 
ihia  instructiAn,  where  the  court  inatruetad  ;the  Jury  that  if  the  repra- 
ssntatiouw  were  ftUae  the  will  should  be  ast  aside  and  declared  void,  and 
»r]»re,the4Bvidani3e  in  tba  case  proved  iiiat  tha  sf^paaaaBtatuuia  .were  not 
lals^  Ahe  .verdigtiwill  not  bersei  aaida  en  thai  afloapat»iit  .being  •1t»M|Eth<iir 
probable  that  the  jury  could  not  have  been  jualad  or  onnfusad  hy  tka 
vae  of  the  terma  employed. 

Appeal  from  an  order  admitting  a  will  to  probate.  The 
fiurts  are  stated  in  the  opinion. 

N.  J.  Hammondf  Hill  and  Harrii^  Bacon  and  Buikerfordf 
R.  W.  Patterson,  R.  D.  Smithy  J.  A.  Harley^  and  T.  M.  Eumi^ 
tot  the  plaintifb  in  error. 
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C.  W.  Du  Bo%$^  W.  M.  and  M.  P.  Beue^  John  TL  Jordan^  and 
Iie€9$  and  LittUy  for  fhe  defendants. 

JIall,  J.  In  Tesponse  to  a  notice  serred  by  the  execntora 
of  David  Dickeoa,  late  of  Hancock  Cotinty,  deceased,  on  his 
heira  and  distribtitees^  to  show  cairae  why  his  will  sfaonld  not 
be  prroyed  in  solemn  fomn,  a  portion  of  them  appeared  and 
careated  the  probate,  on  the  grounds, — 1.  That  the  will  was 
prociired  by  the  undue  influence  of  Amanda  Dickson  and  her 
mother,  Jidut'  Dfekson,  or  one  of  them;  2.  That  it  was  pro- 
eored  by  the  fraud  of  sand  Julia  and  Amanda  in  inducing 
said  David  Dickson  to  believe  that  said  Amanda  was  his 
child,  when  she  was  not;  and  that  her  sons  were  the  sons  of 
Eubanks,  when  they  were  not;  8.  That  the  whole  paper  is  a 
scheme  to  carry  into  effect  the  last  clauses  of  item  4,  all  of  the 
seventh  item,  and  all  of  the  ninth  item,  relating  to  said  Amanda 
and  her  said  children,  the  alleged  natural  sons  of  Eubanks, 
which  items  are  inconsistent  with  the  laws  or  contrary  to  the 
policy  of  the  state;  and  therefore  the  whole  paper  is  void  as  a 
will,  for  this,  and  for  the  reasons  stated  in  the  caveat  and  this 
amendment^  that  if  the  whole  is  not  void,  said  parts  are  void 
for  said,  reason. 

The  other  reasons  stated  in  the  original  caveat  of  file  were, 
that  the  paper  was  not  David  Dickson's  will;  that  he  had  not 
testamentary  capacity  to  make  a  will;  that  it  was  made  un- 
der the  undue  influence  and  improper  control  exercised  over 
him  by  Amanda  Dickson;  that  it  was  made  under  a  mistake  as 
to  his  heirs  of  law,  and  was  not  such  a  will  as  he  would  have 
made  had  he  known  the  facts,  because  the  paper,  was  in  its 
scheme  and  nature  and  tendency,  illegal  and  immoral,  and 
contrary  to  the  policy  of  the  state  and  of  the  law,  and  destruc* 
tive  and  subversive  of  the  interests  and  welfare  of  society. 

The  will  was  admitted  to  probate  by  the  court  of  ordinary; 
and  from  this  judgment  the  caveators  appealed.  On  the  ap»- 
peal  trial,  all  questioa-  as  to  the  capacity  of  the  testator  to 
make  s  will  was  abandoned.  The  other  grounds  of  the  caveat 
wen  those  relied  on  to  defeat  the  probate  of  the  will.  On  this 
trial,  aft  well  a&  that  before  the  ordinary,  the  will  was  sus- 
tauied,  and  a  judgment  was  taken  admitting  it  to  probate  and 
record. 

The  material  questions  discussed  before  this  court  were: 
1.  That  tiie  will  was  the  result  of  the  undue  influence  exer^ 
dssd  by  Amanda  IMcksen,  one  of  the  principal  beneficiaries 
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under  its  proyisionsy  and  her  mother,  Julia  Dickson,  upon  the 
testator;  2.  That  it  resulted  from  false  and  fraudulent  repre- 
sentations made  by  Amanda  and  JuUa,  not  only  as  to  the 
paternity  of  Amanda,  but  of  Amanda's  children,  it  being 
insisted  that  Amanda  was  not  the  child  of  the  testator, 
and  that  her  sons,  Julian  H.  and  Charles  G.,  were  not  the 
natural  sons  of  the  testator's  deceased  friend,  Charles  H. 
Eubanks;  8.  That  in  consequence  of  these  facts,  the  will  em- 
bodied a  scheme  of  Amanda  and  Julia  to  carry  out  the  same 
by  virtue  of  the  items  and  provisions  in  Atvor  of  Amanda  and 
her  children;  that  the  scheme  was  inconsistent  with  law,  and 
contrary  to  Ihe  public  policy  of  the  state;  and  if  it  did  not  ren- 
der the  whole  paper  void  as  a  will,  it  did  so  at  least  as  to  the 
items  or  portions  in  favor  of  Amanda  and  her  children,  be- 
cause of  its  tendency  to  promote  illegal  and  immoral  inter- 
course between  Amanda  and  her  alleged  paramour,  the  said 
Eubanks,  such  intercourse  being  destructive  and  subversive  of 
the  welfare  and  interests  of  society. 

The  items  of  the  will  bearing  upon  these  questions  are  the 
following:  — 

^^  Item  4th.  £  give,  bequeath,  and  devise  to  Julian  H.  Dick- 
son and  Charles  G.  Dickson,  miuor  children  of  Amanda  A. 
Dickson,  and  the  natural  sons  of  my  deceased  friend,  Charles 
H.  Eubanks,  and  to  the  survivor  of  them,  in  case  either  should 
die  leaving  no  child  or  children,  or  representatives,  or  repre- 
sentors of  a  deceased  child  or  chUdren,  the  two  tracts  of  land 
in  Hancock  County  [describing],  adjoining  the  land  of  Baxter, 
the  Alexander  place  now  occupied  by  said  children  and  others, 
containing  in  all  five  hundred  acres,  more  or  less.  I  appoint 
Amanda  A.  Dickson,  mother  of  said  children,  the  testamentary 
guardian  of  the  property  given  to  her  children  by  this  item 
of  my  will,  and  my  executors  are  directed  to  turn  over  said 
property  to  her  as  such  guardian,  to  be  managed  by  her  for 
them  till  they  or  either  of  them  marry  or  come  of  age,  at  which 
time,  as  the  case  may  be,  said  property  may  be  divided, 
share  and  share  alike.  If  both  of  said  children  should  die  be- 
fore marriage  or  attaining  lawful  age,  leaving  no  child  or  chil- 
dren, or  the  representative  of  a  deceased  child  surviving,  then 
the  property  in  this  item  shall  go  to  Amanda  A.  Dickson, 
their  mother." 

"  Item  7th.  I  give,  bequeath,  and  devise  all  the  rest  and 
residue  of  my  estate  not  expressly  disposed  of  by  this  will  othei^ 
wise«  as  well  all  I  now  own  as  all  I  may  hereafter  accumulate 
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up  to  the  time  of  mj  decease,  including  lands,  live-stock, 
farming  implements,  crops  on  band  and  crops  growing,  rail- 
road stock,  bonds,  notes,  accounts,  and  everything  else  of 
value  I  may  own  at  my  death,  to  Amanda  A.  Dickson  of  Han- 
cock County,  now  living  with  her  mother  near  my  plantation, 
for  and  during  her  natural  life,  free,  clear,  and  exempt  from 
the  marital  rights,  power,  control,  or  custody  of  any  husband 
she  may  have,  with  full  power  to  her,  the  said  Amanda  A. 
Dickson,  without  the  aid  or  interposition  of  any  court,  to  sell 
said  property  and  convey  the  same,  and  to  reinvest  the  pro- 
ceeds of  said  sales  in  other  property,  or  in  good  security  to  be 
held  for  her  for  her  life  as  aforesaid.  I  charge  the  property  be- 
queathed by  this  item  of  my  will  with  the  support  and  educa- 
tion of  the  children  of  the  said  Amanda  A.  Dickson,  as  well 
those  hereafter  to  be  bom  as  those  now  living;  their  support 
to  be  ample,  but  not  extravagant,  their  education  to  be  the 
best  that  can  be  procured  for  them  with  a  proper  regard  for 
economy, — all  of  which  I  leave  to  the  sound  judgment  and 
discretion  of  the  said  Amanda  A.  Dickson,  without  any  inter- 
ference from  any  quarter.  As  either  of  the  children  of  the 
said  Amanda  A.  Dickson,  bom  or  to  be  born  to  her,  come  of 
age  or  marry,  I  direct  her  to  set  off  to  such  child  so  marrying 
or  coming  of  age  a  portion  of  said  property,  she  to  determine 
in  her  unlimited  discretion  what  property  and  how  much  shall 
be  set  off,  with  only  this  instruction,  that  the  amount  must 
not  be  60  great  as  to  defeat  or  imperil  my  purpose  to  provide 
for  her  during  life,  and  for  her  children,  as  well  those  to  be 
born  hereafter  as  those  now  in  life.  Upon  the  death  of  the 
said  Amanda  A.  Dickson,  I  give,  bequeath,  and  devise  what 
may  remain  of  the  property  embraced  in  this  item  of  my  will 
to  the  children  of  the  said  Amanda  A.  Dickson,  and  the  repre- 
sentatives of  any  deceased  child,  share  and  share  alike,  such 
representatives  taking  per  atirpeSf  and  not  per  eapitaJ^ 

The  ninth  item  named  the  propounders  as  his  executors, 
directed  them  to  prove  his  will  in  solemn  form,  and  to  turn 
over  to  said  Amanda  all  the  property  given  her  for  life,  and 
requested  them  to  see  to  it  while  they  live,  '^  that  Amanda  A. 
Dickson  and  her  children  are  protected  in  their  person  and 
their  property  under  the  laws,  so  far  as  they  may  be  able  to  do 
ao^"  and  gave  each  of  the  executors  two  thousand  five  hundred 
d<dlan  in  lieu  of  commissions. 

1.  We  shall  consider,  first,  whether  this  will,  in  the  various 
itema  mentictoa  aoove,  and  according  to  its  scheme,  and  the 
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proof  had  npoa  Chat  iQljeoti  can  be  doamad  ooBlraiy  ta 
publio  pdicy  sod  Toid,  and  whether  ihai  qneelkm  waa  olearly 
and  properly  aubmilted  to  the  jury  under  the  eharge  of  the 
court  and  the  teatimony  in  the  caae.  To  doao  inteUigeiitlyy  it 
will  be  neeeaaary  to  state  accnrately  the  several  cfaargea  of  tihe 
court  upon  that  auliject  to  which  the  eaTeatora  excepted;  and 
these  will  be  found  in  the  etgfateenth,  twentyHMcondi  twenty* 
finirth,  twenty-fifth,  and  twenty^gbUi  gronnds  of  tiie  notioii 
for  new  trial,  which  are  as  follows;— 

'^18.  The  court  erred  in  barging  the  jury,  at  reqiieat  ef 
counsel  for  the  piopounders>  as  foHows:  *  There  is  no  publio 
policy  in  Georgia  which  prevents  colored  persons  fitMn  taking 
property  under  a  will,'  without  more,  and  without  coupling  to 
that  the  consideration  of  illicit  intercourse  which  may  have 
produced  said  will." 

"  22.  At  request  of  counsel  for  careators,  the  court  charged 
the  jury  that  *if  Amanda  was  the  bastard  child  of  David 
DidLSon,  begotten  in  this  state  of  a  negro  slave  prior  to  the 
late  emancipation,^  he  was  under  no  obligation  to  support  or 
provide  for  such  child  prior  to  such  emancipation,  except  as  a 
slave,  if  his  slave,  but  then  only  while  she  was  his  slave';  and 
was  requested  further  in  writing  to  charge: '  No  obligation  was 
upon  David  Dickson,  if  he  so  begot  said  slave,  to  support  and 
provide  for  her  after  emancipation,  or  if  any  such  obligation 
existed,  it  ceased  upon  her  becoming  twen^-one  years  old '; 
and  the  court  so  charged,  leaving  out  the  words,  'or  if  anv  such 
obligation  existed,  it  ceased  upon,'  and  inserting  ^and'  after 
emancipation;  and  then  refused  to  charge,  as  requested  in 
writing:  'If  this  will  was  made  after  such  majority,  and 
Amanda  was  such  a  bastard  of  this  testator,  the  parts  giving 
this  property  to  her  are  void,  because  contrary  to  public  policy.' 
The  refusal  of  this  request  was  error." 

'^24.  The  court  erred  in  refusing  to  charge,  as  requested  in 
writing  by  the  counsel  for  caveators:  '  If  the  jury  believe  firom 
the  evidence  that  this  will  sought  to  be  prt^xmnded  is  contrary 
to  the  policy  of  the  state  of  Ge(H*gia,  Uien  the  jury  would  be 
authorised  to  find  against  the  will.'" 

^'25.  The  court  erred  in  refiasing  to  charge  as  follows:  '  Un- 
der the  constitution  and  laws  of  the  state  of  Georgia,  marriages 
between  white  persons  and  negroes  are  forbidden,  and  the 
publio  policy  of  the  stat6  is  against  the  mingling  ei-  the  Mood 
of  these  races,  and  if  you  believe  this  will  is  againsl  said 
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policy,  it  is  tXmolxxUHj  rciA^*  though  requested  in  writing  by 
couiBel  for  the  caveators." 

''28.  The  court  erred  in  condnding  his  charge  as  follows: 
<  Every  man  in  this  state  has  a  right  to  will  his  property  to 
whom  he  pleases.  There  is  no  policy  of  tbe  state  which  would 
make  it  nnlawfnl  or  contrary  to  such  poHcy  for  a  man  to  will 
his  property  to  a  colored  person,  t»  any  bastard,  or  to  his  owa 
bastard,  and  such  considerations  as  these  would  not  alone  au- 
thorize a  will  to  be  set  aside;  but  you  may  consider  all  the 
facts,  relationships,  and  circumstances  in  evidence  in  deciding 
the  questions  made  before  you,  which  I  have  already  stated 
and  explained  to  you.'  It  was  error  in  the  conclusion  thus  to 
group  and  state  the  facts  touching  the  case;  thus  to  use  the 
words  'set  aside'  in  the  statement  of  the  absence  of  a  pdicy 
as  to  a  testator's  bastard  without  regard  to  whether  he  owed 
any  legal  obligations  to  such  bastard,  and  because  it  did  not 
sufficiently  emphasize  that  matter  of  illegal  cohabitation." 

It  will  be  remarked  that  this  wiU  makes  no  provision  for 
Julia,  who,  it  is  alleged,  was  the  concubine  of  the  testator;  that 
there  was  no  pretense  of  marriage  between  Bubanks  and 
Amanda;  and  that  there  is  no  direct  evidence  going  to  estab- 
lish the  fact  that  the  intercourse  between  Amanda  and  Eu- 
banks  took  place  and  was  carried  on  in  consequence  of  any 
previous  agreement  or  promise,  on  the  testator's  part,  to  make 
provision  for  Amanda  and  Ihe  children  bom  in  consequence  of 
that  intercourse.  The  will  was  made  after  that  intercourse 
had  ceased,  and  after  the  death  of  Bubanks.  It  was  not  seri- 
ously insisted  that  past  cohabitation  would  render  a  gift  by 
the  party  holding  such  a  relation  to  a  woman  void  or  illegal; 
and  had  it  been  so  contended,  the  argument  could  have  rested 
upon  no  legal  principle  whatever.  Indeed,  from  a  very  early 
period,  the  law  has  been  well  settled  to  the  contrary:  BeaU  v. 
BeaUs,  8  6a.  224;  Hargroves  v.  Freemanj  12  Id.  842;  Davis  v. 
Moody,  15  Id.  175. 

A  contract  to  make  compensation  for  the  injury  done  in 
consequence  of  past  illegal  cohabitation,  which  contained  no 
stipulation  for  future  intercourse,  has  been  held  to  be  valid; 
and  even  where  such  a  contract  had  been  fully  executed,  and 
the  intercourse  was  kept  up  afterwards,  yet  if  it  did  not  appear 
that  the  subsequent  cohabitation  was  made  a  stipulation  ia 
the  contract,  it  has  been  maintained;  where  there  was  no  evi* 
deuce  of  any  promise  or  understanding  other  than  that  in- 
ferred from  the  fact  of  future  illicit  intercourse  between  the 
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parties,  this  did  not  afiTect  the  Talidity  of  the  transaction. 
Thus,  where  a  bond  had  been  giyen  in  consideration  of  past 
cohabitation,  without  any  express  stipulation  to  that  effect,  or 
without  evidence  from  which  it  could  be  shown  that  the  future 
cohabitation  of  the  parties  was  one  of  its  conditions,  although 
in  fact  they  subsequently  so  cohabitated,  it  was  held  that  the 
bond  was  nevertheless  valid,  and  upon  it  an  action  could  be 
maintained:  Chitty  on  Contracts,  979;  Trovinger  y.  McBumey^ 
6  Cow.  253;  Gray  v.  Mathiaa,  5  Ves.  286;  Hall  v.  Palmer,  3 
Hare,  632;  Brovm  v.  Kinuy^  81  N.  C.  246;  Greenhood  on  Pub- 
lic Policy,  204-207,  and  other  citations  in  the  notes  thereto; 
Oay  V.  Parparij  106  U.  S.  679. 

"The  test,"  says  Dillard,  J.,  in  delivering  the  opinion  in 
Brovm  v.  Kinseyj  supra^  "always  is.  Does  it  appear  by  the  con- 
tract itself,  or  was  there  any  understanding  of  tho  parties, 
though  not  expressed,  that  the  intercourse  was  to  continue?" 

Neither  at  the  testator's  death  nor  when  the  will  was  exe- 
cuted could  a  continuance  of  the  relations  between  Eubanks 
and  Amanda  have  been  contemplated,  for,  as  before  remarked, 
Eubanks  was  then  dead.  There  is  absolutely  nothing  in  the 
case  to  show  that  the  testator,  as  contended  by  the  caveators, 
had  knowledge  of  any  illicit  intercourse  between  Worthen,  one 
of  his  executors,  and  Amanda,  subsequent  to  Eubanks's  death. 
The  circumstances  in  proof  warrant  no  such  inference;  and 
nothing  beyond  vague  suspicion  or  mere  conjecture  could  im« 
pute  to  him  knowledge  of  the  fact,  or  a  purpose  on  his  part  to 
make  provision  with  a  view  to  the  creation  of  such  a  relation 
between  these  last-named  parties.  One  thing  is  certain:  that 
there  was  no  offspring  from  this  intercourse  during  the  life  of 
the  testator;  nor  is  there  a  single  fact  in  proof  to  charge  him 
wilh  knowledge  of  it,  or  to  show  that  he  in  any  way  encouraged 
or  promoted  it.  His  will  certainly  made  no  provision  for  the 
carrying  on  of  such  intercourse,  or  for  the  maintenance  and 
support  of  any  offspring  that  might  result  therefrom.  The 
principal  complaint  here  is,  that  anything  which  has  a  ten- 
dency to  induce  intercourse  between  persons  of  tho  white  and 
negro  races  is  contrary  to  public  policy,  and  consequently 
void;  and  this  conclusion  is  drawn  from  the  prohibition  of 
marriage  between  these  races,  as  found  in  our  constitution 
and  laws.  Illicit  intercourse  between  persons  of  the  same  as 
well  as  different  races  is  made  penal  by  our  code,  as  also  in- 
tercourse between  persons  standing  in  near  relations  of  con- 
ianguinity  or  affinity  to  each  other,  whether  that  interoooraa 
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take  place  in  ooneequence  of  prohibited  marriage  or  otherwise. 
It  is  well  settled  that  a  white  man  ma7  be  goiltj  of  fornica- 
tion or  adultery  with  a  colored  woman,  and  vice  verm;  and 
that  a  white  or  colored  man,  if  a  child  is  begotten  in  conse- 
quence of  such  illicit  intercourse,  may  be  held  liable  for 
bastardy:  Allen  v.  HarriSj  40  Oa.  220.  Indeed,  there  is  no 
difference  in  this  respect  between  the  rights  and  liabilities  of 
the  different  races. 

The  fourteenth  amendment  of  the  constitution  of  the  United 
States  provides,  in  express  terms,  that  ^^  all  persons  bom  or 
naturalized  in  tiie  United  States,  and  subject  to  the  jurisdic- 
tion thereof,  are  citizens  of  the  United  States,  and  of  the  state 
wherein  they  reside.  No  state  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immunities  of  citizens 
of  the  United  States;  nor  shall  any  state  deprive  any  person 
of  life,  liberty,  or  property,  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction  the  equal  protection 
of  the  laws."  The  supreme  court  of  the  United  States  has 
decided  that  this  amendment  made  all  colored  persons  born 
in  the  United  States,  and  subject  to  its  jurisdiction,  citizens 
of  the  United  States  and  of  the  states  in  which  they  reside: 
Slaughter-house  CaseB,  16  Wall.  90,  95,  97;  Murdoch  v.  City  of 
Memphis,  20  Id.  615;  Munroe  v.  Phillips,  64  Qa.  82. 

Under  the  constitution  of  Georgia,  section  5017  of  the  code, 
"all  citizens  of  the  United  States  resident  in  this  state  are 
hereby  declared  citizens  of  this  state";  and  it  is  made  the 
duty  of  the  general  assembly  to  enact  such  laws  as  will  pro- 
tect them  in  the  full  enjoyment  of  the  rights,  privileges,  and 
immunities  due  to  such  citizenship.  And  to  this  effect  is  sec- 
tion 44  of  the  code.  All  distinctions  as  to  the  rights  pertain- 
ing to  citizenship  between  the  two  races  are  abolished  by  this 
legislation  and  by  these  constitutional  provisions.  As  to  their 
civil  rights,  they  stand  upon  the  same  footing.  It  follows, 
therefore,  that  whatever  rights  and  privileges  belong  to  a 
white  concubine,  or  to  a  bastard  white  woman  and  her  chil- 
dren, under  the  laws  of  Georgia,  belong  also  to  a  colored 
woman  and  her  children,  and  that  the  rights  of  each  race  are 
controlled  and  governed  by  the  same  enactments  or  principles 
of  law. 

Among  the  rights  of  citizens  of  this  state  enumerated  in 
section  1654  of  the  code  are  the  right  to  the  acquisition  and 
enjoyment  of  private  property  and  the  disposition  thereof,  the 
right  to  vote,  hold  office,  etc.    It  is  unquestionably  true  that 
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a  testator,  hy  his  will,  may  make  any  disposition  of  his  prop- 
erty not  inconsisteni  with  the  laws  or  contrary  to  the  policy 
of  the  state:  Code,  sec.  2S99.  And  this  accords  with  the  gen- 
eral law  npon  this  subject.  Host  persons,  in  modem  timeS| 
by  that  law,  are  deemed  capable  of  taking  under  wills,  and 
the  exceptions  as  to  those  who  are  incapable  of  taking  are 
carefully  enumerated,  and  rest  generally  upon  grounds  of  pub- 
lic policy.  Upon  these  grounds,  alien  enemies*  are  excluded 
from  benefits  under  wills;  and  so  are  others  whose  participa- 
tion in  such  benefits  could,  in  any  sense  of  the  word,  be  called 
immoral;  if  a  will  makes  a  deyise  or  bequest  to  further  or 
carry  into  effect  some  illegal  purpose,  which  the  law  regards 
as  subversive  of  sound  policy  and  good  morals,  such  devise  or 
bequest  will  be  held  void,  and  the  executor  would  not  be 
justified  in  paying  it.  The  conditions  of  a  testamentary  gift 
tending  to  separation  or  divorce  between  husband  and  wife 
would  be  treated  as  void;  and  to  the  same  general  principle 
of  good  morals  and  sound  policy  may  be  referred  various 
miscellaneous  restraints  upon  testamentary  disposition  which 
local  law  sees  fit  to  enforce.  Thus,  under  the  Louisiana  code, 
a  will  made  in  favor  of  the  testator's  concubine  is  treated  as 
null  and  void:  Oibson  v.  Dooleyj  82  La.  Ann.  959.  Doubtless 
the  local  conception  of  publio  policy  on  such  points  is  liable, 
in  different  jurisdictions  and  at  different  times  and  different 
epochs,  to  great  variations.  Decisions  must  greatly  vary  in 
consequence:  Schouler  on  Wills,  sees.  22,  23, 

There  is  nothing  in  the  law  of  Georgia,  that  we  have  seen. 
Inhibiting  compensation  for  past  illegal  cohabitation  being 
made  by  a  white  man  to  a  white  woman;  and  under  the  law 
as  it  now  stands,  there  can  be  nothing  to  prevent  its  being 
made  by  such  white  man  to  his  colored  paramour.  No  arrange- 
ment for  future  cohabitation  with  a  black  or  white  woman 
would  be  valid  in  favor  of  the  woman,  or  any  party  deriving  a 
benefit  from  it.  There  is  nothing  in  our  law  prohibiting  a  pu- 
tative father  from  making  provision  for  his  illegitimate  child, 
or  for  the  illegitimate  offspring  of  such  child.  And  even  con- 
viction of  treason  or  felony,  or  any  lower  grade  of  crime,  works 
no  corruption  of  blood  or  forfeiture  of  estate:  Bill  of  Rights, 
sec.  2,  par.  3;  Code,  sec.  5020.  So  that  a  felon  or  his  oflFspring 
may  take  testamentary  benefits  under  the  law  of  this  country. 
No  one  would  contend  for  a  single  moment  that  a  contract, 
agreement,  or  understanding,  founded  upon  a  consideration, 
In  whole  or  in  part,  for  the  commencement  or  continuance 
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of  meretricious  intercoarse  between  the  aozes,  would  not  he 
directly  contrary  to  law  or  pnbKo  policy  and  the  best  intereatfl 
of  society. 

What  is  public  policy?  And  where  must  we  look  to  find  it? 
And  in  sficertaining  and  applying  it  to  the  transactions  of  life, 
by  what  rules  and  precautions  are  the  courts  to  be  guided  f 
On  this  latter  topic,  it  is  manifest  from  naany  dedaions  that 
judicial  tribunals  hold  themselves  bound  to  the  observance  of 
rules  of  extreme  caution  when  invoked  to  declare  a  transac- 
tion void  x>n  grounds  of  public  policy;  and  prejudice  to  the 
public  interest  must  clearly  appear  before  a  court  would  be 
warranted  in  pronouncing  the  transaction  void  on  this  account 

Id  Eickmond  v.  Dvimque  etc.  E.  R.  Co.,  2&  Iowa,  190,  202,  it 
is  said  tiiat  *^  the  power  of  courts  to  declare  a  contract  void, 
.for  being  in  .contravention  of  sound  /public  policy,  is  a  i^ery 
delicate  a^nd  undefined  power,  and,  like  the  power  to  declare  a 
.statute  unconstitutional,  should  be  exercised  only  in  cases  free 
from  doubt" 

After  laying  down,  in  teems  somewhat  different,  the  same 
{general  rule,  it  was  said  by  Howe,  J.,  of  the  supreme  court  of 
Wisconsin,  in  pionouncing  the  ju4gmentof  tbe^conrt  iaKeUogg 
V.  LarUn,  3  Finn.  123,  56  Am.  I>ec.  164,  .168:  ''He  is  the 
iSafcst  magislrate  who  is  more  watchful  over  the  rights  of  the 
individual  than  over  the  convonience  of  the  public,  as  that  is 
the  best  government  which  >guaids  more  vigilantly  the  freedom 
<of  the  subject  than  the  rights  of  the  state." 

fioin  Swann  y.  Swann^  21  Fed.  Bep.  689,  recently  determined 
in  ithe  United  States  ^circuit  court  for  the  eastern  district  of 
Axkansas,  it  was  saidrby  CaldwcU,  J.,  delivering  the  opinion: 
"itb  court  ought  to  refuse  its  nid  to  enforce  a  contract  on 
doiibtfiilor  uncertain  ^munds.  The  burden  is  on  the  defend- 
ant to  show  that  its  enforcement  would  be  in  violation  of  the 
^settled  public  {policy  of  the, state,  or  injurious  to  the  morals  of 
its  .people.  Vufgu^  surmises  juod  flippant  assertions  as  to  what 
is  ihe  public  policy  .of  Idie  state,  or  what  w^uld  be  shocking  to 
ihe  moral  sense  of  its  people,  are  not  to  be  indulged  in." 

In  the  leading  esse  of  Ricbardum  v.  Mdiuhf  2  .Bing.  229, 
0  Sug.  .Com.  L.  557,  the  observants  of  Hie  rule  as  thus  limited 
is  stixmgly  upheld  .and  xipd^  enloKed  by  the  whole  oourt 
£ach  of  ^e  Judges  piesidiiaLg  in  that  case  delivered  segiarate 
4>piniattn,  though  Ihejr  all  oononrrad  in  the  result 

Best,  £L  J^jugm:  ^'  We  iha;ve  rheard  much  of  this  being  a 
contravention  of  public  policy,  and  that  on  that  ground  it 
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cannot  be  supported.  I  am  not  much  disposed  to  yield  to 
arguments  of  public  policy.  I  think  the  courts  of  Westmin- 
ster Hall  (speaking  with  deference,  as  an  humble  individual 
like  myself  ought  to  speak  of  the  judgments  of  those  who 
have  gone  before  me)  have  gone  much  further  than  they 
were  warranted  in  going  in  questions  of  policy;  they  have 
taken  on  themselves,  sometimes,  to  decide  doubtful  questions 
of  policy,  and  they  are  always  in  danger  of  so  doing,  because 
courts  of  law  look  only  at  the  particular  case,  and  have  not 
the  means  of  bringing  before  them  all  those  considerations 
which  ought  to  enter  into  the  judgment  of  those  who  decide 
on  questions  of  policy.  I  therefore  say  it  is  not  a  doubtful 
matter  of  policy  that  will  decide  this,  or  that  will  prevent  the 
party  from  recovering;  if  once  you  bring  it  to  that,  the  plain- 
tiff is  entitled  to  recover;  and  let  that  doubtful  question  of 
policy  be  settled  by  that  high  tribunal,  namely,  the  legisla- 
ture, which  has  the  means  of  bringing  before  it  all  the  consid- 
erations that  bear  on  the  question,  and  can  settle  it  on  its  true 
and  broad  principles.  I  admit  that  if  it  can  be  clearly  put 
upon  the  contravention  of  public  policy,  the  plaintiff  cannot 
succeed;  but  it  must  be  unquestionable, — there  must  be  no 
doubt.  Looking  at  all  the  facts  of  this  case,  I  can  sec  no  un- 
questioned principle  of  policy  that  stands  in  the  way  of  the 
plaintiff  to  prevent  him  recovering  in  this  action";  criti- 
cising and  explaining  two  cases  {Card  v.  Hope^  2  Bam.  &  C. 
661,  and  Blackford  v.  Preston^  8  Term  Rep.  89),  which  were 
relied  on  as  opposed  to  this  rule,  the  learned  chief  justice  ad- 
mits that  in  one  of  the  cases  there  are  expressions  used  by 
Chief  Justice  Abbott  which  seem  to  bear  upon  the  present 
case.  "  But,"  he  says,  **  the  expressions  of  every  judge  must 
be  taken  with  reference  to  the  case  on  which  he  decides,  other- 
wise the  law  will  get  into  extreme  confusion.  That  is  what  we 
are  to  look  at  in  all  cases.  The  manner  in  which  he  is  arguing 
is  not  the  thing;  it  is  the  principle  he  is  deciding.  If  ever  I 
could  have  imagined  it  could  have  been  extended  to  such  a 
case  as  this,  I  would  have  protested  against,  though  I  could 
not  have  prevented,  the  decision.  I  would  in  my  place  have 
protested  against  it,  for  I  should  have  seen  the  injustice  and 
confusion  to  which  such  a  doctrine  would  have  been  liable  to 
be  extended.  I  am  quite  satisfied  that  not  one  of  the  learned 
judges  who  decided  that  case  ever  conceived  that  its  authority 
could  be  pressed  to  the  extent  to  which  it  has  been  pressed  in 
this  case." 
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HiB  ooUeagmy  Park,  J.,  refers  to  those  cases  for  the  princi- 
ples they  determine,  and  not  for  their  facts.  He  concurs,  as 
fiur  as  necessary,  in  the  respective  judgments  rendered  in  them, 
and  says:  ^^The  judgment  given  by  my  Lord  Chief  Justice 
Abbott  was  very  elaborate;  but  though  I  concur  with  the 
judgment  in  that  case,  I  am  by  no  means  prepared  to  agree 
with  every  dictum  in  that  judgment.  I  am  quite  satisfied 
that  the  reference  to  general  policy  in  that  case  by  my  Lord 
Chief  Justice  Abbott  was  going  further  than  was  absolutely 
necessary,  and  I  think  there  is  nothing  here  to  show  illegality.'^ 

Sir  James  Burrough,  the  other  judge,  said:  ^^  The  next  point 
is,  that  it  is  illegal.  I  am  of  opinion  that  on  the  face  of  this 
count  there  is  no  illegality.  If  it  be  illegal,  it  must  be  illegal 
either  on  the  ground  that  it  is  against  public  policy  or  against 
some  particular  law.  I  for  one  protest,  as  my  lord  has  done, 
against  arguing  too  strongly  upon  public  policy;  it  is  a  very 
unruly  horse,  and  when  once  you  get  astride  it  you  never 
know  where  it  will  carry  you.  It  may  lead  you  from  the 
sound  law.  It  is  never  argued  at  all  but  when  other  points 
fail."  Further  on  in  his  opinion  he  says:  '^As  to  the  point  of 
public  policy,  a  great  deal  has  been  said,  many  cases  have 
been  mentioned,  and  in  Blackford  v.  Preston  a  great  number 
of  general  phrases  were  made  use  of  by  the  learned  judge. 
But  you  ought  not  to  govern  courts  of  justice  by  general  ex- 
pressioos  used  in  the  administration  of  the  law.  They  may 
have  some  weight,  but  they  ought  not  to  govern;  you  must 
look  to  what  the  point  of  decision  was." 

In  Wahh  v.  FuaseU,  6  Bing.  169,  19  Eng.  Com.  L.  83,  Lord 
Chief  Justice  Tindal,  in  pronouncing  judgment,  said:  '^It  is 
not  contended  that  the  covenant  was  illegal  on  the  ground  of 
the  breach  of  any  direct  rule  of  law,  or  the  direct  violation  of 
any  statute;  and  we  think  to  hold  it  to  be  void  on  the  ground 
of  its  impolicy  or  inconvenience,  we  ought  to  be  clearly  satis- 
fied that  the  performance  of  it  would  be  necessarily  attended 
with  injury  or  inconvenience  to  the  public." 

In  order  to  ascertain  whether  the  provisions  of  Girard's 
will  —  because  they  excluded  ecclesiastics,  missionaries,  and 
ministers  of  any  sect  from  holding  or  exercising  any  sta- 
tion or  duty  in  the  college  thereby  founded,  and  limited  the 
instructions  to  be  given  to  the  student  to  pure  morality  and 
general  benevolence  and  the  love  of  truth,  sobriety,  and  in- 
dustry, thus  excluding  by  implication  all  instruction  in  the 
Christiaa  religion  — were  in  contravention  of  the  public  policy 
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of  the  state,  ifte  Aipreme  cooitor  the  Uaiisd  States  held  that 
they  were  not  at  liberty  to  travel  oat  of  the  MOQrd  to  uoeitaiB 
whai  wese  the  priTale  religioos  opiiuons  of  the  testator,  nor 
to  consider  whether  the  scheme  of  edacatioa  by  him  {urescribed 
was  sjoch  as  they  themselves  shouhi  approve,  or  as  wae  best 
adapted  bo  acoomplish  the  great  aims  and  ends  of  eduoation; 
xxor  could  they  look  to  the  general  eonsideratian  of  the  eap- 
posed  interest  and  policy  of  the  state  of  PennsylTania  on  the 
aohjeety  beyond  what  its  constitution  and  laws  and  judicial 
decisions  made  known  to  ihemu  Consequently  they  held  that 
the  question  as  to  what  is  the  public  policy  of  the  atate,  and 
what  is  contrary  to  it,  if  inqoired  into  bqrond  tbeae  limits, 
wouid  be  found  to  be  one  of  great  vsgoeness  and  uncertainty, 
and  to  involre  discuaeions  which  scarcely  come  within  the 
range  of  the  judicial  duty  and  functions,  and  upon  which  men 
may  and  will  '^complexionally  di£br."  They  therefore  dis- 
claimed any  right  to  enter  upon  such  examinations  beyond 
what  the  state  conatitution,  laws,  and  decisions  necessarily 
brought  before  them:  Vidal  y.  Qvrard'M  Eaftt,  2  How.  127, 197 
eteeq. 

Such  was  the  view  taken  by  Stames,  J«,  and  Banning,  J,, 
in  AdaoM  v.  JBom,  18  Oa.  144  et  seq.,  and  154  et  seq^  as  to 
what  constitutes  public  policy,  and  the  sooroee  from  which 
the  rules  on  that  subject  are  to  be  derived. 

We  cannot  think  that  the  judge  erred  in  refaaing  to  chaiga 
the  jury  thai  if  they  believed  from  the  evidenoe  thai  the  wUi 
sought  to  be  propounded  was  contrary  to  the  policy  of  the 
atate  of  Georgia,  then  they  weald  be  authorised  to  find  against 
it.  As  to  what  constituies  public  policy,  and  as  to  what  eon- 
travenes  it,  is  not  a  question  of  fact  ibr  the  jury,  but  ia  a 
queaiioa  of  law  to  be  determined  by  iha  court  Any  other 
rule  than  this  would  lead  io  confiision  and  injuotioe,  and 
instead  of  settling,  would  go  far  io  uaaeitle  the  law  upon  this 
subject. 

In  Pierce  v.  Bandolfik^  12  Tex.  290,  Chief  Jnetice  Hemphill, 
as  the  organ  of  the  oourt^  aays:  '^  But  it  seems  that  a  new  rule 
has  been  discovered  by  which  to  test  the  validity  of  oontracis» 
and  that  is,  the  belief  of  the  jury  with  regard  io  their  tendency 
io  immoraJity  and  breaches  of  the  peace;  and  tfads  ewn  where 
snob  oontracis  have  been  dedared  by  the  courts  of  last  resort 
to  be  valid  in  law,  and  to  have  all  the  fiurce  and  efficacy  which 
the  law  can  impart  to  any  coniract  No  doctrine  more  sub* 
veraive<»f  law  «odof  private  and  public  x^ghiaeoald  have  been 
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daviaecL  In  fiMst,  it  sets  them  afloat  upon  public  Bentiinent^ 
to  fiuctoate  and  rise  and  fall  with  the  ebb  and  flow  of  popular 
opioioQ,  and  when  brought  to  trial,  to  Buoeeed  or  faU,  not  ao- 
oording  to  the  eBtabliahed  rules  of  law,  but  upon  the  belief 
the  private  opinionSi  or  in  other  words,  the  whims  and  ca- 
prices, of  the  juries  before  whom  they  were  {Hfesented.  The 
most  sacred  rights,  those  most  cherished  by  the  law,  might  be 
frustrated  and  defeated  without  any  regard  to  law;  a  justice 
of  the  peace  with  his  jury  might  deem  them  against  nK>rals, 
good  order,  or  public  policy."  And  after  giving  some  striking 
instances  of  the  dangerous  tendency  of  such  a  practice,  he 
continues:  "It  is  the  duty  of  both  judges  and  juries  to  decide 
on  rights  according  to  the  laws  cf  the  land,  and  not  on  iheir 
belief  as  to  what  ought  to  be  law.  Thdr  office  is  not  legisla- 
tive:  it  is  judicial;  it  is  to  administer  the  law  as  they  find  it, 
and  not  to  exalt  thrir  own  belief  or  notions  above  the  law,  and 
follow  them  as  a  higher  code  by  which  the  rights  of  the  com- 
munity  are  to  be  regulated  and  controlled." 

Tried  by  these  rules,  we  cannot  say  that  Dickson's  will  is 
unquestionably  and  beyond  a  doubt  against  public  policy. 
We  know  of  no  constitutional  provision  gs  statute  or  any  de- 
cision of  our  courts,  nor  are  we  aware  of  any  principle  of  the 
common  law,  which  holds  it  to  be  immoral  or  wrong  for  the 
putative  father  to  make  provision  for  his  illegitimate  child, 
whether  that  child  be  white  or  colored;  or  for  the  illegitimate 
offspring  of  such  child,  whatever  the  complexion  of  such  off- 
spring may  be;  or  for  any  one  who  has  lived  in  violation  of 
the  public  law,  and  thereby  become  a  criminal,  either  to  a 
greater  or  less  extent,  unless  that  provision  is  the  result  of  a 
previous  understanding  that  led  to  the  commission  of  the 
offense,  and  induced  a  breach  of  the  law  and  sound  public 
policy  of  the  state.  • 

We  have  seen  that  such  an  understanding  is  not  to  be  lightly 
inferred  from  facts  and  circumstances  of  doubtful  import  and 
meaning,  or  which  may  admit  of  different  constructions,  one 
consistent  with  and  the  other  opposed  to  unquestioned  policy. 
The  legislature  has  not  seen  fit  to  declare  that  the  tendency  of 
such  provisions  would  be  promotive  of  immorality,  and  would 
induce  the  formation  and  continuance  of  such  illicit  cohabita- 
tion, and  for  that  reason,  to  prohibit  them,  as  has  been  done 
by  the  provision  cited  from  the  code  of  Louisiana.  Whether 
such  inhibition  would  be  good  or  bad  policy,  is  not  for  us  to 
determine.    The  question  is  ^oe  upon  which  there  has  existed, 
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and  still  exists,  a  contrariety  of  opinion,  as  will  be  seen  by 
what  was  said  by  Lumpkin,  J.,  in  the  case  of  Beall  v.  BealUj 
8  Ga.  224.  And  this  being  the  case,  its  solution  is  entirely 
beyond  the  scope  and  functions  of  the  judicial  department  of 
the  government.  If  judges  would  avoid  uncertainty  and  fluc- 
tuations in  the  administration  of  the  law,  and  render  it  uni- 
form and  consistent,  they  should  follow  the  admirable  advice 
given  by  Lord  Chancellor  Bacon  to  a  magistrate  whom  he  was 
about  to  swear  into  office:  ''Look  to  your  books  for  the  law, 
and  not  to  your  brain."  Above  all,  they  should  not  give  them- 
selves up  to  the  guidance  and  direction  of  their  feelings  and 
sentiments,  for  this  would  unquestionably  lead  to  excessive 
irregularity,  fluctuations,  and  doubt  They  would  then  real- 
ise that  the  fame  which  follows  is  better  than  that  which  goes 
before,  and  would  avoid  the  supreme  folly  of  mistaking  the 
plaudits  and  shouts  of  the  multitude  of  their  contemporaries 
for  the  trumpet  of  fame.  Loyalty  to  the  law,  and  rigid  ad- 
herence to  the  rules  it  prescribes,  is  to  the  enlightened  magis- 
trate the  plain  path  of  duty,  and  in  pursuing  it  he  can  fall 
into  no  error,  nor  run  into  any  kind  of  danger. 

2.  The  next  material  question  for  consideration  is  based 
upon  the  ground  that  the  will  was  procured  by  the  fraud  of 
Julia  and  Amanda  in  inducing  David  Dickson  to  believe  that 
Amanda  was  his  child,  when  she  was  not,  and  that  her  sons 
were  the  sons  of  Eubanks,  when  they  were  not.  Among  other 
instructions  to  the  jury,  the  following  appear  in  the  general 
charge  of  the  court:  ''If  the  testator  was  not  deceived  or  mis- 
led in  any  way  by  the  statements  or  conduct  of  another  or 
others,  then  the  paper  should  not  be  set  aside  for  fraud." 

Again:  "It  is  alleged  that  Amanda  and  Julia  Dickson,  or 
one  of  them,  exercised  undue  influence  over  David  Dickson's 
mind,  and  that  they  deceived  *and  misled  him  by  making 
false  and  fraudulent  representations  to  him  concerning  the 
paternity  of  Amanda  and  of  her  children,  and  thereby  pro- 
cured and  induced  him  to  make  and  execute  this  paper  as  his 
will.  It  is  incumbent  on  the  caveators  to  make  fliese  allega- 
tions appear  by  testimony  before  you  would  be  authorized  to 
say  that  they  are  true.  If  the  allegations  as  to  the  conduct 
of  Amanda  and  Julia,  which  I  have  mentioned  to  you,  have 
been  established  to  your  satisfaction  by  credible  testimony, 
either  circumstantial  or  direct,  you  should  act  upon  the  same 
under  the  rules  given  you  in  charge." 

At  the  request  of  the  caveatox^  ibis  charge  was  given:  '^If 
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the  willy  or  parts  of  the  same,  be  the  result  of  fraudulent 
practices  upon  either  the  fears  or.  affections  or  sympathies  of 
testator,  then  it,  or  the  parts  so  produced,  should  be  pro- 
nounced Yoid.  You  are  tiie  sole  judges  of  whether  any  such 
fraudulent  practices  have  been  shown  by  the  evidence,  or  are 
fSurly  inferable  therefrom.  The  court  intimates  no  opinion  on 
that  subject'' 

*^A  will  procured  by  misrepresentations  or  frttud  of  any 
kind,  to  the  injury  of  the  heirs  at  law,  is  void. 

"If  the  jury  believe  from  the  evidence  that  the  legacy  to 
Amanda  Dickson  and  her  children  in  this  will  constitutes 
part  of  one  testamentary  scheme,  and  that  all  the  other  lega- 
cies were  intended  to  be  parts  of  that  one  testamentary 
scheme,  and  if  the  jury  frirtber  believe  that  the  said  legacy 
was  procured  by  fraud,  misrepresentation,  or  undue  influence 
exercised  by  Julia  or  Amanda,  or  both,  then  the  jury  would 
be  authorized  to  find  against  the  validity  of  the  whole  will. 

**If  the  jury  believe  from  the  evidence  that  David  Dickson 
made  this  will  under  the  impression  that  Amanda  was  his 
natural  child,  and  if  they  believe  that  the  will,  or  so  much 
thereof  as  relates  to  Amanda  and  her  children,  was  induced 
solely  by  that  belief,  if  they  further  believe  from  the  evidence 
that  Amanda  was  not  his  child,  then  they  would  be  author- 
ized to  set  aside  and  declare  void  so  much  of  said  will  as  re- 
lates to  said  Amanda  and  her  children." 

The  court  also  charged,  at  the  request  of  the  propounders: 
** Fraud  is  never  is  never  presumed:  it  must  be  proved,  either 
by  facts  or  circumstances.  Before  the  will  can  be  set  aside 
for  misrepresentations,  it  must  appear  that  the  misrepresenta^ 
tions  were  made,  proved  to  be  false,  made  in  bad  faith,  for  the 
purpose  of  procuring  the  will." 

To  the  latter  portion  of  this  charge  various  errors  are  as- 
signedf  and  are  set  forth  in  the  fourteenth  ground  of  the  mo- 
lion  for  new  trial,  as  follows:  1.  It  was  error  to  so  Bfeak  of 
setting  aside  the  will,  or  of  a  subsisting  will,  when  the  ques- 
tion was  whether  the  paper  propounded  was  a  legal  will; 
2.  It  was  error  to  say  such  representations,  if  false,  must  be 
made  in  bad  fcdth  if  made  to  procure  the  will,  and  in  saying 
that  if  false  and  in  bad  faith,  they  must  have  been  for  the 
purpose  of  procuring  that  will;  3.  If  in  bad  faith  and  false, 
they  did  procure  the  will;  the  purpose  of  the  misrepresenta- 
tions was  immaterial;  and  it  ignored  the  ground  of  mistake 
of  fact  in  this  caveat^  as  applied  to  which  it  was  error. 
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Our  analTBis  of  this  charge  ia,  that  the  paper  propounded 
as  a  will  caanot  be  eet  aside  for  alleged  misrepresentations, 
unless  it  appear  from  the  evidence  that  such  representations 
were  proved  to  be  false;  that  they  were  made  in  bad  faith,  and 
for  the  purpose  of  procuring  the  paper  propounded  as  a  will. 
Standing  alone,  the  latter  clause  in  this  charge  would,  we 
think,  be  error,  and  subject  to  the  criticism  made  upon  it. 
The  iesue  actually  presented  was,  that  the  representations 
were  false,  with  whatever  view  or  purpose  they  may  have 
been  made;  and  if  they  had  the  effect  of  procuring  the  will, 
whether  they  were  made  with  that  object  or  not,  it  would  be 
quite  immaterial,  if  they  were  false  and  they  had  the  effect  of 
procuring  the  paper  propounded  as  a  will;  whether  made  for 
that  purpose  or  not,  the  will  should  have  been  set  aside;  but 
taken  in  connection  with  other  parts  of  the  charge,  especially 
those  portions  hereinbefore  set  out,  we  are  unable  to  conclude 
that  the  charge  contravened  or  modified  thia  view,  or  that  the 
language  of  the  court  admits  oi  such  restricted  signification 
a^  has  been  attributed  to  it. 

We  think  it  altogether  probable  that  the  jury  could  not 
have  been  misled  or  confused  by  the  use  of  the  terms  em- 
ployed, and  induced  to  believe  that  the  said  repreeentatiops 
4nu6t  have  been  made  with  the  design  to  procure  the  will. 
Indeed,  they  were  expressly  charged,  at  the  request  of  cavea- 
tors' counsel,  ''if  they  believed  from  the  evidence  that  David 
Dickson  made  this  will  under  the  impression  that  Amanda 
was  his  natural  child,  and  if  that  will,  or  so  much  thereof  as 
relates  to  Amanda  and  her  children,  was  induced  solely  by 
tliat  belief,  and  they  further  believe  from  the  evidence  that 
Am.inda  was  not  his  child,  then  they  would  be  authorized  to 
set  aside  and  declare  void  so  much  of  said  will  as  relates  to 
Amanda  and  her  children."  This  and  other  charges  given 
would  seem  to  render  the  exception  to  the  portion  of  the 
charge  in  question  nugatory  and  groundless.  Besides,  there 
ia  no  allegation  in  tois  motion  for  new  trial  that  the  finding 
of  the  jury  upon  this  point  was  contrary  to  evidence.  All 
objections  to  the  verdict  on  'his  ground  seem  to  have  been 
waived;  and  had  they  not  been  so  waived,  we  are  satisfied, 
from  the  overwhelming  preponderance  of  the  testimony,  that 
Amanda  was  the  natural  child  of  David  Dickson,  and  he 
could  not  have  ax;ted  under  any  mistake  as  to  that  fact  in  the 
execution  of  his  will;  there  is  hardly  a  suspicion  raised  in 
the  proof  that  Amanda's  children  were  not  the  sons  of  £u- 
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banks.  So  thia  groond  of  the  motkn  dneB  not  appear,  as  a 
whole,  or  as  to  its  separate  parta,  to  rest  upon  any  solid  foun- 
dation. It  is  barely  possible,  though  net  at  all  probable,  that 
Amanda,  may  hare  been  the  child  of  anothev  than  David 
Dickson.  Tkefe  m  searcdy  a  possibility  that  her  children 
could  have  Lad  any  father  other  than  Eubanks. 

3.  Thj  remaining  ground  of  tho  motion  for  new  trial  to  bo 
oonsidered  ie  aa  to  the  inflttence  exerted  over  David  Dickson 
by  Amanda  or  her  mother,  an«[  which  indnced  him  to  make 
this  will.  Apart  from  the  representations  as  to  the  paternity 
of  Amanda  and  that  of  her  children,  we  are  unable  to  ascer- 
tain that  any  effort  was  BOAda  by  either  of  these  parties  or 
others  to  exert  any  influence  over  the  testatm*,  nor  is  it  made 
c'U'ar  that  he  was  subject  to  suck  influence,  or  that  his  will  was 
so  weak  and  hie  purpose  so  infirm  as  to  justify  the  belief  that 
either  could  have  been  controlled  or  cvereome  in  that  manner. 

4.  As  to  the  vemaining  grounds  of  the  motion  for  new  trial, 
we  fed  satisfied  that  they  are  destitute  of  any  such  merit  as 
would  autboffiae  us  in  interposing  to  set  aside  this  will.  In- 
deed, we  cannot  say  that  there  was  error,  either  in  selecting 
the  jury  from  the  paliel  of  the  grand  jury,  or  in  drawing  ami 
summoning  that  panel,  or  in  the  reception  or  rqeetion  of  tes- 
timony, etc.,  er  in  the  aseigmnenta  of  error  to  the  various 
charges  as  given  or  refused  of  which  complaint  was  made,  or 
in  the  rules  laid  down  for  judgiiag  of  the  credibility  of  certain 
witnesses  who  testified  in  the  case,  or  lastly,  in  refusing  to 
hold  Turner  and  MiddJebrooks,  two  of  the  jurors  who  tried  the 
case,  to  be  biefied  or  prejudiced.  They  do  not  appear  to  havo 
been  operated  on  by  outside  and  improper  influences,  and  for 
that  reason  to  have  been  incompetent  and  disqualified  to  sit 
as  jurymen. 

From  aught  that  appears  to  the  contrary,  the  trial  was  fair, 
and  under  our  view  of  the  law,  would  not  probably  result 
differently  upon  another  hearing.  We  repeat  that  we  are 
satisfied  that  if  any  evror  existed  at  all  in  theyarious  rulings 
and  charges  ef  the  court,  it  was  immaterial. 

Judgment  affirmed.  

GomcBAon  Aaa  FUBUiiaD  to  bb  Fair,  and  not  iml&wCal,  or  against  pub- 
lio  policy:  CHddmfft  t.  Stede,  28  Tex.  733;  91  Am.  Dec.  336. 

iLucrr  Cohabitation  as  CoNsroBRATiON  for  Contraot:  See  the  note  to 
Ayer  r.  WVmm,  12  Am.  Dec  076,  677. 

MBRBpaanarTATXcms  vor  "PaoucoKsa  Dntacr  Effbct  of  influencing  be- 
cjMit  to  party  wffl,  n*  Titiale  wilk  Tayftr  ▼.  KeU^,  »  Ala.  S9;  68  Am. 
DeallMI. 
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MoN  AUGHT  V.  Anderson. 

(78  Gboboia,  499l] 
PBOpnrrr  Paid  vob  bt  Wife's  EabhihoSp  wibh  hot  Leablb  vob  Rv^ 
baitd's  DEBxa.  ^  If  a  husband  oonaent  that  hit  wife  may  take  boarden 
into  the  family,  and  agree  that  ehe  shall  have  the  gross  proceeds  for  ap« 
plication  on  a  contract  made  by  him  with  a  third  person  for  the  pur- 
chase of  real  estate,  and  if  the  money  so  acquired  by  her  be  thus  applied, 
the  money  is  hers,  and  not  his,  her  right  to  it  being  fonnded  on  a  meri- 
torioos  consideration;  and  if,  on  completing  the  payment^  she  take  a 
oonTeyanoe  of  snch  real  estate  to  herself,  her  title  will  prevail  sgaiost  a 
creditor  of  her  husband  who  gave  credit  after  the  property  was  paid  for, 
although  the  conveyance  be  of  later  date  than  the  giving  of  sufh^sredit^ 
it  not  appesring  that  the  credit  was  given  upon  the  faith  of  the  K^tdB^ 
property,  or  that  the  debtor  was  in  possession  as  appsMnt  owner  when 
the  debt  was  created. 

Claim.  Afierifaeias  in  favor  of  McNaught  and  Scratchin 
against  Langford  and  Anderson  was  levied  on  certain  real 
estate,  and  Anderson's  wife  interposed  her  claim.  The  evi* 
dence  on  her  part  tended  to  show  that  the  land  in  controversj 
was  bought  from  one  Walker^  the  claimant's  husband  con- 
ducting the  negotiations^  and  taking  a  bond  for  a  deed  in  his 
own  name.  At  the  time  of  the  purchase,  it  was  agreed  be- 
tween them  that  when  the  payment  was  made  the  deed  should 
be  made  to  her.  Her  husband  consented  that  she  should 
keep  boarders,  and  agreed  that  she  should  have  the  money 
arising  therefrom.  He  did  not  assist  her  in  paying  for  the 
property.  She  paid  for  the. property  as  she  had  money,  and 
the  deed  was  made  to  her,  dated  January,  1884.  The  note  of 
the  defendants  upon  which  the  judgment  under  which  the 
execution  issued  was  dated  April  12, 1883.  The  jury  foand 
for  the  claimant. 

Samuel  Bamettf  Jr.j  for  the  plaintiff  in  error. 

Candler  J  ThamKnij  and  Candler  ^  for  the  defendant. 

Bleckley,  C.  J.  1.  The  legal  unity  of  husband  and  wife 
has,  in  Georgia,  for  most  purposes,  been  dissolved,  and  a  legal 
duality  established.  A  wife  is  a  wife,  and  not  a  husband,  as 
slie  was  formerly.  Legislative  chemistry  has  analysed  the 
conjugal  unit,  and  it  is  no  longer  treated  as  an  element,  but 
as  n  compound.  A  husband  can  make  a  gift  to  his  own  wife, 
although  she  lives  in  the  house  with  him  and  attends  to  her 
Iiousehold  duties,  as  easily  as  he  can  make  a  present  to  his 
neighbor's  wife.  This  puts  her  on  an  equality  with  other 
ladies,  and  looks  like  progress.  Under  the  new  order  of  things, 
when  he  induces  her  to  enter  into  the  business  of  keeping 
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boarders,  and  promises  to  let  her  have  all  the  proceeds,  ho  is 
allowed  to  keep  his  promise  if  she  keeps  the  boarders.  It 
wonld  seem  that  the  law  ought  to  tolerate  him  in  being  faith- 
ful to  his  word  in  such  a  matter,  even  though  he  has  pledged 
it  only  to  his  wife;  and  we  think  it  does.  If  a  husband  con- 
sent that  his  wife  may  take  boarders  into  the  family,  and  that 
she  shall  have  the  gross  proceeds  for  application  on  a  contract 
which  he  has  made  with  a  third  person  for  the  purchase  of 
real  estate,  and  if  money  so  acquired  by  the  wife  be  thus 
applied,  the  money  is  hers,  and  not  his,  her  right  to  it  being 
founded  on  a  meritorious  consideration;  and  if,  on  completing 
payment,  the  wife  take  a  conveyance  of  the  premises  to  her- 
self from  such  third  person,  her  title  will  prevail  against  a 
creditor  of  her  husband  who  gave  credit  after  the  property 
was  paid  for,  though  the  conveyance  to  her  be  of  later  date 
than  the  giving  of  such  credit,  it  not  appearing  that  the  credit 
was  given  upon  the  faith  of  the  specific  property,  or  that  the 
debtor  was  in  possession  as  apparent  owner  when  the  debt  was 
ci'eated. 

2.  The  above  ruling  controls  the  case  upon  its  substantial 
merits,  and  if  any  errors  were  committed  upon  the  trial,  they 
were  of  minor  importance,  and  not  material  to  the  result. 

Judgment  affirmed.  

Husband  mat  Cohsbnt  that  his  Wire's  Eakminos  shall  belong  to  her- 
■elf:  licLemon  r.  PmktUm,  81  AU  2G6;  68  Am.  Deo.  167;  though  it  Laa 
.beea  held  thai  a  hnibaiid  eannot  giro  her  eaxninge  to  hia  wife  aa  againat  hia 
ereditofa:  Cframer  t.  Btfard,  17  K.  J.  £q.  867;  90  Am.  Deo.  694. 


BOGGESS'  V.  LOWBBY. 
pS  Qboboia.  588.1 
SuiffioiBaT  DiBORiFnoN  OF  Laitd  hot  VmATXD  BT  EBRoraous  Abdi- 
TKXir.  —Where  land  ia eorrectly  described  in  a  levy  by  metea  andbouid% 
and  by  mentiouing  the  adjacent  and  aorroonding  landed  proprietors^  bnt 
in  giving  the  nnmber  of  the  district  a  mistake  ia  made,  the  sheriff  wiU 
no*  be  enjoined  from  exeonting  the  process  on  that  ground,  the  land  be- 
ing capable  of  ready  identificaticn  notwithstanding  each  miatake. 

Bill  in  equity.    The  injunction  asked  was  refused.    The 
opinion  states  Hbo  case. 

Auitin  and  MerrM^  Cobb  and  Merrell^  Cohb  and  Juhan^  and 
R.  L.  Richards^  for  the  plaintiff  in  error. 

Oardon  and  Brown^  for  the  defendants. 
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Hall,  J.  This  was  an  appfioatiiRi  made  to  enjoiii  the  pro- 
eeedings  onder  a  levy  and  sale,  where  a  portion  of  the  lot  of 
land  in  controyerBy  was  deseribed,  not  only  by  rmmber  and 
district,  hot  by  metes  and  booiKis,  and  by  mentioning  the  ad- 
jacent and  surrounding  landed  proprietors.  It  was  shown 
that  there  was  a  mistake  as  to  the  district  where  the  larrd  lay, 
and  that  was  the  only  mistake  in  the  levy  or  attachment  The 
number  was  right,  the  portion  of  the  lot  from  which  it  was 
taken  was  right,  and  the  boundaries  were  also  correctly  set 
forth,  and  the  court  held  that  that  was  an  error  or  misde- 
scription which  did  not  aroid  the  levy,  and  that  notwithstand- 
ing its  existence,  the  land  might  be  readily  identified;  and  for 
these  reasons  he  would  not  enjoin  the  sheriff  from  proceeding 
to  execute  the  process.  This  case  falls  directly  within  the 
principle  of  Rogen  v.  RogerSj  78  Gra.  688;  and  also  Harris  v. 
Eullj  70  Id.  831.    Faha  demonstratio  non  nocet 

Judgment  afiSrmed.  

PxscBipnoN  Which  mat  be  Rxnpsbxd  Oxrtain  d  Sumciurr;  iTibon  ▼. 
Porter,  34  Min.  697;  GO  Ahl  Dea  408;  Punle^  ▼.  Bapu,  2t  Iowa,  11;  92 
Am. D«o. 850.  If  deodamtainsany dflteriptioD whatever,  k ia good inio far 
aa  it  goea:  Kelmm  t.  Brodhackt  44  Mo.  696;  100  Am.  Bee.  828. 


BiCKB  V.  Bboylbs. 

(78  Oaoaau,  eUL] 

Bmbiyib,  whxn  Liablb  lOB  Loss  or  Mohkt  in  his  Custodt.  —  When 
money  ia  in  the  handi  of  a  receiver  at  the  place  of  final  cnstody,  and  ho 
has  no  farther  dnty  in  respect  to  it  except  to  preserve  it,  it  ia  already  in 
court,  and  he  cannot  part  with  his  custody  of  it  by  depositing  it  in  hank, 
save  at  his  own  riskt  without  some  order,  leaver  or  direction  authorizing 
him  so  to  da 

CovBT  or  Equitt  m  Obobgia  has  Ko  Official  Bamkjbb,  and  no  hank  but 
ita  reoeiver. 

QwanmuL  Dnonr  •w  Moim  nr  Bahk  sr  Rbctivmi  d  Loan,  and'trans- 
f oraa  tha  fand  into  a  ehoaa  ia  aetioB. 

RutB  against  Broylea^  aa  veQeiyer^  lequinng  him  to  report 
to  the  court  the  amount  in  bis  hands,  and  to  show  canae  why 
he  eboald  not  pay  to  Bicka  the  amount  due  on  two  mortgage 
fieri  fadcLB  held  by  him.  The  receiver  answered  that  he  had 
deposited  the  money  which  he  had  received  in  the  bank  of 
John  H.  James,  in  his  name  as  receiver,  making  the  deposit 
separate  from  his  individual  account;  that  the  bank  was,  at 
the  time  he  made  the  deposit,  generally  regarded  as  good,  sol- 
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weaif  nd  mb^  md  lie  so  regarded  it,  and  acted  in  good  faith 
and  aecording  to  Ida  best  judgment;  that  the  deposit  was 
made  to  await  the  resnlt  of  a  contest  between  certain  claim- 
ants, or  nntil  the  eonrt  shonM  order  the  fbnd  to  be  paid  to  the 
creditors;  thai,  on  the  failure  of  the  bank,  he  eflTected  a  com- 
promise therewith,  which  he  prayed  to  have  the  court  affirmit 
and  disoharge  him  from  all  further  liability.  The  court  de- 
dded  thai  the  receiver  was  not  liable  for  ihe  money  lost,  as 
he  had  acted  in  good  faith,  and  rendered  judgment  accord- 
ingly.   Other  fiwts  are  stated  in  the  opinion. 


A.  M.  Spe$r,  tot  the  plaintiff  in  ( 

E,  N.  Brayle8j  in  propria  p€r8ona^  Abbott  ound  Smithj  Bol$ 
Smithy  aiid  Hajigood  and  Martin^  for  the  defendants. 

Blecklkt,  C.  J.  ] .  When  money  awaiting  the  result  of  liti- 
gation is  in  the  possession  of  a  receiver  at  the  place  of  perma« 
nent  custody,  and  he  has  no  further  duty  in  respect  to  it  but 
that  of  ptosorvati<Hi,  it  is  already  in  court,  the  receiver  being 
the  hand  of  the  court  to  hold  it,  and  he  cannot  pay  it  out  or 
part  with  his  actual  custody  of  it  by  depositing  it  in  bank,  or 
otherwise,  save  at  his  own  risk,  without  some  order,  leave,  or 
direction  authorizing  him  so  to  dispose  of  it.  He  is  for  the 
court  that  appointed  him  as  much  a  final  custodian  as  is  the 
Bank  of  England  for  the  court  of  chancery.  His  poundage  or 
eommissioQS  are  compensation  for  his  risk,  which  is  that  of  an 
official  bailee  for  reward;  and  while  he  may  not  be  bound  for 
more  than  ardinary  diSgence,  his  diligence  is  to  be  exercised 
in  keefitng  the  money,  not  in  putting  it  out  on  deposit,  either 
general  or  speciaL  A  general  deposit  in  bank  is  a  loan,  and 
that  the  loan  was  made  in  good  faith,  and  entered  to  his  credit 
in  bank  as  recerver,  will  not  avail  him.  Though  without  any 
moral  fsiult,  or  any  legal  fault  but  that  of  parting  with  the 
money,  he  ie  liable  to  make  good  the  loss  resulting  from  his 
banker's  insolvency. 

2.  The  ease  of  Morgan  v.  Rardee^  71  Oa.  7S6,  is  no  adjudi- 
otttion  by  thkr  eonrt  that  a  recerver  has  a  right  to  substitute 
ttw  goad  credit  of  a  banker  for  his  own  responsibility  as  ulti- 
mate custodian.  To  rub,  aa  that  case  does,  that  there  was  no 
B&A  materia!  error  of  law  as  to  require  a  new  trial,  is  not  to 
rttle  tfattt  there  was  no  error  of  law  committed  by  the  court 
below,  but  rather  that  under  the  special  facts  it  was  unneces- 
to  probe  the  alleged  errors  to  the  bottom.    Morgan  v. 
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Ilardcc,  supra^  is  not  to  be  extended  beyond  its  own  &ct8;  it  ia 
no  interpretation  of  any  general  principle  or  rule  of  law.  PhUr 
lip8  V.  Lamar^  27  Oa.  228,  73  Am.  Dec.  731,  settles  nothing  as 
to  receivers,  but  only  as  to  sheriffs,  receivers  being  spoken  ol 
merely  arguendo  by  the  judge  delivering  the  opinion. 

3.  High  on  Receivers,  Kerr  on  Receivers,  Lewin  on  Trusts, 
Perry  on  Trusts,  Story  on  Bailments  and  on  Agency,  as  cited 
in  the  argument,  may  be  conceded  to  apply  in  Georgia  as  else- 
where  to  receivers,  until  the  fund  reaches  its  final  form,  and 
there  is  no  duty  left  but  to  hold  it  for  the  court  at  the  place  of 
final  custody.  Then  it  is  in  court.  The  court  in  Georgia  has 
no  official  banker,  and  no  bank  but  the  receiver  himself.  He 
is  its  Bank  of  England,  and  the  Bank  of  England  would  not 
be  excused  by  depositing  with  John  H.  James,  were  his  house 
in  London  instead  of  Atlanta.  While  the  fund  is  passing 
down  the  brooks  and  rivers,  it  may  flow  along  the  usual  chan- 
nels  of  general  business,  but  when  it  reaches  the  ocean  it  must 
stop,  unless  the  court  orders  a  refluent  current.  There  is  no 
beyond.  The  code  contemplates  that  a  receiver,  who  merely 
has  possession  and  holds,  shall  hold  subject  to  the  direction  of 
the  court:  Sec.  3149.  And  the  discretion  of  all  trustees  in 
the  use  of  money  is,  by  section  2330  of  the  code,  considerably 
narrowed:  Drown  v.  Wright^  39  Ga.  96.  To  invest  even  in  state 
bonds,  a  receiver  must  have  orders:  Code,,  sec.  275. 

4.  The  moment  the  deposit  was  made,  the  credit  of  the 
banker  was  substituted  for  the  money.  Though  in  loose 
speech  it  would  be  said  that  this  was  done  for  safe-keeping, 
in  literal  truth  it  was  done,  not  to  keep  the  money  at  all,  but 
to  part  with  it  on  the  banker's  credit, — to  make  it  cease  to  be 
the  money  of  the  receiver  and  become  the  money  of  the  bankcTi 
with  the  expectation  of  drawing  from  him  on  demand  at  a 
future  time  other  .money  to  take  its  place  in  the  cofi*er8  of  the 
court.  It  was  a  loan  by  the  receiver  to  the  banker,  made  un- 
der the  name  and  with  all  the  incidents  of  a  general  deposit 
The  fund  was  transformed  into  a  chose  in  action.  A  receiver, 
whose  duty  is  one  of  mere  custody  and  not  the  transaction  of 
business,  cannot  at  his  own  will  lay  the  foundation  of  an  action 
or  render  an  action  necessary.  He  cannot  even  soe  or  defend 
without  leave:  Field  v.  Jonee^  11  Ga.  417. 

5.  While  the  case  is  ruled  on  broad  groundsi  and  is  meant 
to  stand  on  general  principles,  it  is  right  to  call  attention  to 
one  aspect  of  the  special  facts.  The  banker  was  already  the 
receiver's  personal  banker,  and  continued  to  be  so^  with  the  re- 
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suit  that  when  insolvency  occurred^  the  leceiver  was  faidehted 
to  him  by  note,  and  had  also  overdrawn  his  personal  accoant 
It  is  a  fair  inference  that  whilst  the  receiver,  as  snch,  was 
lending  to  his  banker,  the  latter  was  lending  to  him  as  an 
individual.  There  was  no  mixture  of  accounts,  no  mixture  of 
funds,  on  the  books,  but  there  was  probably  no  attempt  to  pre- 
vent mixture  of  money  in  the  vault,  or  when  used  by  the 
banker  in  his  general  business,  including  that  with  the  receiver 
on  his  note  and  overdrafts.  Though  no  such  thing  was  pre- 
meditated or  designed,  it  is  and  must  remain  uncertain  whether 
some  of  the  money  put  into  the  bank  as  receiver  did  not  come 
back  to  the  receiver  as  an  individual  on  his  drafts,  or  as  con« 
sideration  for  his  note.  With  a  court-fund  large  enough,  a 
considerable  banking  business  might  go  on  prosperously  in 
this  way  for  an  indefinite  time.  Indeed,  it  is  but  a  question 
of  amount  and  length  of  loan  without  interest  as  to  whether 
banks,  patronized  by  chancery  through  receivers,  would  not 
outstrip  all  rival  institutions,  at  least  in  disposition,  if  not  in 
ability,  to  accommodate  the  receivers.  A  court  of  errara  must 
take  judicial  notice  of  human  nature. 
Judgment  reversed.  


VomMmaoiK  ov  RaonvnK  n  Tommmns  ot  vbb  Oouir,  and  raoiiTw  holds 
foods  mbjoet  tb  tho  order  of  tho  ooort:  Bmrf  r,  Ka^fimam^  9A  Md.  \\  87  Aflk 
Doeu  »1;  ifbrriBv.  No^tM.  66  Mo.  468;  96  Ahl  Dea  480. 

BAjnooi  AVD  OunnuL  DnosrraB  Scstadi  Rilatiov  of  Dimob  mmm 
Omnomi  Ommbdr.  il6rami^  281*.  Ann.  668|  96  Am.  I>ao.  498. 
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MICHIGAN. 


Lyon  t^.  Ballentinb. 

[a  MicBTOAv,  vr.j 

CHiimL  VoRTOACS  OiTKif  TO  ScTSRAi.  penou  Jointly  mty  bo  nido  to 
ocnrer  septrate  debts,  and  eHJMr  imiilg>gooiniy<niBf<»bfaolrfml|yfat»' 
eloeare,  or  tho  mortgagees  may  foreclose  jointly. 

If  Chattbl  Mobtoaoi,  bt  Mibtaks  or  Want  or  KkowlidoIi  is  given  for 
more  or  lev  than,  the  actnal  indebted  pwny  and  no  deeeptioa  or  frand,  is 
piactioed  by  eitber  party*  it  wiil  not  hoAre  the  effiact  of  inralidsting  tb* 
mortgage. 

Geattel  Mostoaos  Takxn  Bvwsc  to  a  Peior  Ovx  properly  made  aad 
ezecnted  is  valid. 

Geattbl  Mortoaqx.  —  Breach  or  Akt  or  ths  Conditiohs  of  a  ohattel 
mortgage  entitles  the  mortgagee  to  take  possession  and  foreeioee. 

Chaitbl  Mortoaqs  SpBoxmno  vo  Tms  orPATKBHT  is  due  without  de* 
mand,  and  can  be  foreclosed  immediately. 

F^RBOLOSUBX  or  Chattil  Mortqaob — Garnibhmxht.  —  When  ohatteb 
are  in  the  bands  of  a  sheriff  for  the  f oreolosnre  of  two  mortgages  against 
them,  held  by  three  different  partnerships,  and  a  writ  of  garnishment  is 
then  served  on  the  mortgagees,  they  cannot  be  held  as  garnishees,  when 
none  of  them  has  ever  been  in  joint  possession  of  any  of  snch  obattels» 
and  none  of  them  is  indebted  to  the  mortgagor,  and  none  of  them  has 
any  property  for  which  they  are  jointly  or  severally  liable  to  him. 

Oarhishmxnt  18  A  STATUTORY  PROCXBDiiro  based  upon  contract  reUtionSi 
or  upon  equities  growing  ont  of  or  created  by  snch  relations.  The  form 
of  the  action  nnder  which  the  proceedings  may  be  proseonted  against  de- 
fendants has  little  or  nothing  to  do  with  the  tme  charaoter  and  relatioo 
eodsting  between  the  parties.  The  garnishee  defendants  cannot  be  held 
for  property  of  the  principal  defendants  in  their  posssssion  as  for  a 
wrong,  unless  their  possession  was  wruogfnl  as  between  them  and  the 
principal  defendants  at  the  time  the  writ  was  served,  nomattsr  ill  wb«l 
form  of  aotion  the  statute  may  anthoriae  the  proeeeding  to  be  prosecttted, 
or  the  declaration  permitted  may  hudioate. 
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All  thx  FABxnBi  batb  Bubt  to  bb  Hsabd  bsfora » Doort  whoi  It  !■ 

■ought  to  deprive  them  of  their  property  on  a  charge  of  fraud,  aetnal  or 
oonstmetive,  arising  oat  of  their  contract  relatione  with  othere,  and  sny 
proceeding  whidi  doee  not  acoord  to  them  tiiie  right  in  court  is  iDegaL 

A.  McDofUUf  for  the  plaiatiffs. 

Simonton,  OiUettj  ctnd  Caurtwrigkty  and  HrimeB  mnd  CMini^ 
far  the  defendants  and  appellants. 

SsEBWoon,  J.  From  the  reoord  in  this  case  it  appears  that 
for  some  time  prior  to  1880,  the  principal  defendant,  Maron- 
tate,  was  in  the  employ  of  Silas  L.  Ballentine  &  Co.,  at  Port 
Huron,  the  defendant,  Ballentine,  being  a  member  of  that  firm ; 
that  in  that  year  Marontate  engaged  in  general  merchandise 
business  at  Bay  City,  commencing  with  a  capital  of  his  own, 
not  exceeding  one  thousand  dollars,  and  that  his  first  purchases 
of  goods  to  stock  his  store  were  made,  beyond  his  capital,  of 
Ballentine  &  Co.,  on  credit.  He  continued  his  business,  and 
largely  increased  the  same,  a  part  of  the  time  occupying  two 
stores,  until  December,  1884;  during  all  of  which  time  Ballen- 
tine &  Co.  continued  to  be  his  creditors,  and  he  also  became 
largely  indebted  to  others,  among  whom  were  W.  D.  Robinson 
&  Co.,  James  £.  Burnham  &  Co.,  Edson,  Moore,  &  Co.,  and 
the  plaintiffs  in  this  case,  the  indebtedness  to  the  latter  being, 
at  the  date  last  mentioned,  about  the  sum  of  $6,857.32. 

It  further  appears  that  on  the  fourth  day  of  December,  1884, 
Marontate's  entire  liabilities  were  fully  equal  to  and  perhaps 
greater  than  the  value  of  his  entire  stock  of  goods,  it  aggregat- 
ing between  thirty-five  thousand  and  forty  thousand  dollars; 
that  at  this  time  Marontate  executed  a  chattel  mortgage  for 
twelve  thousand  dollars  to  Ballentine  &  Co.  on  his  stock  of 
goods,  to  secure  them,  and  placed  the  same  on  file  in  the 
proper  office.  He  then  telegraphed  Ballentine  &  Co.  what  he 
had  done,  and  Ballentine  came  to  Bay  City  and  received  a 
duplicate  of  the  mortgage. 

J.  E.  Burnham  &  Ca,  on  being  advised  the  same  day  of  the 
existence  of  the  mortgage,  through  the  commercial  agency,  at 
once  sent  their  agent  to  Marontate,  and  he  asked  for  a  mort- 
gage to  secure  the  Burnham  debt;  this  being  refused  by  Ma* 
rontate  unless  the  agent  would  allow  the  Robinson  &  Co.  claim 
to  be  inclnded.  Those  terms  were  accepted,  and  a  mortgage 
executed  to  James  K.  Burnham  &  Co.  and  to  W.  D.  Robinson 
&  Co..,  covering  the  entire  stock  of  goods,  to  secure  both  debtSi 
amounting  to  the  sum  of  $9,776.19,  and  duly  filed. 
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On  the  next  Abj  Marontate  executed  a  third  mortgage  npon 
the  same  goods  to  Edson,  Moore,  &  Co.,  and  the  plaintiflB,  to 
secure  their  debts,  and  on  the  same  day  Ballentine  placed  in 
the  hands  of  the  sheriff  of  Bay  County  Ballentine  A  Co.'s 
mortgage  for  foreclosure,  under  the  power  contained  therein. 
At  the  same  time  Bumham  placed  in  the  hands  of  the  sheriff 
the  Burnham  &  Co.  mortgage,  with  instructions  to  foreclose 
the  same  for  the  mortgagees  therein  named,  and  the  property 
was  advertised  for  sale  on  both  mortgages,  at  the  same  place, 
on  the  13th  of  December,  at  11  A.  m.  on  the  first,  and  at  9  a.  ii. 
on  the  second. 

The  goods  were  sold  under  the  Burnham  and  Robinson 
mortgage,  subject  to  Ballentine  &  Co.'s  mortgage,  which  was 
stated  to  be  111,207,  and  Day,  Campbell,  &  Co.,  of  Detroit, 
become  the  purchasers  at  such  sale,  at  the  sum  of  $3,100. 

On  the  morning  of  the  day  of  the  sale  of  the  property,  and 
before  it  took  place,  the  writ  of  garnishment  in  this  case  was 
served  on  defendants  Ballentine  and  Bumham. 

The  affidavit  upon  which  the  writ  was  issued  was  made  by 
John  C.  McLaughlin,  agent  of  the  plaintiffs,  and  charges  that 
Silas  L.  Ballentine  and  James  K.  Bumham  had  ^'property, 
money,  goods,  chattels,  and  effects  in  their  hands  and  under 
their  control  belonging  to  the  principal  defendant,  Marontate,^' 
as  he  believed,  and  had  good  reason  to  believe. 

The  garnishee  defendants  filed  their  separate  disclosures  in 
writing,  and  were  separately  examined  under  the  statute.  At 
the  instance  of  the  plaintiffs,  a  statutory  issue  was  framed  for 
trial  of  the  matter  between  the  plaintiffs  and  garnishee  de- 
fendants, and  a  trial  thereof  was  had  before  Judge  Green,  by 
jury,  in  the  Bay  circuit,  which  resulted  in  a  verdict  for  the 
plaintiffs  for  the  full  amount  of  the  judgment  recovered  in  the 
plaintiffs'  suit  against  the  principal  defendant,  being  $8,867.32. 

The  gamishee  defendants  remove  the  case  into  this  court 
by  writ  of  error  for  review. 

The  record  is  full,  and  has  been  examined  with  care;  but 
we  do  not  think  this  judgment  can  be  sustained. 

An  actual  bona  fide  indebtedness  from  Marontate  to  James 
K.  Bumham  &  Co.  and  to  \V.  D.  Robinson  &  Co.  is  not  dis- 
puted or  questioned,  nor  that  it  was  intended  to  cover  the 
amount  owing  to  both  firms  in  the  mortgage  they  received.  It 
is  not  claimed  that  this  mortgage  was  defective  in  form,  or  in 
its  execution^ 

That  a  chattel  mortgage  given  to  several  persons  jointlj 
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may  be  made  to  cover  separate  debts  is  settled  in  this  state  in 
Adams  v.  Niemann^  46  Mich.  135;  and  that  either  mortgagee 
may  enforce  his  own  claim  by  foreclosure  of  the  mortgage 
must,  I  think,  be  conceded  on  authority:  Herman  on  Chattel 
Mortgages,  357;  Bamett  v.  PraU,  22  Pick.  556;  Oiisan  y.  OiU 
$onj  2  Allen,  115;  and  such  mortgage  may  be  foreclosed  by 
the  mortgagees  jointly:  Wheeler  v.  Nichols,  32  Me.  238;  How- 
ard  y.  Chase,  104  Mass.  249. 

If  the  mortgage,  by  mistake  or  want  of  knowledge  at  the 
time,  has  been  giyen  for  more  or  less  than  the  actual  Indebt-  . 
edness,  and  no  deception  or  fraud  was  intended  by  either! 
party,  it  will  not  have  the  effect  to  invalidate  the  mortgage:  *, 
Jones  on  Chattel  Mortgages,  sec.  92;  Willison  v.  Desenberg,  41  l 
Mich.  166;  Wood  v.  Seott,  55  Iowa,  114;  Kalk  v.  Fielding,  60  ' 
Wis.  389;  Strauss  v.  Kranert,  56  111.  254;  Dlaleslee  v.  Rossman, 
43  Wis.  116,  123. 

The  prior  mortgage  given  to  Ballentine  &  Co.  seems  to  have 
been  properly  made  and  executed,  and  it  was  competent  for 
the  second  mortgagees  to  take  theirs  subject  to  the  Ballentine 
mortgage;  and  such  was  the  fact,  as  shown  by  the  record: 
Jones  on  Chattel  Mortgages,  sec.  492;  Smith  v.  Smith,  24  Me. 
555;  Sfioenberger  v.  Mount,  1  Handy,  666;  Treat  v.  Qilmjore, 
49  Me.  84;  Tuite  v.  Stevens,  98  Mass.  805;  Nevman  v.  Tyme- 
son,  13  Wis.  172;  80  Am.  Dec.  735. 

Tho  mortgages  taken  by  J.  K.  Bnrnham  &  Co.  and  W.  D. 
Robinson  &  Co.,  and  by  Ballentine  &  Co.,  were  both  duly  filed 
as  soon  as  made,  and  were  in  the  usual  form,  authorizing 
possession  to  be  taken  of  the  property  by  the  mortgagees, 
and  sale  thereof  to  be  made,  as  soon  as  condition  broken. 

A  breach  in  any  one  of  the  conditions  entitled  such  posses- 
sion to  be  taken  and  foreclosure  of  the  mortgage  to  be  made 
by  the  mortgagee:  Leland  v.  CoUver,  34  Mich.  418;  Cosset  v. 
Cassel,  26  Ind.  90;  Jones  on  Chattel  Mortgages,  sec.  760. 

These  mortgages  specified  no  time  of  payment,  and  were 
therefore  due  without  demand  of  payment,  and  could  be 
foreclosed  immediately:  Eaton  v.  TruesdaU,  40  Mich.  1;  Jones 
on  Chattel  Mortgages,  sec.  770;  Dikeman  v.  Puckhafer,  1  Abb. 
Pr.,  N.  S.,  32;  Holland  v.  Willett,  3  Sand.  607;  Farrell  v. 
Bean,  10  Md.  217. 

The  mortgage  given  to  Ballentine  &  Co.  contained  no  ille- 
gal provision.  It  was  in  the  usual  &rm,  and  properly  exe- 
cuted. It  was  due  by  its  terms,  and  the  testimony  shows  it 
was  unpaid.    There  was  nothing  on  its  face  showing  anything 
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more  Ihaa  the  onKnary  seourity  gireii  upon  pefBonal  prop- 
erty to  fleeopo  bona  fide  indebtedness  of  the  UKurtgagor,  and  the 
same  may  be  eaid  of  the  Bomham  ax>rtgageb 

Under  these  cirenmetances,  Ballentine  &  Co.  placed  their 
xriortgage  in  the  hands  of  the  sheriff  of  Bay  County  fi>r  fiore- 
closure,  and  he  seized  the  goods  therein  described  by  virtue 
thereof;  and  Bumham  &  Co.  and  R(d>in6on  &  Co.  placed  their 
mortgage  also  in  the  hands  of  the  same  sheriff  with  instrue- 
tions  to  foreclose  the  same  for  them;  and  it  was  whiie  the 
property  was  in  this  situation  that  the  garnishee  writ  was 
served  upon  these  defendants. 

The  property  had  never  been  in  the  actual  possession  of 
either  of  the  defendants,  but  was  in  possession  of  the  sheriff 
at  the  time  the  writ  was  served,  and  had  never  been  removed 
from  Marontate's  store. 

The  defendants  had  no  interest  whatever  in  the  goods,  ex- 
cept as  members  of  their  respective  firms.  The  indebtedness 
for  which  the  nuurtgages  were  given  belonged  to  three  differ- 
ent firms,  the  claim  for  each  being  for  different  amounts,  and 
neitlier  firm  having  any  connection  whatever  with  the  others. 

It  is  not  claimed  or  pretended  that  either  of  these  three 
firms  mentioned  in  these  two  mortgages  owed  Marontate  any- 
thing when  the  writ  in  this  case  was  served,  nor  that  either 
or  all  or  any  two  of  the  firms  had  any  joint  actual  possession 
of  the  property,  nor  that  the  garnishee  defendants  held  any 
property  for  which  they  were  jointly  liable  to  Marontate,  the 
principal  defendant.  This  being  so,  the  case  falls  clearly 
within  the  decisions  of  this  court  that  in  such  cases  the  gar- 
nishees cannot  be  held.  There  was  no  joint  indebtedness  from 
Marontate  to  the  defendants  Bumham  and  Ballentine  in 
regard  to  which  they  were  acting  at  the  time.  The  proceed- 
ing cannot,  under  such  facts,  avail  anything  for  the  plaintiffs: 
Ball  V.  Youmg^  62  Mich.  476;  Ford  v.  Detroit  Dry  Dock  Co.,  50 
Id.  358. 

Really,  there  was  no  joint  possession  of  the  property  taken 
in  this  case.  The  possession  was  taken  by  Ballentine  <b  Co., 
and  while  thus  being  held  it  was  sold  under  the  Bumham 
mortgage,  subject  to  Ballentine  &  Co.'s  interest. 

These  garnishee  defendants  could  not  be  proceeded  against 
jointly  under  the  statute.  Garnishee  proceedings  are  auUior- 
ized  by  statute  alone,  based  upon  contract  relations,  or  upon 
equities  growing  out  or  or  created  by  such  relations.  The 
form  of  the  action  adopted  by  the  statute  under  which  the 
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gUTOiflhwi  pinoowHngi  may  ba  piaiee«tod  agttkiBt  defcodanta 
has  little  or  nothing  to  do  with  tbe  tnio  charaoter  and  relation 
existing  between  the  parties.  The  garnishee  defendants  can- 
not be  held  for  proiierty  of  the  principal  defendant  in  their 
possession  as  for  a  wrong,  unless  theii  posseesion  waa  wrong- 
ful aa  between  them  and  tha  pxinfiij^L  de&ndaai  at  the.  time 
ttie  wiit  waa  seriecly  no  nuttto  in  what,  form  ol  aetion  tha 
statute- nay  authorise  the  pvoceediag  to  be*  prosecuted,  or  the 
dtolaration  permitted  may  indicate.  The  legislature  cannot 
make  that  a  wrong  which  the  constitution  says  shall  not  be. 

It  is  true  that  under  thia  statute  the  legialature  has  au- 
thorized the  court  in  thia  proMediag,.  where  it  ia  propady 
eaasaeoaed.  and  the  propai  paartiaBi  aie<  hefoM  tha  aoort^  to 
detefmine*  wboAev,  uadep  the  pnmaions  of  the  act)  the  gar^ 
niBhees*  holding  of  the  property  shall  not*  be  held  void  as 
against  the  plaintiffs  in  the  principal  suit,  even  though  it  may 
be  in  good  faith  and  valid  between  the  garnishee  defendants 
and  the  defendant  in  the  principal  suit;  and  to  the  extent 
that  this  may  be  done„  the  proceeding  must  be  governed  by 
equitable  principles,  and  ft  never  can  be  done  in  this  proceed- 
ing,  or  any  other,  until  aU  persona,  whether  natural  or  arti- 
ficial,, who  have  anhatant.ial  interesta  in  tho  property  have 
hettfciit  somai  mamer  properly  bnwgfat  befoae  the  caa]rti> 

Paatoers'haTei  aU  »  rightr  to  be  heard  before  a  court,  when  it 
is  sought  to  deprive  them  of  their  property  on  a  charge  of 
fraud,  actual  or  constructive,  arising  out  of  theijt  contcacl  re- 
lalBBnAwiihieliheM;  and  any  ptonmiiitg' which  deeynatacoawt 
to^theiB  tfaiw  rigM^ina  oenrtef  jusHice  is'ilfegvt,  and  esnnot 
be  auatained. 

In  no  viewihafel  have  taken.of  thia  case  canldiscover  any 
ground  upon  which  the  judgment  can  be  •oppostedu  U  the 
maittktAhmm  fnpsilpf  bmogbl)  and  aHi  ttyvneeeBsarypaitiei 
had  been  before'  the  ocnnt",  I  am  unaMe  to  see  how*  the  gar- 
nisheee  coufd  be  held.  Fraud,  alone  seems  to  have  been 
seliad  upeoy  and  I  amnot  aatiefiad  that  the/ testimony  effeasd 
a«l  sMti^ttd  apw  th0t>  peini^ma  amffieient  I9  tmOmnm  the 
cuwiU  to*  aubinit  fhe*  ease  to-  the  jury.  Other  errore  ar9  as- 
signed^ but  the  view  taken  of  the  case  renders  ft  unneoessary 
to  pasa  upon.  them.  nowL 

aas  juMiaeaa* snemin.'*  oe'i 


CB4TTIL  IfttuosuMiB  Swjisf  iwe  Ha  Ton  ogPAnaarrM  Dm^aBoov 
a  QsnMi  Bemrm  ^  PreMom^  Miofa*  188Z,  mtiiig,iS^]gdimi^  mm.. 
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At  Comkoh  Law,  Ghattil  Mobtoaos  VEtfna>  PBomrr  AssoumLT 
n  MoKiOAan  vpon  breach  of  oooditioii,  and  no  procew  of  lovedoMrB  waa 
Dooesnry:  To&er  ▼.  ITaiiifiR,  07  Man.  489;  03  Am.  Vmi,  113. 

Validitt  of  Oauiibhmsiit  Pbocxidihos  Dzpihbb  uvoh  thb  Statb  or 
Pactb  existing  at  the  time  of  lervice  of  the  writ:  BamcoA  t.  CqU^^  110 
Maaa.  187;  06  Am.  Dec.  630. 

Cbattel  If osTOAom  OAimoT  BB  Cbabobj>  ab  Oabnuhbi  hy  mortgagor's 
ereditorsy  in  respect  to  property  indnded  in  the  mortgage,  hat  the  possession 
el  which  remaina  in  the  mortgagor:  Fomitdm  ▼.  BwiA,  70  Iowa»  282. 

Ih  Acnoifs  ov  Pabtkbbshif  Coftbactc^  All  PABTxna  ouobt  to  n 
ICadv  Ditkndaktb:  See  Snulk  t.  Cooke,  31  Md.  174;  100  Am.  Dec;  68. 

Chattkl  Mortqaosb,  Riohtb  or,  when  condition  in  mortgage  ia  broken: 
Charier  v.  Stemns,  8  Denio,  83;  45  Am.  Dec  444^  and  note  447;  TamakUlT. 
Tnule,  3  Mich.  104;  61  Am.  Dec.  480^  and  note. 

QABHmoB  18  NOT  LiABLB  mileas  it  appears  that  he  had  property,  creditai 
or  effects  in  his  possession  belonging  to  defendant  in  attsehmsnt^  or  waa  in- 
debted to  him:  WtU  ▼.  2V^»  88M0.  645;  00  Am.  Deo.  441;  ifims  t.  WeH, 
83  Oa.  18;  06  Am.  Deo.  870. 


LoYB  V.  Fbakois. 

[68  ICICBXGAX,  18L] 

AmAL  BT  PsBflOH  AoTDio  IB  Two  Capaorixb.  —Where  a  person  is  in- 
terpleaded both  aa  administrator  and  aa  an  heir  at  Uw,  the  filing  of 
daim  of  appeal  and  the  ezeention  of  an  appeal  bond  stating  an  appeal 
in  his  individual  capacity  will  not  perfect  the  appeal  aa  to  him  in  his 
representative  capacity,  thoogh  he  sabseqnently  files  notice  with  the 
proper  officer  that  he  appeals  in  both  capacities,  and  that  his  appeal 
bond  has  been  filed. 

Gut  ibtbb  Viyos  is  ocnsammated  by  deUrery  of  the  thing  given,  either 
aetnal  or  constmctiye;  but  it  is  not  necessary  that  delivsKy  be  made  to 
the  donee  in  person.  It  may  be  made  to  some  person  for  him,  or  to  a 
trustee  for  that  purpose,  but  in  each  cases  the  disposition  in  favor  of  the 
donee  must  be  each  aa  will  place  the  Jua  dispomendi  beyond  the  power  of 
the  donor  to  recaU. 

Out  num  Fathbb  to  Child.  — Less  positive  and  nneqnivooal  proof  ia  re* 
qnired  to  establish  the  delivery  of  a  gift  from  father  to  child  than  aa  be- 
tween persons  not  related;  and  in  caaea  where  there  ia  no  anggestion  of 
frand  or  nndne  influence,  very  alight  evidence  will  snffice. 

Out  ibtbb  Vivo0»  Wbat  Ck>NaTiTUTB.  —Where  a  father,  wishing  to  re- 
serve to  himself  the  income  ariaing  from  hia  land  during  his  life,  and 
give  the  avails  thereof  to  his  heirs,  deeds  the  land  to  hia  aon  and  takea 
the  latter'a  note,  aecored  by  mortgage,  as  payment»  payable  four  yeara 
after  the  father'a  death,  to  his  legal  heirs,  the  interest  during  his  life 
payable  to  him,  he  thereby  creates  a  gift  inter  vivoa,  completed  aa  to  de- 
livery, aa  far  aa  oonaistent  with  his  own  ri^ts  in  tiie  paper,  by  making 
the  heirs  the  payees  of  the  note^  and  by  recording  the  mortgage;  and 
thongh  he  retained  actual  possession  of  the  note  for  his  security  aa  to  the 
interest,  still  he  constituted  himself  trustee  for  the  heirs  in  the  custody 
of  the  note  by  implication  of  law,  and  they  alone  could  enforce  payment 
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Bach  gift  is  eooipleted  M  to  aeoeptenee,  aa  to  tbo  gnatee^  by  his  asdgn* 
ing  liis  iBtsMk  tfasniii  befbra  his  liihM^s  dmA,  »«  tho  happ«iiiig  of 
which  oTont  the  piooeods  of  tho  note  go  to  the  heinb  and  not  to  the 
adnunistcator. 

AfxsPTANca  or  Qm  hsid  vov  ra  Madi  ImmkduzilT}  it  is  soiEoieat  if 
accepted  bef are  refoked  bj  death  or  ottianrisa. 

Kbs  Judicata  ^JusaioDrr  of  Wmmumnm  sor  av  Brdril  as  io 
Heibs.  —  Where  a  father  oonviqra  land  to  his  mn^  mod  takes  a  Dote 
■ecnred  by  mortgage  for  the  purchase  money »  payaUe  to  his  legal  heirB 
four  years  after  his  death,  intersst  thereon  payable  to  himeelf  during  his 
Uf e»  and  afterwards  brings  suit  to  f oredoee  for  nca-payment  of  snch  ia- 
terest»  making  the  grantee  ede  defendanti  obtaining  a  decree  for  the 
interest  dne,  and  for  the  sale  of  the  land  if  snch  interest  is  not  peid,  aUsr 
which  it  is  paid  without  sale,  snch  proceeding  is  not  ttiJMdicaia,  nor  does 
it  work  an  estoppel  as  against  the  heir%  in  an  action  between  them  and 
their  father's  administrator  for  the  lecorery  of  the  money  dne  on  the 
note,  as  the  proper  perties  litigant  as  to  its  ownership  never  were  befora 
Um  court,  and  their  co-heir  could  not»  by  silence  or  inacticB,  admit  away 
their  rights. 

Bill  to  redeem  from  a  mortgage.    Decree  fat  oomplainaDl 

Edward$  and  Sttwarij  and  P.  O.  Beard  and  Charge  P.  ffop- 
hine^  for  the  appellants. 

DaUae  B(mdemanj  for  the  reepoodenl 

Chaxplin,  J.  On  April  28, 1868,  Cynia  E.  Franda  was  tlM 
owner  in  fee  of  forty-nine  acres  of  land  situated  in  the  town- 
ship  of  Texas,  Ealamasoo  County,  Michigan.  He  had  four 
children  living  at  that  time;  namely,  Theodore  and  Charle- 
magne Francis,  Harriet  Bell,  and  Elizabeth  Barrett  Another 
of  his  daughters  had  died,  leaving  two  children  who  were  then 
living,  named  Byron  H.  Fox  and  Estella  Brown.  These  per- 
sons were  his  heirs  at  law  at  the  time  of  his  death,  which  oo- 
eurred  on  the  eighteenth  day  of  March,  1880. 

On  the  said  twenty-eighth  day  of  April,  1866,  Cyrus  E. 
Francis  conveyed  by  deed  to  his  son  Charlemagne  Francis 
the  forty-nine  acres  of  land.  The  consideration  expressed  in 
the  deed,  although  nothing  was  paid  down,  was  two  thousand 
dollars.  Upon  the  receipt  of  this  conveyance,  Charlemagne 
Frands  made  and  delivered  to  his  father,  Cyrus  E.,  his  prom- 
issory note  as  follows:  — 

''  Kalamazoo,  April  28, 1866. 

^  For  value  received,  I  promise  to  pay  to  the  legal  heirs  of 
Cyrus  K.  Francis,  four  years  after  his  death,  sixteen  hundred 
dollars,  with  seven  per  cent  interest  per  annum,  and  payable 
annually  to  the  said  Cyrus  K.  Francis  during  his  natural  life- 
time; at  his  death  the  interest  to  cease.    The  payment  of  this 
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note  ifl  Beoored  hy  moile&ge  oaieal  eatatOi  of  even  date  her^- 
wkI]^«aBd  BlampeA  with  reipsnne  etamp  ef  two  doUan. 

''  Charlbmaons  Fbancis." 

To  secnre  thapa^meniof  this  note  ou  the  aaine  day,  Charle- 
magne made,  execaled%  mad  ddULneredto  Cyroa  K.  Fiancis  a 
mortgage^  cenreTing'  ttio-  SBnie^  lands-  cen^^ed  to  Mm  by  hia 
father,  in  which  it  is  stated  i%at  t&a  mortgage  was  made 
to  secnrea  part  of  the  purchase-money  for.  the  premises  therein 
desciibed  The  mortgage  containa  the  usual  power  of  sale  in 
oflse  of  default.  Cyras  K.  Franei»  osussd  this  mortgage  to  be 
recorded  on  the  twenty^^ighth  day  of  April,  1866,  but  retained 
possession  of  the  note  until  his  death. 

Charlemagne  Francia  want  into  possession  of  the  property 
oonneyed  to-bin^  and  thereafter  paid  to  Cyrus  E.  Francis  the 
asnraai  mterest  as  it  matured  upon  the  noto  for  the  years 
1867,  1868,  and  1869.  For  the  three  years  following,  Charle- 
magno  nc^acted  t9  pay  the  intorest;  Id  July,  1872,  there  was 
due^  £ar  unpaid  inleresti  $836,  and  Cyrus  E.  Francis  com- 
menced a  suit  in  the  circuit  court  for  the  county  of  Eidama- 
zoo,  in  chancery,  to  foreclose  the  mortgage.  In  this  suit  Cyrus 
E.  Francis  was  the  sdte  compfeinant,  and  Charlemagne  was 
tbi  sola  dafeiidaiiL.  Bersonal:  sendee  of  sabpeena-  tor  appear 
and  ansiwer  waa  had,  and  a  deereo  for  a  feoeciosiue  by  sale 
waa  dulj  entered  £or  iha-  inteoest  du£u  The:  bill  of  complaint 
fikd  in  the  cause^  ini  addition  to  the  clauBes  ue«ally  coaAained 
in.  such  billa  filed  to  obtain  a  loreDloeufO  where  tho-.  whcde  in- 
debtedness  is  not  due^  contained  the  following  statementa:  — 

''And.  your  orator  lartfaar'  showa  that  he- was  the  ownerof 
aaid  leal  estate,  above  described^  and  being  aged  andinfiim, 
he  desired  to  dispeee  of  hia  said  real  estate  inrsuoh  amanaon 
am  mights  seeuxe  to  himself  a  oomEtortahle  support,,  and  at  ihe 
aame  time  he  had  it  in  view  to  dedare  Mid  dtreet  tho  diqio* 
sition  at  the  avails  of  hia  said'  real  estate  afkv  hia  death;;  and 
accordingly,,  to  effectuate  such  purpose,  he  sokL  and  ooHVeyed 
ta  said  Charlemagne  FranciB^  his  Bosk^  hia  said  real  eatate 
above  described,  and  received  £rom  said  Charlemagne  Eran*- 
cis  the  note  and  mortgage  hereinbefore  meulaQiied  and  de^ 
scrttied;  and  said  note  and  mortgage  were  given  for  the  said 
pnaehase^-money  of  the  said  described  real  estate,  yourorofor 
atipnlating  for  the  payment  of  the  interest,  aa  mentioned  In 
aaid  note  and  mortgage,  during  hia  life^  as  his  means  of  sup^ 

«« And  he  further  shows  that  he  is  tibe  absolote  ownerof  the 
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entire  mortgage  interest  mentioned  -^nd  described  in  said 
mortgage,  no  cxmsideration  having  passed  to  him,  from  any 
persons  whomsoever,  on  account  whereof  or  whereby  he  pro- 
vided Tor  the  payment  of  said  pmrchase-money  to  his  heirs." 

Prodf  was  introduced  in  support  of  these  statements  in  the 
bflD.    Cyrus  K.  Francis  testified: — 

^The  amount  of  principal  and  interest  impaid  on  this  note 
and  mortgage,  marked  'Exhibit  A,'  is  mine;  it  belongs  to  me. 
I  have  never  delivered  to  any  person  the  note  and  mortgage. 
I  own  the  same  m}rEelf,  and  provided  for  its  payment  in  this 
manner  wi(hi!he  view  to  make,  at  my  own  time,  distribution 
of  ray  own  property. 

^'Am  ncquainted  with  these  mortgaged  premises;  I  went 
onto  them  in  1855,  and  «taid  there  till  within  a  few  years 
past,  and  until  about  four  years  ago. 

"At the  date  of  this  mortgage,  marked  'Exhibit  A,'  I  con- 
veyed these  mortgaged  premises  to  the  defendant  Charle- 
magne Francis,  and  the  mortgage  in  question  I  received  from 
the  defendant  to  secure  the  payment  of  the  whole  purchase- 
money  upon  that  sale.  I  received  no  consideration  for  the 
provision  making  the  payment  of  the  princinal  of  sixteen  hun- 
dred dollars  payable  to  my  heirs." 

The  decree  was  entered  March  6, 1873,  and  authorized  a 
sale  of  the  mortgaged  premises  if  the  amount  reported  due 
^as  not  paid  by  July  15,  1873. 

On  June  14, 1873,  Charlemagne  Francis  sold  and  assigned 
his  interest,  which  he  then  had  as  heir  at  law  of  Cjrrus  K. 
Francis,  to  the  sum  of  sixteen  hundred  dollars,  payable  to  the 
heirs  of  Cyrus  K.  Francis,  and  secured  by  said  mortgage,  to 
the  complainant,  and  on  the  16th  of  June,  1878,  said  Charle- 
magne sold  and  conveyed  the  mortgaged  premises  to  the  com- 
plainant. This  conveyance  was  subject  to  the  mortgage  above 
referred  to,  and  was  conditioned  that  complainant  should  pay 
the  mortgage  as  so  much  purchase-money  for  the  premises. 
Complainant  has  paid  the  amount  found  due  by  the  decree, 
and  has  paid  all  interest  on  the  note  up  to  the  time  of  the 
death  of  Cyrus  K.  Francis.  Upon  the  death  of  Cyrus,  Theo- 
dore Francis  was  appointed  administrator  of  his  estate. 

Commissioners  on  claims  were  appointed,  and  a  claim  was 
presented  and  allowed  in  favor  of  Theodore  Francis  for 
$1,745.72,  and  no  appeal  was  taken  from  such  allowance. 

In  February,  1885,  the  complainant  filed  his  bill  of  com- 
plaint, seiting  forth,  substantially,  most  of  the  fact^  Above 
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narrated,  and  allegiDg  that  the  defendant  Theodore  claimed 
that  the  moneys  Becored  by  the  note  and  mortgage  belonged 
to  the  estate  of  Cyrus  E.  Francis,  and  should  be  paid  to  him 
as  the  administrator  thereof;  that  the  other  defendants  claimed 
that  said  moneys  belonged  to  the  heirs  of  the  said  CyruSi  and 
should  be  paid  to  them  without  passing  through  the  hands  of 
the  administrator;  asserts  that  he  is,  and  has  always  been, 
willing  to  pay  said  heirs  or  administrator,  or  both,  said  six- 
teen hundred  dollars,  except  the  share  thereof  assigned  to 
himself  by  Charlemagne;  prays  that  defendants  may  inter* 
plead,  and  settle  between  themselves  to  whom  the  money 
belongs,  and  asks  leave  to  redeem  the  premises  from  said 
mortgage,  and  to  pay  the  redemption  money  into  court,  and 
that  the  mortgage  may  be  discharged. 

Defendants  Theodore  Francis,  Harriet  Bell,  and  Elizabeth 
Barrett  answer,  admitting  the  facts  alleged  in  the  bill,  except 
that  they  say  that  the  making  of  said  conveyance  by  Cyrus 
E.  Francis  to  Charlemagne,  and  taking  the  note  and  mortgage 
from  him  in  the  manner  provided,  was  in  pursuance  of  the 
purpose  then  entertained  by  Cyrus  E.  Francis  in  his  lifetime 
to  distribute  the  avails  of  this  real  estate  after  his  death. 

They  also  set  up  the  foreclosure  proceedings,  and  insist  that 
the  decree  in  thai  suit  established  the  fact  that  said  Cyrus  E. 
Francis  was  the  owner  of  said  note  and  mortgage,  and  upon 
that  question  is  resjudieataj  and  that  said  indebtedness  was 
the  estate  of  said  Cyrus  at  the  time  of  his  death. 

They  also  aver  the  allowance  of  the  claim  in  favor  of  Theo- 
dore, and  that  whatever  interest  the  heirs  of  Cyrus  E.  have  in 
said  sixteen  hundred  dollars  is  an  interest  in  the  residue  only 
after  payment  of  the  debt  of  the  estate  to  said  Theodore,  and 
that  it  is  the  duty  of  complainant  to  pay  said  mortgage  debt 
to  said  administrator;  and  defendants  Harriet  and  Elizabeth 
deny  that  they  set  up  any  claim  to  said  debt,  and  insist  that 
such  money  is  payable  to  the  administrator,  and  not  to  the 
heirs  of  said  Cyrus  E. 

The  defendants  Byron  H.  Fox  and  Estella  Brown  answered 
separately,  and  admit  the  facts  charged  in  the  bill  of  com- 
plaint, and  claim  that  they  are  entitled,  as  two  of  the  heirs  at 
law  of  Cyrus  E.  Francis,  to  the  same  share  of  the  avails  of 
said  note  that  their  deceased  mother  would  have  been  entitled 
to  if  living. 

The  cause  was  heard  in  the  court  below  upon  proofs  taken 
In  open  court,  and  a  decree  was  rendered  therein  on  the  aix- 
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teenih  day  of  Janoary,  A.  D.  1886,  that  the  eaid  aum  of  eiz- 
teen  hundred  dollars  now  belongs  to  the  persons  who  were  the 
children  and  grandchildren  of  Gyms  K.  Francis  at  the  date 
of  the  mortgage,  or  their  legal  representatives  in  case  of  the 
death  of  any,  and'  that  complainant  by  assignment  from 
Charlemagne  Francis,  stands  in  his  place  and  stead,  and  suc- 
ceeds to  his  share  of  said  sum  of  sixteen  hundred  dollars  and 
interest;  that  complainant  be  allowed  to  redeem  by  paying 
into  the  hands  of  the  register  of  the  court  on  or  before  three 
months  the  said  sum  of  sixteen  hundred  dollars  and  interest, 
and  that  thereupon  said  mortgage  be  discharged. 

The  decree  also  declares  who  were  the  heirs  at  law  to  whom 
such  money  should  be  paid,  and  that  one  fifth  thereof  be  paid 
to  each,  namely,  the  complainant,  Theodore  Francis,  Harriet 
Bell,  and  Elizabeth  Barrett,  and  one  tenth  thereof  to  Byron  H, 
Fox  and  Estella  Brown  each,  and  that  complainant's  costs 
should  be  paid  out  of  the  fund  of  sixteen  hundred  dollars  be- 
fore distribution  thereof  under  the  decree. 

It  was  further  decreed  that  Theodore  Francis,  as  administra* 
tor  of  the  estate  of  Cyrus  K.  Francis,  deceased,  had  no  in- 
terest whatever  in  said  mortgage  debt.  From  this  decree 
Theodore  Francis,  on  the  tenth  day  of  February,  1886,  filed- 
his  claim  of  appeal,  and  executed  the  proper  bond. 

On  the  twenty-fifth  day  of  February,  1886,  Theodore  Fran- 
cis, by  his  solicitors,  gave  notice  that  he  had  appealed  as  ad- 
ministrator, and  personally,  and  that  the  appeal  bond  was 
filed  on  the  10th  of  February.  This  notice  appears  to  have 
been  filed  with  the  register.  It  is  printed  in  the  record.  The 
case  was  not  settled  until  the  6th  of  April,  1886;  and  where 
proofs  are  taken  in  open  court,  the  party  has  forty  days  from 
the  settlement  of  the  case  in  which  to  appeal,  provided  forty 
or  more  days  have  elapsed  since  the  entry  of  the  decree:  Gale 
V.  Oould,  40  Mich.  62. 

The  notice  given  and  filed  as  above  stated  may  be  consid- 
ered as  a  written  claim  of  appeal,  and  made  in  time,  of  Theo- 
dore Francis,  as  administrator;  but  he,  as  such  administrator, 
took  no  steps  to  perfect  such  appeal.  The  decree  entered  below 
disposed  of  his  rights  as  administrator,  and  established  certain 
lights  in  him  to  the  fund  as  heir  of  Cyrus  K.  Francis. 

The  law  is  explicit  that  the  party  appealing  shall  file  with 
ihe  regutter,  within  said  forty  days,  a  bond  to  the  appellee, 
with  certain  prescribed  conditions.  The  bond  filed  on  the 
10th  of  February,  1886,  was  the  individual  bond  of  Theodore 
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FraimB,  «iid  9t  veoiled  tbat  Theodore  Francn  had  i^ipeided  to 
the  enpreine  oomt  from  the  deereeof  1^  cireuit  court  of  Kala- 
mMoe  Coutity/in  dhanceiy,  made  on  the  18th  of  fanttary,^ 
which  CharloB  M.  Lihw  ib  OMDphiinant, -and  Theodore  FrandB, 
Harriet  Bell,  fifizabeth  Barrett,  Bynm  K.  Fox,  and  BsteUa 
Bfown  are  defendants. 

The  bond  *doeB  not  pnrpoitto  cover  the  right  ttf  the  admin- 
iatrator  ^  appeal.  At  thai  iime  he  hadiiot  chiimed  an  appeal 
If  the  bond  had  heen^ven  in  hisown  ^behalf,  and  that  of  him- 
aelf  as  adminietrator,  it  ironld  have  been  sirfBcient:  Wtxmer 
T.  Whittaker,  5  Mich.  241;  but  aneh  <W8S  not  the  case,  and  no 
appeal  hae  been  perfected  in  the  case  of  the  administraftor  of 
the  estate  of  Oyrne  K.  Francie,  deceased. 

It  is  not  to  be  TCgretted,  Loweiver,  as  oar  investigation 
into  the  merits  of  the  whole  controversy  leads  us  to  the  con- 
chieion  that  the  decree  below  is  correct,  and  should  be  af- 
firmed. 

CjTTQS  K.  Francis,  in  his  Hfethne,  being  the  owner  of  forty- 
nine  acres  of  land,  wished  to  reeenreto  himself  the  income 
arising  ttierefrom  dmimg  his  life,  and  *to  give  the  avails  thereof 
to  his  heirs.  One  object  was  to  prevent  the  distribution  thereof 
thioogh  the  ordinary  'channel  of  the  probate  court,  and  to 
make  distribotion  thereof  by  hTst>wn  hand  dmring  his  life. 
To  accomplish  this  object,  he  converted  the  land  into  person- 
alty by  Oonireying  the  same  *to  Charlemagne  Francis,  and 
taking  from  him  a  promissory  Tiote  for  sixteen  hundred 
dollars,  payable  to  the  heirs  of  Cyrus  four  years  after  the  de- 
cease of  himself.  Interest  at  seven  per  cent  per  annum  was 
to  be  paid  to  Cyrus,  but  was  toxsease  upon  his  death. 

The  payment  of  the  principal  and  interest  according  to  the 
note  wae  secured  by  a  mortgage  upon  the  property  sdd,  which 
Cyrus  plaoed  of 'record. 

The  only  question  is,  whether  the  disposition  thus  made  of 
the  sixteen  famdred  dollars  constrtnted  a  valid  gift  tnt^r  vivo$ 
to  the  heirs.  That  euch  was  Hhe  irrtention  there  can  be  no 
doubt  from  the  transaction  itself. 

To  conetitfirte  «  valid  gift  inter  tnvos,  there  nnist  be  a  deK very 
of  the  tSiing  given,  either  actual  or  constructive.  It  is  <not 
necessary  that  H  be  delivered  to  the  person  intended  directfy. 
It  may  be  delivered  to  some  person  for  him,  or  to  a  trusteefor 
tiiat  pxxrpoBej  and  in  all  cases  -such  a  disposition  of  it  must  be 
made  in  favor  of  the  donee  as  effectuates  the  object  and  placet 
the/M  disponendi  beyond  the  power  of  the  donor  to  recalL 


Digitized  by 


Google 


Oct  1S86.]  Urm  t.  FuAxtoM.  297 

Under  -Bouae  tinmDfitenceB  tlie  donor  iAoxBitt  tdsj  oonBtittito 
hm»^  tnitftee  of  fbething  for  the  "benefit  of  the  donee:  Etti$ 
Y.  Seeor^  81  Mich.  185;  18  Am.  Rep.  178;  Orten  v.  Langdon^ 
IS  Mich.  221. 

finch  -was  -ffae  >eaBO  here.  The  donor  retained  an  interest  in 
the  avails  of  the  irnid  giren,  hjimj  of  the  interest  payable 
thereon  during  his  life.  This  interest  of  the  donor  made  it 
necessary,  *in  the  -form  he -saw  fit  to  adopt  to  carry  ont  his 
pnrpose,'to  retain  the  actual  possession  nf  the  note  for  his  own 
secnrity,  hnt  the  same  ini^mment  evidenced  the  gift  to  his 
heirs  as  the  designated  object  of  his  bounty.  He  had  placed 
the  mortgage  of  record,  and  had  done  all  he  *coald  do  to  make 
a  delivery  consistent  with  his  own  rights  in  the  paper,  and  waS| 
by  the  transaction,  a  trustee  forthe  heirsin  the  custody  of  the 
instrument  by  implication  of  law. 

It  requires  less  positive  and  unequivocal  testimony  to  es- 
tablish the  delivery  of  a  gift  from  a  father  to  his  children 
than  it  does  between  -persons  who  are  not  related,  and  in  cases 
where  there  is  no  suggestion  tjf  fraud  or  undue  influence  very 
slight  evidence  will  suffice.  In  this  case  there  were  several 
donees.  A  manual  delivery  could  not  be  made  of  the  instru- 
ment to  all;  but  a  constructive  delivery  was  effected  by  mak- 
ing them  the  payees  of  the  note,  and  recording  the  mortgage 
by  which  it  was  secured.  By  directing  the  note  to  be  made 
payable  to  his  heirs,  he  placed  the  title  in  them  at  once,  and 
it  was  unimportant  in  whose  possession  or  custody  the  paper 
might  Tematn.  Whoever  might  hold  sucli  possession  would 
do  BO  in  trust  for  Ihem,  and  they  alone  could  enforce  pay- 
ment. 

In  Wyble  v.  MePheten,  62  Ind.  393,  where  A  delivered  blt- 
eral  United  States  bonds  to  B,  with  directions  for  the  latter  to 
give  the  same  to  eertain  of  hie  ehiidren  at  his  death,  B  ie» 
eeived  them,  and  agreed  to  execute  the  trust.  It  was  held 
(hat  this  wafl  a  sufficient  delivery  to  constitute  a  gift  inter 
tivoSy  and  that,  upon  ihe  death  of  A,  an  action  would  lie 
against  B  in  bvor  <rf  the  children  of  A  to  compel  him  to  exe- 
cute the  trust,  and  also  against  the  adnxinistrator  of  A,  to 
whom  B  had  delivered  the  bonds. 

Where  EL  had  loaned  to  his  adopted  son  large  sums  of 
money,  and  taken  has  notes,  which  he  afterwards  indorsed  to 
bis  adopted  son,  but  retained  possession  until  the  Civil  War, 
when  he  delivered  them,  with  other  notes,  to  the  son  to  con- 
eeal,  which  he  did  in  the  house  of  the  holder,  where  they  re- 
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mained  ontU  after  the  death  of  H.,  it  was  held  that  the  notes 
were  an  irrevocable  gift  to  the  adopted  eon:  IVotoeU  y.  Oarra- 
way,  10  Heisk.  104. 

In  Richardson  v.  Lowry,  67  Mo.  411,  it  was  held  that  a  note 
taken  by  the  husband  on  a  sale  of  his  property,  payable  to  his 
wife,  was  prima  facie  evidence  of  a  gift  to  her. 

In  Malon^B  Estate^  13  Phila.  813,  it  was  held  any  act  on  the 
part  of  tbe  owner  of  a  chose  in  action,  showing  not  only  a 
present  intention  to  transfer,  but  that  he  regarded  himself  as 
having  carried  his  intention  into  effect,  is  sufficient  without 
written  evidence  of  the  transaction,  and  that  there  is  no  dif- 
ference between  gifts  causa  mortis  and  gifts  inter  vivos.  See 
also,  as  bearing  upon  the  question,  Barker  v.  Frye^  75  Me.  29; 
Fletcher  v.  Fletcher^  55  Vt.  325;  Eastman  v.  Woronoco  Savings 
Bank,  136  Mass.  208;  Scott  v.  Berkshire  Co.  Savings  Bank,  140 
Id.  157;  Basket  v.  HasseU,  107  U.  S.  602. 

Under  these  circumstances,  there  was  a  constructive  de- 
livery of  the  note  and  mortgage,  and  all  the  delivery  that 
could  have  been  made  in  the  nature  of  tbe  case.  The  dispo- 
sition he  had  made  of  the  sixteen  hundred  dollars  was  effect- 
ual to  place  the  amount  beyond  his  control  or  power  of  recall, 
and  passed  at  once  to  the  donees  intended.  The  payees 
named  in  the  note,  namely,  '*  the  heirs  of  Cyrus  K.  Francis," 
must  be  understood  as  bis  ''  legal  heirs,"  in  the  popular  sense 
of  that  term.  He  referred,  by  that  expression,  to  a  class  of 
persons  then  in  being,  who  bore  that  relation  to  him  which 
would  constitute  them  legal  heirs  at  his  death,  should  it  occur 
at  that  time.  These,  under  our  statute,  are  the  children  Uv- 
ing  at  the  time  of  tbe  death  of  the  ancestor,  and  issue  of  any 
deceased  child. 

In  this  cause,  it  is  stipulated  that,  on  the  twenty-eighth  day 
of  April,  1866,  the  following  persons  were  the  children  and 
grandchildren:  The  children's  names  were  Charlemange, 
Theodore,  Elizabeth,  and  Harriet,  and  the  grandchildren 
were  Estella  Brown  and  Byron  H.  Fox,  daughter  and  son  of  a 
deceased  daughter;  and  that  these  were  his  only  children  and 
grandchildren  at  the  time  of  his  death. 

The  acceptance  of  a  gift  need  not  be  made  immediately.  It 
is  sufficient  that  it  be  accepted  before  revoked  by  death  or 
otherwise.  The  fact  that  Charlemange  sold  and  assigned  his 
interest  in  the  sum  payable  to  tbe  heirs  to  the  complainant 
seven  years  or  more  before  the  death  of  said  Cyrus  is  evidence 
of  acceptance,  and  the  gift  being  to  him  jointly  with  the 
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other  hdn,  raoh  aooeptancoi  being  benefldal,  inineB  to  their 
benefit. 

It  is  set  up  in  the  joint  and  eeyeral  answer  of  Theodore, 
Elizabeth,  and  Harriet  that  Cyms  K  Francis  was  indebted 
to  defendant  Theodore,  at  the  time  of  the  death  of  Cyms,  in 
the  snm  of  $1,745.72,  and  that  such  sum  has  been  allowed  to 
him  by  commissioners  on  claims  appointed  by  the  probate 
court.  The  answer  is  silent  as  to  when  snch  indebtedness 
accrued,  and  no  claim  is  made  or  urged  by  defendants  that 
the  gift  made  by  Cyrus  K.  Francis  was  in  fraud  of  his  credi- 
tors or  of  the  defendants. 

It  is  also  claimed  by  these  defendants  that  the  note,  and 
indebtedness  it  represented,  and  mortagage  securing  the  same, 
having  passed  into  a  decree  in  the  foreclosure  suit  which  ad- 
judged Cyrus  K.  Francis  the  owner,  that  question  is  reajiAdi- 
cato,  and  said  mortgage  indebtedness  so  decreed  was  his 
when  he  died.  We  do  not  think  that  the  decree  in  that  case 
was  re8  judicata.  The  object  of  the  bill  was  to  foreclose  for 
non-payment  of  interest.  Cyrus  K.  could  not  foreclose  for 
non-payment  of  the  principal.  It  was  not  due,  and  never 
would  become  due  in  his  lifetime.  The  proper  parties  to 
litigate  the  ownership  of  the  principal  sum  were  not  before 
the  courts  and  Charlemagne,  by  his  silence  or  inaction,  could 
not  admit  away  their  rights.  Besides,  the  decree  was  for  pay- 
ment, and  was  fully  performed,  and  no  rights  can  be  predicated 
upon  it 

Charlemagne  put  in  no  answer  to  the  foreclosure  bill  setting 
up  or  suggesting  that  the  principal  sum  secured  by  the  mort- 
gage was  a  gift  iiUer  vivos  to  the  heirs,  and  the  complainant 
did  not  set  up  in  his  bill  that  there  was  any  pretense  of  such 
claim  made  by  the  defendant  or  other  persons,  and  denying 
the  truth  of  such  claim.  The  case,  therefore,  lacked  both 
identity  of  subject-matter  and  identity  of  parties  to  make  it 
re$  judicata  of  the  pres^it  case. 

The  Bulyject-matter  of  a  litigation  is  the  right  which  one 
party  claims  as  against  the  other,  and  on  which  he  demands  the 
judgment  of  the  court  The  subject-matter  or  right  claimed 
by  Cyrus  K.  Francis  in  the  foreclosure  suit  against  Charle- 
magne Francis  was  the  annual  interest  due  and  owing  to 
Cyrus  E.,  and  the  right  to  enforce  the  mortgage  security  to 
satisfy  the  sum  due,  and  to  become  due,  to  Cyrus  E.  for  in- 
terest on  the  mortgage.  That  question  is  not  involved  in  this 
suit    What  was  said  by  Cyrus  E.  Francis  in  his  bill  and 
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testioaony  as  to  Mb  cfWDevship  x)f  the  principal  of  the  note, 
and  his  intention  in  making  the  disposition  of  his  property 
six  years  previonBly,  irere  not  admissible  to  affect  the  rights 
of  Ihe  donees:  8mU  t.  BetltMre  Vo.  SavijigB  BanJ^  140  Mass. 
166. 

If  the  gift  took  efifect  at  all,  it  took  effect  when  Che  papers 
were  executed  and  the  mortgage  was  recorded.  Charlemagne 
was  one  of  the  donees,  and  Ids  acceptance  of  the  gift  is  im- 
plied in  his  tmdertakhig  to  pay  the  principal  to  the  heirs,  a 
fifth  thereof  being  payable  to  himself 

It  is  claimed  that  the  complainant  is  not  in  a  position  to 
file  a  bill  of  interpleader.  The  primary  object  of  the  bill  is 
to  redeem  from  the  mortgage,  and,  as  connected  therewith,  to 
ascertain  to  whom  the  money  is  payable,  and^  by  payment,  to 
obtain  a  discharge  of  the  mortgage.  To  this  end  the  bill  par- 
takes of  the  character  of  an  interpleader,  and  was  properly  filed. 

The  relief  granted  by  the  court  below  is  consistent  with  the 
yiewB  above  expressed,  and  the  decree  appealed  from  will  be 
a£Srmed,  with  costs. 

Campbell,  C.  J.  I  concur  with  my  brother  ChampHn  in 
the  disposition  of  this  ease.  But,  in  my  opinion,  it  was  com- 
potent  for  the  decedent  to  make  the  redduary  money  payable 
in  any  manner  and  to  any  persons  he  might  choose  by  the 
terms  of  the  oontraet,  and  it  in  no  way  concerned  the  party 
contracted  with  for  what  reasons  the  proyisions  were  made,  so 
long  as  the  jcootract  was  based  on  a  valid  consideration  be- 
tween the  parties.  Under  auch  oiroomstanoes,  a  payment  to 
the  beneficiaries  was  the  only  one  that  would  satisfy  the  con- 
tract, unless  it  was  changed  by  the  contracting  parties,  and 
this  was  not  done.  The  beneficiaries  bad  a  right  to  proceed 
in  equity  as  the  Teal  parties  in  interest;  and  the  administra- 
tor, if  he  sued  at  law  to  enfiirce  the  contract,  could  only  do  it 
for  failure  to  pay  the  beneficiaries,  and  not  for  the  estate's 
benefit. 

Om  or  PiBBCMiAL  PBrasBTTy  ILum  with  Imtbht  to  Taks  Eiraor  Im- 

MSDiATKLT  and  imvooMj,  and  azeented  by  complete  and  unoooditional 
delivery,  is  binding  upon  tbe  donor  as  a  gift  inter  vicoa:  Henschel  ▼.  itfaurer, 
09  Wis.  576;  2  Am.  St.  Rep.  757;  and  see  cases  cited  in  note  for  essentiala 
of  ^id  gift  tatsr  vkm.  A  gift  from  father  to  aen,  to  be  Tatid,  mast  be  ao- 
comymied  by  actaal  deUveryt  Medhekv.  PoweU,  06 K.  a  4S0. 

In  OiQBGiA,  Gut  is  Prkbuioed  to  bate  been  AamrrBD^  nalesa  oontnury 
is  shown:  Larenion'a  Sueceman,  39  La.  Ann.  952;  andaee  WtUi  ▼•  fVaU^  30 
Miss.  91;  64  Am.  Dec.  147. 
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Dkjtbst  ov  Dsbd  CkunRJiOLAXis  Gin;  on  thai  prinoiple  of  m/Uquptli 
Connor  v.  Traxaid^s  Adrn'r,  87  Ala.  289;  79  Am.  Deo.  69,  note  02. 

Got,  Delivebt  Nxcessaxt  to  Ck>NffnT!m:  ffall  ▼.  ffoword^  Rioe,  SIO; 
83  Am.  Dec  115;  BUUbrantT.  Brewer,  GTex.  46;  65  Am.  Dea  767,  aadnoto 
761;  Siepltenmm  ▼.  King,  81  E7.  426;  60  Am.  Rop.  178. 

Got  vrom  Pabxht  to  Gbelo^  oTidonov  neooBniyto  ertabliah;  T^btiiw 
V.  Kiigore,  26  Pa.  Sk  365;  67  Am.  Dec  426. 

JuDQMCNT  XK>S9  NOT  GoMCUCTDB  Ohb  not  a  pwtj  thereto:  6Sfter<  v.  Qal* 
way,  83  K7.  601;  4  Am.  8t  Re^.  168,  and  note  173.  And  in  foreolosore 
proceedingi,  the  decree  does  not  bind  an  intereited  third  party  who  is  not 
Bade  a  paity  to  inch  prooeedingiii  Baim  t.  RmiUUkt  S  Xoins  428;  65  Am. 
Dec  744. 


Gibbons  v.  Fabwbll. 

rjum  Oagrvtaofa — ^WnoNaiin.  DauvsRV  bt  fiAKmni  —'Whew 
defendant  nndertook  to  carry  by  water  and  delirerto  pl*t«<ay  oertein 
property  belonging  to  the  latter,  bnt  after  the  carriage  waa  completed 
mader  no  attempt  to  ao  defiver  ISio  property,  bnt  allowed  the  master  of 
the  ▼eaael,  wLo  waa  hia  aerrant^  and  1— iinwwl  to-  be  a  depvfy  Uaitad 
Statea  marabal,  to  deliver  the  ptap»ty,  withoni  th»oenaent  of  the  owner» 
to  a  third  party,  the  act  of  ao  delivering  the  property  to  a  third  person 
ia  a  tortiona  one  on  the  part  of  defendant^  and  a  wrongful  oonvanion,  lor 
which  tnnrer  will  lie. 

tarmn  whb  Wncs  Wbobvius  Aor  ia  dma^  By  whieka  party  i«  daptiwd 
of  hiapropacty,  except-  wiien'  maliciona,  ia  ol  Utile,  oonaaqnenoe  if  ^  ael 
ia  dene    It  ia  thftelfeot  ef  the  actrwhieh  oonatitatea  the  eonTanioB. 

Wbxbb  Cabbzxb  07  GoODB  allowa  an  officer  to  take  the  gooda.  he  ia  car* 
rymg,  it*  ia  no  deffanae  againat  an  aotSon  of  trover  for  tneir  valno'  te 
ahMF  ttmlrtiie  eflleev  took  tham  withont  alae  ahowing  that  ka  had  aL^fal 
right  to  take  them  by  virtae  ef  hia  writ. 

Whbbb  OaBWBB  BAB  Aliowbd  AM  OmoBB  to  take  gooda  he  b  oairy- 
ing^  and  in  an  action  of  trover  aeeka  to  ahow  a  better  right  to  the  prop- 
erty or  to  ita  control  than  the  phdntiira,  the  legal  prooeedin^i  npon 
which  the  efloat^  writ  er  order  is  baaed  ahflvid  bo ! 


Tboteb.    Jadgment  fer  defendant. 

AOcim&nainAAMMm^ixndA]^^  plaintiflBi 

and  oppeUantB. 

MwnwmA  CunJUdj  tor  the  defendmak 

Shxbwood^  J.  This  is  an  action  of  iiOTer  to  recover  the 
Talne  of  aeven  thonsand  hop-poles,  a  part  of  the  cargo  of  the 
barge  Soolhamptony  and  was  once  before  in  this  court:  See  68 
Uich.233L 

II  a^^ieanr  fioom  the  record  now  before  mr,  that  in  1880  John 
UcKaj  was  getting  out  hop-poles  at  Schneanx  Islands,  in 
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Lake  Huron,  and  that  he  made  an  arrangement  wiin  the  firm 
of  Johnstone  and  Gibbons,  of  which  the  plaintiff  is  sorviyor, 
by  which  they  were  to  furnish  the  necessary  money  and  pro- 
visions to  carry  on  the  work.  McKay  was  to  get  out  the 
timber  and  poles,  and  ship  them  to  Johnstone  and  Gibbons, 
at  Detroit,  who  were  to  be  the  owners  of  the  property;  and 
when  sold  by  them,  McKay  was  to  be  paid  for  his  services 
whatever  sum  was  received  for  the  poles  over  and  above  money 
advanced  and  goods  furnished  by  Johnstone  and  Gibbons  to 
pay  for  them. 

The  defendant  was  the  owner  of  a  steamboat,  run  by  Cap- 
tain Rose  at  this  time,  and  the  plaintiff  and  his  partner  made 
an  engagement  with  the  owner  to  carry  a  load  of  goods  to  the 
islands,  and  bring  back  the  property  in  question  to  Detroit. 

The  captain,  while  at  the  islands,  took  on  board  the  poles 
in  question^  and  other  property,  as  furnished  by  McKay,  to 
carry  them  to  Detroit. 

The  following  is  the  bill  of  lading  given  at  the  time  they 
were  shipped  by  the  master: — 

^'Ghebotoan,  MicmGAN,  September  4, 1880. 

'^Shipped,  in  good  order  and  well  conditioned,  by  John 
McKay,  agent,  for  account  and  at  the  risk  of  whom  it  may 
concern,  on  board  the  barge  Southampton,  whereof  EL  Rose  is 
master,  bound  for  Detroit,  the  following  articles,  as  herein 
marked  and  described,  to  be  delivered  in  like  good  order  and 
condition,  as  addressed  in  the  margin,  or  to  his  or  their  assigns 
or  consignees,  upon  paying  the  freight  and  charges  as  entitled 
by  law,  dangers  of  navigation  excepted. 

"In  witness  whereof,  the  master  or  clerk  of  said  vessel  has 

affirmed  to bills  of  lading,  of  this  tenor  and  date,  one  of 

which  being  accomplished,  the  others  to  stand  void." 

The  consignment  is  to  Johnstone  and  Gibbons,  Detroit, 
Michigan.  Under  the  head  of  "Articles"  is  written,  "250 
cords  cedar  poste;  7,000  hop-poles,  cedar."  Then  follow  the 
words  " more  or  less."  Under  the  head  of  "Lake  Freight"  is 
written,  "$3  pr.  cord  on  poste,"  and  the  biU  is  signed,  "Capt 
H.  Rose." 

It  appears  from  the  testimony  of  McKay  that  he  got  out  the 
poles  for  Johnstone  and  Gibbons,  and  that  he  acted  as  their 
agent  in  the  transaction  after  the  poles  were  placed  on  board 
the  boat  Southampton.  The  plaintiff  and  his  partner  were 
notified  of  the  shipment  by  Mr.  FarwelL  The  barge  was 
taken  in  tow  by  a  propeller,  and  after  the  cargo  arrived  at 
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Detrdti  the  poles  were  delivered  by  the  master  (while,  as  he 
claims,  he  was  acting  as  deputy  United  States  marshal)  to 
C.  P.  Taylor  (and  who,  as  he  claims,  was  another  deputy 
United  States  marshal).  This  was  done  by  the  master  with- 
out the  consent  of  the. consignees  or  consignor,  and,  so  far  as 
the  record  shows,  the  master  never  made  any  attempt  to  make 
delivery  of  any  kind  of  the  goods  to  them,  or  either  of  them. 

The  plaintiff's  declaration  contains  a  single  count  in  trovei 
for  the  value  of  the  poles.  The  plea  is  the  general  issue,  with 
notice  that  defendant  would  show  the  property  was  taken  from 
the  master  by  legal  process,  so  that  delivery  to  the  consignees 
could  not  be  made^  The  cause  was  tried  in  the  superior  court 
of  Detroit,  before  a  jury,  and  the  verdict  was  directed  by  the 
court  for  the  defendant;  the  court  holding  that,  under  the  facta 
stated  in  the  record,  trover  would  not  lie.  The  plaintiff  brings 
error. 

We  are  not  able  to  agree  with  the  learned  judge  of  the  supe* 
rior  court  in  his  decision  in  this  case.  In  giving  his  directions 
to  the  jury  he  said:  '*  In  order  to  establish  a  case  for  recovery 
in  trover,  there  must  be  shown  a  wrongful  act,  and  an  inten- 
tional conversion  by  the  defendant In  an  action  of 

trover,  the  defense  is  complete  when  the  plaintiff  shows,  in 
making  his  case,  that  the  property  was  taken  from  the  de- 
fendant without  the  consent  of  the  defendant The  first 

principle  is,  that  the  act  of  the  defendant  must  be  shown  to 
be  voluntaiy  and  intentional.  Further  than  that,  the  evi- 
dence shows  the  title  to  have  been  in  another  person  than 
the  plaintiff^  and,  under  the  testimony,  the  plaintiff  cannot 
recover.'* 

Before  a  verdict  can  be  properly  directed  by  the  court  for 
the  defendant,  all  the  testimony  in  favor  of  the  plaintiff 
bearing  upon  the  issues  given  by  him  and  his  witnesses,  and 
aU  making  a  case  for  him  given  on  the  part  of  the  defendant, 
if  accepted  as  true,  must  fail  to  make  out  a  prima  facie  case, 
after  the  most  favorable  construction  that  can  be  possibly 
given  to  such  testimony  for  the  plaintiff. 

Under  this  rule,  what  does  the  testimony  show  in  this  case? 
That  the  plaintiff  and  his  partner  were  the  owners  of  the  poles 
in  question  at  the  Schneaux  Islands,  in  Lake  Huron,  and  had 
an  agent  there  getting  them  out,  and  looking  after  them,  and 
attending  to  their  shipment.  The  defendant  undertook  to 
carry  by  water,  and  deliver  to  plaintiff  and  his  partner,  seven 
thousand  poles  at  Detroit    Defendant  carried  the  poles,  but 
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wbem  be  arxtred  at  Detroit,  made  no  attempfctorddwav  them 
to  the  plaintiff  and  kia  partaer;  but  when  the  boat  andved^  Uie 
master,  who  waa  the  serv^mt  of  the  dsfendant,  and.  assumed 
te  be  a  deputy  United.  Stateamarriial,  delivered  the  pn^erty, 
withoui  the  consent  of  tha  owners^  to.  a.  third,  party* 

Can  theia  be  any  qneslion,,  under  such,  a  state*  o£factat  bat 
that  the  defiendant,  in  allowing  the  master  (whamuet  be  con- 
sidered as  his  servant)  to  maka  such  disposition  of  the  plain- 
tiff's property,  converted  it3    Wo  think  not 

The  act  o£  thua  delivesing,  thei  property^  to  a  third  person 
was  a  tortioua  one,,  and  especialLy  so  if  it  is  true^  as- claimed 
by  tha  defendant,,  that  the  person  to  whom  it  was  deliivreved 
denied  tha  right  o£  tha  plaintiff  and  hia  partner  to  control  tha 
pn^erty,.  and.initejiukd.to  contest  their  title  thereto; 

Wo  think  that^  upon:  reason,  and  authority,,  the  act  of  the 
defendant's  servant  in  wrongfully  delivering  the  property  to- a 
person  not  entiiledi  thereto  must  be  regarded  as  the.  act  of  the 
defendant,,  and  one  of:  conversion:  Gooley  on  Torts,  441,  448^ 
634;  Edwazdaon  Bailments,  sec.  162;  3  Cooley 's  Bla.  Com.  1S2; 
notes-;  Angell  on  Carriers,  sec  324;.  Sy^d»  v.  Say,,  4i  Term^  Rep. 
260;  KeywQTth  y.  Hill,  3  Bam..  &  Aid.  68&;  Fislur  v.  KyUy  27 
Mich.  454;.  BiMard  v.  Young,  3  Stew.. 46;  Ind.€tc.  R  R.  Co.  v; 
Hemdan,  81  111.  143;.  lUinau  Cent.  JI  J2L  Co.  v*  Parks^  54  Id. 
294;  Emiay  v.  i^annin^  &  How..  Pr.  228;  CoykendMUv..  EaUm^ 
65  Bark  188;,  BiatelL  ¥.  Staw,  32.Mich.298;  Edwmrds  v;  JtVMi, 
40 Id.  616f  jHtdtsY.  Lj^ 46 Id. 488;  ^amum  v.  SUme^iZ  Id. 
&35^  336. 

The  intention  with  which:  tha  wrongful  actt  is  donet  by  wJiioh 
a  party  is  deprived  of  his  property,  except  when  malicimiSi.ia 
of  little  consequence^,  pioirided  the.  act  isdona*  It  ifr  thaeflbct 
of!  the  act  which  constitutes,  tha  conversien:  Edwasd*  oa  BaU* 
ments,  sec.  1JS2;  Ceoley  on  Torts,  534-538^  688;  OfimoU.  if: 
HavtTiy.  25  N,  Y..  595;  82  Am.  Deo.  38a 

The  defendant  waa  a  carrier,,  and  if  the  oameR  of  goods 
aUow  an  officer  toi  take,  the  goods-  hai  iseacryiDg, it ia no d»r 
fense  against  the  plaintiff's  action  of.  troKei'fec  tkcis  valao^  to 
■how  that  an  officer,  took,  tham,  unless  haishoms^UBrti  keihod  a 
leg^L  uf^i  to  take  them  by  idctua  *oC  hia  wsit:  Angell  eni  Car>- 
ners,,sec.  3a7a;  £tjy.  OldCoUm^UcS^^^Co^in  Masft.  581; 
19Am.Bep.429. 

Itis  claimed  thai  bocIl  a  showdng  waa  made*  ioi  thia:  ease*. 
Wa  think  not  Tha  emLeBce-  by  which  it/  is  dainodi  sueht 
ahowing  was*  made.  waa.  as.  wm  think,. 
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agftiiist  ifae  ohjepUon  thereto  hj  the  plaJntUni  cmmid,  *nd 
cannot  be  regarded  in  this  dlBcnssion. 

There  was  better  evidence  of  the  facts  sought  to  be  estab« 
lished,  and  when  the  defendant  seeks  to  show  a  better  right 
io  the  'propeftty  or  to  its  control  than  the  plaintiff  clatms,  the 
legal  proceedings  upon  which  the  officers  writ  or  order  is 
based  shonld  be  introduced:  Beaeh  v.  Botsford^  1  Doug.  199; 
40  Am.  Dec.  45;  Gidday  v.  Witherspoonj  86  Mich.  868. 

What  we  have  said  sufficiently  indicates  our  views  in  this 
case. 

The  judgment  must  be  reversed,  and  a  new  trial  granted. 

OoiOKDV  Caxkool  Who  Dxuvsas  CosTBAaT  to  Bnx  ov  Lu^mo  com- 
mite  a  limoli  of  oontwct»  and  is  liable  for  tlie  valna  of  tha  goods:  Ptnmtjfl 
mtda  R.  JL  Co.  r.  Stem,  119  Pa.  St  24;  4  Am.  8t  Rep.  026^  and  caiaf  ia 
note. 

Monva  of  CoNvaitsioM  is  Material  only  to  Rmsr  Rsooyxbt  oi 
EzxMFLA&r  Dakaoss,  and  is  no  element  of  the  oonTeniaas  Vdtkm  t,  Lewltf 
15  Or.  6S9;  3  Am.  St.  Bep.  1S4,  and  note. 

CoRTEBSioor«  What  Kbgi88abt  to  ICazstaiv  Tbotssx  TkAur  ▼•  McrriH 
SSYt.  477;  94  Am.  Deo.  345^  note  S49;  Sogen  ▼.  B^  1  CU.  429;  66  Am. 
Deo.  d83»  and  note;  Woodman  ▼.  Hubbard,  29  N,  H.  97;  07  Am.  Deo.  810^ 
•ad  note  819. 


Fahbt  V.  Cbottt. 

m  MxoBioAif,  na] 
nr  TBBPAfli  Aa  ErmBrox. — Lr  AonoH  ovTmrASiea  the  t 
lor  aa  siManlt  and  hattery,  to  reoorer  damagae  for  an  injniy  reoeived 
daring  a  oontroFersy  eonoemixig  the  location  and  ereotion  of  a  line  fence, 
a  former  judgment  in  treepaas  in  favor  of  defendant  in  an  aotion  brought 
by  plaintiff's  father  against  him  for  tearing  down  a  portion  of  such  fence 
is  JnadmissiWe  in  evidenee^  aa  aodi  judgment  is  not  condnsive  evidence 
in  favor  of  defendant^  either  of  title  to  the  fence,  or  to  the  lend  indosed 
1^  ik  It  only  determines  his  non-liability  in  damages  for  tearing  the 
fenoe  down,  but  doee  not  establish  his  right  to  rebuild  it. 
FABB — BviDJoroH  OF  QooD  CHAaAOPBB  InABHisuBLB.  —In  an  actioa 
of  tuispisi  for  damages  for  an  assanlt  and  battery,  evidenoe  of  the  good 
eharaetor  of  defendant  is  inadmissible,  as  his  eharaoter  b  not  in  issne. 

Vfnxmoi  07  Chaeactxr  or  Pabths  to  a  cause,  or  of  psrtionlar  facte  not 
in  issne^  with  a  view  of  raising  a  presumption  in  &vor  of  a  person,  or 
ttnfavonbleto  his  adversary,  is  inadmissible^  except  where  the  dharaet« 
of  tlie  pertiee  is  in  issue. 

KfxraaieB  of  Good  CBABAorxa  is  usually  oonfined  tocassa  where  delenifaart 
is  ehsfged  with  having  oommitted  a  criminal  offense. 

BviDnzrci  of  Good  CHAXAona  to  rebut  imputetions  of  misooodnet  or  Imad 
is  inadmissible  in  civil  actions,  except  where  by  the  pleadings  tha  eiiaF- 
acter  of  the  par^  is  put  in  issne. 
AM.  St.  Rkf^  you  VL— » 
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Acmur  of  trespMS  on  the  oaae.    Jadgmont  fiir  defndaal 
Qriffin  and  Warner^  for  the  appellant 
John  AiHfMon^  for  the  defendant 

Champlin,  J.  The  declaration  in  this  caose  ia  traapaaa  oa 
the  case  for  asBaolt  and  battery.  The  plea  was  the  general 
issne.  The  defendant  recovered  judgment  in  the  oonrt  below, 
and  plaintiff  brings  error. 

The  plaintiff^s  father  and  the  defendant  owned  adjoining 
lots  in  the  city  of  Detroit,  and  a  dispute  arose  over  the  loca- 
tion of  the  line  fence  between  them,  which  resulted  in  an  effort 
of  each  of  them  to  build  a  line  fence  upon  what  each  consid* 
ered  the  line.  Plaintiff  gave  evidence  tending  to  prove  that 
her  father  was  removing  dirt  from  one  of  the  post-holes;  that 
thereupon  the  defendant  struck  her  father  over  his  head  with 
fi  piece  of  scantling,  and  as  he  was  bending  down  wiping  the 
blood  from  his  forehead,  defendant  and  one  John  Elissane 
picked  up  a  fence-post,  and  were  about  to  strike  her  father 
with  the  post,  at  the  same  time  the  defendant  remarking  that 
he  would  murder  him;  and  thereupon  the  plaintiff  threw 
horself  between  her  father  and  defendant,  and  pushed  the 
top  of  the  post  backwards,  and  then  defendant  with  Eissane 
shunted  the  post  against  the  plaintiff,  striking  her  in  the 
vicinity  of  the  chest 

The  defendant  gave  evidence  tending  to  prove  that  plain- 
tiff was  active  in  her  efforts  to  prevent  the  building  of  the 
fence  upon  what  he  claimed  to  be  the  line;  that  as  he  was 
stooping  over  she  attempted  to  kick  his  head,  and  afterwards 
threw  a  pail  of  slop  upon  him;  that  her  father  cut  with  Lis 
shovel  the  line  which  he  had  stretched  upon  the  ground;  tb&t 
he  had  made  a  contract  with  John  Eissane  to  build  the  fence, 
and  that  he  had  nothing  to  do  with  it  further  than  to  show 
where  it  was  to  be  built  He  denied  the  statements  of  the 
plaintiff  as  to  the  manner  of  the  alleged  injury,  and  showed 
that  it  occurred  in  the  effort  of  plaintiff  and  her  father  to  pro- 
vent  the  setting  of  a  post;  that  Eissane  had  placed  a  post  in 
the  hole,  when  plaintiff's  father  seized  it  near  the  ground  to 
pull  it  out,  and  plaintiff  seized  it  higher  up  and  lifted,  while 
Eissane  attempted  to  hold  it  down;  that  their  combined 
strength  proved  too  much  for  Eissane,  and  they  pulled  the 
post  out,  which  fell  over  and  hit  the  plaintiff,  without  being 
shunted  at  all;  that  the  defendant  was  twenty  feet  from  the 
post  at  the  time,  and  had  nothing  to  do  with  it 
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Namerons  penona  witneesed  the  transactioDi  and  testified 
in  the  canBe. 

Defendant  also  offered  in  evidence  the  files  and  records  of 
the  cause  pending  in  the  circuit  court  for  the  county  of  Wsyne, 
wherein  John  Fahoy,  tho  plaintiff's  father,  was  plaintiff,  and 
the  defendant,  Crotty,  was  defendant.  The  files  and  records 
disclosed  the  fact  that  in  1878  an  action  of  trespass  on  the 
case  was  brought  against  the  defendant  by  Fahey  for  tearing 
down  a  portion  of  the  dividing  line  fence,  which  the  evidence 
showed  had  stood  there  some  sixteen  or  seventeen  years. 
They  also  showed  a  verdict  and  judgment  for  defendant 
These  files  and  records  were  admitted  in  evidence  against 
plaintiff's  objection  as  to  materiality,  and  exception  was 
taken. 

•The  court  also  admitted  evidence,  against  objection  and  ex- 
ception of  plaintiff's  counsel,  tending  to  show  that  the  fence,  as 
finally  built  by  defendant  on  the  day  of  the  alleged  assault, 
was  upon  the  line  as  it  stood  at  the  time  Crotty  tore  it  down,  in 
1873,  for  which  the  foregoing  suit  was  brought  and  tried.  De- 
fendent  also  called  eight  witnesses,  who  were  permitted  to  tes« 
tify,  against  the  objection  of  plaintiff's  counsel,  to  the  good 
reputation  of  the  defendant  as  a  quiet,  peaceable,  and  orderly 
citizen  in  the  neighborhood  where  he  resides. 

In  rebuttal,  the  plaintiff's  evidence  tended  to  show  that  she 
did  not  in  any  way  interfere  with  the  men  at  work,  and  that 
her  father  did  not  interfere;  that  she  did  not  throw  any  slop 
upon  defendant^  and  did  not  kick  at  him;  also  that  the  line  as 
built  by  defendant  was  not  the  line  of  the  fence  as  the  fence 
stood  at  the  time  it  was  torn  down  by  Crotty,  in  1878,  and  was 
further  over  on  the  premises  of  her  father. 

The  court  instructed  the  jury  that  in  building  the  line 
fence  the  defendant  was  not  the  aggressor;  that  the  record 
of  the  suit  in  the  circuit  court  for  the  county  of  Wayne  fixed 
and  determined  that  he  was  building  the  fence  upon  his  own 
line. 

The  only  errors  which  we  consider  well  assigned  relate, — 
1.  To  the  admission  of  the  records  and  files  of  the  circuit  court 
of  Wayne  County  in  evidence;  2.  The  instruction  of  the  court 
relative  to  such  suit;  8.  The  admission  in  evidence  of  the  testi- 
mony of  the  reputation  of  defendant  as  to  being  a  peaceable 
and  quiet  citisen. 

The  counsel  for  defendant  contends  that  the  introduction  of 
evidence  to  show  whether  the  work  being  done  for  defendant 
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was  upon  bifl  'OWn  land,  and  whether  defendant  had  reallj 
done  a8  charged,  was  important;  and  that  the  records  and  files 
in  the  suit  between  plaintiflf's  father  and  defendant  were 
relevant  to  show  these  facte,  and  were  the  very  best  evidence, 
find  were  binding,  not  only  as  between  the  parties  thereto,  but 
as  to  all  others  who  should  attempt  to  assist  Fahey  in  any 
matter  touching  the  fence  or  line  in  question.  He  cites  us  to 
no  authority  to  support  this  proposition,  and  it  is  opposed  to 
our  own  decision  in  Keyser  v.  Suiherlandj  60  Mich.  455. 

The  judgment  in  the  suit  of  Fahey  v.  Crotty  was  not  con- 
clusive evidence  of  title  in  Crotty  of  the  fence,  or  the  land 
which  it  had  inclosed.  It  settled  nothing  but  that  Grotty  was 
not  liable  in  damages  to  Fahey  for  having  torn  it  down.  It 
did  not  establish  his  right  to  rebuild  it.  The  testimony  was 
irrelevant,  and  its  admission,  and  the  char«;e  based  thereon, 
were  erroneous. 

The  testimony  of  defendant's  good  reputation  in  this  action 
was  inadmissible.  His  reputation  as  a  peaceable  citizen  was 
not  in  issue.  There  is  a  natural  presumption  arising  in  {bltot 
of  a  party  in  all  cases  that  he  is  a  peaceable,  law-abiding  citi- 
sen,  and  that  such  is  his  reputation  among  his  neighbors. 
But  this  reputation,  with  a  few  exceptions,  is  not  in  issue  in 
ordinary  civil  actions,  either  upon  contract  or  in  tort.  The  dis- 
tinction is  between  cases  where  character  is  in  issue  and  where 
it  is  not.  The  general  rule  is,  that  it  is  not  competent  to  givo 
evidence  of  the  general  character  of  the  parties  to  a  cause, 
nor  of  particular  facts  not  in  issue,  with  a  view  of  raising  a 
presumption  to  a  party,  or  unfavorable  to  his  adversary:  Best 
on  Evidence,  sec.  257;  1  Phillips  on  Evidence,  •757  et  seq. 

It  is  only  where  the  very  nature  of  the  proceedings  is  such 
as  to  put  the  character  of  the  parties  in  issue  that  a  difierent 
rule  prevails.  This  is  not  the  case  in  an  action  for  an  assault 
and  battery.  However  good  his  reputation  may  be  among 
his  neighbors  as  a  jxjaccablc  citizen,  it  docs  not  tend  to  prove 
that  he  did  not  comujit  the  assault^ complained  of.  Evidence 
of  good  character  has  been  usually  confined  to  cases  where 
defendant  is  charged  with  having  committed  a  criminal  of- 
fense. Under  the  law  as  it  formerly  stood,  and  as  it  exists 
in  some  jurisdictions  at  this  time,  the  defendant  was  not  a 
competent  witness  for  himself.  Under  such  circumstances, 
it  was  frequently  of  the  utmost  importance  to  the  accused 
that  he  should  be  permitted  to  show  his  good  character,  as 
tending  to  repel  the  probability  of  his  having  committed  ther 
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ctteomf  and  to  mippoftl  the  presumption  el  innoMDM;  and  in 
actions  of  torty  irhcrever  the  defendant  is  charged  with  finnid 
from  mere  droamstances,  evidence  of  his  general  good  char» 
actor  has  beea  admitted  to  repel  it. 

In  ciyil  actions,  with  the  exception  of  those  cases  where,  by 
the  pleadings,  the  character  of  the  party  is  pnt  in  issue,  the 
weight  of  authority  is  against  the  admissibility  of  such  testi- 
mony to  rebut  imputations  of  misconduct  or  fiiiud:  Ocldnfdth 
y.  Pieard,  27  Ala.  142;  Ward  v.  Hemdonj  6  Port  882;  P$opU 
V.  Josephs^  7  CaL  129;  Boardman  v.  Woodmany  47  M.  H.  120; 
Church  v.  Drummond,  7  Ind.  17;  Sevill  v.  PeUtt^  8  Met.  (Ky.) 
314;  Morris  y.  Hazelwood,  1  Bush,  208;  Thayer  y.  Soyh^  80 
Me.  476;  OutzwUUr  v.  Lachman^  23  Mo.  168;  Porter  v.  Seller^ 
23  Pa.  St.  424;  62  Am.  Dec.  341;  Frazier  v.  Pennsylvania 
B.  B.  Co.,  38  Pa.  8t.  104;  80  Am.  Dec.  467;  Fowler  v.  JEtma 
Fire  Ins.  Co.,  6  Cow.  673,  676,  676;  16  Am.  Dec.  460;  PraU  v. 
Andrew,  4  N.  Y.  493;  SmeU  v.  Plunket,  1  Strob.  872;  Wright 
Y.  MeKee,  87  Vt.  161;  fltimpfcrry  v.  Humphrey,  7  Conn.  116, 
118, 119;  Kelland  v.  Bissett,  1  Wash.  C.  C.  144;  Thompson  y. 
Church,  1  Boot,  312;  Bruce  y.  Priest,  6  Allen,  100;  Anderson's 
Ex'rs  Y.  Long,  10  Serg.  &  B.  66;  ideUnson  y.  Graham^  6  Watts, 
411;  Field  on  Damages,  478,  sec.  608;  1  Wharton  on  Evi- 
dence, sec.  47;  Brown  y.  Evans,  8  Saw.  488,  494;  Simpson  y. 
WesUriberger,  28  Kan.  766;  42  Am.  Bep.  196;  Beddin  y.  Gates^ 
62  Iowa,  210;  QainUm  y.  Van  Tuyl,  80  Id.  664;  1  PhiUips  on 
Evidence,  *767,  and  note  199;  Jones  v.  Stevens,  11  Price,  236; 
Nash  Y.  Gilkeson,  6  Serg.  &  B.  362;  Givens  v.  Bradley,  3  Bibb, 
195, 196;  6  Am.  Dec  146;  Davenport  v.  £iimK,  )5  Day,  146, 
148;  Jeffries  v.  Harris^  3  Hawks,  106;  iVbrton  v.  Warner,  9 
Conn.  172;  Coming  v.  Coming,  6  N.  Y.  97;  f'^MjiftfaUn;  v. 
KUderhouse,  1  Id.  630. 

The  case  at  har,  however,  does  not  come  within  the  prin- 
ciple of  those  cases  where  such  testimony  is  held  admissible. 
They  hold  such  testimony  admissible  only  where  the  evidence 
showing  wrong  intention  or  moral  turpitude  depends  upon  cir- 
cumstantial evidence  from  which  an  inference  of  guilt  may  be 
deduced,  and  in  suchxaaes  the  evidence- is  admitted  to  repel 
the  inference.  In  this  case  the  evidence  waa  not  cixoomstan- 
tial,  bat  positiYe^  aa  detailed  by  the  plaintiff  and  her  wftDseees, 
while  the  defendant  and  his  witnesses  gave  poritiYe  testimony 
that  he  had  no  hand  in  the  assault  and  battery  at  alL  There 
was  no  reason,  therefore,  why  the  testimony  waa  admissible, 
■nlssf  it  is  so  in  aU  oases,  withoatexoeplion. 
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In  Towtmnd  y.  Ora/ves^  8  Paige,  453,  4S6^  460^  It  was  aaid 
that  in  no  case  is  it  allowable  to  addnoe  evidence  in  sapport 
of  the  party's  character  until  it  has  been  impeached. 

In  the  state  of  New  York,  such  evidence  was  at  one  time 
received  in  civil  suits  {Ruan  v.  Perryf  8  Caines,  120, 123);  but 
that  case  has  been  reviewed  and  overruled  in  later  cases,  and 
the  English  rule  adhered  to  as  stated  by  the  text-writers  on 
evidence:  Fowler  v.  JEtna  Fire  Ins.  Co.y  6  Cow.  678;  16  Am. 
Dec.  460;  Houghtaling  v.  Kilderhouse^  1  N.  Y.  580. 

For  the  errors  pointed  out,  the  judgment  must  be  reversed, 
and  a  new  trial  granted. 

SVilXMOJI  OF  CbaKACTEB  18  NOT   APlfTIWTBTiK  Df  OlVIL  A0I!1OHI^  CKOOpI 

when  the  ohftnoter  of  one  of  the  partiee  is  in  inae:  Parier  v.  SeUer,  23 
P^  St.  424;  02  Am.  Deo.  841;  and  see  the  note  to  0*Br}f<m  v.  (yBryanf  S3 
Am.  Dec.  133. 

EsTOiTBL  BT  JimoiiMMT,  Genkeallt:  See  note  to  Lea  v.  Xao,  06  Am. 
Dec.  775  et  eeq. 

To  Makb  Rioord  of  Fobxes  Trial  evidence  to  oondnde  any  matter  in 
iasae  between  the  partiei,  it  must  appear  therefrom,  or  by  other  prooft  thai 
the  same  matter  was  in  issue  and  decided  at  the  former  trial  between  the 
aame  parties:  CeeU  v.  CecO,  19  Md.  72;  81  Am.  Dec  62S,  note  631;  and  soch 
lecord  is  inadmissible  to  directly  charge  a  stranger  to  it:  Pieo  v.  Wduter,  14 
Gal.  202;  73  Am.  Dec.  647,  and  note  661;  Smithy.  Moore,!  S.  0.2001  24  Am. 
Rep.  497.  Hie  remarks  of  the  coort  in  ezdnding  from  evidence  the  Jodgmenl 
record  in  the  previons  case  of  Faheif  v.  Oottjy  are  so  brief  and  vagoe  thai 
we  are  not  sore  we  nnderstand  the  groonds  of  the  decision.  If  the  court  in* 
landed  to  assert  that  becanae  there  was  no  evidence  to  show  the  matter 
aotnally  litigated  in  the  prior  action  it  ooold  not  be  received  as  evidence  in 
this,  the  coort  was  nnqveationably  correct;  bat  if  it  meant  to  aflirm  that  a 
judgment  in  trespass  is  not  ccndnsive  of  a  title  or  right  when  each  titla  or 
light  is  put  in  evidence  vader  proper  p1ealdfnga>  then  it  is  not  supported  by 
the  wei^^t  of  authorityi  Fnmma  on  Judgments^  see.  810;  WaruM  v.  U§h 
^krwood,  8  Head*  238;  75  Am.  Deo.  767. 


Mattbb  of  Fbazbb. 

l«8  IClCmOAH,  Mb] 

OnMRraunovAii  Law.  ^TiKoiht.atumi  hab  Kg  Powib  to  aubjeol  the  people 
of  eitiM  to  the  unaontrolled  and  arbitrary  will  of  a  oommon  ooonoi],  nor 
dBprive  any  of  the  people  of  the  enjoyment  of  equal  privilflgeB  under  the 
law,  or  to  give  cities  any  tyrannical  powers. 
MvmoiPAL  OoBPoaATioiiB.— To  Bu  Valid  fob  Ant  PubfosIp  All  Girr 
OHABrEBa*  Law%  and  Bboulatioiib  must  be  capable  of  ooostruction, 
i  be  oooatmed  in  conformity  to  oonstitntioiial  prinoq^leo^  and  in 
f  with  the  general  laws;  and  any  bv-law  whibh  violalea  any  of 
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the  recognked  prinoiplM  of  leg/tl  and  equal  righte  is  neoemrily  rM  ae 
far  aa  it  doea  ao^  and  Toid  entirely  if  it  eaonot  be  reaaonably  applied  ae- 
oordiiig  to  ita  terma. 

MimoiFAL  OoBFOBATiona.— CiTT  GBABTia  and  the  power  it  aaatunea  to 
grant  can  only  oonf er  each  power  over  the  anbjecta  referred  to  aa  will 
anahle  the  mty  to  keep  order  and  aappreaa  miachief ,  in  aooordanoe  with 
the  Bmitationa  and  conditiona  required  by  the  righte  of  the  people^  and 
BO  grant  of  ahaolnta  diaoretion  to  aappreaa  lawfal  aotion  altogether  can 
be  granted  at  alL  Begolatum,  and  not  prohibition,  nnleaa  nnder  elear 
anti^ority  of  the  charter,  and  in  oaaea  where  it  ia  not  cppreflaiTe^  ia  the 
extent  of  the  oity  power. 

OoMWTfUTiowAL  Law— PxBSOHAL  LxBEBTT. — Li  all  free  and  moat  cMl* 
iaed  countriea,  people  may  aaaemble  to  parade  together,  or  to  form  pro* 
for  politioal,  reUgioua,  and  aooial  demonatntiana,  by  day,  or 
able  hoora  of  nighty  wiUi  bannera  and  paraphernalia,  and  with 
» of  ▼arioua  kinda;  and  citiea  can  poaaeaa  no  repreaaive  power  over 
BmentB^  except  when  they  create  pnblio  diatnrbanoefl^  or  op- 
ante  aa  nninnoeab  or  create  or  manif eatly  threaten  aome  ^i?giM*  pabUo 
or  priyste  nuachicl. 

CoHmrunoirAx.  Law— BALVAnoir  Abmt.— Bmaioim  LxBEBrr  doibvot 
LfouuDB  the  light  to  introdnoe  and  carry  oat  erery  aehema  which  per- 
aona  ace  fit  to  claim  aa  part  of  their  rdigiaaa  ^yatem,  bat  it  ia  not  legal 
to  piake  any  exoepticna  for  or  againat  the  **  Salvation  Army,"  ao  called, 
bacaoae  of  ita  theoriao  oonceming  practical  work.  It  haa  the  aame  right 
and  ia  anbject  to  the  same  restriotiana,  in  ita  paUio  damonatrationab  aa 
any  aecolar  body  which  uses  similar  meana  for  drawing  attention  or  cre- 
ating intereat;  and  whatever  regalation  ia  made  regarding  it  must  oper- 
ate nnif  ormHy,  nnder  the  aame  conditiona,  which  moat  be  fixed  expressly 
and  intelligibly,  and  not  left  to  the  caprice  of  any  one. 

MmnaPAL  CkxBFOKAnoNs^BiauLATioif  ov  Salvatioiv  Abxt  Fbo(B8« 
1IDB8. — An  ordinance  providing  that  "no  person  or  persons^  aaaooia- 
ticn  or  orggnliationa,  ahall  march,  parade,  ride^  or  drive  in  or  upon  or 
tiiroaglh  the  poUic  atreeta  of  the  city,  ....  with  mndcal  inatraments^ 
bannera^  flagi^  torchea,  flambeaox,  or  while  ainging  or  shoutings  withoat 
fixat  having  obtained  the  oonaent  of  the  mayor  or  common  coanoil  of 
anoh  aty,  .  •  •  •  fnneral  and  military  prooesaiona  excepted;  bat  each 
proceaaions,  aa  well  aa  thoae  having  the  permit  or  consent  of  the  mayor 
er  common  coanoil,  when  nsing  tiie  pnblio  streets  of  such  city,  shall 
eenf cnn  to  each  directiona  aa  the  mayor  or  chief  of  police  may  give  in 
lalation  to  the  atreeta  to  be  need  and  the  portion  thereof  to  be  occnpied 
by  them,  and  in  relation  to  the  manner  of  each  oae,"  and  providing  a 
panalty  by  fine  not  exceeding  five  bandied  doUara  for  oonviotion  of  vio* 
laticn  of  snoh  ordinance, — is  anreasonable  and  void,  becaoae  it  aappressea 
what  i%  in  general,  perf eotiy  lawful,  and  becaoae  it  leavea  the  power  of 
permitting  or  restraining  processiona — in  thia  caae,  a  salvation  army 
pvooaaaion —and  their  oooraea  to  an  onr^gnlated  official  diaorationt  whaa 
the  whole  matter,  if  regulated  at  all,  muat  be  by  permaan&t  l^gal  pro- 
?ialoB%  operating  ganenlly  and  impartially.  I 

BUme  a/nd  Hjfde^  tot  the  petitioner. 

/•  W.  Bammm^  for  the  respondent. 
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Campbell,  C.  J.  Petitioner  was  brought  up  on  habea$  car- 
fma  to  determine  on  the  legality  of  his  detention  under  a  com- 
plaint and  warrant  in  a  proceeding  before  the  police  court  of 
Grand  Rapids.  No  point  is  raised  concerning  the  formality 
or  jurisdiction  of  the  court,  if  the  by-law  is  yalid  under  which 
the  complaint  was  made.  We  shall,  therefore,  not  pass  upon 
the  form  of  the  remedy,  as  no  argument  was  made  except 
on  the  by-law. 

The  complaint  was  made  under  a  by-law  of  the  city  of 
Grand  Rapids,  passed  on  the  13th  of  September,  1886,  and 
which,  from  the  petition,  appears  to  have  been  published  on 
the  24th  of  the  same  month.  The  violation  of  it  is  alleged  to 
have  occurred  on  the  28th  of  September,  which  seems  to  have 
been  as  soon  as  it  became  operative.  The  by-law  in  question 
is  entitled  ^'An  ordinance  to  regulate  the  use  of  the  public 
streets  in  the  city  of  Grand  Rapids,  and  to  prohibit  certain 
doings  therein." 

This  ordinance  consists  of  five  sectioDs,  of  which  the  first 
and  fifth  are  chiefly  material  in  this  inquiry. 

The  first  section  is  as  follows:  ''  No  person  or  persons,  asso- 
ciation or  organizations,  shall  march,  parade,  ride,  or  drive  in 
or  upon  or  through  the  public  streets  of  the  city  of  Grand 
Rapids,  with  musical  instruments,  banners,  fiags,  torches, 
flambeaux,  or  while  singing  or  shouting,  without  having  first 
obtained  the  consent  of  the  mayor  or  common  council  of  said 
city;  funeral  and  military  processions,  however,  shall  not  be 
subject  to  the  foregoing  provisions  of  this  section;  but  such 
processions,  as  well  as  those  having  the  permit  or  consent  of 
the  mayor  or  common  council,  when  using  the  public  streets 
of  said  city,  shall  conform  to  such  directions  as  the  mayor  or 
chief  of  police  may  give  in  relation  to  the  streets  to  be  used, 
and  the  portion  thereof  to  be  occupied  by  them,  and  in  rela- 
tion to  the  manner  of  such  use." 

Then  follows  a  clause  that  nothing  in  this  ordinance  shall 
aflfeot  or  impair  existing  ordinances  on  nuisances,  and  the  use 
of  G/treets  and  sidewalks. 

Section  2  prohibits  breaking  up  or  interfering  with  funeral 
processions.  Si^tioos  3  and  4  relate  to  circulating  advertising 
devices. 

Section  5  is  as  follows:  "All  persons  who  shall  violate  any 
of  the  provisions  of  this  ordinance,  on  conviction  thereof,  shall 
be  punished  by  a  fine  of  not  exceeding;  five  hundi^ed  dollars, 
and  costs  of  prosecution;  and  in  default  of  the  payment  thereof^ 
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•hall  h%  iofxiaoawi  in  tb6  commaD  jail  in  theeoonty  of  Kent, 
or  ia  any  pemtentiary,  jail,  or  work^honae  of  said  dty,  at  hard 
laboTi  until  the  payment  of  such  fine  and  coeta,  but  for  a 
period  not  exceeding  ninety  days." 

The  nature  of  this  imprisonment  seems  to  correspond  with 
crinunal  rather  than  with  civil  imprisonment;  but  as  this  ques- 
tion was  not  fully  argued,  it  will  not  be  especially  noticed  on 
the  present  hearing,  as  the  other  questiooa  raised  are  dedsive. 

The  petition  kr  the  writ  of  habecLS  corpus  sets  out  that  pe- 
titioner and  his  associates  are  members  of  an  organization 
known  as  the  "  &alTation  Army,"  which  had  paraded  in  Qrand 
Bapids  during  two  years  or  more,  and  on  r^^eated  prosecutions 
for  public  nuisance,  had  been  acquitted,  and  that  the  ordinance 
in  question  had  followed  quite  soon  after  the  last  acquittal. 
Various  considerations  are  set  up  concerning  the  rights  of  such 
bodies,  which  do  not  become  very  material  as  the  case  stands 
on  thereooid. 

On  the  tweikty*ninih  day  of  September,  1886,  petitioner  and 
several  others  were  arrested  for  having  violated  the  ordinance 
on  the  previous  evening.  The  charge  made  was  that  they 
'Mid  then  and  there  parade  in,  upon,  and  through  the  public 
streets  of  the  city  of  Grand  Rapids,  to  wit,  Canal  Street  and 
Pearl  Street^  with  musical  instruments,  banners,  and  flags, 
while  singing  and  shouting,  without  first  having  obtained  the 
consent  of  the  mayor  or  common  council  of  the  city  of  Grand 
Bapids«"  contrary  to  the  ordinance  before  named. 

Under  the  warrant  petitioner  was  arrested,  and  has  since 
been  kept  in  custody,  the  trial  having  been  postponed  to  en- 
able this  ^ypUcation  to  be  made. 

The  validity  of  sections  1  and  5  of  the  ordinance  is  disputed 
on  variooa  groundsv — the.&rmef  as  an  unreasonable  and  un- 
lawful interference  with  the  streets,  and  the  latter  as  unan* 
tborised  and  oppressisre,  beyond  the  power  of  the  dty  to 
wfinroe. 

Seetion  1,  aa  has  beea  aeen,  while  impoeing  no  limits  on 
mililaiy  andfoneraLprocesaiona,  except  that  it  authorises  the 
iimyor.oi:.efa]e£o£poliee  to  confine  them  to  particular  streets, 
gives  to  those  officers  unlimited  discietioa  in  fiodng  their 
loote^  Other  proqessiona  cannot  move  at  all,  with  music  and 
bannarsi  ifnleBa  authorised  by  the  mayoKorconncil,  and  when 
aa  authorised,  are  under  the  same  arbitrary  direction,  aa  to 
SQi^  of  tha  magn>t  oa  chk£  Funeral  pcooeasiona,  and  no 
otlMca,  am  pfoleetfcd  fisooDL  distjuihanoe. 
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As  the  common  council  only  sits  at  interralsy  the  power  of 
detennining  whether  piooesBions  shall  be  allowed  is  left  prac* 
tically  within  the  unlimited  discretion  of  the  mayor.  Some  of 
the  questions  argued  before  us  concerning  the  fifth  section  had 
some  bearing  on  the  constitutionality  of  portions  of  the  char- 
ter as  well  as  by-laws.  So  far  as  section  1  is  concerned,  it  is 
claimed  to  be  outside  of  any  inference  or  grant  of  authority  in 
the  charter.    That  point  may  be  first  noticed. 

There  is  no  express  reference  in  the  charter  to  the  use  of 
streets  for  processions,  and  no  power  is  given  to  license  or 
regulate  them,  in  terms.  It  contains  no  reference  to  the 
streets  beyond  such  as  contemplates  that  they  shall  be  un- 
der municipal  oversight  in  the  usual  ways,  some  of  which  are 
mentioned.  Counsel  for  the  city  referred  to  various  powers 
which  they  claim  cover  the  ordinance  in  question.  These  were 
the  powers: — 

"1.  To  prevent  vice  and  immorality;  to  preserve  publio  peace 
and  good  order;  to  prevent  and  quell  riots,  disturbances,  and 
disorderly  assemblages; 

^'  2.  To  prevent  the  cumbering  of  streets,  sidewalks,  etc,  in 
any  manner  whatever; 

"  3.  To  control,  prescribe,  and  regulate  the  manner  in  which 
the  highways,  streets,  avenues,  lanes,  alleys,  publio  grounds, 
and  spaces  within  said  city  shall  be  used; 

"  4.  To  prohibit  practices,  amusements,  and  doings  in  said 
streets  having  a  tendency  to  frighten  teams  and  horses,  or 
dangerous  to  life  and  property; 

"  5.  To  prohibit  and  prevent  any  riot,  rout,  disorderly  noise, 
disturbance,  or  assemblage  in  the  streets  or  elsewhere  in  said 
city; 

'*  6.  To  provide  for  maintaining  the  peaoe  and  good  govern- 
ment of  said  city." 

If  the  legislature  of  the  state  had  the  power  to  subject  the 
poeople  of  cities  to  the  uncontrolled  and  arbitrary  idll  of  a 
common  council,  and,  having  such  power,  had  clearly  signi- 
fied their  purpose  to  do  so,  then  it  might  pehaps  be  claimed, 
with  some  show  of  reason,  that  the  city  of  Grand  Rapids  could 
do  what  it  pleased  under  these  grants  of  power.  But  the  rules 
of  legal  construction  allow  no  such  absurdity.  It  Is  not  in  the 
power  of  the  legislature  to  deprive  any  of  the  people  of  the 
enjoyment  of  equal  privileges  under  the  law,  or  to  give  cities 
any  tyrannical  powers.  All  charters,  and  all  laws  and  regu- 
lations, to  be  valid  for  any  purpose,  must  be  capable  of  con- 
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stmotioDy  and  most  be  ocmstraedinooiiformilytoooiurtltiitioiial 
principlesi  and  in  harmony  with  the  general  laws  of  the  land; 
and  any  by-law  which  violates  any  of  the  recognized  princi- 
ples of  legal  and  eqnal  rights  is  necessarily  void  so  jEur  as  it 
does  80,  and  void  entirely  if  it  cannot  be  reasonably  applied 
according  to  its  terms. 

We  must  therefore  construe  this  cKarter,  and  the  powers  it 
assumes  to  grant,  so  far  as  it  is  not  plainly  unconstitutional, 
as  only  conferring  such  power  over  the  subjects  referred  to  as 
will  enable  the  city  to  keep  orderi  and  suppress  mischief,  in 
accordance  with  the  limitations  and  conditione  required  by 
the  rights  of  the  people  themselves,  as  secured  by  the  princi- 
ples of  law,  which  cannot  be  less  careful  of  private  rights  un- 
der a  constitution  than  under  the  common  law. 

It  is  quite  possible  that  some  things  have  a  greater  tendency 
to  produce  danger  and  disorder  in  the  cities  than  in  smaller 
towns  or  in  rural  places.  This  may  justify  reasonable  pre- 
cnutionary  measures,  but  nothing  further;  and  no  inference 
can  extend  beyond  the  fSur  scope  of  powers  granted  for  such  a 
purpose,  and  no  grant  of  absolute  discretion  to  suppress  lawful 
action  altogether  can  be  granted  at  all.  That  which  is  an 
actual  nuisance  can  be  suppressed  just  so  far  as  it  is  noxious, 
and  its  noxious  character  is  the  test  of  its  wrongfulness. 
There  may  be  substances,  like  some  explosives,  which  are 
dangerous  in  cities  under  all  circumstances,  and  made  dan- 
gerous by  city  conditions;  but  most  dangerous  things  are  not 
BO  different  in  cities  as  to  require  moi^  than  increased  or 
qualified  safeguards;  and  to  suppress  things  not  absolutely 
dangerous,  as  an  easy  way^  of  getting  rid  of  the  trouble  of 
regulating  them,  is  not  a  process  tolerated  under  free  institu- 
tions. Regulation,  and  not  prohibition,  unless  under  clear 
authority  of  the  charter,  and  in  cases  where  it  is  not  oppress* 
ive,  is  the  extent  of  city  power. 

It  has  been  customary,  from  time  immemorial,  in  all  free 
countries,  and  in  most  civilised  countries,  for  people  who  are 
assembled  for  conmion  purposes  to  parade  together,  by  day  or 
reasonable  hours  at  night,  with  banners  and  other  paraphena- 
lia,  and  with  musio  of  various  kinds.  These  processions  for 
political,  religious,  and  social  demonstrations  are  resorted  to 
fiyr  the  nxpress  purpose  of  keeping  up  unity  of  feeling  and 
enthneiasm,  and  frequently  to  produce  some  effect  on  the 
public  mind  by  the  spectacle  of  union  and  numbers.  They 
are  a  natural  product  and  exponent  of  common  aims,  and 
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TabuMbla  ibokOT  in  iiirtbmng  them.  They  a»  only  firaind  to 
any  appfeciable  extent  in  plaoes  having  ooUected  inhabitant8y 
for  spectators  are  generally  as  important  as  members.  They 
are  among  the  incidental  conditions  of  city  life,  and  are  as 
much  to  be  ezpectedi  on  suitable  occasions,  as  any  other  pub- 
lic meetings,  and  not  necessarily  any  more  dangerous. 

They  are,  however,  ciCpable  of  perversion  to  bad  uses,  and 
when  so  perverted,  may  be  dangerous.  When  people  assemble 
in  riotous  mobs,  and  move  for  purposes  opposed  to  private  or 
public  security,  they  become  unlawful,  and  their  members 
and  abettors  become  punishable*  These  dangers  are  as  well 
known  as  the  customs  themselves  are,  and  are  sometimes 
very  great  dangers.  There  may  bo  times  and  occasions  when 
such  assemblies  may  for  a  while  be  dangerous  in  themselves^ 
because  of  inflammable  conditions  among  the  population. 
All  of  these  things  are  as  ancient  as  the  law,  and  are  gener* 
ally  within  reach  of  the  law,  unless  the  law  itself  is,  for  the 
time,  suspended  by  military  necessity.  During  all  this  period 
of  public  history,  cities  have  existed,  and  had  powers  of  local 
administration.  But  it  has  never  been  supposed  that  they 
needed  or  ought  to  possess  any  repressive  power  over  these 
movements  which  was  not  subservient  and  subsidiary  to  the 
general  legal  scheme  of  government. 

It  is  only  when  political,  religious,  social,  or  other  demon** 
strations  create  public  disturbances  or  operate  as  nuisances, 
or  create  or  manifestly  threaten  some  tangible  public  or  pri- 
vate mischief,  that  die  law  interferes.  And  when  it  interferes, 
it  does  so  because  of  the  evil  done  or  apparently  menaced, 
and  not  because  of  the  sentiments  or  purposes  of  the  move- 
ment, if  not  otherwise  unlawful;  and  things  absolutely  unlaw- 
ful are  not  made  so  by  local  authority,  but  by  general  law. 
All  may  be  cc^able  of  legal,  mischief  by  perversion  or  by 
circumstances.  It  is  lawful  to  provide  far  dealing  with  the 
mischief,  but  it  is  not  lawful  to  go  beyond  reasonable. meas- 
ures and  precautions  in  anticipating  it  Private  liberty,  and 
public  tranquillity  and  security,  must  both  be  kqit  in  view* 

We  cannot  accede  to  the  suggestion  that  religioas  liberty 
includes  the  right  to  introduce  and  carry  oat  every  scheme  or 
purpose  which  persons  aeefit  to  claim  aa  part  of  t)ieir  religious 
system.  There  is  no  legal  antfaority  to  ooastrain.  belief^  but 
no  one  can  lawfully  stretch  his  own  liberty  of  action  so  aato 
interfere  with  that  of  his  neighbors,  or  violate  peace  and  goat 
erder.    The  whole  criminal  law  might  be  praotieaUy  saperr 
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0eded  if,  tmder  pratext  of  liberty  of  eoDscieneey  the  oominis* 
rimi  of  crime  ie  made  a  religioas  dogma.  It  is  a  fundamental 
condition  of  all  lib^y,  and  necessary  to  civil  society,  that  all 
men  mnst  exercise  their  rights  in  harmony,  and  must  peld  to 
snch  restrictions  as  are  necessary  to  prodnce  that  result  It 
is  not  competent  to  make  any  exceptions  either  for  or  against 
the  body  of  which  petitioner  is  a  member  because  of  its 
theories  concerning  practical  work.  In  law  it  has  the  same 
right,  and  is  subject  to  the  same  restrictions,  in  its  public 
demonstrations,  as  any  secular  body  or  society  which  uses 
similar  means  for  drawing  attention  or  creating  interest. 

Whatever  regulation  is  made  must  operate  uniformly,  un- 
der the  same  conditions.  It  is  competent  to  held  all  persons 
liable  for  any  actual  wrong  done  which  creates  dangerous  or 
noxious  consequences.  That  is  already  provided  for  under 
the  law  of  nuisances.  These  processions  might,  no  doubt,  be« 
come  nuisances,  as  any  others  might  do  so,  but  it  cannot  be 
assumed  that  they  will;  and  it  appears  in  the  record  before 
us  that  they  have  been  judicially  adjudged  otherwise  when 
prosecuted.  Any  doctrine  that  would  hold  them  legally  ob- 
jectionable in  themselves  would  cover  every  military  or  poli- 
tical or  society  procession  that  ever  assumed  respectable 
proportions.  All  by-laws  made  to  regulate  them  must  fix  the 
conditions  expressly  and  intelligibly,  and  not  leave  them  to 
the  caprice  of  any  one.  This  doctrine,  as  applied  to  publio 
officers,  was  recognized  in  Horn  v.  People^  26  Mich.  221.  It 
is  quite  as  applicable  to  the  common  council,  acting  by  reso- 
lution on  particular  cases.  The  law  must  be  impartial  and 
general,  or  it  is  no  law:  Waite  v.  Local  Board  of  Oarston^ 
L.  R.  8  Q.  B.  5.  It  is  only  where  power  is  given  to  license  that 
permiflBive  action  can  be  left  to  particular  cases.  If  this  were 
allowed  in  the  case  of  processions,  it  would  enable  a  mayor 
or  eounoil  to  shut  off  processions  of  those  whose  notions  did 
not  suit  their  views  or  tastes  in  politics  or  religion,  or  any 
other  matter  on  which  men  differ.  When  men  in  authority 
have  arbitrary  power,  there  can  be  no  liberty. 

It  has  never  been  found  wise  and  it  is  not  legally  reason* 
able  to  do  more  than  fix  such  general  conditions  as  are  neces- 
sary to  the  good  order  of  the  community.  All  persons  who 
resort  to  cities  must  accept  the  inconveniences  with  the  bene- 
fits which  attend  such  communities.  Those  things  which 
must  be  expected  must  be  endured  if  they  are  within  bounds 
of  propriety:  Oilbert  v.  Showerman^  23  Mich.  448.    It  is  no! 
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onuBual  to  oonflne  nouy  doingB  to  each  hoon  of  the  day  and 
night  as  will  not  grossly  disturb  the  qniet  rest  of  sleep.  It  has 
been  held  with  reason  that  a  moving  crowd  may  be  less  ob- 
noxious than  a  stationary  one;  and  this  was  said  in  substance, 
when  a  defendant  who  drew  crowds  to  his  windows  by  libel- 
ous  pictures,  and  thereby  blocked  up  a  highway,  undertook  to 
justify  himself  by  the  processions  of  the  judges  and  lord 
mayor.  The  remarks  of  Mr.  Justice  Park  on  the  subject  of 
crowds  which  may  or  may  not  be  nuisanoeSi  in  Bex  v.  CarUUj 
6  Car.  &  P.  636,  are  quite  instructive  on  this  head. 

Instances  might  also  be  suggested  of  the  propriety  of  sus- 
pending noisy  demonstrations  at  particular  times  or  places,  or 
where  they  would  disturb  publio  assemblies,  or  invalids,  or 
where,  for  special  and  peculiar  reasons,  regulation  is  needed. 
It  would  not  be  wise  to  attempt  any  definition  in  advance  of 
these  things.  The  legal  rule  that  by-laws  must  be  reasonable 
is  perhaps  as  definite  as  it  can  be  made  with  safety. 

This  by-law  is  unreasonable,  because  it  suppresses  what  is 
in  general  perfectly  lawful,  and  because  it  leaves  the  power  of 
permitting  or  restraining  processions  and  their  courses  to  an 
unregulated  official  discretion,  when  the  whole  matter,  if  regu- 
lated at  all,  must  be  by  permanent  legal  provisions,  operating 
generally  and  impartially. 

It  is  also  objected  to  the  fifth  section  of  the  by-law  that  it 
gives  to  the  judge  who  tries  the  case  a  discretion  in  fixing  the 
penalty  up  to  the  highest  limit  allowed  for  any  purpose  by  the 
charter  instead  of  exercising  the  duty  of  fixing  it  absolutely, 
or  within  certain  bounds,  by  provisions  of  by-law.  The  charter 
(title  8,  section  14),  both  as  amended  in  1885  and  as  standing 
previously,  declares  that  where  authority  exists  to  pass  ordi- 
nances, the  common  council  may  prescribe  a  fine,  penalty,  or 
forfeiture  not  exceeding  five  hundred  dollars.  This  is  simply 
putting  in  words  what  was  implied  in  all  corporate  power  to 
pass  by-laws  at  common  law.  It  never  can  be  maintained  as 
a  proper  construction  that  the  council  can,  without  exercising 
any  discretion  themselves,  turn  over  this  extravagant  power 
to  the  courts.  It  has  been  the  general  understanding  under 
the  common  law  that  municipal  penalties  must  be  fixed,  and 
not  fluctuating:  See  cases  cited  in  Angell  and  Ames  on  Corpo- 
rations, sec.  860.  In  Piper  v.  ChappeU,  14  Mees.  &  W.  624,  the 
legality  of  a  penalty  of  five  pounds,  which  might  be  made 
smaller,  but  not  less  than  forty  shillings,  by  the  corporation 
ifficers,  was  maintained  as  being  really  a  fixed  penalty  of  five 
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pounds,  with  power  of  miiigaiioD  by  the  corporation  itself 
thuB  reconciling  it  with  the  old  authorities.  How  far  a  sliding 
scale  of  penalties  is  allowable  we  need  not  now  consider. 
These  are  civil  and  not  criminal  forfeitures,  which,  in  the  ab- 
sence of  other  remedies,  must  be  sued  for  in  debt.  It  has 
never  been  customary  in  our  state  legislation  to  leave  any  dis- 
cretion in  courts  upon  penalties  under  highway  acts,  and 
others  involving  no  more  than  violations  of  legal  provisions  of 
a  civil  nature.  It  is  enough  to  say  that  no  penalty  can  be  sus- 
tained that  exceeds  in  amount  what  is  reasonable,  and  that 
the  by-law  cannot  properly  impose  any  sum,  sliding  or  fixed, 
which  exceeds  that:  See  Grand  Rapids  v.  Hughes^  15  Mich.  54. 

No  one  in  his  senses  could  regard  a  penalty  of  five  hundred 
dollars  for  such  trivial  ofienses  as  most  of  those  covered  by 
this  by-law  as  within  any  bound  of  reason.  The  penalties  must 
be  fixed  with  regard  to  the  offenses.  They  cannot  all  be 
thrown  in  together,  large  and  small,  under  the  same  measure 
of  punishment.  If  different  classes  of  acts  are  considered  as 
of  different  demerit,  the  by-law  should  so  classify  and  punish 
them.  It  is  probable  that  no  actual  abuse  has  often  been  com* 
mitted  by  the  local  court  in  fixing  penalties,  but,  when  the  law 
permits,  such  things  are  always  possible,  and,  in  cases  excit- 
ing prejudice,  are  not  unlikely  to  happen.  The  history  of  this 
by-law  indicates  that  the  petitioner  and  his  associates  have 
rightly  or  wrongly  become  obnoxious  to  hostile  feeling. 

As  the  petitioner  was  discharged  on  the  hearing,  no  flirther 
order  need  be  entered. 


haQmuavMM  Kisnuisss  Sovnunoir  Powbb  ovsb  Muvioepal  CkttPoaA- 
Tiogra^  and  may  ereAto  or  aboliah  them,  or  onlarge,  diminiah,  or  otberwiae  con- 
trol tham,  aa  it  may  aaa  fit:  Taunton  ▼•  Belvidere  tU,  B,  B.  Co.,  25  K.  J.  L. 
256;  69  Am.  Dec.  666;  Ma^  t.  OroAon,  SO  Md.  436;  96  Id.  591;  sabjeot 
to  the  proviaion  that  in  ao  doiiig  it  mnat  not  infringe  npon  the  constitational 
gnacanty  todtuana  of  protection  of  life,  liberty,  and  property:  Mayor  ▼.  Stat^ 
16  Hd.  376;  74  Am.  Dec.  672. 

CoimrnrnoNAL  GuABAirrr  of  Relkiidub  Libkbtt  is  vot  LfVBnroiD  by 
a  atatnta  prohibiting  the  beating  of  dmma  in  the  compact  parte  of  town% 
tboog^  the  drumming  be  done  in  the  performance  of  reUgiona  wonhip:  BiaU 
V.  WhlU,  Sap.  Ct  K.  H.,  1886. 
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168  IClCHIOAll,  435,} 

LiBKL.  — OmcB  ov  IvHuranx)  is  to  arer  the  tnwining  of  tho  langoago  pab- 
lished,  and  if  the  meaning  of  the  langoage  is  pUdn,  no  inmiendo  is  needed^ 
as  the  use  of  it  can  never  change  the  import  of  thevordsy  nor  add  to  nor 
enlarge  their  sense. 

LiBEi. — Insuendo. — When  Publication  Contains  a  DiariNcrand  plain 
charge,  in  substance,  of  official  oppression  and  nnwairanted  abase  of  poor 
men  by  officers  of  the  law;  of  special  instsnoee  of  tnch  abuse  by  other 
officers;  of  a  special  instance  of  abuse  by  plaintiff;  and  then  the  geoecal 
allegation  as  to  mistreatoientof  "ragged  and  poor  men"  by  ''these  fel* 
lows,"  which  term  **  fellows  "  necessarily  and  manifestly  includes  plain- 
tiff, and  conveys  such  meaning  to  the  average  reader,  —  the  meaning  is 
sufficiently  plain  without  the  aid  of  any  innuenda 

LiBSL — Innitsndo.  —  Omcs  of  Plbadino  is  to  make  clear  and  oertain  tho 
matters  set  forth  and  complained  of;  and  when  a  pnblicatii^  nlairaed  to 
be  libelous  has  a  clear  and  certain  meaning  upon  ita  face,  there  can  be  no 
better  pleading  than  to  set  out  the  article  in  terms  and  in  full  when  all 
of  it  is  pertinent  to  the  issue;  and  the  addition  of  an  innuendo,  when 
none  is  necessary,  can  add  nothing  to  a  clear  peroeption  of  its  meainng, 
but  tends  rather  to  camber  and  obscure  it. 

LfBKL  —  Prtvilbobo  Communigatto:!.  —  rullioation  charging  plaintiff  with 
groes  misconduct  in  office,  with  arresting  and  handcuffing  men  with- 
out right,  and  oppressing  the  poor  and  friendless  under  color  of  his  office 
of  deputy  sheriff,  holds  the  plaintiff  up  to  the  scorn  and  aversioii  of 
honorable  men,  and  the  Just  reproaoh  and  oensnre  of  good  people.  Such 
publication  is  not  a  privileged  communication ;  and  if  untrue,  makes  tho 
publisher  responsible  in  damages  for  the  iojury  done  by  its  publication. 

LiMEL.  — RxFUTATiON  OF  Offickb  caunot  be  destroyed  or  damaged  by  pub- 
lication of  false  imputations  upon  his  morality  or  honesty  witiwut 
redress. 

Xjbkl. — Bkason  for  Privileged  Comuunication,  which  is  supposed  to  be 
the  accomplishment  of  the  public  good  by  a  certain  liberfy  of  diseossion 
and  publication,  cannot  be  applied  to  cases  where  the  effect  of  the  exer- 
cise of  such  privilege  nrast  necessarily  result  in  pablio  evil  as  well  as  pri- 
vate injury.  There  are  cases  where  the  promotiom  of  the  pi^lio  good, 
in  conflict  with  publio  evils,  ftn'staug  or  to  be  feared,  wazsranta  a  freedom 
of  speech  and  license  in  publication  in  good  faith  which  mi^  bo  of  in- 
jury to  private  persons  without  remedy  or  oompensation  to  them. 

LiBBL— QufiffnoN  OF  Law.  —  Where  Pubuoation  is  Plainly  Libelous  on 
its  face,  and  needs  no  explanation  to  determine  its  chacaoter  in  that  re- 
spect^  the  oonrt  ma^  decide  and  rale  it  to  be  libelous;  and  if  ita  meaning 
is  plainly  not  libelous,  the  court  may  declare  it  not  aotionaUe,  and  in- 
struct the  jury  accordingly. 

Libel — Question  fob  Jury.  — Where  any  doubt  exists  as  to  the  meaning 
of  a  publication^  so  that  extrinsio  evidence  is  needed  to  determine  its 
character  as  to  being  actionable  or  non-aotionable,  it  is  then  a  queation 
for  the  jury,  under  proper  instructions,  to  find  its  aignifieaaoe. 

Libel  —  Order  of  Proof.  —  Jn  libel,  as  in  other  actions,  while  the  order  of 
proof  is  sometimes  discretionary,  it  is  not  safe  practioe  to  call  upon  tha 
court  to  pass  upon  a  proposed  statement  of  fact  which  is  inelavaiili 
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itoapflytoihepavfey,  witlMmtfirtl  la^iiig  tf»i 

by  ahowiag  thai  the  witntn  caa  answer  as  to  ite  applioatioa.    Gua>* 

BILL»  O.  J. 
Libel.  —It  is  not  Gomfbtbiit  xv  Lzbel^  aainother  aotioniib  topzovedistinol 

facte  in  defeow  that  hayvnot  been  made  a  pert  of  the  ioane  aa  framed; 

therafloM^  QKtniMOQa  apceifio  cihanrg—  eaimot  be  gone  into  for  any  par* 

poae.    Camfbklu  C  J. 
In  Lzbxl,  Gxnkral  JuBTUXOiziDN  zaqniiea  the  atetemante  to  be  pvored  aa 

alleged,  and  not  otherwise.    Oakfbbll,  €•  J. 
In  JjasL,  OxRNSAL  Sr^aioaNTs  of  miaoondiict^  not  oonneoted  with  tha 

por^,  and  not  aHegad  aa  groanda  of  actiel^  are  not  aotioaablfl^  and  proef 

of  them  ia  ineenfoianti    O^MwamA,  (X  J. 


John  A.  Bdt  end  F.  A.  Bakery  for  tbe  appellant 
StewaH  and  OaUoioayf  for  the  plaintiff. 

MonsBy  J.  TUb  ia  m  a«tkii  for  UbeL  The  article  com* 
plained  of  was  pnUiAed  in  Hie  Detrdt  Brening  Joomal  in 
ita  ieane  of  July  29, 1886. 

The  wbola  ef  it  ia  set  out  in  the  declaration,  and  ia  re- 
prodneed  here,  indnding  the  innnendoea  inaertad  by  the 
pleader: — 

^UNWABHANTBD  OUTBAOB. 

*^  Danger  iff  Walking  Alone  in  Eooree  and  SpringwelU — Michael 
Murpk^e  Experience — A  Poor  Man  NeaHy  Reaehee  Friende^ 
when  He  is  ArreeUd  and  Infrieened. 
^'Inatanoea  of  the  ontragea  practiced  npon  reputable  people 
who  may  unfortunately  paaa  through  the  townahip  of  Ecorae, 
by  the  justices  and  constables,  keep  coming  to  notice.  Michael 
Murphy,  who  is  empkyad  upon  &  farm  about  a  half-mile  from 
the  village,  upon  the  river  road,  was  in  the  city  this  morning, 
and  relates  an  event  in  which  he  took  part  'One  day  last 
June,'  said  Mr.  Murphy,  'an  old  man  came  along  the  road, 
and  I  fell  into  conversatioD  with  him.  He  said  he  came  from 
the  southern  part  of  the  state,  and  was  going  to  Detroit,  where 
he  had  relativea  who  wonld  care  for  him.  I  invited  him  into 
the  house,  and  gave  him  some  dinner.  In  the  afternoon  the 
old  man  started  out  for  Detroit  I  had  seen  George  Allen,  a 
constable,  who  Uvea  en  Sand  Hill,  watching  the  old  man  when 
he  came  to  the  bonae,  se  I  kept  an  eye  on  him  when  he  went 
up  the  road.  The  old  man  had  n't  gonefar  when  Allen  started 
after  him.  I  saw  hia  gaaw  at  obmm,  and  started  towards  them, 
but  Alka  got  there  fliaft,  and  aneated  the  old  man  for  being  a 
tramii.  We  bad  a  hat  dispvie,  but  of  coarse  Allen  rushed 
hia  man  ofll  The  ncoEt  day  AUen  took  the  man  before  Justioe 
Haltiner,  and  he  was  sent  up.    That  ^l  the  way  these  ISrilowa 
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get  their  fees,  and  it  'b  an  outrage.  It  'e  been  going  on  for  a 
long  time/  James  Kelly,  a  farm  laborer,  who  works  near 
Mr.  Murphy,  was  with  him,  and  said  these  occurrences  were 
common.  'Just  a  little  while  ago,'  he  said,  'I  was  going  to 
Ecorse,  walking  along  the  railroad.  I  had  a  bag  on  my  arm, 
and  guess  I  looked  a  little  like  a  tramp.  Allen  came  along, 
and  stopped  me,  and  asked  me  a  number  of  questions.  He 
concluded  not  to  arrest  me  after  that,  but  that  was  what  he 
intended  to  da  The  other  day  a  man  was  walking  along  in 
front  of  the  house,  and  Deputy  Sheriff  Bourreseau  [said  plain- 
tiff meaning],  who  keeps  a  saloon  in  Ecorse,  came  along  in 
his  [said  plaintiff's]  buggy.  He  [said  plaintiff  meaning} 
asked  the  man  if  he  did  n't  want  to  ride.  The  man  got  into 
the  buggy,  and  rode  towards  the  village.  He  saw  something 
was  wrong,  and  started  to  get  out,  when  Bourreseau  [said 
plaintiff  meaning]  tried  to  prevent  him.  The  man,  however, 
jtunped  out^  and  pulled  a  jack-knife,  when  Bourreseau  [said 
plaintiff  meaning]  grabbed  him.  ''Let  go  of  me,  or  I'll  stick 
this  into  you,"  yelled  the  man  at  Bourreseau  [said  plaintiff 
meaning],  who  released  his  hold.  He  called  to  some  farm 
hands,  who  came  and  helped  him  put  the  shackles  on  the 
man.  I  don't  know  what  became  of  him,  but  I  suppose  he 
was  sent  up.  It  is  n't  safe  for  an  honest  man,  if  he  is  a  little 
ragged,  or  has  n't  any  money,  to  walk  around  Ecorse.  These 
fellows  hang  around  the  highways,  and  arrest  every  one  of 
them.'" 

Under  the  general  issue,  the  defendant  gave  notice  that  it 
would  insist  in  its  defense: — 

1.  That  the  article  was  privileged,  the  matters  therein  men- 
tioned being  of  great  public  concern,  relating  to  alleged  abuses 
practiced  by  public  officials;  that  before  the  publication  of  the 
article  the  doings  of  some  of  the  officials  of  the  township  of 
Ecorse,  and  elsewhere  in  Wayne  County,  in  the  making  of  al- 
leged causeless  and  unwarranted  arrests,  and  in  other  alleged 
abuses  of  authority,  were  matters  of  public  comment  and  dis- 
cussion; that  the  defendant,  as  a  public  journal,  in  pursuance 
of  its  duty,  felt  compelled  to  lay  before  the  public  generally 
the  statements  gathered  by  its  reporters,  in  respect  of  such 
alleged  causeless  and  unwarranted  arrests,  and  other  alleged 
abuses  of  authority,  to  the  end  that  proper  remedial  measures 
might  and  would  be  adopted;  that  the  article  was  published 
in  good  faith,  without  malioe,  and  with  an  honest  desire  to  do 
the  community  a  service. 
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2.  That  the  statemente  contained  in  said  publicatiim  of  and 
concerning  said  plaintiff  were  true. 

Upon  the  israe  thns  made  a  trial  was  had  in  the  superior 
conrt  of  Detroit,  resulting  in  a  verdict  and  judgment  for  the 
plaintiff  for  three  hundred  dollars. 

The  defendant  brings  error. 

The  plaintiff  made  his  primary  case  by  introducing  the 
article  complained  of^  the  publication  of  which  was  admitted^ 
and  showing  the  circulation  of  the  newspaper.  He  also  tes- 
tified in  his  own  behalf  that  he  lived  at  Ecorse,  and  had  held 
the  position  of  deputy  sheriff  since  the  Ist  of  January  in 
that  year,  and  that  there  was  no  other  deputy  sheriff  in 
Ecorse  by  the  name  of  Bourreseau;  that  he  had  seen  the 
article  in  the  Evening  Journaly  and  that  there  was  no  truth 
in  it.    He  then  rested. 

Defendant's  counsel  then  moved  the  court  to  instruct  the 
jury  to  render  a  verdict  for  the  defendant,  upon  the  ground 
that  there  was  no  proper  innuendo  or  inducement  set  forth  in 
the  declaration,  and  nothing  for  defendant  to  try,  and  on  tho 
further  ground  that  the  article  was  privileged.  The  motion 
was  denied,  as  were  also  requests  to  charge  in  the  same  direc- 
tion at  the  close  of  the  evidence. 

The  attorney  for  defendant,  in  a  very  able  and  interesting 
argument  in  this  court,  showing  much  research  and  study,, 
earnestly  contends  that  the  article  complained  of  is  not  libel> 
ous  per  Be  as  respects  the  plaintiff;  and  therefore  the  declara- 
tion, lacking  the  necessary  innuendo  to  bring  out  the  latent 
injurious  meaning,  does  not  state  a  cause  of  action;  and  that, 
in  order  to  set  forth  an  actionable  libel,  there  should  have 
been  an  innuendo  distinctly  averring  that  the  words,  and 
pointing  out  the  particular  words,  contained  in  the  publica- 
tion, bore  a  specific  actionable  meaning. 

The  office  of  an  innuendo  is  to  aver  the  meaning  of  the  lan- 
guage published. 

If  the  meaning  of  the  publication  is  plain,  therefore,  no 
innuendo  is  needed.  The  use  of  it  can  never  change  the  im- 
port of  the  words,  nor  add  to  nor  enlarge  their  sense* 

'*An  innuendo  helps  nothing,  unless  the  words  to  which  it 
is  applied  have  a  violent  presumption  of  the  innuendo'': 
Castleman  v.  HobbSj  Cro.  Eliz.  428. 

If  the  common  understanding  of  man  takes  hold  of  flue 
published  words,  and  at  onoe  applies,  without  dilBealty  or 
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donbty  a  fibelous  meaning  thereto^  an  faxnoendo  is  not  needed, 
and  would  be  but  useless  surplusage  in  pleading. 

Tile  import  and  meaning  of  this  article  in  question  seems 
clear  to  mc.  In  the  language  of  th«  learned  judge,  Hon.  J. 
Logan  Chlpman,  who  presided  at  the  trial  below:  "Taking 
the  head-lines;  the  introduction  to  the  example  given;  the 
inotance  in  which  the  name  of  Bourreseau  himself  is  men- 
tioned; tho  account  which  follows  immediate^  after  it,  —  all 
of  these  render  tl^  meaning  of  the  article  sufficiently  plain. 
All  of  these,  if  the  facts  stated  therein  are  true,  would  tend 
to  subject  Bourreseau  to  the  highest  censure;  and  when  an 
article  does  that,  it  is  libelouff." 

The  head-lines  speak  ol  unwarranted  outrages  against  poor 
men,  and  tho  danger  of  walking  alone  in  Ecorse.  Then,  in 
the  body  of  the  publication,  instances  are  given  of  outrages 
practiced  upon  reputable  people  who  pass  through  Ecorse  by 
tho  justices  and  constables  therein,  and  the  article  proceeds 
thereafter  to  state  that  the  plaintiff  cntieed  a  man  to  get  into 
his  buggy  to  ride.  The  man,  after  riding  some  distance,  saw 
something  wrong,  and  tried  to  get  out.  Bourreseau  attempted 
to  keep  him  in  the  buggy.  After  a  struggloi  Bourreseau  calls 
some  farm  hands,  and  with  their  Ii:lp,  shacklesr  the  poor  fel- 
low, and  presumably  he  in  sent  up;  immediately  adding  to 
this  description  of  plaintiff's  conduct  these  words:  *It  is  n't 
safe  for  an  honest  man,  if  he  'Is  a  little  ragged,  or  hasn't  any 
money,  to  walk  around  Ecorse.  These  fellows  hang  around 
the  highways,  and  arrest  every  one  of  them." 

Here  is  a  distinct  and  plain  charge,  in  substance,  of  official 
oppression,  and  unwarranted  abuse  of  poor  men  by  the  officers 
of  the  law.  Special  instances  of  such  abuse  by  other  officers  are 
given;  then  a  special  instance  of  abuse  by  the  plkintiff;  and 
then,  again,  the  general  allegation  as  to  the  treatment  of  rag- 
ged and  poor  men  by  "these  fellows,'*  which  term  **fellows" 
necessarily  and  manifestly  includes  the  plaintiff,  without  the 
aid  of  any  innuendo.  The  average  reader  knew  what  the 
article  meant,  and  what  charge  of  misconduct  was  imputed 
therein  to  plaintiff,  and  the  services  of  a  special  pleader  were 
not  needed  to  explain  its  meaning  to  the  average  citizen  out 
of  court;  nor  was  it  necessary  to  inform  the  court  or  jury,  at 
the  trial,  what  the  publication  was  about,  or  its  import  in  re- 
gard to  the  actioa  of  the  plaihtiff  as  an  officer  in  the  town- 
ship of  Ecorse. 

The  o^oe  of  pleading  is  to  make  clear  and  certain  the 
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matien  set  forth  and  eomplaiDed  of;  ftDd  when  a  puUioatkb 
claimed  to  be  libeloca  has  a  clear  and  certain  aaeaning  upon 
its  £su^,  there  can  be  no  better  pleading  thaa  to  «et  out  the 
artick  in  terais,  and  ia  full  when  all  of  it  k  pertimnt  %o  tbe 
isenc;  and  the  additioa  of  an  inndendo,  whem  none  is  naees- 
eary,  caa  add  nothing  to  a  clear  perceptioii  of  its  Bieaning»  bat 
teode  rather  to  comber  and  obscure  it. 

The  pcrtilicatioa  is  plaiolj  libeloufi.  It  chai^gea  the  pkintiff 
with  groBB  mieconduct  in  office;  with  acreeiing  and  handcuff- 
ing men  without  right;  axKl  oppreeeiog  the  poor  and  fiaend- 
kss  under  color  of  hie  <^&ce  of  deputy  8hed£^ — offanaee 
against  humanity  aad  decency^  whichi  if  not  ponifihable  ae 
crimes  under  the  laws  of  our  state^  certainly  ought  to  be.  It 
holds  the  plaintiff  up,  if  tho  charges  be  true,  to  the  mxm  and 
aversion  of  all  honorable  men,  and  the  jost  repioaeh  and  cen- 
sure of  good  people. 

Nor  can  the  article  be  said  to  be  priTilcfed.  If  nutme,  the 
newspaper  must  be  responsible  for  the  damage  done  by  its 
publication.  The  reputation  of  a  public  officer  cannot  be  de- 
stroyed or  damaged,  by  false  imputations  upon  his  morality 
or  his  honesty,  without  redress.  It  serves  no  useful  purpoee 
to  the  community,  who  are  interested,  to  falsdiy  blacken  the 
character  of  a  public  official,  or  to  destroy  the  confidence  of 
tho  people  in  his  integrity.  The  reason  for  the  privilege, 
which  is  supposed  to  be  the  accomplishment  of  the  public 
good  by  a  certain  liberty  of  discussion  and  publication,  can- 
not be  applied  to  cases  where  the  effect  of  the  exercise  of  the 
privilege  must  necessarily  result  in  public  evil  as  well  as  pri- 
vate injury.  There  are  cases  where  the  promotion  of  the  pub- 
lic good  in  a  conflict  with  public  evils,  existing  or  to  be  feared, 
warrants  a  freedom  of  speech  and  a  license  in  publication,  in 
good  faith,  which  may  yet  be  of  injury  to  private  persons, 
without  remedy  or  compensation  to  them. 

But  the  distinction  between  the  two  classes  of  cases,  and 
the  law  of  Hbel  upon  the  subject  of  privileged  publications  in 
this  state  in  relation  to  public  officers  and  candidates  for  office, 
have  been  heretofore  pointed  out  and  elaborated  by  this  court, 
and  ftirtber  discussion  of  the  question  is  unnecessary:  Foster 
▼.  Scrippi,  89  Mich.  876;  83  Am.  Rep.  403;  BaOey  v.  Katamo' 
too  Piib.  Co^  40  Mich.  251;  Brmwik  v.  firucr,  59  Id.  4C7;  60 
Am.  Rep.  307. 

It  is  also  contended  on  behalf  of  defendant  that  the  court 
Mow  erred  in  instructing  the  jury  that  the  publication  was 
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libelooB.  It  is  argaed  tbaty  while  it  is  within  the  provinoe  of 
the  trial  jadge  to  take  a  case  away  from  the  jury  when  in  law 
it  is  clearly  not  libelons,  yet  he  has  no  power  to  declare  an 
article  libelous,  and  if  he  thinks  it  actionable,  then  the  ques- 
turn  of  libel  or  no  libel  is  for  the  jury.  We  are  cited  to  a 
large  number  of  English  cases  as  sustaining  this  proposition. 
But  we  are  not  prepared  to  accept  such  doctrine.  If  the  pub- 
lication, upon  its  face,  is  plainly  libelous,  and  no  explanation 
is  needed  to  determine  its  character  in  that  respect,  there  is 
no  sound  reason  in  law  why  the  court  cannot  decide  and  rule 
it  to  be  libelous,  as  well  as  upon  the  other  hand  to  declare 
it  not  libelous  if  its  meaning  is  plainly  not  acti<mable. 
There  is  no  good  foundation  in  a  rule  that  makes  any  such 
distinction.  If  the  court  has  any  power  to  pass  upon  the 
question  at  all,  there  is  no  reason  for  making  a  one-sided  re- 
striction of  the  authority.  The  true  rule  is,  that  if  there  is 
any  doubt  as  to  the  meaning  of  the  publication,  so  that  ex- 
trinsic eyidence  is  needed  to  determine  its  character  as  to 
being  actionable  or  non-actionable,  it  is  then  a  question  for 
the  jury,  under  proper  instructions  from  the  court,  to  find  its 
significance.  If  the  article  itself,  standing  alone,  is  plainly 
libelous,  or  manifestly  wanting  in  any  defamatory  meaning, 
it  is  the  duty  of  the  court  to  so  declare  either  way,  and  in- 
struct the  jury  accordingly:  Townshend  on  Slander,  sec.  286; 
Hunt  V.  Bennett,  19  N.  Y.  173;  Haight  v.  Cornell,  15  Conn.  74J 
Lett  V.  MUne,  4  Bing.  195;  Wagaman  v.  Byen,  17  Md.  188; 
PUtoeh  V.  (yNieU,  63  Pa.  St.  253;  8  Am.  Rep.  544;  Thompson 
T.  Orimes,  6  Ind.  885;  Mix  y.  Woodward,  12  Conn.  262;  Ea%r$ 
▼.  Fibon,  9  Bam.  &  C.  C43;  Fisher  v.  Ckmem,  10  Id.  472. 

The  defense  produced  a  witness,  Oasking,  who  testified  that 
he  lived  near  Royal  Oak,  and  in  July,  1885,  he,  with  a  friend, 
was  in  Bcorse  looking  for  work.  Just  this  side  of  Ecorse,  as 
<hey  were  passing  along  the  highway,  his  friend,  who  had  a 
liurt  leg,  sat  down  to  bandage  it,  and  two  men  came  up.  He 
ivras  proceeding  to  state  what  took  place  there,  when  objection 
'WIS  made  to  his  testimony  as  immaterial,  unless  first  con- 
nected with  the  plaintiflf. 

Counsel  for  defendant  then  stated  that  they  proposed  to 
show  that  the  two  men  were  arrested  by  a  constable,  who 
handed  one  of  them  over  to  a  deputy  sheriff,  and  both  were 
Hwn  taken  before  a  justice,  without  a  warrant,  and  without 
any  occasion  for  so  doing;  that  they  expected  to  show  that 
fhe  plaintiff  arrested  the  witness;  and  that  men  in  the  town- 
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ship  of  Ecorse,  bunting  for  work,  were  anested  without  canse. 
The  court  excluded  the  evidence,  saying:  '^I  will  exclude  it. 
There  is  only  one  charge  against  the  plaintiff  here.  There  is 
a  charge  made  against  the  township,  so  to  speak, — that  it  is 
not  safe  down  there.  But  the  facts  given  are  specific.  I  do 
not  find  any  specific  charge  of  the  kind  sought  to  be  proven 
here  by  this  witness.  They  charge  here  in  this  article  one 
specific  instance  of  getting  a  man  into  a  buggy  for  the  pur- 
pose of  arresting  him.  At  the  end  of  the  article  there  is  a 
general  statement  that  no  man  is  safe  in  that  township  who  is 
ragged  and  has  no  money.  There  is  only  one  specific  charge 
against  this  plaintiff,  and  I  cannot  admit  testimony  relating 
to  something  else,  under  the  statement  you  make." 

It  seems  to  me  that  so  much  of  the  proffered  evidence  as 
would  have  had  a  tendency  to  prove  that  the  plaintiff  arrested 
this  witness  without  cause,  and  without  any  occasion  for  prob- 
able cause,  was  admissible  to  justify  the  general  allegation  of 
the  article  that  the  officers  in  Ecorse  were  hanging  around  the 
highways,  and  arresting  every  man  who  was  ragged  and  had 
no  money,  and  that  plaintiff  was  one  of  the  fellows  who  were 
engaged  in  such  business.  It  had  no  tendency  and  was  not 
competent  to  justify  the  specific  allegation  of  misconduct 
against  him;  but  it  did  have  a  legitimate  bearing  to  show  that 
he  did  arrest  poor  travelers  through  the  township  without 
warrant  and  without  cause.  A  distinct  offer  was  made  by 
Mr.  Baker,  one  of  defendant's  counsel,  to  prove  by  the  witness 
that  the  plaintiff  arrested  the  witness.  It  was  error  not  to 
permit  this. 

The  plaintiff  bad  counted  upon  the  whole  article,  which 
contained  a  general  and  a  specific  charge  against  him,  and  he 
could  not  restrict  the  defiondant's  justification  to  the  specific 
allegation:  Bathrick  v.  Detroit  Post  and  Tribune  Co.^  60  Mich. 
680,  641;  45  Am.  Bep.  63.  The  defiondant  had  a  right  to  es- 
tablish one  charge,  or  to  introduce  evidence  tending  to  prove 
it,  even  if  it  could  not  justify  the  whole  article.  While  it 
would  not  prevent  a  recovery  by  the  plaintiff,  it  might,  and 
probably  would,  have  a  material  bearing  upon  the  amount  of 
damages  to  be  awarded:  Townshend  on  Slander,  sec.  212; 
8vUing$  v.  Shakespeare,  46  Mich.  413;  41  Am.  Bep.  166. 

Fred  N.  Peck,  a  witness  for  the  defendant,  testified  that  he 
wrote  the  article  in  relation  to  plaintiff.  He  stated  the  cir- 
cumstances under  which  the  publication  was  made,  and  testi- 
fied that  he  gained  his  ihformation  from  two  men. — Murphy 
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and  Kelly, — who,  he  understood,  had  jufit  been  making  com- 
plaints to  Auditor  Moran  of  the  numerous  acts  of  injustioe 
peipetrated  in  Ecorse.  He  asked  them  to  repeat  the  stories  to 
him,  which  they  did;  that  he  took  no  further  steps  to  investi- 
gate the  truth  of  the  stories,  and  talked  with  no  one  but  these 
two  men,  in  the  presence  of  Moran,  and  the  conversation  with 
them  was  in  the  forenoon  of  the  same  day  the  article  warn 
published.  He  was  allowed  to  testify  fully,  without  objection, 
to  the  matter  of  illegal  and  unjustifiable  arrests  in  Ecorsa 
J^eiag  a  subject  of  discussion  in  the  newspapers,  and  among 
the  people  of  Detroit  generally,  about  the  time  of  the  Evening 
Jbumal  publicatk)n. 

He  was  then  asked  the  following  questions: — 

"  Q.  Ekate  whether  or  not  it  was  given  out  and  the  charge 
publicly  made  in  the  newspapers,  and  by  Auditor  Moran  and 
others,  that  people  were  arrested  in  that  township  without 
cause,  for  the  purpose  of  enabling  the  justices  and  the  officers 
to  get  fees  against  the  couuty;  and  that  one  of  the  justices  of 
the  township  had  adopted  the  practice  of  issuing  passports, 
so  that  they  could  go  about  the  townsbip  without  fear  of 
arrest'' 

Objected  to  as  leading  and  immaterial,  and  not  allowed. 

^  Q.  Were  any  rumors  or  charges  of  that  kind  made  at  the 
county  audit(M*'s  office  ?'' 

Same  objection  and  ruhng. 

The  last  question  may  be  technically  open  to  the  olgectk)a 
that  it  is  leading,  but  I  think  it  was  competent,  as  bearing 
upon  the  question  of  defendant's  motive  in  publishing  the 
article,  to  show  that  the  charge  referred  to  in  the  first  question 
had  been  publicly  given  oat  by  the  newfipapecs,  and  by  Auditor 
Iforan  and  others.  It  was  in  the  same  line  of  the  evidence 
tibe  witness  had  befoie  that  given  without  question.  It  was 
the  defendant's  right  to  show  all  the  surroundings  conneeied 
with  the  publication  of  the  article,  and  the  knowledge  the 
defendant  had  when  the  publication  w€is  made:  Huson  v.  Dakj 
19  Mich.  S6;  2  Am.  Rep.  66;  Scrippa  v.  FoeUr,  41  Mich.  746^ 
SiiUinga  v.  Shakespeare^  46  Id.  413;  41  Am.  Bep.  166;  Baihrick 
V.  Detroit  Post  and  Tribwie  <7o.,  50  Mich.  634;  45  Am.  Eep.  68. 

I  find  no  errors  in  the  charge  of  the  court,  which  was  an  able, 
lucid,  and  impartial  one.  The  requests  of  the  defendant  were 
all  properly  refused,  except  the  tenth,  and  under  the  charge 
of  the  court,  which  set  forth  in  what  the  libel  consisted,  it  is 
evident  the  jury -did  not  understand  there  was  any  claim  made 
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by  the  plttmtfff  that  howaa  ehftcgMl  in  ilM  ( 
arrests  fiar  iiiepwpoiecf  obtAiaiiig  illesal  Imb. 

F6r  the  ecrara  in  the  r^aetion  of  pnSered  ^riiknee,  mm  above 
i^ted,  I  ikmk  the  jvidgiBeAt  of  the  coort  hdow  «q^t  to  bo 
reveread,  and  a  new  itul  granted. 

Camp££LL,  C.  J.  We  concur  in  Judge  Morse's  Tiewa  so  far 
as  Cairocable  to  the  judgment.  In  thia  caee  the  notice  of  jue- 
tification  contained  no  epecific  ayermenta,  and  waa  confined 
to  the  statemeatB  in  the  libel  concerning  the  plaintiff.  The 
only  £uch  atatoment  was  fdllj  gone  into  on  the  trial,  and  was 
not  made  out  . 

It  is  now  claimed  that  it  was  competent,  either  in  justifica- 
tion or  mitigatiooi  to  prove  another  act  n<^  mentioned  in  the 
libel^  and  not  joatified.  Thia  waa  attempted  in  thia  way:  A 
witness  noieed  Gafiking  was  swom«  and  testified  to  his  passing 
through  Ecarse  with  another  aian,  named  Carey,  and  had 
stated  that  two  men  came  up,  when  counsel  ibr  plaintiff  ob« 
jectcd  unkfis  first  connected  with  plaintiff  Defendant's 
counsel  then  stated  what  he  prc^oaed  to  pioye  coBceming  an 
arrest,  but  did  not  state  he  intended  to  identify  plaintiff.  It 
was  then  suggested  by  plaintiff's  counsel  that^  iif  he  would  ask 
witness,  he  wenid  find  he  did  ix)t  mean  plaintiff.  Then,with- 
out  ai^Ling  any  question  as  to  plaintiff  anothtf  counsel  aaid 
they  proposed  to  shew  witneaa's  experience  in  Ecorae,  and  to 
show  that  plainliff  arrested  him,  ami  further  to  show  that  men 
hunting  Sot  work  were  illegally  arrested,  and  taken  before 
Justice  TT^ltinPTr 

The  court  ruled  out  the  teatimony. 

It  is  very  questionable  whether,  even  if  admisaibla  other* 
mae,  thia  could  be  regarded  as  Improperly  ruled  out  While 
the  order  of  proof  is  sometimes  discretionary^  it  ia  not  a  safe 
practice  to  call  upon  a  court  to  pass  upon  a  proposed  state- 
ment of  fact  which  is  irrelevant,  unless  shown  to  apply  to  the 
plaintiff,  without  at  least  laying  the  foundation  by  showing 
that  the  witness  can  answer  as  to  its  application.  Plaintiff's 
counsel  twice  proposed  to  let  witness  answer  whether  plaintiff 
arrested  him.  Had  thia  been  answered  in  the  negative,  it 
would  have  ended  the  inquiry.  If  answered  affirmatively*  the 
other  questions  oonceming  the  illegality  of  the  arrest,  and  its 
admissibility  under  the  issuer  would  have  adsen,  and  could 
have  been  dealt  with  directly.  Experience  has  shown  the 
nischief  of  allowing  parties  to  get  rulings  on  matters  which 
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Old  witnefls  maj  know  nothing  aboat,  or  may  know  nothing 
releyanty  and  it  is  a  practice  which  deserves  no  fiiTor. 

But  this  testimony,  even  if  in  proper  form,  was  not  admis* 
eible.  It  has  been  decided  by  oar  own  anthoritiesi  and  we 
have  no  occasion  to  look  farther.  The  practice  is  settled  in 
ibis  state,  as  at  common  law,  that  it  is  not  competent  to  prove 
distinct  facts  in  defense  that  have  not  been  made  part  of  the 
issae  as  framed.  No  one  can  be  prepared  in  advance  to  anti- 
cipate every  fact,  true  or  false,  which  may  be  offered  in  evi- 
dence, and  of  which  he  has  had  no  notice.  If  this  charge  had 
been  made  in  the  libel,  plaintiff  conld  have  had  an  opportonity 
to  meet  it,  and  also  to  make  inqoiry  into  the  character  and 
veracity  of  the  witnesses.  It  is  not  pretended  that  defendant, 
or  the  anther  of  the  libel,  had  ever  heard  of  it^  and  relied  npon 
it  when  the  libel  was  written.  There  is  no  principle  which 
will  permit  snch  eztraneoas  specific  charges  to  be  gone  into 
for  any  purpose:  Proctor  v.  Honghtaling^  87  Mich.  41;  Fowler 
V.  GilbeH,  38  Id.  292. 

A  general  justification  requires  the  statements  to  be  proved 
as  alleged  in  the  libel,  and  not  otherwise:  Bailey  v.  Kalamagoo 
Pki&.  Co.,  40  Mich.  261. 

It  was  not  erroneous  to  exclude  the  testimony  of  Mr.  Peck 
concerning  general  rumors  of  misconduct  in  Bcorse  not  con* 
nected  with  the  name  of  plaintiff.  He  had  in  fisict  been  al* 
lowed  to  cover  most  of  this  ground,  and  he  had  been  allowed 
to  give  all  the  rumors  knd  charges  he  had  heard  concerning 
plaintiff,  and  in  this  he  had  given  testimony  going  beyond  the 
established  rule  that  the  rumors  or  reputation  must  relate  to 
the  charge  made. 

It  was  held  by  this  court  in  Lewie  v.  Soule^  8  Mich.  614, 
that  general  statements  of  misconduct  not  connected  with 
the  plaintiff  are  not  actionable,  and  in  the  present  case  the 
declaration  does  not  count  upon  any  of  those  statements  as 
ground  of  action  at  all.  No  other  rule  would  be  consistent 
with  reason.  It  is  matter  of  every-day  experience  that  per- 
sons are  very  apt  to  use  exaggerated  language  concerning  the 
people  of  places  and  neighborhoods  which  neither  they  nor 
any  one  else  would  regard  as  injurious  to  particular  individ- 
uals not  specified.  If  an  action  of  libel  would  lie  for  every 
person  because  his  large  or  small  surroundings  are  charged 
as  a  region  of  dishonest  or  bad  persons,  the  results  would  bo 
startling. 

A  somewhat  similar  question  arose  in  SoeetJmrjf  ▼.  Angdl^ 
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6  Mich.  508|  where  it  was  held  that  a  general  referenoe  tat 
character  to  the  husiness  men  of  Penn  Yan  was  too  general 
to  allow  evidence  of  inquiries  of  particular  persons.  The  only 
possible  basis  for  claiming  the  releyancy  of  snch  testimony 
would  be  in  mitigation  of  the  general  assertions,  and  they  are 
not  legally  libelous. 

It  is  still  more  questionable  whether  such  things  as  were 
oflTered  could  amount,  under  any  circumstances,  to  general 
lepotation.  The  auditor's  office  is  not  in  Ecorse,  and  the  talk 
there  could  not  stand  on  any  better  footing  than  gossip  in  any 
other  office,  public  or  private.  It  would  be  very  dangerous  to 
permit  reputation  to  be  assailed  on  any  such  conversation, 
especially  when  not  naming  plaintiff.  All  that  referred  to 
him  personally  was,  in  fact,  admitted. 

The  judgment  should  be  affirmed. 

Judgment  of  affirmance  was  thereupon  entered. 

OmcBov  iKvunDonioEzFLAnfTHa  MsAMmooy  Wobos  nov  Libil- 
ous  rxR  Si^  or  tha  appUoatum  of  words  used  to  tho  plaintiif  t  Ma^nard  ▼• 
ilj«/M.Cbk»84GbL48;  01  Am.  Deo.  S72;  and  note;  note  to  Fan  VeOtmr. 
EofUiUfA  Id.349-35L  Where  tho  worda  used  are  aotiooaUo  jxr  m^  no  in- 
nnendo  ia  naoeasary,  and  it  ia  amplnaage:  Adasm  ▼•  Lammm,  17  Gxatt  260| 
94  Am.  Deo.  455,  endnote;  SMr.  JETerndfl^  S4 Minn.  193;  Krcmer.  SeiOmel 
€bi,62Wi8.6Sa 

FltovDMa  ov  COOKT  AHD  JuBT  OT  AonoM  fo»  LoKLt  See  note  to  Van 
Vtektem  t.  Hoftin.  4  Am.  Dee.  861,  262;  BdwardB  t.  Cknuidkr,  14  Hioh. 
471;  90  Am.  Dee.  249,  and  note. 

Woar  Ateacks  avi>  Ouxioisiai  XFton  OnamsB  akd  CUinxmAiiB  vm 
Otonoa  ABB  PnirnansD  ia  diaenaaed  in  the  notea  to  ii&Mdt  T.  PlrvM  i^i^^ 
Cb.,  86  Am.  Deo.  84^  and  to  Jonear.  TommmT^  Adrn'r^  68  Am.  Bep  686- 
692. 

It  n  BOT  AnDBSDUi  or  Dbibbbb  to  Acnov  lom  Ijbbl  to  prore  mat* 
ten  meraly  aggnsfitey  of  main  ebarget  FomMm  V.  VFeU;  23  Iow%  9;  99 
Am.  Dee.  406. 

WoBDB  AonmiaBUi  not  fii^  Obrbballti  See  the  note  to  MeFadim  v. 
DaM;  41  Am.  Bap.  69(Mn8|  Adam  r.  Lmmm,  17  Gratt  250;  94  Am.  Dea 
460^  aind  note. 

Faubbdodb  Am  CUunocr  aoAnmr  Pdblio  OftiOBBs  ara  Iibeloii%  and 
notprifilflgadx  Cotmmnmmitk  r.  Olap^  4  Maaa.  163;  8  Am.  Deo.  212;  note  to 
AldriAr.  Pnm  Prkdknf  Cb^  86  Id.  91;  Lamdng  t.  Oarpader,  9  Wia.  640; 
76  Am.  Dee.  281,  note  282;  Bmntr  FtA^Oxr.  SiaU,  16  Lea,  176;  67  Am. 
Bap.  214^  note  SSSL 

IdBKL,  WBBtf  QmsRiav  ov  Law  boa  «bb  Ooubtx  Barrom  r.  BeH  7 
Qfaj,  801}  66  Abi.  Dee.  479;  IWmoit.  JChUbs^  11  La.  Aaa.  206;  66  AiSi 
DeeLl9a 

I«i»wsBv4)DflBEnme9FiavB0A«BBJiiB;ri  2fVea»T.  ifaeldoai^  ULa. 
Abb.  206;  66  Abi.  Dm  196^  and  note;  Amwei  T.  JBbOI  7  Gf» J,  801 ;  66  Am.  ])aa^ 
439|  EdwmdBT.  Oktmdltr,  14  liibh.471;  90  Am.  Dee.  24fll  aBdaota2BB. 
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Iv  LiBBiy  finnziio  Aois  ob  Pabxhxtlar  OnrEKBU  not  conneotod  with 
iha  tniiMMtiony  and  not  undar  inrettigatioii,  caxmot  be  proved,  as  nob 
ffvidnne  ii  inrfmiwiMe;  ibuniaiii  ▼.  Wtii,  28  Iowb»  9;  92  Am.  Dee.  406; 
fiftMftMT.(MMs90]ILiB5;71An.I>ee.C71»«iidiioto.    See 

MtOI 


SUTHERLAKD  V.   InGALLB. 

f0B  VlCRMAH,  <Hl| 

PJM  VOE  PUBMHUkii  lAJVKr,  a31  einwBBtaBoes  ef  the 
anj  be  ahenrn  nader  ike  foneral  ane  te  hsre  ench  efieot  m  tb^  de- 
eenre  in  detemuning  the  yerdict^  by  mitigation  or  otherwiae. 

TbISPASS — LlABILITT  FOR   LaWLXSS5ESS  OF   OFnCKR  IN    ExSOmNO    PHO- 

0E88.  —  A  party  employing  an  officer  to  execute  U^vfal  prooees  esn  only 
be  held  liable  jointly  for  the  UeapaBB  end  Uwrluuiueau  of  tin  offieer  in 
executing  the  process^  ivhen  it  k  shown  that  he  OKdand  or  enoooraged 
finch  lawlfwaaeai,  and  then  he  is  liable  to  the  extant  of  hia  own  mucon* 
dnct  because  he  is  actually  a  trespasser. 

Tbbpabs.  —  One  who  employs  another  innocently  for  a  lawful  purpose  ia  not 
liable  for  hia  tresp&ssea,  and  not  liable  for  aggravated  and  wanton  wrong- 
doing in  such  damages  aa  would  be  awBesaed  against  him  if  be  aanc- 
tioned  it. 

0:fs  IS  NOT  Trxspasseb  fob  EtauoYijta  Ofsigeb  to  execute  lawful  pro- 
cess. It  is  his  right  so  to  do,  and  the  officer  is  bound  to  perform  the 
duty,  and  cannot  be  blamed  for  doing  it  in  a  lawful  manner. 

OniGUBs  abb  Pbxsumxd  not  to  Abubb  thxib  FoBonoNfl^  and  one  lawf uOy 
employing  them  is  not  liable  ff  'they  dx)^  titneai  he  crderiy  enoourageay  or 
lit. 


£•  /.  Brown^  tot  the  appellant 
A.  0.  Coolf  for  the  ploiDtifiC 

Campbell,  C.  J.  Plaintiff  recovered  a  verdict  below  in 
trespass  against  both  defendants,  and  Ingalls  brings  error. 
The  trespass  was  not  quare  claumm  fregit^  but  for  personal 
violence,  committed  by  Moriarity,  who,  as  an  officer,  had  a 
writ  of  possession  to  serve  for  a  house  ocimpied  by  plaintiff's 
husband  and  herself,  which  was  adjudged  to  be  given  up  under 
the  landlord-and4enant  act.  Ingalls  had  the  writ  placed  in 
the  hands  of  Moriarity  to  serve,  and  Hie  latter,  meeting  with 
opposition  from  plaintiff,  seized  and  handcuffed  her,  and  kept 
her  so  manacled  for  some  time,  while  he  put  out  the  contents 
of  the  house,  and  oompleted  hit  service. 

The  general  issue  was  jdeaded,  with  a  special  plea  setting 
up  that  what  was  done  was  in  overcoming  unlawful  resistance 
to  Moriarity  as  an  officer  in  service  of  process. 

On  the  trial  the  court  held  that^  aa  there  was  no  valid  no- 
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lice,  no  jtistification  could  be  ebown,  and  refused  to  allow  an 
amendment.  It  was  further  said  to  the  jury  tbat  Ingalls  waa 
jointly  and  equally  liable  with  Moriarity  for  all  that  was  done 
by  Moriarity. 

We  think  this  was  erroneous.  It  is  questionable  whether 
any  plea  or  notice  could  entirely  justify  what  Moriarity  did. 
But  in  trespass  all  the  circumstances  of  the  transaction  may 
be  shown  under  the  general  issue  to  have  such  effect  as  they 
deserve  in  determining  the  Terdiet,  by  mitigation  or  otherwise. 

There  was  no  proof  of  any  violence  done  by  Ingalla  him- 
self, and  none  was  alleged.  He  could  only  be  made  out  a 
trespasser  by  showing  that  he  was  responsible  for  the  conduct 
of  Moriarity;  and  he  could  only  be  so  responsible  for  what 
was  fairly  withhsL  the  anithority,  if  any,  which  he  gave  him. 
A  man  who  employB  anoHier  innoeentlyy  and  for  a  lawful  pur- 
pose, i»  not  usually  Kable  fer  his  trespasses,  and  is  not  Hable 
for  aggravated  and  wanton  wrong-doing  in  such  damages  as 
would  be  properly  visited  on  him  if  himself  sanctioning  or 
doing  it:  Nield  v.  Burt(my  4&  Mich.  63;  Pigott  v.  Lilly^  55  Id. 
150;  Wood  V.  Detroit  City  Ry  Co.,  52  Id.  402;  60  Am.  Bep. 
259. 

No  one  can  be  held  liable  as  a  trespasser  at  all  for  employ- 
ing an  officer  to  execute  lawful  process.  It  is  the  right  of 
every  one  to  have  hia  regular  and  valid  writ  served  and  en- 
forced. The  officeis  of  the  law  are  bound  to  perform  that 
duty,  and  cannot  be  blamed  fer  doiug  it  in  a  legal  manner. 
Every  one  has  a  right  to  suppose  the  ministers  of  the  law  will 
not  abuse  their  functions,  and  no  one  who  lawfully  employs 
them  is  liable  if  they^  do:  MicheU  v.  Siorly  41  Mich.  2.  It  is 
only  where  the  party  himself  orders  or  encourages  lawless- 
ness that  he  can  be  treated  as  a  joint  wrong-doer,  and  then  he 
is  liable  because  he  is  actually  a  trespasser,  and  liable  to  the 
extent  of  his  own  miacondact 

There  is  nothing  in  the  recofd  which  would  justify  putting 
BigsHs-  and  Moriarity  on  the  same  footing,  and  wo  have  dis- 
covered nothing  to  show  that  he  was  in  any  way  whatever 
responsible  as  a  trespasser. 

The  result  of  the  ruling  which  put  the  two  defendants  in 
the  same  equal  wrong*  was  a  heavy  verdict,  which  may  not 
hava  beta  exoeasive  aa  to  Moriaritj,  but  was  not  in  any  way 
sustainable  as  to  Ingalls,  and,  as  he  has  taken  out  the  writ  on 
faur  own  hehaH  the  judgment  ORnt  be  vacated  as  to  him,  and 
a  now  t3Eiai  giaiiCed,  with  costs. 
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LuBiLiTT  or  Pamt  Dnunrnro  Owwuer  to 
Otnant's  Tam^Amt  8m  ilia  note  to  Kkhaood  r.  MiOer,  78  Am.  Deo.  1S7- 
149,  on  the  nibjeet  of  oo-treipHMn. 

CnooMRAKon  Whiob  Aooohpaiit  TxEgFAm,  and  giva  dmaoter  to  il^ 
may  always  be  shown  eiihar  in  aggiaTation  or  mitjgation  of  danagiet 
Meoi^r.  X^nwoO;  09Mam.  281;  96  Am.  Deo.  769. 

Under  Gbnxbal  Isaojt  nr  Trebbabb,  everything  diieotiy  oonneotod  with 
the  acts  complained  of  may  be  proved  to  show  or  to  rebnt  malioe:  PeHstm  ▼. 
Tawle,  43 N.  H.  220;  80  Am.  Deo.  149;  Albtdr.  Bra^.  41  Ma  484;  97  Am. 
Dec  283;  MeagherY.  DriteoO,  99  Mass.  281;  96  Am.  Dso.  769;  OUawa  tibs- 
Ughi  Co.  T.  Graham,  28  DL  73;  81  Am.  Deo.  263. 

OmoiBS  ABB  Pbbbumbd  io  Act  in  aooordanoe  with  law  until  the  oon- 
trary  is  clearly  shown:  Dtilmc  ▼.  Fom^  19  La.  Ann.  210;  92  Am.  Deo.  626^ 
snd  note  629. 

LiABiLiTT  OT  Pabtt  lOB  Ublawvul  Aot  OF  OfviosB:  Koto  to  Ofhoooi 
▼.  MiUer,  73  Am.  Deo.  141  et  seq.,  treatixig  the  snbjeet  as  to  sheriflb  sad 
oonstables,  and  as  to  the  liability  of  amnnioipal  ootpoiatMBi  f or  the  nnlawful 
or  nnanthoiised  acts  of  its  offioers:  See  LorWard  ▼•  Tomm  ^  Maitne,  11 
N.  Y.  892;  02  Am. Deo.  120,  and  eztendsd  note  124;  also  EOidor/yr.  C% 
^i9f.J!;oifM,46Ma94;  100  Am.  Deo.  86& 


Hbssbll  V.  Johnson. 

ro  lIiCBieAir»82a.] 

SvuniHiF— SuBtfi'iTUTioN  OT  Co^subbtt's  Namb  m  BoHiK— Where  a 
sorety  signs  an  attaehment  bond  on  condition  tiiat  a  certain  person, 
whose  name  is  written  as  co-obligor  therein,  shall  sign  it  as  co-soietiy, 
bat  who^  when  the  bond  Is  presented  to  him,  refoses  to  sign  it^  and  Ids 
name  is  erased,  snd  snother's  sabstitnted  therefor,  without  the  consent 
or  knowledge  of  the  first  snretyf  the  fact  that  a  certain  name  is  on  the 
bond  is  saffldent  to  pat  the  parties  on  inqoiry,  and  the  erasore  of  that 
name  and  sabstitation  of  another  so  changes  the  obligation  as  to  make  it 
cease  to  be  the  bond  of  the  first  sorety,  and  releases  him  firom  obligation 
thereon. 

Subbttship — CoNBinoK  Df  BoBD.  —  Surety  may  make  any  condition  ha 
chooses  in  signing  a  bond  before  delivery;  and  if  a  signatqre^  reqoired  aa 
a  condition  to  his  signing,  is  not  pat  npon  the  bond,  heisnot  boond  by  it 

BimBTTHHiF — SiQNATUBB  OB  BoBD  IB  Blahx.  — A  bond  reqoived  to  be 
filed  in  a  pabUc  office,  which  is  signed  in  blank  by  a  sarety  and  intmsted 
to  another  to  be  filled  oat,  binds  the  sarety,  and  the  officer,  without  in* 
terest  in  the  matter,  snd  snpposed  and  expected  to  be  in  his  office^  Is  nal 
boond  to  leave  it  and  make  personal  inqoiries. 

F.  D.  Mead  €md  F.  0.  Clark,  for  the  appellants. 

A.  R.  NorUmtp,  and  Ball  and  Hanecam,  for  the  plaintiiBk 

Campbell,  C.  J.    Defendants  were  saed  jointlj  upon  as 
attachment  bond  given  for  the  release  of  attached  property 
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belonging  to  defendant  Johnson,  who  signed  the  bond  as  prin- 
cipal, the  others  being  charged  as  sureties. 

It  appeared  on  the  trial  that  Royce  signed  the  bond  on  the 
express  understanding,  which,  in  our  opinion,  was  equivalent 
to  a  condition,  that  it  should  be  signed  also  by  one  John  E. 
Stack  as  oo-surety,  and  that  he  had  reason  to  believe  this 
would  be  done.  This  condition  was  made  to  Johnson,  the 
principal,  and,  as  he  claimed  and  swore,  was  made  known  to 
plaintiffs'  attorney  before  any  other  surety  signed.  It  appears, 
without  contradiction,  that  the  bond  was  brought  to  the  sheriff 
and  to  the  plaintiffs'  attorney  while  Royce  was  the  only  surety 
on  it,  and  that  the  subsequent  procurement  of  Bums  was  had 
without  any  conference  with  Royce.  Stack  refused  to  sign  it 
at  all  when  asked.  There  was  also  testimony  that  the  name 
of  Stack  was  written  as  a  co-obligor  in  the  condition  of  the 
bond,  though  not  in  the  beginning,  when  Royce  signed,  and 
was  erased,  and  the  name  of  Burns  put  in  its  stead. 

Immediately  on  the  receipt  of  the  completed  bond  the  prop- 
erty was  released.  Some  time  thereafter,  but  on  the  same 
day,  there  was  testimony  tending  to  show  that  Royce  heard 
of  the  facts.  There  was  no  testimony  that  he  consented  to 
the  substitution. 

The  court  below  charged  the  jury  that  Royce  made  Johnson 
bis  agent  to  see  that  the  bond  was  executed,  and  was  bound 
at  once  to  notify  the  plaintiffs  when  he  learned  that  his  au- 
thority had  been  abused,  and  that  he  was  estopped  from  com- 
plaining, and  that  judgment  should  be  rendered  against  him. 

This  ruling  entirely  ignored  the  fact  that  there  was  testi- 
mony tending  to  show  express  knowledge  of  Royce's  under- 
standing that  Stack  was  to  sign.  If  the  bond  was  accepted 
with  notice  that  Royce  had  never  authorized  it,  and  the  prop- 
erty discharged  with  that  notice,  it  is  impossible  to  hold  that 
Royce  was  in  &ult  for  not  giving  further  notice.  As  to  him, 
there  had  never  been  any  delivery  of  the  bond  at  all.  A  de- 
livery to  an  associate  to  have  a  writing  completed  is  in  no 
sense  a  delivery.  Parties  act  at  their  peril  who  act  under 
notice,  and  we  know  of  no  rule  of  law  requiring  a  second 
notice. 

If  Nortlirop^  the  attorney,  and  Oliver,  the  sheriff,  had  no 
actoal  notice,  the  question  further  comes  up  concerning  im- 
plied notice,  for  if  they  had  either,  the  defense  is  complete. 

It  was  held  in  HaU  v.  Parker,  87  Mich.  590,  26  Am.  Rep. 
S40^  that  a  surety  may  make  any  conditions  he  chooses  to  make 
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m  Bigninf  a  bond  b^bre  it  is  deliTered,  and  that  where  it  is 
not  signed  by  a  partj  whose  sign&tnre  was  required  as  a  con- 
dition of  his  signing,  he  would  not  be  bound.  In  that  case  the 
bond  was  for  use  in  a  legal  proceeding,  and  was  analagous  to 
the  present  one.  The  name  of  the  principal  was  written  in 
the  bond,  but  he  did  not  sign  it,  and  the  surety  was  held  dis- 
charged, aff  he  never  consented  to  its  being  delivered  without 
the  principal's  signature,  and  that  the  form  of  the  bond  noti- 
fied evei'j  one  of  its  condition.  The  same  doctrine  was  held 
in  John»tan  v.  Kimball  Toumihipy  39  Mich.  187;  83  Am.  Rep. 
372.  In  Brawn  ▼.  Probate  Judge^  42  Mich.  501,  as  in  MeCor- 
mieh  v.  Bay  City,  23  Id.  457,  it  was  held  that  a  bond  re- 
quired to  be  filed  in  a  public  office,  which  had  been  signed  in 
blank  by  a  surety,  and  intrusted  to  another  person  to  be  filled 
out,  bound  the  surety,  and  that  the  occupant  of  such  an  officer 
who  had  no  interest  in  the  matter,  and  was  expected  to  bo 
found  in  his  office,  was  not  bound  to  leaye  the  office  and  make 
personal  inquiries. 

But  under  the  decisions  hetare  cited,  the  fact  that  Stack's 
name  was  in  the  bond  was  notice  enough  to  at  least  put  the 
parties  on  inquiry.  By  erasing  that  name  they  changed  the 
obligation  which  Royce  had  signed.  It  ceased  to  be  his  bond 
at  alL  If  done  without  his  consent  after  delivery,  it  would 
have  been  such  a  material  alteration  as  if  fraudtdent  would 
have  made  it  a  forgery. 

We  think  the  ruling  were  erroneous.  There  was  nothing  in 
the  case  tending  to  show  an  estoppel,  and  had  there  been,  it 
must  haye  been  left  to  the  jury. 

The  judgment  must  be  reversed,  with  costs,  and  a  new  trial 
ordered. 


DsuvEBT  or  Bond  uton  Cossition  that  It  bball  bs  Exsoutxd  bt 
OxHEit  PxBSONSi  Sea  note  to  iShdld  ▼.  Thomaa^  25  Am.  Hep.  70&-711.  Soeh 
bo&de  are  genenUy  held  to  be  valid,  vnless  there  is  soanthmg  to  pat  the 
obligee  npon  inquiry  aa  to  its  regnlarity:  See  Taylor  Ce.  ▼.  King^  73  Iowa» 
153;  6  Am.  St.  Rep.  666,  and  caaea  cited  in  note.  Aa  to  validity  of  bonda 
not  aigned  by  all  who  were  expected  to  sign,  see  note  to  Sharp  v.  UnUed 
StatsB,  28  Am.  Dee.  679MS81. 

BoKD  DiuvEBXP  oir  CoNDmoir.  —  Where  a  aorety  signed  an  appeal  bondt 
and  give  it  to  the  prindpaL  en  eoaditbn  tiMUk  ill  ahonld  ba  alio  ^gned  by 
another,  whoee  name  appeared  in  the  body  of  the  bond  aa  a  co-aaiety,  and 
the  principal  did  not  aecore  anch  additional  aignatore^  bnt  enaed  that  aame^ 
and  delivmd  the  bond,  the  surety  is  not  liable:  A  Uen  v.  ifanwy,  65  Ihd.  S96r 
38  Am.  Bep.  73»  and  fooikaote;  Ward  v.  Ckttm,  18  GiatL  801;  98  Am.  Dbo. 
740,Bete76L.   fle  where  «he  bmm  ef  thseoelqragniA  t»teaAMii«^«» 
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bond  18  forged  thereon,  the  Buety  signing  is  not  liable:  Xyim  Co,  ▼•  FarH% 
62  Mo.  75;  14  Ain.  Bep.  389;  see  ttlao  Jf oMiM  r,  JTofyum  53  Id.  S<7. 

BovD,  Sioiniro  is  Subxtt  or  Blajke^  Emoor  ot:  CV^  qfOkhago  ▼.  Oo^ 
95  BL  693;  35  Am.  Bep.  182,  and  f eot-noie;  note  to  Pkdpt  r.  ObU,  €I  An. 
Deo.  328;  note  toPespfev.  JTarOQr*  S2Id.  703. 

Tbs  casb  ov  Gom  «.  JoHBnoir,  €3  Mich.  671,  is  foanded  on  the  oompMiion 
bond  to  thftt  whidi  fanned  the  besie  of  litigstion  in  the  prineipeleaee,  except 
that  in  the  (anma  case  the  name  of  the  eo-enxetj  was  not  inserted  in  the 
bond  at  all,  bat  the  apaoeo  for  endi  nmea  were  left  blank,  when  the  surety, 
Royce,  sigxted  the  bends.  Ue^faaned  that  the  bond  mentioned  in  the  prin- 
cipal oeae  was  en  top  el  this  «tfaer  bond  act  tte  time  he  signed  them,  and 
that  sQppoBng  both  to  be  filled  in  alike,  he  aigaed  both,  without  locking  at 
the  bond  in  this  snit  Ms.  Korthrsp,  who  waa  attorney  for  plaintiff  Gibbs 
in  this  sait^  and  also  for  plamtiff  HeaieU  in  the  piinoipal  ease,  testified  that 
he  talked  with  defendant  Johnson,  as  to  whom  he  wonld  accept  as  bonds- 
men in  tlMsa  caaee;  that  and  Johnson  saw  Stack,  m^ioee  name  was  originally 
inserted  in  the  bond  named  in  the  principal  ease,  and  that  he  partially 
agreed  to  go  upon  the  bands.  Ihe  witness  then  went  te  Boyce,  and  in- 
formed him  that  if  be  wonld  aign  the  bond  in  this  suit  there  wonld  be  no 
qneetion  aboot  Stack's  aignhig  it;  that  Boyoe  said:  ''Well,  yon  go  and  get 
Stack's  name  on,  and  I  will  aign  the  bond,"  and  thereupon  signed;  that 
Johnson  then  took  the  bond  to  Stack,  who  refused  to  sign  it,  whereupon  he 
went  to  the  dieriff  and  infcnnBd  him  of  the  fact;  that  the  witneu  and  the 
sheriff  consented  to  take  Buina,  who  also  signed  the  other  bond,  and  John- 
son then  had  him  sign  the  bond  in  suit;  and  that  Boyce  was  not  consulted 
further  about  the  matter.  It  does  not  appear  from  the  record  that  Royce 
made  the  deliyery  of  this  bond  dependent  upon  the  condition  of  Stack's  sign* 
ing  it  as  co-surety;  and  Royce  admits  that  he  did  not  tell  Johnson  not  to  de- 
liver it  unleu  Stack  signed  it.  He  told  him  he  would  sign  the  bond  if  Stack 
wonld;  and  upon  Johnsan'e  ward  that  Stack  would  sign  it^  he>signed  it,  and 
intrusted  it  thereafter  to  Johnson.  He  learned  that  Stack  bad  not  signed  it 
the  same  day,  in  the  afternoon,  but  took  no  stepa  to  disown  his  liability 
until  aait  was  brought.  The  oourt  held,  Morse,  J.,  delivering  the  opinioOp 
that  when  Johnson  and  Royea  sigMd  tiie  bend,  the  latter  giving  it  to  the 
former,  under  the  facts  stated,  to  have  it  perfected,  ia  doiDg  so,  Royce  made 
Johnson  his  agent  for  that  purpose;  so  that  his  acts,  in  getting  the  bond 
executed,  signed,  and  delivered,  were  the  acts  of  Royce  himself,  and  estopped 
him  from  denying  them,  and  fixed  his  liability  as  co-surety  on  the  bond.  To 
the  naam  effect  is  CktmU  Co.  ▼.  liuggln,  69  Iowa,  269;  58  Am.  Itep.  223. 
However,  it  seems  to  be  well  settled  that  when  it  is  made  a  condition  that 
the  bond  shall  not  be  delivered  until  other  sureties  have  signed,  the  surety 
signing  cannot  be  held  unless  the  condition  is  complied  with:  InhabUanU  etc 
V.  Shaver,  00  Me.  36;  79  Am.  Dec.  692;  O^M  v.  Thomas,  64  Ala.  414;  25  Am. 

Sep.70i. 
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fiBB  iRBORAirai— Wirm  ov  Conbitiov  as  «o  AsBumAxiov  «o  Foe 
Axouirr  ov  Lom  ni  Pouor.  —When the  polipy  proridM  thai  ia  oMsof 
Ion  the  matter  eball  be  left  to  axbitratioii  at  tbo  written  zeqnest  of  either 
party,  and  alao  providee  that  no  action  can  be  smtained  for  loeemitil  an 
award  ehall  hare  been  made,  in  case  of  a  difference  between  the  parties 
as  to  the  amount  of  loos,  the  aboTe  prorincna  mnst  be  read  together  in 

i  CQDstniing  the  policy;  and  as  arbitratian  can  only  be  had  at  the  written 
request  of  one  of  the  partiesi  and  beoomee  imperatiTe  only  after  snch 
request,  which  is  optional  with  either  party,  tf  neither  of  them  aTsila 
himself  of  snch  right  to  arbitrate  within  five  mcnths  of  the  time  of  loss, 
it  is  deemed  as  waived  by  both,  and  an  action  to  reoorer  the  loss  may  be 


im  iHsuxAHoa— AoBXBiaarrDr  Poupr  to  AKBrnuni  Low  which  is  rev* 
ocable  by  either  party  is  reroked  by  bringing  an  action  to  recover  the 
loss^  bat  snch  revocation  will  not  invalidate  the  policy  In  the  absence  of 
express  condition  of  f orf eitore  in  case  of  a  breach  of  the  agreement 

Bdobs  Fobveitubi  can  Oonm  there  mnst  be  no  qnestion  bat  the  partiee 
intended  to  provide  for  it  in  the  conttaot  under  which  it  is  attempted  to 
enf  oroe  it,  and  when  the  contnot  is  revocable  at  the  plsasore  of  either 
party,  without  condition  expressed,  a  penalty  of  fbrfntore  cannot  be  en- 
f oreed  against  either  making  the  revocation. 

Henry  and  ComviUe^  and  Atkiman  and  Vancef  for  theappel* 
lant 

Hanehett  and  Stark^  for  the  defendant. 

SHEBwooDy  J.  This  action  waa  bronght  to  recover  the 
amount  of  a  loss  by  fire  snstained  by  the  plaintiff^  under  a 
policy  of  ingnrance  issued  to  him  by  the  defendant,  upon  a 
drug-store,  and  the  stock  of  drugs  therein,  situate  in  the  vil- 
lage of  Oscoda,  in  the  county  of  Iosco. 

The  policy  was  made  on  the  twenty-fifth  day  of  July,  1884, 
to  continue  in  force  one  year  thereafter.  The  fire  which  dc* 
stroyed  the  property  occurred  on  the  twenty-seventh  day  of 
October,  1884,  and  the  next  day  an  appraisal  was  made,  which 
showed  the  loss  to  be  about  three  thousand  dollars,  while  the 
insurance  upon  the  stock  and  store  amounted  to  but  twelve 
hundred  dollars.  The  plaintiff's  books,  invoices,  and  papers 
were  lost  by  the  fire. 

The  defendant  was  properly  notified  of  the  loss,  and  the 
defendant's  agent  came  to  Oscoda  several  times  to  adjust  the 
loss,  but  failed,  for  the  reason,  as  the  company  claims,  that 
the  plaintiff  did  not  furnish  its  agent  with  the  proper  invoices 
and  other  papers  from  which  he  could  correctly  ascertain  the 
loss.    Plaintiff  claimed,  however,  his  invoices  and  papers  being 
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lo6t  in  the  fire,  he  fumiehed  the  company  with  the  beet  proofe 
of  I088  he  conld  under  the  circumBtances;  and  after  repeated 
negotiations,  the  parties  failed  to  come  to  any  adjustment  of  the 
case,  and  the  plaintiff  brought  this  suit  to  recover  for  the  loss, 
to  the  amount  of  his  policy,  on  the  twenty-fourth  day  of  April, 
1885. 

This  clause  appears  in  the  body  of  the  policy,  viz.:  *'  This 
policy  is  made  and  accepted  in  reference  to  the  foregoing  and 
following  terms  and  conditions,  which  are  hereby  declared  to 
be  a  part  of  this  contract,  and  are  to  be  used  and  resorted  to 
in  order  to  determine  the  rights  and  obligations  of  the  parties 
thereto." 

The  policy  further  provides  that  in  case  differences  shall 
arise  concerning  the  amount  of  any  loss  or  damage  by  fire, 
after  proof  thereof  has  been  received  in  due  form  by  the  com- 
pany, the  matter  shall,  at  the  written  request  of  either  party, 
bo  submitted  to  the  judgment  of  two  competent  persons,  to  be 
mutually  appointed  by  the  assured  and  the  company,  who, 
in  case  of  disagreement,  shall  choose  a  third,  whose  award  in 
writing,  signed  by  any  two  of  them,  under  oath,  and  submitted 
in  detail,  shall  be  binding  on  the  parties  as  to  the  amount  of 
such  loss  and  damage,  but  shall  not  decide  the  liability  of  the 
company. 

It  further  provides  as  follows:  ''It  is  furthermore  hereby 
expressly  provided  and  mutually  agreed  that  no  suit  or  action 
against  this  company  for  the  recovery  of  any  claim  by  virtue 
of  this  policy  shall  be  sustainable  in  any  court  of  law  or  chan- 
cery until  after  an  award  shall  have  been  obtained  fixing  the 
amount  of  such  claim  in  the  manner  above  provided." 

Upon  the  trial,  the  plaintiff  gave  evidence  tending  to  show 
his  loss  by  fire  of  the  insured  property,  and  of  the  value  of 
the  property  destroyed,  of  giving  notice  and  proof  of  loss  to 
the  defendant,  and  of  the  disagreement  of  the  parties  as  to  the 
amount  of  the  loss.  It  further  appeared,  without  dispute,  that 
no  request  was  made  by  either  party  for  an  arbitration  to  de- 
termine the  amount  of  the  loss. 

In  submitting  the  cause  to  the  jury,  the  court  instructed 
them  that  the  plaintiff  could  not  maintain  his  suit  until  the 
amount  of  his  loss  had  first  been  determined  by  arbitration,  or 
he  had  given  notice  to  the  defendant  of  his  desire  to  have  the 
same  BO  determined,  and  the  defendant  had  neglected  or 
refused  to  comply  with  the  request;  and  thereupon  further 
instructed  thejury  to  return  their  verdict  for  the  defendant. 
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To  this  inBtruction  the  plaintiff  ezoepted,  and  this  exception 
raises  the  only  question  in  the  case  for  our  eonsideration. 

I  think  the  exception  is  well  taken,  and  the  coort  erred  in 
giving  the  instruction.  It  was  held  by  this  court  in  CaUanan 
V.  Port  Huron  etc.  R*y  Co.,  61  Mich.  15,  that  an  agreement  to 
arbitrate  will  not  bar  an  action  based  upon  the  same  grievance. 
See  also  MeGunn  v.  Hardin,  29  Id.  480;  Oahwood  Retreat  As* 
Bodation  v.  Rathbome^  65  Wis.  177;  Morse  on  Arbitration,  79* 

The  agreement  that  no  suit  shall  be  brought  in  this  pdSffj 
until  arbitration  had  and  award  made  must  be  read  in  con- 
nection with  the  clause  of  the  policy  providing  for  the  submis« 
sion  and  arbitration,  in  giving  it  the  proper  construction. 

It  will  be  noticed  by  a  careful  perusal  of  these  {Hxrrisions  of 
the  policy  that  in  case  of  a  difference  between  the  company 
and  the  assured  as  to  the  amount  of  a  loss,  arbitration  and 
award  are  only  contemplated  or  provided  for  when  a  written 
request  is  made  by  one  of  the  parties  thezefor. 

In  this  case,  a  difference  as  to  the  amomit  of  the  loss  had 
existed  more  than  five  months  after  the  fire  occurred,  and 
aeither  party  claimed  the  right,  and  expressed  in  writing  a 
desire,  to  have  the  difference  settled  by  artritration,  and  never 
has  expressed  such  desire,  as  provided  by  the  i)olicy  up  to  the 
present  time.  Arbitration  becomes  imperative  only  after  the 
written  request  for  one  has  been  made.  The  request,  tis  it 
stands  in  this  policy,  is  optional  with  either  party,  and  neither 
of  them  having  availed  themselves  of  the  right  to  arbitrate,  it 
must  be  deemed  waived  by  both,  and  in  such  case  the  plain- 
tiff was  left  to  the  mode  of  redress  provided  by  the  law:  Qere 
V.  Council  Blvffs  Ins.  Co.^  67  Iowa,  272;  Scott  t.  Phcenix  As* 
surance  Co.,  1  Stu.  152. 

In  this  case,  the  agreement  to  arbitrate  never  became  oper- 
ative; and  the  agreement  not  to  sue,  being  dependent  on  the 
agreement  to  arbitrate,  of  course  must  have  become  inoper^ 
ative:  Phcsnix  Ins.  Co.  v.  Dadgfr,  53  Wis.  283, 

The  following  authorities  I  think  support  in  the  main  the 
positions  herein  taken:  Glbba  v.  Continental  Im.  Co.y  13  Hun, 
Gil;  Mark  v.  Nmlonal  Fire  Ins.  Co.,  24  Id.  6G5;  91  N.  Y.  G63; 
Wallace  v.  GrervHtn-Amcrican  Ins.  Co.,  1  McCrar^',  S35;  2  Wood 
on  Fire  Insurance,  1015,  1016;  Schollenberyer  v.  Phopnix  Ins. 
Co.y  7  Ins.  L.  J.  697;  Mentz  v.  Armenia  Fire  Ins.  Co.,  79 
Pa.  St.  478;  Reed  v.  Washington  Ins.  Co.,  138  Mass.  572; 
Stephenson  v.  Piacataqua  Ins.  Co.,  54  Me.  55;  Cobb  v.  New  Eng- 
land M.  M.  Ins.  Co.,  6  Gray,  192;  Trott  v.  CUy  Ins.  Co.,  1  Cliff- 
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489;  L<uher  y.  NoHhweatem  Nai.  In$.  Co.j  18  Hun,  98;  HvT9i 
T.  LUekfidd,  89  N.  Y.  877;  2  Digest  of  Fire  Insonnoe  Deds- 
ions,  40,  41. 

The  arbitration  provided  foK  in  tbe  policy  waa  a  oommon- 
law  one.  Jt  was  revocable  at  1!he  pleasure  of  either  party. 
Such  revocation  would  not  invalidate  the  pdicy;  neither  do  I 
think  it  was  ever  intended  by  the  parties  that  a  revocation 
should  carry  with  it  a  forfeiture  of  the  contract,  qb  tiba  ng^t 
of  the  assored  to  siaiBtani  an  action  ujxm.  ii  im  tame^at  lamL 
Bringing  the  action  was  a  revocation  of  the  agrwrnsnt  toaiU- 
trate. 

Before  a  forfeiture  can  occur  there  must  be  no  question  but 
the  parties  intended  to  prvvide  fir  it  in  the  oontiaei  under 
which  it  is  attempted  to  enforce  it.  I  can  hardly  coneeive 
that  under  a  contract  revocable  at  the  pleasure  of  either  party, 
without  condition  expressed,  a  penalty  of  forfeitiire  oan  be  en- 
forced against  eitkeaa  making  the  revocation. 

The  failure  of  the  parties  in  this  case  to  arbitrate  the  mat- 
ter in  difference  was  the  £Milt  or  the  defendant,  if  it  wwi  de- 
sired, and  it  cannot  now  be  urged  aa  a  defenaetvUw  plaintiff's 
action. 

The  judgment  must  be  reversed,  with  ooats^aad  aaw  trial 
granted.  


Pauor  foa  Axarnuxunp  at  tibt  itqaMi  ol 

parlj  hk  th«  aMat  of  ^flfcumw  doM  nol  i—far  laA  wMmABm  m 
conditkn  pNoed«ni  to  th*  ri^  of  tho  i&nind  to  laafor  tfta  kan  Omm  ▼• 
CmmcUBkifi,  67  Iow%  272;  Mmftr.  Armmkk  Fin  Amw  Ok,  7ft  Pa.  8t  47% 
SI  Am.  R^  80;  Wytioop  ▼.  Niagara  Fire  Int.  Co.,  SI  N.  Y.  478|  43  Aia. 
Bep.68e. 

iMmnAscE  OoMPAMT  MAT  WAins  Dmawjia  OmauAjmrn  warn  Baua 
ovImuaAHGi:  Edmey.  PMladdphia  Lffe  Im.  Co.,  61  P^  St  107;  100  Aai. 
Dee.  621;  end  failiiie  to  object  nay  ep— to  ■■  eash  mSamet  kmrnmrnoB  Ok  v. 
MeDowdl,  60  HL  120;  09  Am.  0eo.  407,  and  note;  Cmmmmdal  U.  A.Okr. 
Bodkiff,  ne  Pa.  St  407;  2  Am.  St  Bep.  662. 

IVmiMiuaag  jam  oslt  XnuaooD  whea  there  ii  tte'daaieet  erideaoe 
that  thai  irai  TrtntTia  ■■int  IjHiir  atfjiilitlnae 
PMkuUgMn  i4r«  Am.  Oi^  61  Pk  at  107;  MO  Am 
BaUr.  J^^^^W■^,  A  Wia  9M|  68  Am.  Deo.  67. 
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NEW  YORK. 


Db  Witt  v.  Van  Sohotk. 

[110  KlW  TOBK,  7.] 
iHJUKOnOH  WILL  BX  GrASTBD  TO  PbBVSMT  DDnmAHT  IBOIf  CLOflOia  VT 

▲  Road  between  ins  Laxd  avd  PLAnrmr'fl^  and  opaoisg  tuottiflr  road 
on  plaintiff's  land  adjacent  to  that  so  dosed  up,  altfaomgh  the  damaga 
snstained  or  apprehended  ooald  be  satisfied  by  a  peooniacy  award. 
Tt J.MAT.  Act  WmoBt  if  CoKFLnBD,  will  Cloub  PLAnrmi^s  Tizle  and 
diminiab  its  valae  will  be  enjoined. 

Action  to  enjoin  defendant  from  obstracting  a  highway, 
and  from  using  lands  of  plaintiff  as  a  highway;  also  to  com- 
pel defendant  to  restore  the  highway  to  its  original  place  and 
state.  The  trial  court  gave  judgment  in  favor  of  plaintiff, 
which  was  affirmed  on  appeal  to  the  general  term. 

Afikw  Mare^  for  the  appellant. 

E.  H.  Harford  J  for  the  respondent. 

Danfobth,  J.  It  is  a  sufficient  statement  of  the  case  to  say 
that  the  premises  now  owned  by  the  parties  were  originally 
the  property  of  Freeman,  who  held  the  same  as  one  £urm.  He 
oonyeyed  to  Bickard  and  Borrill,  and  on  the  10th  of  January, 
1874,  they  were  divided  between  Borrill  and  Bickard,  Borrill 
taking  the  part  laying  ''east  of  a  public  highway  running 
north  and  south,  leading  from  Scutt's  to  Merrill's,"  and  Bick- 
ard taking  west  of  the  highway,  and  their  lands  were  de- 
scribed as  so  bounded.  The  plaintiff  succeeded  to  the  title  of 
Bickard,  and  the  defendant  to  that  of  Borrill.  In  1882,  the 
defendant^  without  right,  closed  up  this  highway,  and  began 
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the  oonetraction  of  a  new  road  upon  the  plahitiflTs  land.  If 
contmnedi  its  effbct  will  be  to  change  or  conftase  the  identity 
of  the  bonndary  between  the  two  farms,  render  its  location 
doubtfuly  subject  the  plaintiff  to  additional  trayel  on  her  own 
land  to  reach  the  highway,  and  open  over  that  land  a  road 
through  which  the  public  will  be  led  to  trayel.  These  acts 
were  found  not  only  to  constitute  a  public  nuisance,  but  to 
cause  special  damage  to  the  plaintiff.  The  trial  court  there- 
fore sustained  the  complaint,  and  awarded  equitable  relief  as 
that  to  which  the  plaintiff  was  entitled. 

In  some  reasonable  view,  the  evidence  sustains  the  findings 
of  the  trial  judge,  and,  upon  the  facts  found,  we  entertain  no 
doubt  that  the  conclusion  of  law  on  which  judgment  was 
given  properly  follows.  It  might  be  that  the  damage  sus- 
tained or  apprehended  could  be  satisfied  by  a  pecuniary 
award,  but  the  plaintiff  is  entitled  to  have  the  land  as  she 
acquired  it,  nor  should  she  be  driven  to  repeated  actions  to 
maintain  her  right.  Moreover,  the  acts  of  the  defendant  are 
in  derogation  of  the  plaintiff's  title,  and,  being  calculated  to 
injure  her  in  that  respect,  would  sustain  an  injunction,  al* 
though  no  damage  had  actually  happened.  To  remove  a 
cloud  upon  title  is  a  well-recognijEed  head  of  equity  jurisdic- 
tion, and  the  court  will,  in  like  manner,  interfere  to  restrain  a 
defendant  from  proceeding  in  an  illegal  act,  which,  if  com* 
pleted,  will  neoessarily  cast  a  cloud  upon  that  title,  and  natu* 
rally  diminish  its  value:  OaUey  v.  Trustees,  6  Paige,  262. 

The  opinion  of  the  general  term  discusses,  with  much  full- 
ness, the  points  presented  by  the  defendant,  and  subsequently 
repeated  upcm  this  appeal.  With  the  conclusion  reached  by 
the  special  term,  and  with  the  approval  of  that  conclusion  by 
the  general  term,  we  concur. 

The  judgment  appealed  firam  should  therefore  be  affirmed. 

Isjujici'KMi  so  Basnunr  QssnnjcnoH  oa  LraLOsnta  ov  Bubwats  8m 
■olBto  JBMrliii^fefiT.  Sckwanmam,  S2  Am.  D^o,  074-«78L 
Xeimr  wnii  ImiEnu  to  FftsvnT  Oloud  froni  bcio^  msI  vpoatnln 
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People  v.  Laksl 

fUO  NIW  TOUC*  6L1 

Ingest  kat  bv  ComxmD  with  Onk's  Iixaormuxa  Obujk  Tlia*  the 
▼icttm  of  the  crime  was  bom  oat  of  wedlock  oooetitDtea  no  delenae  un- 
der eeotion  902  of  the  Penal  Code  of  Now  York. 

Thbbb  is  Ko  Vabuhci  bbtwben  Iici>icncBBT  ijfp  Paoor*  whrn  Kha  crime 
of  incest  ia  efaaiged  to  have  been  committed  withQeoq^u^Le^  whoee 
fnll  name  is  shown  to  be  Georgiaaa  Jeanette  I«ke. 


PBoaBCDTDOff  and  oiimciion  for  nminitHng  tlie  «iime  of 

inceet. 

O.  Arnold  Mosea^  for  the  appellant. 
George  QaUagher^  for  the  reBpoadent. 

FiNCH^  J.  The  prisoner  was  convicted  of  ijocest  To  linger 
over  the  facts  or  repeat  the  details  of  the  proof  would  peril 
the  calmnesa  and  cleanness  which  helong  to  a  judieial  record, 
and  we  should  therefore  touch  the  diagracefol  history  onlj  at 
points  where  necessity  compels.  The  evidence  waa  claimed  to 
be  insufficient,  but  it  fairly  established  the  priaoner's  guilt, 
and  fully  justified  the  verdict  of  the  jury.  If  some  of  it  was 
open  to  objection,  at  least  no  objection  was  made,  and  the 
inference  of  the  defendant's  guilt  was  an  eaey  deduction  from 
the  proof.  The  principal  ground  of  defionse  asserted  is,  thai 
tho  victim  of  his  luat,  although  his  own  daughter,  waa  illegiti- 
mate, and  so,  whatever  hie  depravity,  it  was  not  tibo  crime  of 
incest  He  seduced  that  daughter's  mothar,.  abandoned  her 
and  the  child  for  soma  years,  then,  returning,  took  tho 
daughter,  just  grown  into  womanhood,  for  his  book-kasper,  aa 
he  said,  seduced  her  in  turn^  and  now  pkads  her  illegitimato 
birth — the  disgrace  which  she  inherited  from  her  cradle,  and 
inherited  from  him — as  a  defense  to  the  eharge  of  vhidi  he 
stands  convicted.  The  law  draws  no  such  distinction.  If  it 
did,  wo  should  be  aahamed  of  it;  for  the  offenae,  althon^  com- 
mitted with  a  daughter  born  out  of  wedlock,  is  not  by  that  fact 
miiigaited  or  omdoned.  She  stood  related  to  him  by  consan- 
guinity within  the  fbrbidd^n  degrees.  That  she  had  no  in- 
heritable blood  for  the  purposes  of  descent  and  distribution 
does  not  alter  the  actual  and  natural  relation.  Kent  says, 
while  speaking  of  the  general  legislation  relative  to  bastards, 
^'  this  relaxation  in  the  laws  of  so  many  of  the  states  of  the 
severity  of  the  common  law  rests  upon  tiie  principle  that  the 
relation  of  parent  and  child,  which  exists  in  this  unhappy 
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cMft  in  all  its  nBi&ve  and  btndzng  fofce^  ought  to  prodnee  the 
cfdifisrj  legal  eonfleqveiiees  ef  that  consangtiixiitj'":  2  Kent's 
Cbzn.  *21S.  It  was  early  held  to  be  tuolawfol  for  a  bastard  to 
marry  within  the  Leyitical  degrees  {Hains  v.  Jeffel^  1  Ld. 
Baym.  68), — a  doctrine  which  of  necessity  recognised  relation- 
ship  and  consanguinity. 

But  our  statutes  leave  no  room  for  any  reasonable  doubt 
The  Penal  Code,  seetnn  302,  enficts  tfaai^^persons  being  within 
the  degrees  of  consanguinity,  witiun  which  marriages  are  de- 
dared  by  law  to  bo  ineeetuous  and  void,*wlioskall  intermarry 
with  each  other,  or  who  shall  commit  adultery  or  fornication 
with  each  other,  shall,  upon  conviction,  be  punished,''  etc. 
Th&  enactment  is  taken  from  fte  Revised  Statutes  (pt.  4, 
e.  1,  tit  6,  art.  2,  see.  12),  and  its  reference  is  ti>  the  provision 
as  to  marriage  (pt  2«  o.  8,  tit  1,  art.  1,  sec.  8).  That  declares 
marriages  between  parents  and  children  incestuous  and  void, 
and  specially  inchidea  illegitimate  as  well  as  legitimate  chil- 
dren. 8ince>  therefore,  the  ceosanguinity  between  father  and 
daughter,  altbough  the  latter  be  illegitimate,  laby  law  declared 
to  make  their  marriage  incestuous  and  vdd,  the  provision  of 
the  Penal  Code  appiies  to  the  same  relation,  and  describes  the 
crime  of  incest  Beyond  its  utter  want  of  merit,  the  defense 
has  no  focmdation  in  tlie  law* 

A  technical  variaaee  between  the  indictment  and  proof  was 
asserted  to  exist  and  pressed  upon  cor  attention.  The  indict- 
ment gave  the  name  of  the  daughter  as  '^Georgiana  Towne, 
commonly  known  as  GciH^ena  Lake.^  There  was  no  ques- 
tion of  her  idcDtity,  for  she  was  present  dccnng  the  trial,  and 
was  identified  by  the  witnesses.  The  proof  shows  that  she 
was  named  Oeorgiana  Jeanelte^  and  by  an  abbremtion  of  the 
middle  name,  was  generally  spoken  of  as  Nettie  Lake.  It 
was  no  misnomer  to  describe  her  as  Oeorgiana  Lake.  Her 
Bsme  was  Geingiand,  and  she  was  commonly  called  Lake. 
Her  father  aeknowledgod  her  as  his  daugbtsr,.  and  she  com- 
monly bare  his  name,  so  that  her  true  name  in  full  was 
Georgiaaa  JeuMtte  Lake,  and  it  was  no>  variaaee  to  describe 
her  as  Qeorgjana  Lake,  and  the  question  of  identity  was  put 
at  rust  by  her  presence. 

Oih»  techniesl  variuices  were  urged,  and  cemplaiats  of  the 
cbsractes  of  soma  of  the  tesUmony.  They  are  not  founded 
upon  any  ezseptions  taken  by  the  priscosr,  and  do  not  seem 
to  us  to  justify  aooncluaion  of  error  in  the  j^Eoeeedings. 

The  ju^gnMot  should  fas  affiimad. 
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Matteb  of  Dawson. 

ruO  Nbw  Yobk,  U4] 

Loss  Of  Monvr  Pad  to  Shbbzit  uhdkb  ArriOBiaiiT  ob  QAMKuaatmn, 
resnltiiig  from  tho  sabfleqneiit  abseondrng  of  that  officer,  most  bo  bomo 
by  the  plaintifEl 

Motion  to  direct  the  amendment  of  a  retom  so  as  to  show 
that  a  judgment  had  been  satisfied.  An  attachment  had 
issued  in  the  suit  of  WUaon  v.  Dawson^  under  which  a  debt  due 
to  Dawson  from  McDowell,  Pierce,  &  Co.  had  been  garnished. 
Subsequently,  at  the  instance  of  plaintiff,  McDowell,  Pierce,  & 
Co.,  had  been  required,  by  order  of  court,  to  pay,  and  had 
paid,  the  amount  due  from  them  to  A.  V.  Davidson,  the 
sheriff,  who  misappropriated  it,  and  then  absconded.  After* 
wards,  judgment  in  the  action  was  entered  against  Dawson, 
and  he  paid  thereon  a  sum  which,  if  added  to  the  payment 
made  to  the  sheriff  by  McDowell,  Fierce,  &  Co.,  would  satisfy 
the  judgment.  Dawson  petitioned  the  court  to  haye  a  deputy 
of  the  absconded  sheriff  amend  his  return  on  the  execution, 
and  that  the  judgment  be  canceled  of  record.  The  petition 
was  granted.  The  plaintiffs  appealed.  The  general  term 
affirmed  the  order  granting  the  petUdon.  Whereupon  plaintiflb 
again  appealed. 

H.  D.  Hotehhi$$^  for  the  appellants. 

Robert  P.  Rudd^  for  the  respondent. 

Babl,  J.  In  June,  1885,  Wilson  and  Enowlton  commenced 
an  action  in  the  supreme  court  against  Dawson  to  recover 
damages  for  breach  of  contract,  and  obtained  an  attachment 
against  Dawson's  property  on  the  ground  of  his  non-residence. 
The  attachment  was  issued  to  Alexander  V.  Davidson,  then 
sheriff  of  New  York  County,  and  he  attached  a  certain  debt 
owing  from  McDowell,  Pierce,  &  Co.  to  Dawson.  Such  pro- 
ceedings were  thereafter  taken  in  that  action,  on  behalf  of  the 
plaintiffs,  that  McDowell,  Pierce,  &  Co.  paid  upon  the  debt 
attached,  to  Davidson,  as  sheriff,  the  sum  of  $2,816.48. 
Thereafter,  and  before  judgment  and  execution  in  the  action. 
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DaTidfion  misappiopriated  the  numey,  and  abeoonded.  The 
question  now  to  be  detepmined  is,  Who  is  to  bear  the  loss  of 
the  sheriff's  misconduct  and  default,  — the  plaintiffs  or  the 
defendant?  We  think  the  loss  should  fall  upon  the  plaintiffs. 
If  this  money  had  been  seized  by  yirtue  of  an  execution,  and 
the  defendant  had  been  deprived  thereof,  it  is  well  settled  that 
the  loss  would  fall  upon  the  plaintiffs,  and  that  to  the  extent 
of  the  property  thus  taken  the  judgment  and  execution  would 
be  satisfied:  People  v.  HopsoUf  1  Denio,  674;  Peel  v.  Tiffany^  2 
N.  Y.  451.  In  those  cases  the  loss  was  held  to  fall  upon  the 
judgment  creditors,  because  property  of  the  defendants  was 
taken  and  lost  to  them  in  consequence  of  legal  measures  in- 
stituted by  the  creditors.  We  think  the  same  rule,  and  for 
precisely  the  same  reasons,  should  be  applied  to  a  case  of 
property  seized  by  yirtue  of  an  attachment.  An  attachment 
differs  from  an  execution  in  that,  by  yirtue  of  it,  the  property 
of  the  alleged  debtor  is  seized  in  advance  for  the  satisfaction 
of  any  judgment  that  may  thereafter  be  recoyered  in  the  ac- 
tion; and  during  the  pendency  of  the  action  the  property  is 
held  by  the  attaching  officer  as  security  for  the  judgment 
thereafter  to  be  recovered.  As  in  the  case  of  an  execution,  the 
property  is  seized  at  the  instigation  of  the  attaching  creditor, 
and  for  his  benefit;  and  if  it  is  lost  to  the  debtor,  the  loss 
should  fall  upon  the  creditor,  and  he  should  take  his  remedy 
against  the  sheriff  upon  his  official  bond. 

When  one  of  two  innocent  parties  must  suffer  by  the  wrong 
of  a  third  party,  it  is  frequently  difficult  to  find  an  intelligible 
ground  for  placing  the  loss  upon  the  one  rather  than  upon  the 
other;  and  the  difficulty  is  solved,  without  any  other  reason, 
by  holding  that  that  one  should  bear  the  loss  who  put  it  in 
the  power  of  the  third  party  to  commit  the  wrong.  That  rule 
may  be  applied  here.  The  plaintiffs  not  only  caused  the  at- 
tachment to  be  issued  to  the  sheriff,  but  they  procured  the 
order  which  compelled  McDowell,  Pierce,  &  Co.  to  pay  the 
defendant's  money  to  the  sheriff. 

If  this  money  had  been  seized  by  yirtue  of  an  execution,  it 
would  at  once  have  operated  as  a  payment  pro  tanto  upon  the 
execution.  Here,  in  theory  of  law,  the  money  is  in  the  posses- 
don  of  the  sheriff;  and  when  execution  was  issued  to  him,  it 
I  at  once  applicable  thereon,  and  must  be  deemed  to  have 
00  applied.  If  the  sheriff  had  been  found  within  his 
county,  and  the  execution  had  actually  been  delivered  to  him, 
he  could  not  have  returned  the  same  unsatisfied,  but  could  • 
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hsve  bMB.  (SfMspeUed  to  leUmft  tii«  flame  ■etinficid  as  ti%  the 
ameoni  of  money  reeei^ed  bj  him  upon  the  attaaunent: 
Code,  see.  70&  And  such  a  return  would  have  been  ooqcIq- 
sire  in  favor  of  the  defendanti  and  would  ha've  left  the  plain- 
tifib  with  thor  r^nedy  against  the  aheriff  kx  money  received 
by  him. 

We  are  therefore  of  opinioa  that  the  order  should  be  af- 
firmed, with  ooatflL  

Loss  ov  PsonBTT  BT  DxiAiTLT  OR  BnHOVssrT  OF  Shkbuv,  wfaile  in  fak 
haads  under  exeontion  or  attadimenti  mnst  generally  be  borne  by  the  pLun- 
tiff:  Conmiku  ▼.  Buifordt  28  Tex.  903;  91  Am.  Doc  809,  and  note. 


HeBBINGTON  V.  YlLLAGB  OF  LaNBINGBUBGEL 
lUO  Haw  Tons,  U^\ 
Gzrr  IS  hot  Asswxsablb  voa  Act  oa  KaoLscr  ov  OovraAcioBs  Who 
ABM  CovsTBinrrztfo  ▲  Sswsa  in  one  of  ita  etceeta^  and  who^  while  on* 
gaged  in  the  proeecution  of  their  woi^  fire  off  a  blast,  wfaoceby  plain- 
tiff's horses,  then  on  an  adjacent  street  in  perfect  repair,  are  frightened, 
and  the  plaininfi^  while  attempting  to  control  them,  suffers  sorions  injuries. 

Action  for  damagea.  Plaintiff  was  nonfloited,  and  having 
appealed  to  the  general  term,  the  judgment  of  nonsuit  was 
there  affirmed. 

Edgar  L.  Furtman^  £ar  the  aj^Uant. 

JBtenry  A,  Merrittf  for  the  respondent. 

Eabl,  J.  The  defendant  is  a  municipal  corporation,  and 
by  its  charter  is  clothed  with  power  to  cause  the  constraetion 
of  sewers.  On  the  twenty-third  day  of  October,  1878^  it  made 
and  entered  into  a  contract  in  writing  with  Brodenck  and 
Ellis  for  the  construction  of  a  sewer  in  and  thcough  one  of  its 
streets,  called  State  Street.  The  specifications  for  the  work 
provided  that  all  damages  arising  from  Uasting  to  be  dbne  in 
the  construction  of  the  sewer  should  be  paid  for  by  the  eon- 
tractors.  State  Street  crossed  Market  Street  at  right  angles. 
On  the  seventh  day  of  December,  1878,  the  plaintiff  came  inlto 
the  village  with  a  team,  and  tied  bis  hotBes  to  a  post  ia  Mai^ 
ket  Street,  about  fifteen  feet  from  State  Street^  in  front  of  a 
grooery,  and  went  into  the  grocery,  and  while  these  the  eon- 
tractors  fired  a  Uast  in  State  Stse^  whidi  frightened  the 
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team.  The  plaintiff  rushed  fix>m  the  grocery,  and  while  ai- 
tempting  to  control  the  team,  was  weverelj  injured.  The 
place  where  the  blast  was  fired  was  about  two  hundred  feet 
from  Market  Street,  and  the  team  where  it  was  fastened  in 
Market  Street  was  not  visible  from  the  place  of  the  blasting. 
The  claim  of  the  plaintiff  is,  that  the  defendant  is  responsible 
to  him  fior  the  injury  he  sustained  in  consequence  of  the  fright- 
ening of  the  horses  by  the  blast. 

At  the  place  where  the  horses  were  fastened,  the  street  was 
in  perfect  condition,  and  the  horses  did  not  become  restless  or 
frightened  from  anything  existing  in  the  street,  and  the  acci- 
dent was  in  no  way  caused  by  any  imperfect  condition  of  tbe 
street,  but  simply  by  ndse  resulting  from  the  blast. 

If  there  was  any  culpable  carelessness  which  caused  the 
injury  to  the  plaintiff,  it  was  that  of  the  contractors.  They 
had  entire  control  of  the  work  and  the  manner  of  its  perform- 
ance. They  could  choose  their  own  time  for  firing  the  blasts, 
and  select  thdr  own  agents  and  instrumentalities.  They 
could  make  the  charges  of  powder  large  or  small,  and  they 
could,  in  some  degree,  smother  the  blasts  so  as  to  preyent* 
falling  rocks,  and  much  of  the  noise  of  the  explosion;  or  they 
could  carelessly  omit  all  precautions,  and  for  the  consequences 
of  their  negligence  they  alone  would  be  responsible.  If  it  was 
a  prudent  thing  to  notify  persons  in  the  vicinity  of  the  blast 
before  it  was  fired,  then  the  contractors  should  have  given  the 
notice;  but  the  duty  to  give  it  did  not  devolve  upon  the  vil- 
lage. And  for  these  conclusions  the  cases  of  Pack  v.  Mayor 
ete^  8  N.  Y.  222,  Kelly  v.  Mayor  etc.,  ll  Id.  432,  and  McCafferty 
V.  SpuytM  Duywl  etc.  B.  R.  Co^  61  Id.  178, 19  Am.  Bep.  267, 
are  amide  authority. 

It  k  C(mceded  by  the  learned  council  for  the  appellant  that 
If  the  plaintiff  had  been  hit  by  a  fragment  of  rock  thrown  by 
the  blast,  the  defendant  would  not  have  been  and  the  contrac- 
tors would  alcKie  have  been  responsible.  So,  too,  if  a  fragment 
.  of  rock  had  struck  one  of  the  horses,  or  had  fallen  or  passed 
near  them,  and  thus  had  frightened  them,  causing  the  injury 
to  the  plaintiff,  within  the  authorities  cited  the  defendant 
would  not  have  been  responsible.  And  for  precisely  the  same 
reason  no  responsibility  rests  upon  it  because  the  team  was 
frightened  by  the  noise  of  the  exploison.  A  rule  which  would 
cast  responsibility  upon  the  defendant  for  injuries  resulting 
from  the  noise  of  the  explosion,  and  exempt  it  from  responsi- 
bility for  injuries  caused  by  fragments  of  rock  thrown  by  the 
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explosioD,  would  rest  upon  no  rational  basis,  and  require  dis* 
tinctions  too  fine  for  the  practical  administration  of  justice. 
The  judgment  should  be  aflbmed,  with  costs. 


LiABiUTT  ovGnr  Toa  Kioudot  or  Comtbaoxobs:  Seethe  notes  to  ZleAnsft 
V.  Beckman,  22  Am.  Rep.  610,  611;  St.  Paid  ▼.  Sem,  74  Am.  Dea  761,  702. 
As  to  liability  for  neglect  of  etreet  coutr«etow»  lee  tbe  note  to  Erie  ▼. 
Caulkmi,  27  Am.  Bep.  647-4160$  and  eee  BOtdoifT.  8L  LcmU.  46  Mo.  M| 
100  Am.  Deo.  367,  and  note. 


TaBBELL   V.   BOYAL  EXOHANQB  ShIFPINQ  GoMPANY. 

[ue  nbw  tobx,  imj 
IhaumatT  WmoH  wnj.  Dibghiboi  a  CknmoH  OAaaTaa  xat  vm  Ooh- 

MTKUCTITV. 

OcnofON  CARBnEB.  —To  CoRmruTB  a  OoNBXBUonvB  DBLiVBBr,  the  oairier 
mast,  if  practicable,  give  notice  to  the  oonaignee  of  the  aniTa],  and 
when  this  has  been  done,  and  the  goods  are  disehaxged  in  the  nsoal  and 
proper  place,  and  reasonable  opportnnitj  afforded  to  the  consignee  tore- 
moTo  them,  the  liability  of  the  carrier  as  snch  terminates. 

OOMMOir  CABBnOL  —  DUTT  OV  Ck>HSIOHBB  TO  BlCBZVB  Am>  TaXBOoODS  IS 

as  imperative  as  the  dnty  of  the  carrier  to  deliTsr  them.  He  cannot,  at 
bis  option,  continue  the  stringent  liability  of  the  carrier,  bat  most  act 
promptly  in  taking  the  goods.  If  he  does  not»  the  liability  of  the  car- 
rier as  an  insorer,  neverthelsss,  ends. 

OaBBOB'S  ObHXBAL   DcTT  IB  HOT   EaSKHTXAIXT  TaBUED  OB  LnOTED  bt  a 

SxiFULAnoN  a  tbb  Box  ov  Labdio  that  the  goods  are  *'to  be  deliv- 
ered from  the  ship's  deck  (when  the  ship-owner's  responsibility  ehsU 
cease)  at  the  port  of  New  York,"  nor  by  a  stipolation  that  the  goods 
were  "to  be  received  by  the  consignees  immediately  the  vessel  is  ready 
to  discharge,  or  otherwise  they  will  be  landed  and  stored,  at  the  sole  ex- 
pense and  risk  of  the  consignees,  in  the  warehouses  provided  for  that 
porpcse,  or  in  the  pabUo  store,  as  the  collector  of  the  port  shaU  direct. 

OABBaB's  liTABn.rrr  as  Cabbibb  was  Hbld  to  hayb  Tbbionatbd  when 
it  appeared  that  he  gave  the  consignee  prompt  notice  of  the  arrival  of 
the  goods,  and  thersafter  discharged  them  at  the  proper  whar(  where  they 
were  snflRmd  to  remain  three  days. 

Though  Cabbzbb's  LiABnjTT  as  Such  has  TxBxnff atkd  bt  a  Corstbuctivb 
Dbli VXBT  ov  TBB  OooDS,  he  remains  answerable  for  the  negligence  of  him- 
self or  his  servants,  whereby  goods  remaining  in  his  possession  are  lost. 

Cabbtib  Who  Wzshis  to  Whollt  Txbmzvatb  his  Liabujtt  won  Goods 
MUST  Wabbhousb  Thbm;  otherwise  he  is  charged  with  a  dnty  as  bailee 
or  warehonseman  to  take  ordinary  care  of  the  property. 

Cabbtib.  — Exoxption  nr  Bill  or  Lading  against  Loea  by  Thxvt  will 
NOT  BxLiBVX  thb  Cabbibb  from  liability  for  loss  of  goods  resulting  from 
his  negligence  in  permitting  them  to  be  taken  from  his  custody,  after 
they  had  been  constructively  delivered  to  the  consignees,  by  one  who 
took  them  without  intent  to  steal.  This  exception  must  be  construed  as 
op«rating  only  while  the  goods  are  in  possession  of  the  carriers  as  sudi 
r  the  bill  of  lading. 
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Tkal  ov  a  Caubb  upon  TVS  Thsobt  that  ths  CkniFLAixT  Includes  ▲ 
pAsnocLAB  Caubx  or  AonoN,  withoot  objection,  predndes  the  defend- 
ant fromobjeoting  in  the  appellate  court  that  each  canae  was  not  alleged 
in  the  complaint. 

Action  to  recover  damages  for  non-delivery  of  eixty-three 
slabs  of  tin,  shipped  by  steamer  from  Singapore,  India,  to  Lon- 
don, and  thence  by  the  Monarch  line  to  New  York.  When  the 
tin  reached  New  York,  notice  was  given  to  the  assignees  of  the 
bill  of  lading,  who  obtained  a  permit  at  the  custom-house  for 
its  discharge.  Two  days  later  they  paid  the  freight,  and  ob- 
tained an  order  for  the  delivery  of  the  tin,  addressed  to  the 
clerk  of  the  steamer  on  which  it  had  been  shipped.  They  left 
the  order  on  the  same  day  with  the  clerk,  indorsed  ^^  Deliver 
to  our  order  only."  On  the  same  day  the  tin  was  discharged 
from  the  vessel.  On  the  next  day  a  weigher,  sent  by  the  as- 
signees to  defendant's  wharf,  weighed  the  tin  and  divided  it 
into  five-ton  lots.  Three  days  lat^  it  was  found  that  sixty- 
three  slabs  were  missing;  but  there  was  nothing  to  show  when 
nor  by  whom  they  had  been  taken.  The  court  found  that 
"  the  part  of  the  wharf  where  the  tin  lay  was  the  private  wharf 
of  the  defendant.  It  was  covered  with  a  substantial  building, 
the  doore  of  which  were  locked  at  night  Two  watchmen  were 
employed  by  the  defendant  to  watch  the  wharf  by  day  and 
four  by  night,  and  due  care  had  been  taken  in  their  selection. 
There  was  also  a  competent  person  in  the  employ  of  the  de- 
fendant to  keep  a  tally  of  the  cargo  taken  away  by  merchants, 
and  to  take  receipts  for  it."  The  trial  court  found  for  the 
plaintiff.  On  appeal  to  the  general  term,  the  judgment  was 
reversed:  See  21  Jones  &  S.  190.  From  such  judgment  of  re- 
versal this  appeal  was  prosecuted. 

ChaHe$  Blaindyj  tor  the  appeUants. 

WiUiam  Alien  Butler^  for  the  respondent 

ANDBSwSy  J.  The  bill  of  lading  contained  special  clauses 
flefining  the  obligation  of  the  carrier  in  respect  to  the  delivery 
of  the  goods,  and  also  the  duty  of  the  consignees  as  to  receiv- 
ing them.  By  the  first  of  the  clauses  referred  to,  the  goods 
were  '^to  be  delivered  firom  the  ship's  deck  (when  the  ship- 
owner's responsibility  shall  cease)  at  the  port  of  New  York," 
and  by  the  second  it  was  declared  that  the  goods  were  '*to  be 
received  by  the  consignees  immediately  the  vessel  is  ready  to 
discharge,  or  otherwise*  they  will  be  landed  and  stored,  at  the 
sole  expense  and  risk  of  the  consignees,  in  the  warehouses 
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provided  for  that  purpose,  or  in  the  public  store,  as  the  col- 
lector of  the  port  of  New  York  shall  direcf  Among  the 
exceptions  in  the  bill  of  lading  is  one  against  loss  by  '^pirates, 
robbers,  thieves,  etc.,  whether  snch  perils  or  things  arise  from 
the  negligence,  default,  or  error  in  judgment  of  the  pilot, 
master,  mariners,  engineers,  stevedores,  agents,  or  other  per- 
sons in  the  service  of  the  ship-owner,  and  occur  before,  during 
the  voyage,  or  at  the  port  of  discharge."  It  is  conceded  that 
the  sixty-three  slabs  of  tin,  the  value  of  which  the  plaintiff 
seeks  to  recover  in  his  action,  have  been  lost  and  have  never 
come  to  the  actual  possession  of  Mayer  Brothers  &  Co.«  or 
their  assignees.  The  necessary  conclusion  from  the  evidence 
is,  that  they  were  removed  from  the  wharf  of  the  defendant 
after  they  had  been  discharged  from  the  ship,  by  some  one, 
without  authority  of  the  true  owner.  The  finding  that  they 
were  not  taken  by  theft  leads  to  the  alternative  conclusion 
that  they  were  taken  by  some  person  other  than  the  true 
owner,  by  mistake,  but  with  the  passive  acquiescence,  at 
least,  of  the  persons  in  charge  of  the  wharf.  If  the  original 
taking  was  not  felonious,  it  is  difficult  to  resist  the  conclusion 
that  there  was  a  subsequent  felonious  appropriation,  in  view 
of  the  fact  that  the  property  has  never  been  returned,  and  that 
all  efforts  to  trace  it  have  proved  unavailing.  But  whether 
taken  by  felony  or  mistake,  there  can  be  no  reasonable  doubt 
that  the  tin  in  question  passed  from  the  wharf  of  the  defend- 
ants through  the  usual  gate  through  which  goods  were  taken, 
and  under  the  observation  of  the  persons  in  charge.  The 
freight  of  each  slab  exceeded  one  hundred  pounds.  The  ship 
lay  against  the  wharf.  The  wharf  was  inclosed  on  all  sides. 
On  the  water  side  there  was  a  gate  for  the  discharge  of  cargo 
onto  the  pier.  There  were  two  other  gates,  one  fiir  the  en- 
trance of  trucks  and  one  through  which  the  loaded  trucks 
passed  on  leaving  the  wharf. 

It  is  a  reasonable  inference  that  whether  the  tin  was  taken 
by  felony  or  mistake,  the  loss  would  have  been  prevented  if 
the  defendant's  agents  in  charge  of  the  wharf  had  Teqmied 
from  the  person  taking  the  tin  an  exhibition  of  his  authorify, 
and  had  followed  the  rule  prescribed  by  the  defendant,  re- 
quiring the  gateman  to  inspect  goods  passing  the  gate,  and 
to  take  receipts  from  cartmen  before  permitting  goods  to  leave 
the  wharf.  It  is  not  claimed  that  any  authority  was  exhib* 
ited  to  the  defendant's  agents  other  than  the  original  order  of 
Mayer  Brothers  &  Co.,  indorsed  to  Lucius  Hart  &  Co.|  on  the 
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28ihy  to  deliver  the  twettty-flye  tone  of  tin  embraced  In  tbe 
order,  nor  that  any  receipt  was  taken  by  the  gateman  for 
the  eixtyHhree  miMing  slabs.  The  trial  judge  found,  in  snb- 
stanoe,  that  the  defendant  never  delivered  the  tin  pursuant 
to  its  contract  ot  carriage,  but  held  it,  at  the  time  of  the  loss, 
in  its  capacity  of  carrier,  subject  to  the  rigorous  liability  im- 
posed upon  cimiars  by  the  common  law,  except  aa  modified 
by  the  bill  of  lading,  and  that  the  tin  was  not  lost  by  any  of 
the  perils  excepted  in  the  bill  of  lading.  But  the  trial  judge 
placed  the  right  of  the  plaintifif  to  recover  on  an  additionnl 
ground,  vis.,  actual  negligence  on  the  part  of  the  defendant's 
agents  and  servants  in  the  care  of  the  goods  while  on  the 
whar^  by  reason  of  which  they  were  lost;  and  held  that,  as- 
suming it  was  not  liable  as  carrier  under  the  contract  of  af- 
freightment, it  was  liable  for  a  breach  of  duty  to  use  ordinary 
care  in  the  protection  and  preservation  of  the  goods. 

We  concur  in  the  oonclusioA  of  the  general  term  that  the 
judgment  of  the  trial  court  cannot  be  supported  on  the  lia- 
bility of  the  defendant,  as  carrier,  under  the  bill  of  lading. 
The  general  principle  that  the  duty  and  obligation  of  a  com* 
mon  carrier  by  water  does  not  ipso  facto  cease  on  the  unload* 
ing  of  goods  firom  the  ship  and  their  deposit  upon  a  wharf, 
and  especially  where  the  place  of  discharge  is  also  the  termi« 
nus  of  the  particular  voyage,  is  the  settled  doctrine  of  this 
courts  and  the  generally  accepted  doctrine  of  the  maritime 
law.  The  obligation  of  the  ship-owner  is  not  only  to  carry 
the  goods  to  the  port  of  destination,  but  to  deliver  them  there 
to  the  consignee.  But  a  delivery  which  will  discharge  the 
carrier  may  be  constructive,  and  not  actual.  To  constitute  a 
constructive  delivery,  the  carrier  must,  if  practicable,  give 
notice  to  the  consignee  of  the  arrival,  and  when  this  has  been 
done,  and  the  goods  are  discharged  in  the  usual  and  proper 
place,  and  reasonable  opportunity  afforded  to  the  consignee  to 
remove  them,  the  liability  of  the  carrier,  as  such,  terminates. 
The  duty  of  the  cooaiguee  to  receive  and  take  the  goods  is  as 
imperative  as  the  duty  of  the  carrier  to  deliver.  Both  obliga* 
tiona  are  to  be  reasonably  construed,  having  reference  to  the 
circumstances.  The  stringent  liability  of  the  carrier  cannot 
be  continued  at  the  option  or  to  suit  the  convenience  of  the 
consignee.  The  consignee  is  bound  to  act  promptly  in  taking 
tbe  goods;  and  if  he  fails  to  do  so,  whatever  other  duty  may 
rest  upon  the  carrier  in  respect  to  the  goods,  his  liability  as 
insurer  is,  by  such  failure,  terminated:  Redmond  v.  Liverpool 

▲m.  St.  Kcr..  Vou  Yl.  — 28 
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Co.,  46  N.Y.  678;  7  Am.  Bep.  890;  Hedge$  y.  H^dmm  B.  R.  B. 
Co.,  49  K-  Y.  228. 

In  the  present  case,  prompt  notioe  of  the  arriTal  of  the  goods 
was  given  by  the  defendant  to  Majer  Brothers  &  Co.  They 
were  discharged  from  the  ship  on  Monday,  September  27th, 
and  deposited  on  the  proper  wharf.  The  consignees  had  three 
full  days  thereafter  in  which  they  coold  have  removed  the 
tin  before  the  let  of  December,  the  day  when  the  loss  was 
discovered.  They  were  not  prevented  from  rpmoving  it  from 
the  wharf  during  those  days  by  any  act  of  the  defendant,  or 
by  any  via  majors  and  it  is  very  clear  that  its  removal  during 
that  time  was  practicable  in  the  exercise  of  due  diligence  by 
the  consignees:  Siehardaon  v.  Ooddardf  23  How.  28.  Under 
these  circumstances,  the  defendant,  under  the  authorities, 
must  be  held  to  have  made  delivery  of  the  tin  under  its  con- 
tract as  carrier,  and  to  have  discharged  itself  from  its  custody 
as  such;  and  as  the  loss,  upon  the  evidence  and  findings,  must 
be  held  to  have  occurred  after  notice  to  the  consignees  of  ar- 
rival, and  the  lapse  of  a  reasonable  time  for  the  removal  of 
the  tin  from  the  wharf^  the  general  term  properly  overruled 
the  first  ground  of  liability  asserted  by  the  plaintiff.  The 
general  duty  of  a  carrier  to  deliver,  and  of  a  consignee  to  re- 
ceive, as  defined  in  the  authorities  to  which  we  have  referred, 
is  not,  we  think,  essentially  changed  by  the  clause  in  the  bill 
of  lading  that  the  goods  aro  to  be  delivered  ''from  the  ship's 
deck,  when  the  shipowner's  responsibiLty  shall  cease,''  or  by 
the  clause  that  the  goods  aro  to  be  received  by  the  consignee 
''immediately  the  vessel  is  ready  to  discharge":  CMinB  v. 
Bumsj  63  N.  Y.  1;  OUadeU  v.  Tkommm,  66  Id.  194.  The  de- 
fendant, in  our  view,  is  not  liable  as  carrier,  for  the  reason 
that  it  had  made  delivery  as  such  according  to  the  general 
rule  governing  the  liability  of  carriers  by  water. 

But  this  conclusion  does  not  meet  tl^  other  ground  of  lia- 
bility  asserted  and  found  by  the  trial  court,  vis.,  that  the 
defendant  neglected  to  exeroise  due  and  proper  care  of  the  tin, 
and  negligently  permitted  it  to  be  taken  from  its  wharf  by 
strangers,  which  is  the  substance  of  the  findings  on  this  branch 
of  the  case.  It  is  claimed  by  the  learned  counsel  fer  the  re- 
spondent that  this  cause  of  action  was  not  alleged  in  the  com- 
plaint, and  that  the  action  was  brought  exclusively  upon  the 
contract  of  affreightment,  and  the  duty  of  the  defendant  to  make 
delivery  under  the  bill  of  lading.  The  case  was  tried  upon  both 
thecries  of  liability,  and  no  objection  was  made  that  a  cause 
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of  action  for  negligence,  in  not  properly  caring  for  the  tin  aft<^r 
the  strict  liability  of  the  defendant  as  carrier  has  ceased,  was 
not  within  the  issues.  It  is  now  too  late  to  take  this  objec- 
tion: Wellington  v.  Morey,  90  N.  Y.  656;  Vann  v.  Rouse,  94 
Id.  407.  There  can  be  no  doubt,  we  suppose,  that  in  many 
cases  a  carrier's  whole  duty  in  respect  to  goods  carried  by  him 
is  not  discharged  by  a  constructive  delivery  terminating  his 
strict  responsibility  as  carrier.  Although  a  consignee  may 
neglect  to  accept  or  receive  the  goods,  the  carrier  is  not  thereby 
justified  in  abandoning  them,  or  in  negligently  exposing  them 
to  injury.  The  law  enables  him  to  wholly  exempt  himself 
from  responsibility  in  such  a  contingency  by  giving  him  the 
right  to  warehouse  the  goods.  When  this  is  done,  he  is  no 
longer  liable  in  any  respect,  and  if  they  are  subsequently  lost 
by  the  negligence  of  the  warehouseman,  the  carrier  is  not 
liable:  Redmond  v.  Liverpool  Co.,  46  N.  Y.  678;  7  Am.  Rep. 
390,  and  cases  cited.  But  so  long  as  he  has  the  custody  of 
the  goods,  although  there  has  been  a  constructive  delivery 
which  exempts  him  from  liability  as  carrier,  there  supervenes 
upon  the  original  contract  of  carriage  by  implication  of  law  a 
duty  as  bailee  or  warehouseman  to  take  ordinary  care  of  the 
property.  This  duty  of  ordinary  care  rested  upon  the  defend- 
ant in  this  case.  The  tin,  it  is  true,  was  placed  by  the  act  of 
the  defendant  under  the  dominion  of  the  consignees  for  the 
purposes  of  weighing  and  removal;  but  nevertheless,  as  between 
the  defendant  and  the  consignees  and  their  assignees,  the 
actual  custody  of  the  part  not  removed  by  the  consignees  or 
their  assignees  remained  at  all  times  in  the  defendant.  It 
was  deposited  on  its  private  whar^  to  which  alone  it,  its  ser* 
vants,  and  those  permitted  by  it,  had  access.  The  tin  could 
not  have  been  removed  against  their  consent.  It  was,  in  fact^ 
removed  by  some  one  unknown,  by  their  tacit  acquiescence, 
doubtless  without  any  fraud  on  their  part,  but  nevertheless, 
its  removal  by  a  stranger  was  made  possible  by  reason  of  an 
omission  on  the  part  of  the  defendant's  servants  to  take  the 
precautions  against  misdelivery  which  the  defendant  Iiad 
deemed  it  proper  to  prescribe  to  prevent  such  an  occurrence. 
The  trial  court  found  that  the  omission  to  take  these  precau- 
tions was  negligence.  We  do  not  perceive  why  this  finding  is 
not  soj^rted  by  evidence.  If  there  was  negligence  on  the 
part  of  Uie  servants  of  the  defendant  which  occasioned  or  con- 
tributed to  the  Ices,  the  doctrine  of  respondeat  superior  applies, 
and  makes  it  in  law  the  negligence  of  the  defendant.    The 
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delaj  of  the  consignees  in  removing  the  tin  had  no  legal  oon« 
nection  with  this  breach  of  dntyby  the  defendant,  and  cannot 
justly  be  considered  as  a  concurring  cause  of  the  loss.  The 
exceptions  in  the  bill  of  lading  of  loss  by  thieres,  etc.,  do  not 
exempt  the  defendant  from  liability,  for  the  reasons, — 1.  That 
it  was  found  by  the  trial  court  that  the  tin  was  not  lost  by 
theft;  and  2.  By  the  true  construction  of  the  contract  the  perils 
excepted  were  those  which  should  happen  before  or  during 
the  voyage,  and  while  the  goods  were  in  the  possession  of  the 
carriers  as  such  under  the  bill  of  lading. 

Upon  the  whole  case,  we  are  of  opinion  that  the  original 
judgment  is  supported  upon  the  ground  of  actual  n^ligence 
of  the  defendant  after  the  contract  of  carriage  had  been  pei^ 
formed  in  omitting  to  exercise  ordinary  care  in  the  custody  of 
the  tin.  It  was  found  by  the  trial  judge,  upon  the  request  of 
the  counsel  for  the  defendant,  that  the  plaintiff  owned,  by 
assignment,  the  claim  in  suit,  and  no  question  can  now  bo 
made  as  to  the  right  of  the  plaintiff  to  maintain  the  actioii. 

For  the  reasons  stated,  we  think  the  general  term  erred  in 
reversing  the  judgment,  and  the  order  of  reversal  should  there- 
fore be  reversed,  and  the  judgment  of  the  trial  court  affirmed. 


What  b  Bowwsanan  Dsuvxrt  to  Tkbiokaxb  Liassutt  or  < 
Cabbise:  See  the  notes  to  OUrander  y.  BrtAtm,  8  Am.  Deo.  214-219,  and 
FarmBTM*  etc  Batil  v.  Champlain  T,  Co.,  42  Id.  497.  CfauTier  ii  bound  to 
gtre  consignee  notice  of  oiriTal  of  goods,  and  a  reaaonable  opportnnitj  to 
take  them  away,  and  thereafter  he  holds  them  simply  as  a  mureheaseniAa, 
and  is  liable  only  for  ordinaiy  n^gligsnce:  MeMUhm  ▼.  if3c%aa  8.R.B,  Oo^ 
16  Mich.  79;  93  Am.  Dea  208;  Bemumn  y.  acodrieh,  21  Wis.  648;  94  Am. 
I>eo.  563;  Adams  Sxp.  Co,  y.  DarndL,  31  Ind.  20;  99  Am.  Deo.  582;  8hmk  T. 
PMaddplda  8.  P,  Co.,  60  Pa.  St  109;  100  Am.  Dee.  641.  FaQan  of  tho 
consignee  to  take  goods  away  at  tiie  earliest  praetioablB  moment  k  beld  to 
operate  as  a  eoasent  that  tho  goods  shall  nnain  ist  tho  eanisr'a  poBsnssifla 
under  the  more  limited  liability  of  a  warehooseman:  W^od  y.  CMhar,  18 
Wis.  345;  86  Am.  Deo.  773. 


Weight  v.  Bank  op  Metropolis. 

rUO  New  TOEK,  287.J 

DA]CAfiiis.~ONE  Who  Suvfebb  fbom  a  Bbxach  ov  a  Cohtraot  must  bo 
Act  as  to  Maks  his  Damaos  as  small  as  be  reasonably  oan.  He  must 
not,  by  inattention,  want  of  care,  or  inexoosaUe  ae^genoe,  pccmit  hk 
damsge  to  grow,  and  then  charge  it  all  to  the  other  party. 

Daicaobs  voa  Cokvmbskxk  ov  Pbopebtt,  zm  CKnid  FAite  avd  uvxhui  a 
MiBTAJCB  AB  TO  ITB  OwiiXB*8  BiGHTi^  are  not  measored  by  tho  highest 
market  price  vp  to  the  day  of  the  trial    In  saoh  a  ease^  tho  duty  of  tho 
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Injimd  parif  ia  to  reporohasa  Uio  property  in  a  i 
wlieiher  he  does  so  or  no^  hia  damagea  cannot  exoead  tbe  higbart  prioa 
veadied  wHfam  a  reasonable  time  after  he  has  learned  of  soeh  euiiferaion. 
Wbat  n  A  Rbaboiiasls  Tijcb  in  which  person  whose  stodi  baa  been  con* 
▼erted  by  one  aeting  in  good  faith  ahoold  rapnichaaa  stack  of  like 
amoont  to  fix  the  moaanre  of  damagea  ia,  when  the  facta  aia  nndispnted 
and  different  inferenoea  cannot  reaaonaUy  be  drawn  firam  the  aaiaa  faat^ 
a  queation  of  law. 

Action  to  recover  damages  tor  eoQvertixig  oertain  itoeksy 
the  property  of  Benjamin  H.  Wright,  which  had  been  deliih 
ered  by  him  to  Henry  C.  Elliott  to  bo  used  aa  coUataral  mcq- 
rity  to  the  hitter's  note,  bat  not  to  be  sold  for  aix  mootbt. 
The  stock  was  put  in  the  hands  of  defendant  to  seeore  moneyB 
due  firom  Elliott,  who,  aboot  January  23, 1878,  informed  de- 
fendant that  Mr.  Wright  consented  to  the  sale  of  the  slock. 
The  Mr.  Wright  who  so  assented  was  not  the  owner  of  the 
stock,  bat  his  son.  On  the  29th  of  Janaary,  1878,  tht  stock 
was  sold,  and  the  owner  became  aware  of  the  sale  on  the  9th 
of  May  following,  at  which  time  he  demanded  the  stock,  and 
tendered  the  amount  which  it  had  been  held  to  secure.  He 
began  his  action  October  7,  1879.  The  stock  reached  its 
highest  price  Februaiy  14, 1881,  to  wit,  $18,008.  The  jurj 
were  instructed  that  in  the  event  of  their  giving  their  verdict 
for  plaintiff,  they  should  award  him  as  damages  the  highest 
market  value  of  the  stock  between  the  date  of  its  conversion 
and  a  reasonable  time  thereafter;  and  that  they  should,  with- 
out being  influenced  by  passion  or  prejudice,  determine  what| 
under  all  the  circumstances,  was  a  reasonable  time  within 
which  to  commence  the  action,  and  also  what  was  reasonable 
diligence  in  prosecuting  it  Verdict  for  plainttfl  lor  $8,891.26. 
The  evidence  did  not  show  when,  if  ever,  the  stock  was  of  thai 
value.  Both  parties,  being  dissatisfied,  moved  to  set  aside  the 
verdict,  the  plaintiff,  because  he  ccnoeived  himself  entitled  to 
the  highest  market  value  of  the  stock  at  any  time  prior  to  the 
trial,  and  the  defendant,  because  it  thought  the  damages  ex* 
cessive.  The  court  granted  the  plaintiff's  motion,  but  denied 
defendant's.  The  general  term,  on  appeal,  reversed  the  order 
granting  plaintiff  a  new  trial,  and  directed  judgment  to  be 
entered  on  the  verdict    Both  parties  again  appealed. 

W.  E*  Scripture^  for  the  plaintiff. 

John  Delahunty  and  Joseph  H.  Choate^  for  tbe  defendant 

PscxBAH,  J.  Tliis  case  comes  before  ns  in  a  aomewbat 
peculiar  conditum.    As  both  parties  appeal  foam  the  same 
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judgment,  which  is  for  a  Bum  of  money  only,  it  would  seem 
as  if  there  ought  not  to  be  much  difficulty  in  obtaining  its 
reverBal.  It  is  obviouSy  however,  that  a  mere  reversal  would 
•do  neither  party  any  good,  as  the  case  would  then  go  down 
vCbr  a  new  trial,  leaving  the  important  legal  question  in  the 
ease  not  passed  upon  by  this  court  This,  we  think,  would  be 
an  injustice  to  both  sides.  The  case  is  here,  and  the  main 
question  is  in  regard  to  the  rule  of  damages,  and  we  think  it 
ouglit  to  be  decided.  By  this  charge,  the  case  was  left  to  the 
jury  to  give  the  highest  price  the  stock  could  have  been  sold 
lor  intermediate  its  conversion  and  the  day  of  trial,  provided 
the  jury  thought,  under  all  the  circumstances,  that  the  action 
had  been  commenced  within  a  reasonable  time  after  the  con- 
version, and  had  been  prosecuted  with  reasonable  diligence 
since.  Authority  for  this  rule  is  claimed  under  Romaine  v. 
Van  Allen,  26  N.  Y.  809,  and  several  other  cases  of  a  some- 
what  similar  nature  referred  to  therein.  Marlham  v.  Jaudon^ 
41  Id.  235,  followed  the  rule  laid  down  in  Bamaine  v.  Van  AU 
Zen,  supra.  In  these  cases,  a  recovery  was  permitted  which 
gave  the  plaintiff  the  highest  price  of  the  stock  between  the 
conversion  and  the  trial.  In  the  Markham  case,  the  plaintiff 
had  not  paid  for  the  stocks,  but  was  having  them  carried  for 
him  by  his  broker  (the  defendant)  on  a  margin.  Yet  this  fact 
was  not  regarded  as  making  any  difference  in  the  rule  of  dam- 
ages,  and  the  case  was  thought  to  be  controlled  by  that  of 
Romaine. 

In  this  state  of  the  rule  the  case  of  Ma/Uhews  v.  Coe^  49 
N.  Y.  57-62,  came  before  the  court  The  precise  question  was 
not  therein  involved,  but  the  court  (per  Church,  C.  J.)  took 
occasion  to  intimate  that  it  was  not  entirely  satisfied  with  the 
iK>rrectness  of  the  rule  in  any  case  not  special  and  excep* 
4ional  in  its  circumstances,  and  the  learned  judge  added  that 
they  did  not  regard  the  rule  as  so  firmly  settled  by  authority 
as  to  be  beyond  the  reach  of  review  whenever  an  occasion 
should  render  it  necessary.  One  phase  of  the  question  again 
aime  before  this  court,  and  in  proper  form,  in  Baler  v.  Drake^ 
53  N.  Y.  211,  13  Am.  Rep.  507,  where  the  plaintiff  had  paid 
but  a  small  percentage  on  the  value  of  the  stock,  and  his 
broker,  the  defendant,  was  carrying  the  same  on  a  margin, 
and  the  plaintiff  had  recovered  in  the  court  below,  as  dam- 
ages for  the  unauthorized  sale  of  the  stock,  the  highest  price 
between  the  time  of  conversion  and  the  time  of  trial.  The 
role  was  applied  to  substantially  the  same  facts  as  in  Marbt 
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ham  V.  Jaudofif  mipra^  and  that  case  was  cited  as  authority  for 
the  decision  of  the  court  below.  This  court,  however,  reversed 
the  judgment,  and  disapproved  the  rule  of  damages  which 
had  been  applied.  The  opinion  was  written  by  that  very  able 
and  learned  judge,  Rapallo,  and  all  the  cases  pertaining  to 
the  subject  were  reviewed  by  him,  and  in  such  a  masterly 
manner  as  to  leave  nothing  further  for  us  to  do  in  that  direc- 
tion. We  think  the  reasoning  of  the  opinion  calls  for  a  re- 
versal of  this  judgment. 

In  the  course  of  his  opinion  the  judge  said  that  the  rule  of 
damages,  as  laid  down  by  the  trial  court,  following  the  case  of 
Markham  v.  Jaudarif  supray  had  *'been  recognized  and  adopted 
in  several  late  adjudications  in  this  state  in  actions  for  the 
conversion  of  property  of  fluctuating  value;  but  its  sound- 
ness, as  a  general  rule  applicable  to  all  cases  of  conversion  of 
such  property,  has  been  seriously  questioned,  and  is  denied  in 
various  adjudications  in  this  and  other  states.''  The  rule  was 
not  regarded  as  one  of  those  settled  principles  in  the  law,  as 
to  the  measure  of  damages,  to  which  the  maxim  state  decisis 
should  be  applied.  The  principle  upon  which  the  case  was 
decided  rested  upon  the  fundamental  theory  that  in  all  cases 
of  the  conversion  of  property  (except  where  punitive  damages 
are  allowed),  the  rule  to  be  adopted  should  be  ono  which 
affords  the  plaintiff  a  just  indemnity  for  the  loss  he  has  sus- 
tained by  the  sale  of  the  stock;  and  in  cases  where  a  loss  of 
profits  is  claimed,  it  should  be,  when  awarded  at  all,  an 
amouni  suflEicient  to  indemnify  the  party  injured  for  the  loss 
which  is  the  natural,  reasonable,  and  proximate  result  of  the 
wrongful  act  complained  of,  and  which  a  proper  degree  of  pru- 
dence on  the  part  of  the  complainant  would  not  have  averted. 

The  rule  thus  stated,  in  the  language  of  Judge  Rapallo,  he 
proceeds  to  apply  to  the  facts  of  the  case  before  him.  In 
stating  what,  in  his  view,  would  be  a  proper  indemnity  to  the 
iqfured  party  in  such  a  case,  the  learned  judge  commenced 
his  ttatemnt  with  the  fact  that  the  plaintiff  did  not  hold  the 
stocks  for  investment,  and  he  added,  that  if  "they  had  been 
paid  for  and  owned  by  the  plaintiff,  different  considerations 
would  arise;  but  it  must  be  borne  in  mind  that  we  are  treat- 
ing of  a  speculation  carried  on  with  the  capital  of  the  brd^er 
«nd  not  of  the  customer.  If  the  broker  has  violated  his  con- 
tract, or  disposed  of  the  stock  without  authority,  the  customer 
is  entitled  to  recover  such  damages  as  would  naturally  be  sua- 
taiMd  in  restoring  himself  to  the  position  of  which  he  has 
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beea  deprived.  He  certaioly  has  no  right  to  be  placed  is.  a 
better  position  than  he  would  be  in  if  the  wrong  had  not  been 
done/* 

The  whole  reaeoning  of  the  opinion  ia  atiU  baaed  npon  the 
question  aa  to  what  damages  would  naturally  be  sustained  bj 
the  plaintiff  in  restoring  himself  to  the  position  he  had  been 
in;  or  in  other  words,  in  repurchasing  the  stock.  It  is  assumed 
in  the  opinion  that  the  sale  by  the  defendants  was  illegal  and 
a  conversion,  and  that  plaintiff  had  a  right  to  disaffirm  the 
sale,  and  to  require  defendants  to  replace  the  stock.  If  they 
failed,  then  the  learned  judge  says  the  plaintiff's  remedy  was 
to  do  it  himself,  and  to  charge  the  defendants  with  the  loss 
necessarily  sustained  by  him  in  doing  so.  Is  not  this  equally 
the  duty  of  a  plaintiff  who  owns  the  whole  of  the  stock  that 
has  been  wrongfully  sold?  I  mean,  of  course,  to  exclude  all 
question  of  punitive  damages  resting  on  bad  faith.  In  the 
one  case  the  plaintiff  has  a  valid  contract  with  the  broker  to 
hold  the  stock,  and  the  broker  violates  it,  and  sells  the  stock. 
The  duty  of  the  broker  is  to  replace  it  at  once  upon  the  de- 
mand of  the  plaintiff.  In  case  he  does  not,  it  is  the  duty  of 
the  plaintiff  to  repurchase  it.  Why  should  not  the  same  duty 
rest  upon  a  plaintiff  who  has  paid  in  full  for  his  stock,  and 
has  deposited  it  with  another  conditionally?  The  broker  who 
purchased  it  on  a  margin  for  the  plaintiff  violates  his  contract 
and  his  duty  when  he  wrongfully  sells  the  stock,  just  as  much 
as  if  the  whole  purchase  price  had  been  paid  by  the  plaintiff. 
His  duty  is  in  each  case  to  replace  the  stock  upon  demand, 
and  in  case  he  fails  so  to  do,  then  the  duty  of  the  plaintiff 
springs  up,  and  he  should  repurchase  the  stock  himself  This 
duty,  it  seems  to  me,  is  founded  upon  the  general  duty  which 
one  owes  to  another,  who  converts  his  property  under  an  hon- 
est mistake,  to  render  the  resulting  damage  as  light  as  it  niajr 
be  reasonably  within  his  power  to  do. 

It  is  well  said  by  Earl,  J.,  in  Pardons  v.  Sutton,  66  N.  Y.  02, 
that ''  the  party  who  suffers  from  a  breach  of  contract  must  so 
act  as  to  make  his  damages  as  small  as  he  reasonably  can. 
He  must  not,  by  inattention,  want  of  care,  or  inexcusable  neg- 
ligence, permit  his  damage  to  grow,  and  then  charge  it  all  to 
the  other  party.  The  law  gives  him  all  the  redress  he  should 
have  by  indemnifying  him  for  the  damage  which  he  neoes* 
sarily  sustains."  See  also  Dillon  v.  Andmon^  43  Id.  231; 
Hogle  V.  Ncvf  York  Central  eU.  R.  B.  Co.,  28  Hun,  363,  the  latter 
oaae  being  an  action  of  tort    In  such  a  case  as  this,  whsthar 
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tbe  action  ■oQadb  in  tort  or  is  based  altogether  upon  eontract, 
the  mle  of  damages  is  the  same:  Per  Denio,  C.  J.,  in  SeoU 
▼.  Bogen^  81  N,  Y.  676;  and  per  Rapallo^  J.,  in  Baker  v.  Drale^ 
supra.  The  rale  of  damages  as  laid  down  in  Baker  y.  Drake^ 
SMprO)  in  cases  where  the  stock  was  purchased  by  the  broker 
on  a  margin  for  plaintiff,  and  where  i^e  matter  was  evidently 
a  specnlation,  has  been  affirmed  in  the  later  cases  in  this 
court:  Oruman  v.  Smithj  81  N.  T.  25;  CoU  r.  OwenSy  90  Id. 
868.  In  both  cases  the  doty  of  the  plaintiff  to  repurchase  the 
stock  within  a  reasonable  time  is  stated.  I  think  the  duty 
exists  in  the  same  degree  where  the  plaintiff  bad  paid  in  full 
for  the  stock,  and  was  the  absolute  owner  thereof.  In  Baker 
T.  Drdkej  supro,  the  learned  judge  did  not  assume  to  declare 
that  in  a  case  where  the  pledgor  was  the  absolute  owner  of  the 
stock,  and  it  was  wrongfully  sold,  the  measure  of  damages 
must  be  as  laid  down  in  the  Romaine  case.  He  was  endeavor- 
ing to  distinguish  the  cases,  and  to  show  that  there  was  a 
difference  between  the  case  of  one  who  is  engaged  in  a  specula- 
tion with  what  is  substantially  the  money  of  another,  and  the 
case  of  an  absolute  owner  of  stock  which  is  sold  wrongfully  by 
the  pledgee.  And  he  said  that  at  least  the  former  ought  not 
to  be  allowed  such  a  rule  of  damages.  It  can  be  seen,  how- 
ever, that  the  judge  was  not  satisfied  with  the  rule  in  the  Ro- 
maino  case,  even  as  applied  to  the  facts  therein  stated.  In  his 
opinion  he  makes  use  of  this  language:  "In  a  case  where  the 
loss  of  probable  profits  is  claimed  as  an  element  of  damage,  if 
it  be  ever  allowable  to  mulct  a  defendant  for  such  a  conjec- 
tural loss,  its  amount  is  a  question  of  fact,  and  a  finding  in 
regard  to  it  should  be  based  upon  some  evidence.''  In  order  to 
refuse  to  the  plaintiff  in  that  case,  however,  the  damages 
claimed,  it  was  necessary  to  overrule  the  Markham  case, 
which  was  done. 

Now,  so  far  as  the  duty  to  repurchase  the  stock  is  concerned, 
I  see  no  difference  in  the  two  cases.  There  is  no  material  dis- 
tinction in  the  fact  of  ownership  of  the  whole  stock  which 
should  place  the  plaintiff  outside  of  any  liability  to  repurchase 
after  notice  of  sale,  and  should  render  the  defendant  con* 
tinuously  liable  for  any  higher  price  to  which  the  stock  might 
rise  after  conversion  and  before  trial.  As  the  same  liability 
on  the  part  of  defendant  exists  in  each  case  to  replace  the 
stock,  and  as  he  is  technically  a  wrong-doer  in  both  cases,  but 
in  CDS  no  move  tiian  in  the  other,  he  should  respond  in  the 
measme  €i  damages  in  both  casesi  and  that  measure  is 
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the  amoant  which,  in  the  language  of  Rapallo»  J.,  ie  the 
natnral,  reasonable,  and  proximate  reaolt  of  the  wrongful  act 
complained  of,  and  which  a  proper  degree  of  prndence  on  the 
part  of  the  plaintiff  would  not  have  averted.  The  loes  of  a 
sale  of  the  stock  at  the  highest  price  down  to  trial  would  seem 
to  be  a  less  natural  and  proximate  result  of  the  wrongful  act 
of  the  defendant  in  selling  it  when  plaintiff  had  the  stock  for 
an  investment  than  when  he  had  it  for  a  speculation;  for  the 
intent  to  keep  it  as  an  investment  is  at  war  with  any  intent  to 
sell  it  at  any  price,  even  the  highest  But  in  both  cases  the 
qualification  attaches  that  the  loss  shall  only  be  such  as  a 
proper  degree  of  prudence  on  the  part  of  the  complainant 
would  not  have  averted;  and  a  proper  degree  of  prudence  on 
the  part  of  the  complainant  consists  in  repurchasing  the  stock 
after  notice  of  its  sale,  and  within  a  reasonable  time.  If  the 
stock  then  sells  for  less  than  the  defendant  sold  it  for,  of  course 
the  complainant  has  not  been  injured,  for  the  difference  in  the 
two  prices  inures  to  his  benefit.  If  it  sells  for  more,  that  dif- 
ference the  defendant  should  pay. 

It  is  said  that  as  he  had  already  paid  for  the  stock  once,  it 
is  unreasonable  to  ask  the  owner  to  go  in  the  market  and  re* 
purchase  it.  I  do  not  see  the  force  of  this  distinction.  In  the 
case  of  the  stock  held  on  margin,  the  plaintiff  has  paid  his 
margin  once  to  the  broker,  and  so  it  may  be  said  that  it  is  un- 
reasonable  to  ask  him  to  pay  it  over  again  in  the  pui^hase  of 
the  stock.  Neither  statement,  it  seems  to  me,  furnishes  any 
reason  for  holding  a  defendant  liable  to  the  rule  of  damages 
stated  in  this  record.  The  defendant's  liability  rests  upon  the 
ground  that  he  has  converted,  though  in  good  faith  and  under 
a  mistake  as  to  his  rights,  the  property  of  the  plaintiff.  The 
defendant  is,  therefore,  liable  to  respond  in  damages  for  the 
value.  But  the  duty  of  the  plaintiff  to  make  the  damages  as 
light  as  he  reasonably  may  rests  upon  him  in  both  cases;  for 
there  is  no  more  legal  wrong  done  by  the  defendant  in  selling 
the  stock  which  the  plaintiff  has  fully  paid  for  than  there  is 
in  selling  the  stock  which  he  has  agreed  to  hold  on  a  margin, 
and  which  agreement  he  violates  by  selling  it  All  that  can 
be  said  is,  that  there  is  a  difference  in  amount,  as  in  one  case 
the  plaintiff's  margin  has  gone,  while  in  the  olher  the  whole 
price  of  the  stock  has  been  sacrificed.  But  there  is  no  such 
difference  in  the  legal  nature  of  the  two  transactions  as  should 
leave  the  duty  resting  upon  the  plaintiff  in  the  one  oase  to 
repurchase  the  stock,  and  in  the  other  ease  ahoald  wholly 
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absolye  him  therefrom.  A  rule  which  requires  a  xepnurohaee 
of  the  stock  in  a  reasonable  time  does  away  with  all  qoaetions 
as  to  the  highest  price  before  the  commencement  of  the  suit, 
or  whether  it  was  commenced  in  a  reasonable  time  or  prose- 
cuted with  reasonable  diligence,  and  leaves  out  of  yiew  an j 
question  as  to  the  presumption  that  plaintiff  would  have  kept 
his  stock  down  to  the  time  when  it  sold  at  the  highest  mark 
before  the  day  of  trial,  and  would  then  have  sold  it,  even 
though  he  had  owned  it  for  an  investment.  Such  a  presump- 
tion is  not  only  of  quite  a  shadowy  and  vague  nature,  but  is 
lIso,  as  it  would  seem,  entirely  inconsistent  with  the  fact  that 
he  was  holding  the  stock  as  an  investment.  If  kept  for  an  in- 
vestment, it  would  have  been  kept  down  to  the  day  of  trial; 
and  the  price  at  that  time  there  might  be  some  degree  of  pro- 
priety in  awarding,  under  certain  circumstances,  if  it  were 
higher  than  when  it  was  converted.  But  to  presume  in  favor 
of  an  investor  that  he  would  have  held  his  stock  during  all  of 
a  period  of  possible  depression,  and  would  have  realized  upon 
it  when  it  reached  the  highest  figure,  is  to  indulge  in  a  pre- 
sumption which,  it  is  safe  to  say,  would  not  be  based  on  fact 
once  in  a  hundred  times.  To  formulate  a  legal  liability 
based  upon  such  presumption,  I  think  is  wholly  unjust  in  such 
a  case  as  the  present.  Justice  and  fair  dealing  are  both  more 
apt  to  be  promoted  by  adhering  to  the  rule  which  imposes  the 
duty  upon  the  plaintiff  to  make  his  loss  as  light  as  possiblCi 
notwithstanding  the  unauthorijsed  act  of  the  defendant,  assum- 
ing, of  comrse,  in  all  cases  that  there  was  good  fiedth  on  the  part 
of  the  defendant. 

It  it  the  natural  and  proximate  loss  which  the  plaintiff  is 
to  be  indemnified  for,  and  that  cannot  be  said  to  extend  to 
the  highest  price  before  trial,  but  only  to  the  highest  price 
reached  within  a  reasonable  time  after  the  plaintiff  has  learned 
of  the  conversion  of  his  su)ck  within  which  he  could  go  in  the 
mmrket  and  repurchase  it.  What  is  a  reasonable  time  when 
the  facts  are  undisputed,  and  different  inferences  cannot  rea- 
sonably be  drawn  from  the  same  facts,  is  a  question  of  law: 
Colt  V.  Oioena,  90  N.  Y.  868;  Hedges  v.  Hudem  River  R.  R. 
Co.,  49  Id.  228. 

We  think  that,  beyond  all  controversy  in  this  case,  and 
taking  all  the  teucts  into  consideration,  this  reasonable  time 
had  exjozed  by  July  1, 1878,  following  the  9th  of  May  of  the 
same  year.  The  highest  price  which  the  stock  reached  during 
thftt  period  was  $2,795,  and  as  it  is  not  certain  on  what  day 
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the  plaiAliff  might  hare  purchased,  we  think  it  £ur  to  give 
him  the  highest  price  it  reached  in  that  time.  From  this 
should  be  deducted  the  amount  of  the  check  and  interest  to 
the  day  when  the  stock  was  sold,  as  then,  it  is  presumed,  the 
defendant  paid  the  check  with  the  proceeds  of  the  sale. 

In  all  this  discussion  as  to  the  rule  of  damages,  we  have  as- 
sumed that  the  defendant  acted  in  good  faith,  in  an  honest 
mistake  as  to  its  right  to  sell  the  stock,  and  that  it  was  not  a 
case  for  punitive  damages.  A  careful  perusal  of  the  whole 
case  leads  us  to  this  conclusion.  It  is  not  needful  to  state  the 
evidence;  but  we  cannot  see  any  question  in  the  case  showing 
bad  faith,  or  indeed,  any  reason  for  its  existence.  The  fact  is 
uncontradicted  that  the  defendant  sold  the  stock  upon  what 
its  officers  supposed  was  the  authority  of  the  owner  thereof 
given  to  them  by  Elliott. 

The  opinion  delivered  by  the  learned  judge  at  general  term, 
while  agreeing  with  the  principle  of  this  opinion  as  to  the  rule 
of  damages  in  this  case,  sustained  the  verdict  of  the  jury 
upon  the  theory  that  if  the  plaintiff  had  gone  into  the  market 
within  a  reasonable  time,  and  purchased  an  equivalent  of  the 
stocks  converted,  he  would  have  paid  the  price  which  he  re- 
covered by  the  verdict.  This  left  the  jury  the  right  to  fix 
what  was  a  reasonable  time,  and  then  assumed  there  was  evi- 
dence to  support  the  verdict.  In  truth  there  was  no  evidence 
which  showed  the  value  of  the  stock  to  have  been  anything 
like  the  amount  of  the  verdict,  for  the  evidence  showed  it 
was  generally  very  much  less,  and  sometimes  very  much 
more.  But  fixing  what  is  a  reasonable  time  ourselves,  it  is 
seen  that  the  stock  within  that  time  was  never  of  any  such 
value. 

The  judgment  should  be  reversed,  and  a  new  trial  granted^ 
with  costs  to  abide  the  event 

Wbbthbb  &ufa  Boui  of  DAauoss  8houij>  as  Asorbd  a  Tsovhb, 
where  property  ia  taken  by  mistaks  as  where  the  takiog  wis  by  dfongOt  m 
■aid  to  be  an  open  qnestian,  in  Wejpnouth  v.  ChieaffO  tie.  J^p  Ox,  17  Wis.  650; 
S4  Am.  Dec  763.  The  qneetion isdiieiuwd in  thenote  to  2nZitoi  v.  Johmom, 
M  Am.  Rep.  77a 

Duty  ov  Pabtt  Wbosb  Fbopistt  has  bun  Convkbibdob  Dbtbotbd 
fo  Bkfubohasb  Lm  PBenBrr  lo  Mmeixs  ob  Fb  tbb  Ummsobm  of 
Damagbs.  —  The  duty  of  one  whoso  property  has  been  converted  or  deetroysd 
lo  make  reasonable  exertions  to  replace  it  by  repnrdhasing  like  property 
would  seem  to  be  well  founded  npon  the  general  duty  whibh,  as  stated  in  the 
ptmoipal  case,  one  person  owee  to  another  who  converts  his  property  \ 
to  noder  the  resahing  dsmsae  as  light  as  it  say  be  I 
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tonably  within  hie  power  to  da  The  rule,  in  brief,  ie,  that  in  caaee  of  con- 
tract as  well  as  ol  tort  it  is  generally  inonmbent  apoa  aa  injored  party  to  do 
whateTer  he  reasonably  oan,  and  to  improva  all  reasonable  and  proper  oppor- 
tunities to  lessen  the  injury:  Chamberlm  ▼•  Morgan,  68  Fa.  St  168;  Miller  t. 
Mariners*  Church,  7  Me.  51;  Suiherland  ▼.  Wptr,  67  Id.  64;  OrindU  r.  EaOem 
ExprtgM,  67  Id.  317.  He  must  not  remain  supine  and  inactive,  but  should 
make  reasonable  exertions  to  help  himself,  and  thereby  reduce  his  louea^ 
and  diminish  the  responsibility  of  the  party  in  default  to  him:  RaUroad  Cow 
T.  Sagsdale,  46  Miss.  458;  Railroad  Co.  T.  IlchoU,  54  Id.  264.  It  is  the  ap- 
plication of  this  principle  which  requires  the  innocent  party  to  a  broken 
contract  of  hire  of  services  to  earn  what  he  can  in  other  ways,  and  thus 
diminish  the  damages  to  be  paid  by  the  other  party:  Chambei'lin  v.  Morgan^ 
68  Pa.  St.  168;  Suiherland  ▼.  VTycr,  67  Me.  167.  So  in  an  action  to  recover 
damages  occasioned  to  the  plaintiff's  woods  by  a  fire  alleged  to  have  been 
osiised  by  the  negligence  of  the  defendant,  it  was  held  that  if  the  plaintiff, 
when  he  discovered  the  fire,  neglected  to  use  reasonably  practicable  means 
to  suppress  it,  he  oould  not  recover  for  subsequent  damages:  HogU  t.  New 
Tork  etc  R,  R,  Co,,  28  Hun,  363.  So  in  trespass  for  removing  a  few  rods  of 
fenee^  the  cost  of  repairing  it^  and  not  the  injury  to  the  following  year's  crop 
caused  by  oattle  passing  thnmgfa  the  gsp  m  the  fence,  was  held  to  be  the 
measure  of  damages  in  favor  ol  the  plaintiff,  who  knew  the  fence  was  down, 
and  neglected  to  repair  it:  Loter  T.  Damon,  17  Pick.  284.  And  where  the 
plaintiff's  cow  was  made  dangerously  sick  by  eating  poisoned  hay  purchased 
of  the  defendant,  it  was  held  to  ho  the  duty  of  the  plaintiff  to  employ  the 
best  remedies  within  reasonable  reach,  at  reasonable  trouble  and  expense,  to 
euro  the  cow:  French  t.  Yiiiing,  102  Mass.  132;  3  Am.  Esp.  440i  The  prin* 
eiple  running  through  all  these  cases  is  well  illustrated  in  its  application  to 
the  laets  before  the  eonrt  in  tho  pnnctpal  eassb  and  to  a  similar  state  of  faots 
in  other  eases  cited  in  the  opinion.  So  in  an  action  for  the  oonversion  of 
eortain  barrels  of  whisky,  the  plaintiff  was  allowed  to  recover  as  damages 
the  highest  market  price  of  the  same  quality  of  whisky  between  the  time  of 
eooTersMNi  and  time  of  trial,  which  was  held  to  bo  error.  And  the  moasnro 
of  damages  in  aotioBS  for  the  convsnion  of  property,  in  eases  where  there  ia 
BO  ground  for  exemplary  damages,  is  thos  stated:  "  If  the  property  con- 
verted consists  of  merchandise  which  is  ordinarily  bought  and  sold  in  the 
market  for  the  purpose  of  traffic,  the  plaintiff  is  entitled  to  reoover  the  high- 
eat  market  price  which  that  kind  of  merchandise  may  have  reached  between 
the  time  of  the  oonversion  and  a  reasonablo  time  within  which  to  replace  it^ 
or  to  bring  the  aetton;  that  what  is  a  reasonable  time  depends  npoii  the  oir- 
oamstances  ol  the  particular  case,  and  where  the  facts  are  undisputed,  is  a 
queetiou  of  law*t  Daly,  0.  J.,  in  Devlin  t.  Pike,  5  Daly,  85,  05.  In  this 
case,  the  court  recognised  and  applied  the  rule,  that  in  oiril  actions  the  law 
awards  to  the  party  injured  a  just  indemnity  for  the  wrong  which  has  been 
done  him,  and  no  more^  whether  the  notion  be  in  oontraet  or  in  tort^  exoept 
in  thoee  apodal  cases  in  which  punitory  damagea  are  allowable:  Id.  87.  Com- 
pare Brewster  ▼.  Van  Lien,  119  HL  554;  59  Am.  Rep.  823;  Cothran  v.  EUis, 
107  HL  413;  Ingram  ▼.  JSanHa,  47  Wis.  406;  82  Am.  Rep.  762;  Paye  v. 
#Wl0r,  »  CtaL  41S;  S  Am.  Rop.  401 
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Chapman  v.  City  of  Boohbstbb. 

[UOHIWTOUCSTI] 

A  Cmr  HAT  bi  Bnjodixd  vboh  MAzvxAXvnro  Siwbm  bt  Wbhor  Ssw- 
AOi  n  CoLUOiXD  and  then  ouried  upon  plaintiff'i  Undi,  irhmby 
waters  there  used  I17  him  are  poUnted  and  the  hanks  of  a  rtream  are 
covered  by  filthy  and  nnwholesome  aediment. 

EsTOFPKL.  •— AoQinnoBNCs  ur  thi  PBoanDnros  ov  ▲  drr  us  Pbvuzho  axd 
Caiuitiko  out  a  Stbtex  of  Siwouax  will  not  eitop  the  plaintiff  from 
enjoining  a  nuisance  created  by  enoh  systenit  if  he  did  not^  by  word  or 
act,  indnoe  the  city  anthoritieo  to  so  direot  the  Mwen  that  their  flow 
sboold  reach  his  premisea. 

To  Prxyxht  thx  Pollution  of  Ai&  or  Wixn»  aa  iajimotion  will  iama 
at  the  inntanoe  of  the  party  injnred. 

Action  to  enjoiii  defendant  from  pdlltiting  a  stream  of  water 
flowing  throngh  plaintiff's  land,  and  to  reoover  damages. 
Plaintiff  recovered  twelve  hundred  dollars  damages,  and  an 
ii^unction  was  ordered  to  issoe  to  restrain  the  oontinoance 
of  the  wrong  complained  o£  The  general  term  affinned  the 
judgment 

CharleB  B.  Ernst ^  for  the  appellant. 

/.  A.  SuMf  fixr  the  respondent 

Danfobth,  J.  The  plaintiff  was  the  owner  and  oceopant 
of  certain  premises,  containing  more  than  four  acres  of  land, 
in  the  town  of  Brighton,  adjoining  the  citj  of  Rochester,  and 
watered  bj  a  stream  known  as  ''Thomas  Creek,''  which,  rising 
in  that  cit7  and  fed  b7  springs  of  pure  water,  ran  northwardlj 
and  across  the  plaintiff's  premises  into  Irondequoit  Bay.  1^ 
collected  its  water  into  an  artificial  basin,  making  it  serve  as 
well  for  domestic  uses  as  the  propagation  of  fish,  and  from  it, 
in  due  season,  he  also  procured  a  supply  of  ice. 

The  defendant  thereafter  constructed  sewers,  and  through 
them  discharged,  not  only  surface  water,  but  the  ^'sewerage 
from  houses  and  the  contents  of  a  large  number  of  water- 
closets"  into  Thomas  Creek,  above  the  plaintiff's  land,  with 
such  effect  as  to  render  its  water  unfit  for  use,  and  cover  its 
banks  with  filthy  and  unwholesome  sediment  These  and 
other  fiicta  well  warranted  the  conclusion  of  the  trial  court 
that  the  act  of  the  defendant  in  thus  emptying  its  sewers  con- 
stituted an  offensive  and  dangerous  nuisance. 

Moreover,  the  plaintiff  is  found  to  have  sustained  a  special 
injury  to  his  health  and  property  from  the  same  cause,  and 
we  find  no  reason  to  doubt  that  he  is  entitled,  not  only  to  corn- 
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pensation  for  damages  thereby  occasioned,  bat  also  to  such  a 
judgment  as  will  prevent  the  further  perpetration  of  the  wrong 
complained  of:  Ooldsmid  v.  Commisnoners^  1  Eq.  Gas.  161;  1 
Ch.  App.  Gas.  848. 

In  view  of  the  principle  upon  which  these  and  like  decisions 
turn,  the  objections  of  the  learned  counsel  for  the  defendant 
against  the  judgment  appealed  from  are  quite  unimportant. 
The  filth  of  the  city  does  not  flow  naturally  to  the  lands  of 
the  plaintiff,  as  surface  water  finds  its  level,  but  is  carried 
thither  by  artificial  arrangements  prepared  by  the  city,  and 
for  which  it  is  responsible.  Nor  is  the  plaintiff  estopped  by 
acquiescence  in  the  proceedings  of  the  city  in  devising  and 
carrying  out  its  system  of  sewerage.  The  principle  invoked 
by  the  appellant  has  no  application.  It  does  not  appear  that 
the  plaintiff  in  any  way  encouraged  the  adoption  of  that  sys- 
tem, or  by  any  act  or  word  induced  the  city  authorities  to  so 
direct  the  sewers  that  the  flow  from  them  should  reach  his 
premises.  There  is  no  finding  to  that  effect,  and  the  record 
contains  no  evidence.  In  fine,  the  case  comes  within  the  gen- 
eral rule  which  gives  to  a  person  injured  by  the  pollution  of 
air  or  water,  to  the  use  of  which,  in  its  natural  condition,  he 
is  entitled,  an  action  against  the  party,  whether  it  be  a  natural 
person  or  a  corporation  who  causes  that  pollution. 

The  judgment  appealed  firbm  should  therefore  be  aflbmed, 
with  costs,  but  without  prejudice  to  an  application  by  the  de» 
fendant  to  the  supreme  court  for  such  further  stay  of  the  is- 
suing of  the  injunction  awarded  by  it  as  may,  under  the 
dicomstanoes  of  the  case,  seem  to  that  court  proper. 

Ivjinranom  JMAXsm  KuiSAVcn  Oxhsrallt:  See  note  to  Byan  t.  Oope$, 
73  Am.  Bm:  lia-110.  That  a  court  of  equity  wOl  enjoin  nniaanoe,  whether 
^Uio  er  prifste^  is  weU  established:  Dumuml  t.  Ihtpotd,  IS  B.  Hon.  SOOi 
68  Am.  Bee.  760;  I^omt.  Bonier.  19 K.  J.  Bq.  294;  97  Am.  Dea  654.  Fonl- 
Jug  itrsam  is  proper  ground  for  interferenoe  by  injunptiont  Lockwood  t.  Xcmn 
rmott  TJ  Me.  297;  02  Am.  S^  763;  ClarhT.  Lawnmoe^  6  Jones  Bq.  S3;  78 
Am.  Bee.  241.  And  so  is  poUntion  of  the  air:  Rom  t.  BuOtr^  19  N.  J.  Bq. 
294;  97  Am.  Beo.  664. 

BsiUFFIL  10  OuiCfr  TO  NuiBAKOB  BT    RSASON   OF     AUHIIIJIWCH    OS 

See  the  note  to  XepoMfoif  ▼.  rH  60  Am.  Rep.  117-119. 
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AVEBY   V.    EyERBTT. 
plO  Nbw  Tobk,  S17.] 

Will.,  CoNSTBUonov  OF.  — A  deriia  to  tostator'i  will  *<m  long  as  dM 
shall  remain  nnmamed  and  my  widow,  bat  on  her  deoaaM  or  marriage, 
then  what  may  remain  I  give  and  devise  to  my  son,  OL  H.  In  case  my 
son,  C.  U.,  shonld  die  witlioat  children,  then,  after  my  wife's  death  and 
my  son's  doath,  to  A.  &,  my  lirother'a  son,"  gives  to  OL  H.,  on  the  testa- 
tor's decease,  a  vested  remainder  in  fee,  limited  upon  tha  lils  estate  of  his 
mother,  subject  to  be  defeated  by  his  death  withoat  children,  in  which 
event  the  remainder  vests  in  the  testator's  nephew,  A.  8. 

Sbntenob  PftOMouNOSD  wotL  A  Cafxtal  OmoisB  Placid  tiie  oiSondar  in  a 
state  of  attainder  at  the  oommon  law. 

PlUNClPAL    iNCIDBim  COVSBODKST  UPOll  AV  AtTAIKDBR  AT  OOMllOir    LaW 

were  forfeiture,  cormption  of  blood,  and  an  extinction  of  civil  rights, 
more  or  less  complete,  which  was  denominated  civil  death. 

Ikoident  o#  Civil  Dkatb  attended  every  attainder  of  traason  or  felouy 
at  the  common  law;  and  the  person  attainted  beeame  disqnalifled  from 
being  a  witness,  from  bringixig  an  aetion,  aad  from  performing  any  legal 
function. 

ArrAiNTBD  Pbrson  was  mot  Divestbd  of  his  Lakss  until  Officb  Found; 
he  coald  devise  them,  subject  only  to  the  right  of  entry  for  the  forfeiture, 
and  could  be  either  a  grantor  or  grantee^  aad  the  grant  woold  be  good 
against  all  persons  other  than  the  king.  His  body  oonld  be  taken  in 
execution,  subject  to  the  paramount  claims  of  pnUie  jnstica.  He  oonld 
be  sued,  but  could  not  sue;  he  could  contract,  but  could  not  require  the 
conrts  to  aid  him  in  enforcing  his  contracts. 

CiYiL  Dbath  did  nor  of  Itself  Dimr  nu  OFmvDut  ot  b»  Lands,  tm 
a  general  rule. 

GiTiL  Dbath,  RssuLTiNa  from  BHTBBfNa  into  Rsuoion  and  Bboomibo 
A  Profbssbd  Monk,  differed  from  civil  death  occasioned  by  a  sentence 
for  crime,  in  this,  that  in  the  former  case  the  monk  renounced  all  secular 
concerns,  and  hM.  himself  freed  from  tiie  obligations  resting  upon  him 
as  a  member  of  civil  sooisty.  He  was  tiierefon  treated  as  dsftd  in 
fact,  and  as  having  surrendered  all  his  civil  rights. 

C0N8BQUBNCB8  OF  Civil  Dbath,  undbb  thb  Statotbs  of  Nbw  Yobs,  are 
bo  greater  than  at  common  law,  and  do  not  include  the  divesting  of 
the  estate  of  the  criminaL  Hence  if  lands  devised  to  him  were»  on  his 
dying  withoat  issue^  to  vest  in  another,  they  do  not  so  vest  on  his  civil 
death. 

Ejectment.  Both  parties  claimed  tmder  the  will  of  John 
H.  South  wick,  the  provisions  of  which  are  stated  in  the  first 
point  of  .the  ^yllabxts.  Plaintiff  claimed  under  Augustus 
South  wick,  who,  by  the  terms  of  the  wiU,  became  entitled  to 
the  premises  only  in  the  event  of  Charles  H.  Southwick  dying 
without  children.  The  trial  court  gave  judgment  for  plaintiff, 
which  was  reversed  by  the  general  term. 

Rhodes^  Coon^  and  Higgins^  for  the  appellanti 

William  Tiffany^  for  the  respondent. 


Digitized  by 


Google 


Oct  1888.]  AVEBT  V.  BVXBETT.  869 

Amdbbw8|  J.  We  concur  in  the  conclusion  of  the  conrts 
bdoWy  that,  bj  the  true  conBtruction  of  the  will  of  John  H. 
Southwicky  his  Bon,  Charles  H.  Southwick,  took,  upon  the  tes* 
tator's  death,  a  vested  remainder  in  fee,  limited  upon  the  life 
estate  of  his  mother  in  the  premises  in  question,  8ul>ject,  how- 
ever, to  be  defeated  hy  a  condition  subsequent,  vis.,  his  death 
without  children,  in  which  event,  the  substituted  remainder 
given  in  that  contingency  to  Augustus  Southwick,  the  son  of 
the  testator's  bvoUier  V^athan,  would  vest  in  possession,  thereby 
disjdacing  tilie  prior  £»  given  to  the  testator's  son  Charles: 
Vandenee  v.  Slinfferlmd,  103  N.  Y.  47;  57  Am.  Bep.  701;  In 
re  New  Yori  etc.  R  R.  Co.,  105  N.  Y.  89;  69  Am.  Rep.  478. 
The  plaintiff  claims  under  the  devise  to  Augustus  Southwick. 
The  widow  of  iht  testator  died  September  1, 1869,  after  1h# 
death  of  her  hnsboad.  Charles  H.  Southwick  is  still  living, 
unmarried,  and  without  children.  If  nothing  further  ap- 
peared, the  plaintiff's  action  would  necessarily  fEiil,  for  the 
reason  that  the  contingency  had  not  happened  upon  which 
the  estate  of  Augustus  Southwick  is  limited,  and  the  defend- 
ant, George  Everett,  who  is  the  lessee  of  Charles  H.  South- 
wick, would  be  entitled  to  judgment.  The  plaintiff,  to  obviate 
this  apparent  difficulty,  proved  that  Charles  H.  Southwick, 
in  October,  1875,  iras  convicted  of  the  crime  of  murder  in  the 
second  degree,  and  was  thereupon  sentenced  to  imprisonment 
in  the  state  prison  at  Auburn  for  the  term  of  his  natural  life, 
and  from  that  time  has  been  imprisoned  pursuant  to  such 
sentence.  The  plaintiff  contends  that,  as  the  life  estate  of  the 
widow  was  terminated  by  her  death,  and  as  Charles  H.,  on  his 
sentence  to  imprisonment  for  life,  became  civilly  dead,  the 
contingent  estate  given  by  the  will  to  Augustus  Southwick,  in 
case  '^  Charles  H.  should  die  without  children,"  his  became 
an  actual  fee. 

Assuming  that  a  civil  death  consequent  upon  a  sentence  to 
imprisonment  for  life  operates  eo  inetanti  to  divest  the  person 
sentenced  of  his  estate,— a  point  we  shall  hereafter  consider, 
— there  is  still  another  question,  viz.,  whether  such  a  death 
was  contemplatod  by  the  testetor,  and  whether  the  words  of 
limitation  to  Augustus  Southwick  are  to  be  construed  as  ap- 
plying to  a  dvil  or  only  to  the  natural  death  of  Charles  H. 
Southwick.  It  is  ponible  that  Charles  H.  may  be  pardoned, 
and  may  marry  Bsod  have  diildreh.  It  is  plain  that  Augustus 
Southwiok  can  take  only  according  to  the  will,  and  that  if,  by 

its  true  constractiont  the  natural  death  of  Charles  H.,  without 
AH.  Sr.  Bbp.,  Vol.  VL — M 
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children,  was  solely  the  contiz^ency  upon  which  the  substi- 
tuted fee  is  to  vest,  the  plaintiff  must  fidl  on  this  ground,  in- 
dependently of  any  other,  and  whatever  conclusion  might  be 
reached  as  to  the  effect  of  the  civil  death  of  Charles  H.  upon 
his  own  estate  under  the  will.  It  is  said  by  Coke  (Co.  lit, 
sec.  200),  speaking  of  the  two  species  of  death,  mars  dvUii 
and  man  naturalUj  that  to  '^oast  all  scruples,  leases  for  life 
are  ever  made  during  the  natural  life,"  etc.  We  have  found 
no  authority  upon  the  construction  of  the  word  ''death"  in  a 
will  as  applied  to  circumstances  like  these  in  the  present  case. 
We  deem  it  unnecessary  to  decide  the  point  suggested,  as  we 
are  of  opinion  that  the  title  of  Charles  H.  Southwick  to  his 
land  was  not  divested  as  a  consequence  of  his  sentence  to  im- 
prisonment for  life;  and  it  follows  as  a  necessary  consequence 
that  Augustus  Southwick,  or  his  grantee,  has  no  present  vested 
interest  upon  which  to  maintain  ejectment. 

The  Revised  Statutes  declare  that  a  person  sentenced  to  im- 
prisonment for  life  ''  shall  thereafter  be  deemed  civilly  dead": 
2  R.  S.  701,  sec.  20.  This  provision  was  re-enacted  in  the 
Penal  Code,  section  708.  The  only  statutory  provision  on  this 
subject  existing  in  this  state  prior  to  the  Revised  Statutes  is 
found  in  an  act  passed  March  29, 1799,  which  enacted  that  in 
all  cases  where  a  person  shall  be  convicted  and  attainted  of 
any  felony  thereafter  committed  and  adjudged  to  imprisonment 
for  life  in  the  state  prison,  ''such  person  shall  be  deemed  and 
taken  to  be  civilly  dead  to  all  intents  and  purposes  in  the  law," 
and  the  statute  of  1799  remained  unchanged  until  the  pro- 
vision in  the  Revised  Statutes  to  which  we  have  referred  was 
substituted:  1  Rev.  Laws  1818,  411.  In  the  absence  of  any 
legislation  on  the  subject,  the  common-law  consequences  of  a 
conviction  for  felony  attached  in  this  state  and  remained  until 
abrogated  or  changed  by  constitution  or  statute:  2  Kent's  Com. 
886.  By  the  common  law  the  civil  death  of  the  offender  was 
one  of  the  consequences  of  attainder  for  treason  or  felony;  and 
in  Troup  v.  Wood^  4  Johns.  Ch.  248,  the  chancellor  seemed  to 
entertain  no  doubt  that,  on  a  conviction  in  this  state,  prior  to 
1799,  of  an  offense  which  was  a  felony  at  common  law,  the 
common-law  incident  of  civil  death  attached,  and  this  as  well 
where  the  statute  had  changed  the  punishment  from  death  to 
imprisonment  for  life,  as  in  the  case  of  a  capital  sentence.  To 
ascertain  the  meaning  of  the  phrase  "civil  death,"  as  used  in 
the  Revised  Statutes,  and  whether  the  statute,  on  a  sentence  of 
an  ofiionder  to  imprisonment  for  life,  operates  eo  inatanU  to 
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divest  bim  of  hiB  estate,  it  is  important  to  consider  how  ci\ril 
death  affected  rights  of  property  at  common  law.  By  the  an- 
cient common  law,  when  sentence  was  prononnoed  for  a  ca|i* 
tal  offense,  the  offender,  by  operation  of  law,  was  placed  in  a 
state  of  attainder:  1  Cbitty  on  Criminal  Law,  723.  Them 
were  three  principal  incidents  consequent  upon  an  attainder 
for  treason  or  felony,  viz.,  forfeiture,  corruption  of  blood,  and 
an  extinction  of  civil  rights,  more  or  less  complete,  which  was 
denominated  civil  death.  Forfeiture  was  a  part  of  the  pun- 
ishment of  the  crime,  and  was  of  Saxon  origin,  by  which  the 
goods  and  chattels,  lands  and  tenements  of  the  attainted  felon 
were  forfeited  to  the  king,  the  former  absolutely  on  conviction, 
and  the  latter  perpetually,  or  during  the  life  of  the  offender,  on 
sentence  being  pronounced.  The  doctrine  of  corruption  of 
blood  was  of  feudal  origin,  introduced  after  the  Norman  Con- 
quest. The  blood  of  the  attainted  person  was  deemed  to  be 
corrupted,  so  that  neither  could  he  transmit  his  estate  to  his 
heirs,  nor  could  they  take  by  descent  from  the  ancestor.  The 
ci*ime  of  the  attainted  felon  was  deemed  a  breach  of  the  im- 
plied condition  in  the  donation  of  the  feud,  dum  bene  ee  gesac- 
ret,  and  the  descent  to  his  heirs  being  interrupted  by  the 
corruption  of  blood,  his  lands  escheated  to  the  lord.  But  this 
escheat  was  subordinate  to  the  prior  and  superior  law  of  for- 
feiture: Comyn's  Digest,  tit.  Forfeiture,  E;  2  Bla.  Com.  252;. 
1  Chitty  on  Criminal  Law,  723-728;  Broom  and  Hadley's  Com- 
mentaries»  404;  1  Salk.  85.  The  incident  of  civil  death  at- 
tended every  attainder  of  treason  or  felony,  whereby,  in  the 
language  of  Lord  Coke,  the  attainted  person  '4s  disabled  to 
bring  any  action,  for  he  is  extra  legem  posttusj  and  is  accounted 
in  law  civiliter  mortwM  "  (Co.  Lit,  sec.  199,  note),  or,  as  stated 
by  Chitty  (1  Criminal  Law,  724),  ''he  is  disqualified  from 
being  a  witness,  can  bring  no  action,  nor  perform  any  legal 
function, — he  is,  in  short,  regarded  as  dead  in  law.''  The  for- 
feiture of  the  estate  of  the  attainted  felon  to  the  king  or  to 
the  lord  was  not  a  consequence  of  the  situation  in  which  he 
was  placed  of  etviliUr  mortuusj  but  proceeded  upon  distinct 
and  independent  reasons,  and  this,  we  think,  is  rendered  plain, 
when  we  consider  how  the  law  of  forfeiture  was  construed* 
The  attainted  person  was  not  divested  of  his  lands  till  oflice 
found.  This  is  very  distinctly  held  in  NiehoU  v.  NichoU 
Plowd.  486,  where  the  question  was  put,  "If  the  possession, 
in  deed  or  law,  of  the  lands  of  a  person  attainted  of  treason, 
should  no  be  in  the  king  be&re  office  foond,  in  whom  should 
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H  be  hjOyb  ecmxm  of  the  common  Isw  in  flie  life  of  the  person 
attainted  ?''  And  it  iras  lield  tliat  tba  fioehold  of  eudi  lands 
woald  be,  in  &ct,  in  tlie  person  attainted,  so  long  as  lie  should 
Hve;  '^for,  as  he  hath  capacity  to  take  in  deed  lands  by  anew 
pnrchaBe,  so  hath  he  power  to  retain  his  ancient  possessions, 
and  he  shall  be  tenant  to  every  jfrKcipe,^  Bee  idso  Vin.  Abr., 
tit.  Forfeiture,  9. 

So,  also,  the  better  opinion  is,  that  he  could  devise  his  lands, 
subject  only  to  ithe  right  of  entry  for  the  forfeiture.  In  Ba- 
con's Abridgement,  title  WUls  and  Testament,  B,  it  is  add 
that  "  however  the  wills  of  traitors,  aliens,  felons,  and  out- 
lawed persons  are  void  as  to  the  king  or  lord  that  has  the 
right  to  the  lands  or  goods  by  forfeiture,  yet  the  will  is  good 
against  the  testator  himself  and  all  others  but  ^uch  person 
only."  See  also  Vin.  Abr.,  tit.  Attainder;  1  Jarman  on  Wills, 
Bigelow's  5th  ed.,  42.  An  attainted  person  could  also  demise 
his  lands  before  ofiQce  found.  This  was  expressly  held  in  Doe 
V.  Pritchardj  5  Barn.  A  Ad.  765,  citing  a  passage  froni  Per- 
kins, ''  that  a  man  attainted  of  felony  or  murder  may  make  a 
grant  of  a  rent,  or  conmion,  or  a  feoffinent,  and  the  same  shall 
biud  all  persons  but  the  king  and  the  lord  of  whom  the  land 
is  holden."  So  a  penson  attainted  could  taike  lands  by  devise 
or  purchase.  He  could  be  grantor  or  grantee  after  attainder, 
and  the  grant  would  be  good  as  against  all  persons,  except 
the  king:  Vin.  Abr.,  tit.  Attainder;  Shep.  Touch.  231;  Per- 
kins, 26,  48.  He  could  not  sue,  but  could  'be  sued:  Vin. 
Abr.,  9upra;  and  his  body  could  be  taken  in  execution,  sub- 
ject, however,  to  the  paramount  claims  of  Tpublic  justice:  1 
Chitty  on  Criminal  Law,  725;  Davis  v.  DuffiCy  1  Abb.  App. 
489.  He  could  make  no  contract  which  he  could  enforce. 
In  Kynnaird  v.  Leslie,  L.  R.  1  Com.  P.  389,  it  was  said  by 
Willes,  J.:  "Moreover,  an  attainted  person  is  not  incapable  of 
contracting,  though  he  cannot  pray  in  aid  of  the  king's  court 
to  enforce  his  contracts.  He  can  contract  witii  those  whose 
consciences  bind  them  to  fulfill  their  engagements,  and  he  can 
take  a  grant,  or  grant  to  others,  even  the  inheritance  which, 
on  office  found,  would  escheat  to  the  crown;  and  the  rights  so 
acquired  by  third  partite  may  be  the  subject  of  an  action 
in  her  Majesty's  courts,  and  his  contracts  may  be  enforced 
against  him."  In  the  case  last  cited  it  was  lield  that  when 
one  attainted  of  treason  escaped  to  a  foreign  country,  and 
there  married  Bood  bad  children,  and  was  afterwards  executed 
on  the  same  ^attainder,  the  marriage  wasTalia  andthe  efail- 
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dren  l^timfilto^  and  that  they  could  infaeiiiflrom  eadh  ctiwr, 
since  they  wese  not  compelled  to  traoe  the  inheiilaiioe  Araa|^ 
the  ancefitor. .  It  aeems  to  bo  &  neceenuy  conohiaioii)  fiom  the 
rulGB  o£  the  eoramon  law  gotvenmig-  righte  of  pgopetty  as 
affected  by  forfeitiifie  £ar'  cnme^  thai  olTii  deadly' one  of  the 
amaequeDcea  of  eonviction  tat  tDeaaoa  or  felony,  did  twt  of 
itself,  aa  a  geoeral  rale  at  least,  operate  to  dhttst.  tbe  offender 
of  hie  title  to  his.  landau  This  would  be  innanaiatont  with  the 
settled  doctrine  thst  an  attainted  person  wlahaeA  hiati^  and 
poBseasion  till  office  found,  and.  that  oaeanwhilO'  ha  ooold  make 
a  grsuit  or  demise  good  except,  aa  againBt  the  king.  If  citil 
death  worked  of  itae^  a  direatiture  of  his  eatate,  either  00 
entry  wcnid  be  necessary  to  con^ilete  the  title  of  the  evown  by 
forfeituiey  or  the  altenia(i?ci  reault  would  fi)llowv — that  the 
title  wouid  be-  in  abeyance  from  the  time  of  the  attainder  un- 
til entry  by  the  king  or  lord,  for  the  heir  could  not  take  by 
reason  of  corruption:  of  bloody  and:  the  felon's  title  would  be 
gone  by  his  civil  dffitth*  But  we  have  not  been  able*  to  find 
any  caso  showing  that,  as.  a  general  rule,  dvil  death  modified 
in  any  respect  the  hrw  of  forfeiture^  or  deprvvsd  the*  attainted 
person  of  his  lands  before  the  forfeiture  was  cnferced  by  entry. 
The  appellant,  to  sustain:  his  contention  that,  by  the  common 
law,  civil  death,  oensequeni  upoiL  attainder,  operated  eo  imr 
itanti  to  divest  the  title  of  the  offmder  to*  his^  lands,  relies 
upon  the  text  of  Littleton  (sectioa  200),  and  the  oommenta- 
ries  of  Lord  Coke.  Littietan,  in  the  secticBL  cited,  speaking  of 
the  daases  of  persons  who  cannot  maintain  an  action,  m^i- 
ticms  aa  the  fifth  clasa  persona  who  have  entered  into  religion 
and  become  monks  poofessed.  Such  a  p»»on,'  he  says,  "  18 
dead  in  the  law,  and  his  sonrie  or  next  cousin  incontinent 
shall  inherit  him  as  well  as  though  he  were  dead  indeed. 
And  when  he  eniereth  into  religion  he  may  make  his  testa- 
ment and  his  executors;  and  they  may  have  an  action  of  debt 
due  to  him  befere  his  entry  into  religion,  or  any  other  action 
that  executors  may  have,  as  if  he  were  dead  indeed;  and  if  ho 
make  no  executoars  whai  he  entereth  into  religion,  then  the 
ordinary  may  commit  the  adunnistration  of  his  goods  to  others, 
as  if  he  were  dead  indeed." 

The  doctrine  that  persons  entering  intc^  religion  and  beoom- 
hig  monka  profeased  were  civilly  dead  proceeded  on  the  ground 
that  aa  they  therd>y  renounced  all  secular  concerns,  and  held 
themsdves  foeed  fcom  the  obligations  resting  upon  other  mem- 
bers of  eivii:  souiuty,  they  should  be  treated  as-  tiiough  they 
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irere  dead  in  bct^  and  aa  baying  Burrendered  all  their  civil 
rights:  1  Bla.  Com.  182.  Coke,  in  commenting  on  the  pas- 
aage  from  Littleton  above  quoted,  says:  ^'And  here  it  is  to  be 
observed  that  an  abjuration,  that  is,  a  deportation  forever  into 
tLforreine  land  like  to  profession  (whereof  our  author  speaketh 
here),  is  a  civil  death,  and  that  is  the  reason  that  the  wife 
may  bring  an  action,  etc.  And  so  it  is  if,  by  an  act  of  Parlia- 
ment, the  husband  be  attainted  of  treason  or  felony,  and,  sav* 
ing  his  life,  is  banished,  this  is  a  civil  death,  and  the  wife  may 
■ue  as  a/emtf  «ob."  It  will  be  observed  that  Coke  adds  two 
instances  of  civil  death  to  the  one  mentioned  by  Littleton, 
namely,  abjuration  and  banishment,  on  attainder  by  act  of' 
Parliament.  But  in  his  note  to  section  199,  already  quoted, 
he  declares  that  every  person  attainted  of  high  treason,  petit 
treason,  or  felony  is  accounted  in  law  civUiter  mortuus.  The 
tear  conclusion,  from  a  comparison  of  these  passages,  is,  that 
the  strict  civil  death  mentioned  by  Littleton  in  the  case  of  a 
monk  professed,  which  was  followed  by  an  extinction  of  civil 
rights,  including  the  right  of  property,  was  confined  to  monks 
and  the  two  other  cases  mentioned  by  Coke.  This  seems  to 
have  been  the  interpretation  of  Blackstone,  who,  in  the  enu- 
meration of  the  causes  of  civil  death,  in  which  the  next  heir  in- 
lierits  the  estate  as  though  the  ancestor  was  absolutely  dead, 
mentions  the  three  cases  of  profession,  abjuration,  and  banish- 
menty  and  no  others:  1  Bla.  Com.  132.  In  case  of  profession, 
the  civil  death  was  not  a  consequence  of  crime.  Abjuration, 
which  was  connected  with  the  law  of  sanctuary,  was  a  method 
by  which  a  criminal  escaped  punishment  on  condition  of 
taking  an  oath  of  abjuration,  and  leaving  the  realm  forever. 
Banishment  on  attainder  by  act  of  Parliament  was  a  power 
•only  exerted  in  rare  instances.  Both  sanctury  and  abjuration 
mere  abolished  by  statute  21  Jac.  I.,  c.  28.  The  statute  54 
<]eo.  III.,  c.  45,  abolished  forfeiture  of  lands,  and  corruption 
of  blood  in  every  case  except  treason,  petit  treason,  and  mur- 
der. "So  that,''  as  said  by  Chitty,  writing  soon  after  the 
^passage  of  that  statute,  "at  the  present  day  on  attainder  of 
NOrdinary  felony  the  criminal  forfeits  only  his  goods  and  chat- 
^Is,  and  the  profits  of  land  during  life,  while  his  real  estate 
•oomes  in  the  ordinary  channels  to  his  heir,  who  is  thus  re* 
stored  to  the  full  capacity  to  inherit ":  1  Chitty  on  Criminal 
Law,  785.  Still  latter,  the  statute  33  &  34  Vict.,  c.  23,  swept 
away  the  whole  doctrine  of  attainder,  corruption  of  blood,  and 
Afffeiture,  exoept  forfeiture  consequent  on  j)utlawry,  and  the 


Digitized  by 


Google 


Oct  1888.]  AVSBT  V.  EVBRBTT.  876 

same  Btatnte  provided  for  the  administration  of  the  estate  of 
the  convicted  felon  by  trnstees  for  the  benefit  of  his  creditors 
and  the  support  of  his  family.  Under  this  statute,  the  real 
property  of  a  traitor  or  felon  remains  his  own,  subject  to  the 
temporary  estate  of  the  trnstees,  and  he  may  dispose  of  it  by 
his  will,  but  by  the  statute  he  is  incapable  of  alienating  or 
charging  his  property,  or  of  making  any  contract:  1  Jarman 
on  Wills,  Bigelow's  5tb  ed.,  44.  It  is  a  suggestive  fact  bear- 
ing upon  the  point  we  are  considering,  that  no  case  is  to  be 
found,  either  before  or  after  the  statute  of  54  George  III.,  in 
which  it  has  been  held  that  a  conviction  of  felony  cast  the 
descent  of  the  felon's  land  upon  his  heirs,  as  though  he  was 
dead  in  tad.  And  since  the  statutes  83  and  34  Victoria,  it  is 
certain  that  such  a  doctrine  has  been  unknown  to  the  law  of 
England.  That  statute  assumed  that  the  title  of  the  felon  to 
his  lands  was  not  divested  by  his  conviction. 

It  remains  to  consider  how  the  question  stands  in  the  light 
of  our  own  statutes  and  decisions.  The  cases  on  the  subject 
are  few,  but  there  are  two  which  deserve  especial  attention: 
Trtmp  V.  Wood,  4  Johns.  Ch.  248,  and  Plainer  v.  Sherwood,  6 
Id.  118,  decided  in  1820  and  1822.  Both  related  to  lands 
which  had  been  owned  by  one  Platner,  who,  in  June,  1799, 
was  convicted  of  forgery,  and  sentenced  to  the  state  prison  for 
life.  He  was  pardoned  in  1806.  The  trial  and  conviction  was 
after  the  passage  of  the  act  of  March  29,  1799,  but  the  offense 
was  committed  prior  thereto.  In  Troup  v.  Wood,  eupra,  the 
bill  was  filed  by  a  grantee  of  Platner  under  a  deed  executed 
before  his  conviction,  in  1792,  to  set  aside  sales  of  the. same 
lands,  made  after  Platner's  conviction  and  sentence,  and  dur- 
ing his  imprisonment  under  judgments  against  him,  obtained 
prior  to  the  complainant's  deed.  The  chancellor  rendered  a 
decree  setting  aside  the  sales  and  titles  acquired  by  the  de- 
fendants, under  the  executions,  upon  several  grounds,  one  of 
which  was  that  the  judgment  upon  which  the  execution  issued 
had  been  fully  paid  prior  to  the  sales  thereon,  and  that  the 
sales  were  fraudulently  made  by  the  act  and  procurement  of 
the  defendants.  The  chancellor,  in  his  opinion,  after  stating 
this  conclusive  ground  of  judgment,  proceeded  further  to  say 
that  the  sales  were  also  void  for  another  reason,  viz.,  that  the  scire 
faeioB  to  revive  the  judgment  against  Platner  was  directed 
to  him,  whereas,  as  by  his  conviction  and  sentence  to  impris- 
onment tar  life  he  became  civilly  dead,  it  should  have  been  di- 
rected ^^to  his  representatives  and  to  the  terre-tenants."    This 
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plainly  iuq^lied  that  the  chauceUor  then  •ntertaiaed  the  opin- 
ion that  a  civil  death,  consequent  upon  a  ooaTktion  of  £elony, 
divested  the  offender's  estate,  and  the  heirs  immediately  in- 
herited, as  in  case  of  actual  death,  forfeiture  and  corruption 
of  blood  having  been  previously  abolished  in  this  state,  except 
forfeiture  for  a  limited  time  in  case  of  treason.  The  subse- 
quent case  of  Plainer  v.  Shertvood^  9t»pr<i^  was  brought  by  Plat- 
ner,  after  his  pardon,  to  set  aside  sales  of  other  lands  made 
during  his  imprisonment,  under  the  same  judgments  and  exe- 
cutions as  in  the  former  case,  the  title  to  such  lands  having 
been  in  him  at  the  time  of  his  conviction  and  sentence.  The 
defendant  demurred  to  the  bill,  on  the  ground  that  the  plain- 
tiff was  divested  of  his  estate  in  the  lands  by  his  conviction 
and  imprisonment,  and  that  his  heirs  were  the  parties  in  inter- 
est. It  is  plain  that  the  demurrer  was  good,  provided  the 
chancellor  was  correct  in  his  opinion  in  the  former  case  as  to 
the  effect  of  civil  death  at  common  law  in  divesting  the  estate 
of  a  convicted  felon.  But  the  chancellor,  on  reconsideratian, 
reversed  his  previous  ruling  on  this  point,  and  held  that  at 
common  law  that  consequence  did  not  follow  the  situation  of 
civUiter  Tnortum^  except  in  the  special  cases  to  which  we  have 
referred.  He  therefore  sustained  the  bill,. suggesting,  as  a  rea- 
son  for  his  misapprehension  in  the  former  case,  that  the  etaih 
ute  of  March  29, 1799,  which  was  in  force  when  the  trial  and 
conviction  took  place,  and  when  the  former  decision  was  made^ 
only  applied  to  offenses  thereafter  committed.  This  sugges- 
tion in  turn  implied,  although  the  question  was  not  involved 
in  the  case,  that  the  statute  of  1799,  declaring  that  a  person 
adjudged  to  imprisonment  for  life  on  a  conviction  of  felony 
"shall  be  deemed  and  taken  to  be  civilly  dead  to  all  intents 
and  purposes  in  the  law,"  extended  the  common*law  conse*- 
quences  of  civil  death,  and  made  the  estate  of  the  convicted 
felon  descendible  immediately  to  his  heirs.  The  case  of  In  re 
Deming^  10  Johns.  232,  presented  the  question  of  the  effect  of 
a  pardon  of  a  person  convicted  of  a  felony,  and  sentmced  to 
imprisonn)ent  for  life,  upon  his  right  to  the  guardianship  of 
his  infant  child,  after  his  release  from  imprisonment.  It  was 
held  that  the  pardon  restored  him  to  the  relation  of  a  father, 
but  it  was  assumed  in  the  brief  per  curiam  opinion  in  the 
case  that  any  rights  of  property  in  the  convict  were  divested 
by  the  conviction  and  sentence.  This  case  arose  when  the  act 
of  1799  was  in  force.  The  case  of  Plainer  v.  Sherwotdj  Mpm, 
was  a  direct  adjudication  that,  by  the  general  rule  of  the  < 
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man  law,  civil  death  did  not  operate  aaa  divettitlirerc/  the 
eetaie^  of  the  eonvieted  felon.  The  langtmge  of  the  act  of 
1799,  that  a  person  eenteneed  to  imptiBDnment  for  life  wae  to 
be  deemed  eiviUy  dea3d^  *'  to  all  intents  and  pnrpoBes  in  the 
law,"  waa  very  special  and  eomprehenaive,  and  it  ia  not  necee- 
aaiy  to  disagree  with  the  intimation  of  the  chancellor  that  it 
extended  tbe  oonseqnenoea  of  civil  death  bejond  what  was 
Qndwstood  at  common  law.  However  this  may  be,  when  the 
langnag^  of  the  act  of  1799  was  changed  by  the  Revised  Stat- 
utes^ by  omitting  the  special  and  peculiar  words  therein,  and 
the  language  wa9  substituted  that  a  parson  sentenced  to  im- 
prisonment for  life  should  thereafter  "be  deemed  civilly  dead," 
the  provision  became  we  think,  simply  declaratory  of  the 
common  law. 

On'  looking  at  ihA  statutes  regulating  the  transfer  and  devo- 
lution of  property  upon  the  death  of  the  owner,  it  will  be 
found  that  their  natural  import  confines  the  meaning  to  a 
natural  death*  By  the  former  statute  of  wills  it  is  declared 
that  "all  persons,  except  idiots,  persons  of  unsound  mind, 
married  women,  and  mfants,  may  devise  their  real  estate," 
ete.,  and,  as  to  personal  property,  that  "every  male  person  of 
the  age  of  e^htsen  yeara,  and  every  person  not  being  a  mar- 
ried woman,"  may  dispose  of  it  by  will:  2  R.  S.  60,  sec.  21; 
and  prcfvittons  are  made  for  the  probate  of  wills  after  the 
death  of  the  testator.  The  statute  of  administrations  author- 
ises the  granting  of  fetters  of  administration  of  the  goods, 
chattds,  and  credits  of  persons  "dying  intestate":  2  Id.  73, 
see.  23.  The^  statute  regulating  proceedings  to  discover  the 
death  of  persona  upon  whose  lives  any  particular  estate  may 
depend  requires  that  the  petitioner  shall  state  in  his  petition 
"that  he  has  cause  to  believe,  and  does  believe,  that  the  per- 
son upon  whose  Hfe  such  prior  estate  depends  is  dead,"  etc.: 
2  Id.  343,  sea.  2.  An  assignment  of  dower  can  be  claimed 
only  on  the  death  of  the  husband:  1  Id.  740,  sees.  1  et  seq.  In 
none  of  these  statutes  is  tbeoe  any  intimation  that  a  civil  as 
distingaiahed  ftom  a  natural  death  was  in  the  contemplation 
of  the  legislature.  The  only  statute  we  have  found  which  per- 
mits an  inference  that  civil  death,  consequent  upon  imprison- 
ment for  lifev  operates  to  divest  tJie  convict  of  his  estate,  is  a 
provision  in  the  act  relating  to  "absconding,  concealed,  and 
non-residtot  debtors,"  which  permits  the  proceedings  author- 
ised  thereby  to  be  taken  "whenever  any  debtor  shall  be  im- 
^jsoned  ia  the  state  prison  for  a  term  less  than  his  natural 
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life'*:  2  B.  8.  15,  sec.  1;  making  no  provision  and  giving  no 
remedy  under  that  act  against  the  property  of  one  imprisoned 
on  a  life  sentence.    This  provision  was  incorporated  into  the 
Revised  Statutes  from  the  "Act  for  relief  against  absent  and 
absconding  debtors,  passed  March  21,  1801,  when  the  act  of 
March  29, 1799,  declaring  the  effect  of  a  sentence  to  imprison- . 
ment  for  life,  was  in  force.    The  most  that  can  be  said  as  to 
the  effect  of  this  section  of  the  absconding-debtor  act,  as 
bearing  upon  the  point  now  in  controversy,  is,  that  the  l^is- 
lature  may  have  assumed  that  civil  death,  resulting  from  a 
sentence  to  imprisonment  for  life,  operated  to  divest  the  of- 
fender of  his  estate.    But  when  it  is  considered  that  no  case 
in  this  state  can  be  found  where  the  will  of  a  person  impris- 
oned on  a  life  sentence  has  been  admitted  to  probate  during 
his  natural  life,  or  where  administration  has  been  granted  on 
his  estate  or  dower  assigned  as  if  he  was  dead,  nor  any  case 
where  the  title  to  property  has  been  traced  through  a  civil  as 
distinct  from  a  natural  death,  the  inference  seems  almost  irre- 
sistible that  the  doctrine  that  civil  death,  consequent  upon  a 
life  sentence,  divests  the  criminal  of  his  estate,  has  no  foun- 
dation in  our  law.    As  to  right  of  administration,  see  Frazer 
V.  FuUher,  17  Ohio,  260.    The  disabilities  flowing  from  the 
situation  of  civUUer  mortuus  have  a  wide  scope,  without  in- 
cluding this  incident.    The  statute,  without  expressly  declar- 
ing this  result,  assumes  that  a  life  sentence  of  the  husband, 
ipso  facto^  dissolves  his  marriage:  2  B.  S.  687,  sec.  9,  subd.  6. 
The  convict  cannot  sue,  although  he  may  be  sued,  and  his 
property  is  answerable  to  bis  creditors.    But  he  may  defend 
an  action  brought  against  him:  Code,  sec.  181;  Datfis  v.  Duf^ 
JUy  1  Abb.  App.  489;  Bowles  v.  Edberman,  95  N.  Y.  246.    He 
cannot  enter  into  executory  contracts  and  call  in  aid  the  courts 
to  enforce  them,  but  he  may  transfer  his  property  by  will  or 
deed:  See  Banhin^s  Heira  v.  Rankings  Eofn^  6  T.  B.  Mon.  631; 
17  Am.  Dec.  161,  and  authorities  mpra.    His  political  rights 
are  taken  from  him,  his  wife  and  children  owe  him  no  fealty 
or  obedience.    It  is  easy  to  suggest  possible  difficulties  in  the 
administration  and  protection  of  the  property  of  a  convict 
sentenced  to  imprisonment  for  life.    These  are  matters  which 
may  be  the  appropriate  subject  of  legislation.    They  have 
been  met  in  England  by  the  statute  83  and  84  Victoria,  by 
which  a  trustee  is  appointed  to  administer  the  convict's  estate 
for  the  protection  of  all  interests.    Most  of  the  difficulties 
suggested  exist  in  the  same  degree  in  the  case  of  convicts  sen- 


Digitized  by 


Google 


Oot  1888.]  AVBBT  V.  EVERBTT.  879 

tenoed  to  impriflonment  for  a  term  of  years,  during  which 
time  their  civil  rights,  by  force  of  a  prior  section  of  the  stafe- 
nte  (section  19),  are  sospended.  Bat  it  is  not  chiimed  that 
this  consequence  divests  them  of  their  property  daring  their 
imprisonment 

We  here  conclude  our  examination  of  the  interesting  ques- 
tion presented  by  this  record.  Any  one  who  takes  the  pains 
to  explore  the  ancient  and  in  many  respects  obsolete  learn- 
ing connected  with  the  doctrine  of  civil  death  in  consequence 
of  crime,  will  find  that  he  has  to  grope  his  way  along  paths 
marked  by  obscure,  flickering,  and  sometimes  misleading 
lights,  and  he  cannot  feel  sure  that  at  some  point  in  his  course 
he  has  not  missed  the  true  road.  But  there  is  a  guiding 
principle  which  in  the  present  case  greatly  aids  in  solving  the 
question  presented,  and  that  is,  that  no  one  can  or  ought  to  be 
divested  of  his  property  in  invitum^  except  by  the  clear  war- 
rant of  law,  and  this,  we  think,  is  not  found  in  the  statute  re* 
lating  to  civil  death.  The  weighty  words  of  Chancellor  Kent 
in  Platiier  v.  Sherwoody  6  Johns.  Ch.  118,  may  appropriately 
conclude  this  opinion:  ''The  penal  consequences  of  attainder 
must  be  necessary  deductions  severely  required  by  the  prem- 
ises; and  as  there  was  to  be  no  forfeiture  of  the  estate,  the 
law  would  not  be  consistent  with  itself  if  it  held  the  party 
alive  for  the  purpose  of  being  sued  and  charged  in  execution, 
and  yet  dead  for  the  purpose  of  transmitting  bis  estate  to  his 
heirs." 

We  think  the  order  of  general  term  should  be  affirmed, 
and  judgment  abeolate  entered  for  the  defendant  on  the  stip- 
ulation.   

KiBiii  J  •  dinentad  oq  the  ground  that  the  statute  of  March  29, 1799,  da- 
olaijag  that  life  oottTiots  dumld  be  '*  deemed  and  taken  to  be  eivilly  dead  to 
in  Intents  sad  puposea  in  law,"  mm  pessed  for  the  purpose  of  depriving 
the  oonvict  of  all  ci^  rights  whatsoereri  and  that  the  phraseology  of  the  Be- 
▼ised  Statntss^  that  ■aehpenooa^'shall  thereafter  be  deemed  civilly  dead," 
was  not  designed  to  ehange  the  soope  and  meaning  of  the  previous  statute. 
'* Hie  mle  mm  tbojfij  eipressed  in  more  concise  and  appropriate  language." 

dm.  DsAiB,  AVD  THB  BzxisT  TO  WmoB  It  is  Reooqvizxd  nr  Awnwai. 
— Theseqpeof  thia  question,  while  broad  enough  in  its  possibilities,  is  never- 
theless somewhat  limited  as  determined  by  the  adjudicated  cases  in  this 
eoontry.  It  is  tme  that  there  are  Bnglish  cases  which  enunciate  certain 
prineiples  aa  goveniing  the  law  reUting  to  oivfl  death.  How  far  those  prin- 
eipiss  are  appUeable  in  this  country  depends  neoessarily  upon  the  extent  to 
whidi  the  law  of  Wngland,  aa  declared  by  those  decisions,  is  here  in  f oroai 
Ihe  atriotness  of  the  early  English  law  was  greatly  modified,  and  many 
iiasbilitiaa  whioh  had  lonneEly  existed  were  aboUshed  by  atatata  aa  aiviU- 
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latian  adfUflad,  mnd  mm^d  idaaa.iiL  cannqmence  broadfsnfid:  1  Bla.  Com. 
132;  2  Kent'i  Com.  386,  387;  7  Anne,  c  22;  17  Oeo.  H,  &  29;  64  Geo.  HL, 
c.  146;  21Jao.I.,  &28;  8  ft  4  Wm.  IV.,  c  106;  83  ft  84  Yict,  c.  23.  Wlule 
the  ntlevof  the  oonmon  Ittw  in  force  in  HftgJMMl  at  the  time  of  our  eeycrence 
from  the  mother  eoontrT^are  in  force  haxe,  yet  tiiey  axe  oaly  in  fbcee  in  to 
far  as  they  are  applicable  to  oar  institationa,  tennres,  and  fonn  of  gov- 
ernment: Wilbur  ▼.  Tobent  16  Pick.  177.  And  the  maxim  that  all  lands 
were  granted  originally  out  of  the  aoyereign,  and  were  holden  mediately  or 
immediately  of  the  crown  (2  Bla.  Com.  53),  i»  the  fonn&tion-etone  on  which 
the  law  of  escheats  and  foif extm»  waa  eieoted;  hot  theae^  as  la  aaid  in  the 
principal  case,  were  only  incidenta  of  attainder  for  Ucauun  or  felony,  another 
incident  of  such  attainder  being  civil  death.  Thns  *'  civil  death  commenced 
if  any  man  was  banished  or  abjnred  the  realm  by  the  process  of  the  common 
law,  or  entered  into  religion,  —  that  is,  went  into  a  monastery,  and  became 
thero  a  monk  professed,  — in  which  caaes  he  was  absdntely  dead  in  law,  and 
fiudi  heir  shonld  have  his  estate ":  1  Cooky's  Bla.  Com.  132:  So^  also^  if 
a.  man  was  attainted  of  treason  or  felony,  and  banished  forever,  or  left  the 
kingdom  upon  a  conditional  pardon  after  judgment  of  death:  1  Id.,  note  12; 
1  Abbott's  Law  Diet.,  tit.  Civil  Death.  It  is  said  in  2  Kent's  Com.,  6th  ed., 
38G,  that  **  forfeiture  of  property,  in  cases  of  treason  and  felony,  was  a  part 
of  the  oommoA  law,  and  must  exiat  at  thia  day  in  the  juxsspmdenco  of  tiiose 
states  where  it  haa  not  been  aboliBhed  by  their  constitatbns  or  by  statute  ** 
But  the  court  in  Fraterr,  Fulcher,  17  Ohio^  260,  argues  as  follows:  "It  ia 
said  that,  by  the  rules  of  tiie  common  law,  there  is  such  a  thing  as  a  civil 
death  as  well  as  a  natural  death.  We  know  that  in  England  thero  aro  caaes 
la  which  a  mux,  although  in  fnll  life,  is  said  to  be  dvilly  dead;  but  I  have 
not  learned,  until  this  case  was  brought*  beforo  us,  that  thero  waa  but  ono 
kind  of  death  known  to  our  laws.  In  Kew  Tork  they  have  a  statute  which 
provides  that  when  a  man  is,  for  the  punishment  of  crime,  sentenced  to  im- 
prisonment in  the  penitentiary  for  fife,  he  shall  be  eonaiderod  as  civilly  dead 
to  all  intanta  and  purpoaas  in  law.  In  the  caae  of  Troup  v.  ITood^  4  Johns. 
Ch.  247,  Chancellor  Kent  says  that  ho  approhenda  that  this  law,  which  was 
passed  March,  1799,  was  only  dedaratory  of  the  existing  law.  This  opinion 
is  based  on  the  pro-existing  statutes  of  the  state,  and  upon  the  common  law 
of  England,  which,  by  statute,  was  part  of  the  law  of  New  Tork.  In  the 
aubsequent  case  of  Plainer  v.  Sherwood^  6  Id.  118,  the  chancellor  sayn  he  was 
mistaken  in  the  opinion  expressed  in  the  case  just  cited;  that  the  act  of  1799 
waa  only  declaratory  of  the  ^•»^tt^'*g  law*  And  in  the  lattnr  ease  he  decides 
that  although  a  man  might  be  aentenned  to  iniprisottment  for  life  in  paniah- 
ment  for  crime,  atill  he  would  not  be  held  to  be  civilly  dead  nnleaa  the  crime 
was  committed  after  the  law  of  1799  took  affect.  If,  then,  we  rely  vpon  the 
authority  of  Chancellor  Kent^  thero  ia  no  prinniplto  el  tlia  onmrnm  law  by 
which  a  num  (impriaoned  for  life)  would  be  held  to  be  cisdlly  dead.  •  •  .  •  It 
haa  been  anggeated,  however,  that  for  the  legiaUtnro  to  enact  that  the  estate 
of  a  person  in  anch  aitnationahould  be  disposed  of  aa  if  he  wero  dead  would  be 
a  violation  of  that  clause  of  the  conatitn^n  which  deolaroa  that '  no  convic- 
tion ahall  work  oomq^tion  of  blood  or  forfeituro  of  eatate.'  Whether  it 
be  ao  or  not  depends  upon  the  meaning  which  we  attach  to  the  word  '  for- 
feituro,' aa  uaed  in  thia  connection.  To  me  it  Bossxm  dear  that  the  intention 
of  the  oonvention  in  the  introdnctiaai  of  this  dause  waa  to  guard  against 
evils  existing  in  the  country  from  which  many  of  oar  laws  aro  derived.  In 
England,  the  oonviction  of  many  affniiBflri  works  '  coxruption  of  blood  and  for- 
feituro of  eatate.'    llie  forfdtnro  ia  to  the  kini^    Tha  blood  ia  oortuBted. 
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The  attainted  person  can  neither  inherit  from  his  taumUxu,  nor  can  he 
transmit  inheritance.  His  property  is  not  given  to  his  heirs^  hut  by  the 
forfeiture  is  taken  from  them.  ....  It  was  against  snoh  a  state  of  things 
that  the  conrention  intended  to  proride." 

Again,  under  the  En^Jish  law,  escheat  had  a  wider  meaning  than  it  has 
under  our  lawa^  since  there,  in  addition  to  the  tenant's  dying  without  heirn^ 
if  his  ''blood  was  corrapted  and  stained  by  the  commission  of  treason  or 
felony, "  he  forfeited  his  fend:  2  Bla.  Com.  72,  246;  and  in  the  American 
states,  escheat  means  the  reversion  to  the  state  when  the  title  to  land  fails 
for  lack  of  heirs  or  derxsees,  or  where  the  tenant  is  an  alien:  HMght§  y.  Stai€f 
41  Tex.  10,  17;  3  Wasfabam  on  Real  Property,  448.  8o  forfeitare  was  a 
part  of  tiie  pnmshmsnt  for  the  offense,  and  ''does  not  relate  to  the  feudal 
system  **;  and  escheat  wss  a  fmit  snd  coDseqnence  of  the  doctrine  of  tennres. 
"Escheat  operates  in  sabordination  to  this  more  ancient  and  superior  law  of 
forfeitare  ":  2  Bla.  Com.  251,  252.  There  was  also  a  diflBsrence  between  for- 
f eitmre  of  lands  and  of  goods  snd  chattels^  lands  being  forfeited  on  attainder, 
and  not  before,  and  chattels  were  forfeited  on  oonTiction:  4  Comyn's  Digest^ 
413^  note  u,  1.  It  is  provided  by  the  laws  of  the  United  States  that  no  at* 
tsinder  of  treason  shall  work  cormptian  of  blood  or  forfeitare,  except  daring 
the  life  of  tike  person  attainted:  Beety's  Tederal  Oonstitation,  2d  ed.,  229;  2 
Kent's  Com.,  6th  ed.,  386;  Desty^  AmerioiBi  Criminal  Iaw,  sec.  68;  see,  as 
to  the  present  law  in  En£^d,  Stats.  8  ft  4  Wm.  IV.,  c.  106;  54  Geo.  m., 
c  145.  So  "several  of  the  state  constitations  have  provided  that  no  attain- 
der of  treaaon  or  felony  shall  work  corraption  of  blood  or  forfeitare  of  estate 
except  daring  the  life  of  the  offonder,  and  some  of  them  have  taken  away 
the  power  of  forfeitare  absdntely,  without  any  such  exception  **:  2  Eent'a 
Com.,  6tii  ed.,  386.  Nor  is  heritable  blood  corrapted  by  on  act  of  one  com- 
ing witliin  the  provisions  of  the  confiscation  act  of  Congress  of  July  17,  1862: 
Bigelow  v.  Fontit,  0  WalL  339,  352.  So  it  is  said  in  Desty*s  Federal  Con- 
stitution, 2d  ed.,  229,  that  "the  confiscation  act  provided  against  any  for- 
fsitore  of  real  estate  beyond  the  life  of  the  offender.  All  that  can  be  sold 
nnder  tiie  confiscstianact  is  the  right  to  the  property  terminating  with  the 
life  of  the  person  for  whose  offense  it  had  been  seised.  Cnly  the  life  estate 
is  subject  to  condemnation  and  sale."  Again,  "persons  attainted  of  high 
treason  were  formerly  inoompetent  to  devise  their  lands,  since  by  several  old 
statutes  the  real  estates  of  a  traitor  were  by  tiie  attainder  ipso  /aeto  vested 
in  the  crown.  The  lands  of  all  persons  attainted  for  petit  treason  and  felony 
formerly  escheated  to  the  king  or  other  feudal  lord  by  reason  of  the  cormption 
of  blood  conBeq[uent  on  attainder,  wliich  of  course  prevented  the  descent  to  the 
heir,  and  the  devisees  of  such  persons  were  absolutely  void  or  voidable,  as  in 
tlie  case  of  an  alien,"  untQ  1870.  So  "  treason  and  felony  incapacitated  per- 
sons from  making  a  will  of  personal  estate  whidi  beoune  forfeited  to  the 
crown  on  oonviction  ";  and  such  was  tiie  case  until  the  act  of  33  ft  34  Vict, 
e.  28,  wnder  which  the  convict  or  felon  was  only  temporarily  deprived  of  his 
real  and  personal  estate,  since  an  administrator  might  be  appointed  who  held 
the  property  in  trust  only,  and  the  convict  might  dispose  of  the  same  by  wills 
lJflnnanonWiIl8,5ihed.,  42etseq.  In  California  it  is  held  that  "the  for- 
feitDres  and  disabilities  imposed  by  the  common  law  upon  persons  attainted 
of  fekny  are  iraknown  to  the  laws  of  that  state,"  and  that  no  consequences 
Mkm,  except  those  dedared  by  statute;  but  "if  tiie  convict  be  sentenced 
lor  life,  he  becomes  cMBter  fliorfmis^  or  dead  in  law  in  respect  to  his  estate, 
as  if  he  was  dead  in  fact."  This  is  statutory,  however,  and  if  the  sentence 
be  "  for  a  tenn  less  tiian  lile,  his  civil  rights  are  only  suspended  during  the 
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term,  and  he  forfdti  only  all  pablio  offieee  and  priTate  tnat%  anihoritj,  and 
power  ":  Matter  qf  Bdate  qfKerac,  85  GaL  392,  396;  95  Am.  Dea  111.  As 
to  the  time  when  a  pexaoD  doUUer  mortum  beoame  divested  of  tiUe^  it  is  said 
that  "  by  the  civil  law,  aa  well  as  by  the  common  law,  the  king  cannot  take 
upon  himself  the  possession  d  an  estate  said  to  hare  escheated  nntil  the  fact 
b  judicially  ascertained  by  a  proceeding  in  the  nature  of  an  inqnest  of  office  **: 
People  V,  Folmmi,  5  CaL  374,  879.  So  an  alien  may  hold  against  every  one, 
and  even  against  the  government^  nntil  office  found:  Id.  "These  inquests 
of  office  were  devised  by  law  as  an  authentic  means  to  give  the  king  his  right 
by  solemn  matter  of  record,  without  which  he,  in  general,  can  neither  take 
L'or  part  from  anything":  3  Bla.  Com.  259.  One  exception,  however,  ex- 
isted in  cases  of  attainder  for  high  treason  where  an  inquisition  of  office  was 
unnecessary,  the  forfeiture  resulting  instantly:  Id.  In  support  of  these  pro- 
positions, see  Faxrfaat  v.  ZTttitfer,  7  Cranch,  603;  Oroig  v.  Sa4fi>rd,  3  Wheat. 
594;  Jones  v.  McAfaaten,  20  How.  8;  Bigelow  v.  Forrest,  9  Wall.  339,  352, 
353;  Wilbur  v.  Tobey,  IG  Pick.  177;  Jaekeon  v.  Adams,  7  Wend.  367;  State 
ex  rel.  AUomey-Oeneral  v.  TUghmant  14  Iowa,  474;  Commonwealth  v.  HUe,  6 
Leigh,  588;  29  Am.  Dec  226,  and  note  232;  Barbour  v.  KtHson,  1  Litt.  60; 
Bradstreetr.  Supervisors  etc,  13  Wend.  546;  contra,  Inre  Mahm^s  Estate,  21 
S.  C.  435,  446,  447;  BM  v.  State,  74  Ind.  252;  Heirs  qf  ffoUinum  v.  PeeUes, 
1  Tex.  673;  Bubeds  v.  Gardner,  7  Watts,  455;  WhUe  v.  White,  2  Met.  (Ky.) 
185;  Colgan  v.  McKeon,  24  K.  J.  L.  566;  G'HanUn  v.  Den,  20  Id.  31;  Crane 
V.  Beeder,  21  Mich.  24;  4  Am.  Bep.  430;  Farrar  v.  Dean,  24  Mo.  16;  PucheU 
V.  StaU,  1  Sneed,  355;  Kennedy  v.  Strong,  14  John.  128,  129;  Fontaine  v. 
Pluenix  Ins,  Co,,  11  Id.  293.  So  by  the  common  law  it  has  been  held  that 
the  forfeiture  for  treason  or  felony  by  verdict  or  confession  relates  back  to 
the  time  of  the  fact,  to  avoid  all  alienations  afterwards:  Co.  Lit.  390  b; 
Jackson  v.  Preoost,  2  Caines,  164;  but  there  were  exceptions,  however,  to 
this  rule:  Hale  P.  0.  264,  270;  4  Bla.  Com.  882;  Co.  Lit  13. 

So  far  we  have  considered  the  fundamental  law  of  England  applicable  to 
civil  death,  the  principles  governing  the  decisions  in  that  country,  their  anal- 
ogy to  the  laws  of  this  country,  also  the  time  when  the  property  is  divested 
out  of  the  person  etvUiter  mortmts  in  England  and  in  this  country,  the  cases 
here  being  principally  those  of  escheats.  In  applying  the  principles  underly- 
ing the  reasoning  of  the  English  cases,  the  courts  have  held  that  "  a  man  at- 
tainted of  felony  or  murder,  etc,  may  make  a  grant  of  a  rent  or  common,  or 
a  feoffment,  etc,  and  the  same  shall  bind  all  persons  but  the  king  (for  his 
time)  and  the  lord  of  whom  the  land  is  holden  ":  Denman,  C.  J.,  in  Doe  denu 
Griffith  v.  Pritehard,  5  Bam.  &  Ad.  765,  781,  2  Kev.  &  M.  489,  decided  as 
as  late  as  1833,  and  the  same  judge  adds  that  the  passage  in  Coke  on  little- 
ton,  42  b,  is  consistent  with  this  ruling,  although  seemin^^y  contra.  So  an 
attainted  person  might  be  charged  in  a  civil  action,  and  would  not  be  dis- 
charged on  motion,  but  would  be  bound  to  answer:  Bamsey  v.  McDonald,  1 
W.  Black.  80;  though  it  is  decided  in  Bonndl  v.  Bcme  etc  B.  B.  Co,,  12  Hun, 
218,  that  while  such  convict  is  deprived  of  his  rights  as  a  plainti£^  yet  he  is 
not  relieved  from  liability  as  a  defendant.  So  a  wife  was  entitled  to  dower 
in  caM  of  a  civil  as  well  as  a  natural  death:  Marsh  v.  HutchinsoH,  2  Boa.  &  P. 
226,  231;  but  this  is  contra  to  the  law  as  declared  by  Sir  Edward  Cok«  in  1 
Inst.  33  b,  where  it  is  stated  that  dower  only  arises  on  the  natural  death,  not 
the  civil  death,  of  the  husband,  though  the  case  of  Marsh  v.  Hutchinson,  sigpra, 
follows  Bracton,  lib.  4,  tract  6,  c.  7,  fd.  801  b;  Britton,  cap.  106,  foL  251;  and 
the  old  books,  Perkins,  sec  307,  and  Gilbert  on  Dower  in  Uses,  401,  support 
certainly  in  part  the  law  as  dedared  by  Coke,  sagmi.  It  is  also  said  in 
Washburn  ou  Real  Property,  5th  ed.,  252,  that  «'by  the  000101011  law  the 
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sritlow  of  a  convicted  traitor  conld  not  recover  dowBr.  Bat  it  ia  believed 
that  noaaoh  principle  was  ever  introduced  into  the  laws  of  this  country. " 
The  fiction  of  law  which  supposes  a  husband  as  civilly  dead  permitted  the 
wife  to  bo  sued  for  assault  in  her  own  name  in  such  case:  MarA  v.  fftUchinaon, 
2  Bos.  &  P.  226,  232.  So  a  woman  whose  husband  had  been  banished  by  act 
of  Parliament  has  been  declared  capable  of  making  a  will  nnder  the  common 
Uw:  PorOand  v.  Prodgers,  2  Vem.  104;  and  see  CvUer  v.  BuOer,  25  N.  H. 
843;  57  Am.  Dec.  980.  In  CormoallT.  ffoyt,  7  Conn.  420,  the  wife  was  per- 
mitted to  sue  as  a/ems  §ole  upon  a  writing  given  her  to  secure  her  the  payment 
of  a  sum  of  money,  her  husband,  a  citizen  of  Connecticut^  having  abandoned 
his  country  and  joined  with  its  enemies  hello  flagrante.  The  court  said:  '*  B7 
the  common  law,  when  a  husband  was  banished,  abjures  the  realm,  or  goes 
into  exile,  he  becomes  dvUiter  moriutis^  and  the  wife's  power  of  contracting, 
suing,  and  being  sued  revives";  and  it  adds,  citing  from  Judge  Swift,  the 
most  able  exponent  of  the  common  law  as  applicable  to  that  state:  '*0n 
the  same  principle,  where  a  hu&band  has  been  sentenced  to  Newgate,  or  any 
of  the  public  prisons  of  the  United  States  for  life,  or  even  for  a  shorter  time, 
it  would  seem  the  wife  ought  to  have  the  same  power  to  make  contracts  and 
to  sue  and  be  sued  as  tk/eme  wle."  We  would  sugpfest  in  tins  connection, 
however,  that  the  right  of  a  married  women  to  sue  and  be  sued  as  a  /erne  ioU 
is,  in  view  of  the  constantly  progressive  legislation  in  her  favor  in  the  several 
states,  dependent  in  almost  every  conceivable  case  which  might  arise  upon 
other  principles  than  those  declared  by  Judge  Swift.  Administration  might 
formerly  be  granted  upon  the  estate  of  a  monk  as  if  he  were  actually  dead, 
tho  administrator  having  the  same  rights  as  if  he  were  naturally  deceased: 
1  Bla.  Com.  132;  and  a  lease  determined  upon  a  monk's  entry  into  religion: 
Id.  As  to  other  persons  civilly  dead,  see  33  &  34  Vict,  c  23;  1  Jarman  on 
Wills,  5th  ed.,  42.  In  Ohio,  the  case  of  Atoer  v.  FulcJter,  17  Ohio,  260,  holds 
that  administration  cannot  be  granted  on  the  estate  of  a  person  under  sen- 
tence of  imprisonment  for  life.  The  reasoning  in  that  case  states  the  rule 
certainly  of  the  common  law  fully  and  clearly,  and  to  the  result  of  the  re- 
searches of  the  court  in  that  case  but  Yery  little  can  be  added  outside  of  the 
full  consideration  given  the  question  in  the  principal  case.  The  words  of  the 
court  are,  that  there  is  nothing  "in  the  legislation  of  the  state  which  would 
authorize  the  appointment  of  an  administrator  upon  the  estate  of  a  person  in 
this  situation," — one  imprisoned  for  life.  We  have  failed  to  discover,  after 
a  most  thorough  examination,  a  single  case  of  value,  as  determining  the  pres- 
ent law  in  this  country,  where  it  is  held  that  any  person  other  than  a  monk 
professed  was  considered  dvUUer  mortuua  to  the  extent  that  administration 
might  be  taken  out  for  that  reason  upon  his  estate,  or  the  land  vest  eo  itutanti 
by  reason  of  such  fact  in  his  heirs.  We  deduce,  therefore,  that  in  those 
states  where  there  is  a  statutory  provision  that  one  imprisoned  for  life  shall 
be  deemed  civilly  dead^  the  legitXature  could  not  have  intended  that  such 
convict  should  labor  under  greater  disabilities  than  those  entailed  by  the 
common-law  decisions;  and  if  the  strict  rule  of  the  common  law  is  not  to  be 
followed,  it  must  be  assumed — and  especially  so  in  view  of  our  institutions 
and  tenures  here,  and  also  in  view  of  the  fact  that  such  conviot  may  be  par- 
doned —  that  CBB  ehUUer  mortuua  under  the  statutes  ought  not  to  be  deemed 
naturally  dead  so  far  as  retaining  his  tiUe  to  property  and  protecting  it  is 
eoooemed,  and  that  it  ought  not  certainly  to  devolve  upon  his  suoeessors  or 
heirs  simply  because  of  the  disability  of  imprisonment.  This  constmotion  of 
those  statntes  would,  it  seems  tons,  be  founded  in  greater  jnstioe  and  more  in 
eonsonanee  with  tiie  reason  of  the  law,  and  more  in  kee^ng  with  tiie  spifit 
ef  mr  fariitntiflni^  than  a  coDolnsion  to  the  ctmkiL 
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Parehurst  V.  Berdbll. 

[110  VlW  You,  8».J 

JfifrropFKL. — Whatevzr  is  Adjuvioatkd  BirwvBif  DBFXRDAim  bM  the 
same  effect  between  them  as  reajmUeata  as  if  they  appeared  in  the  ao- 
tion  aa  plaintiff  and  defendants 

Am  Aftsal  ntOM  a  Judgicxht  doss  hot  Suspxnd  its  Opsbatioit  aa  an 
estoppeL 

ReVB&SAL    OT   JuDQlfXNT  AVTIA    It  HAS  BEEN    RECEIVED  AS    EtXDENCB  ZH 

Anothxb  AcnoN  cannot  operate  retrospectivelj  bo  aa  to  render  ita  re* 
ception  crroneona.  The  fact  of  reversal  cannot  appear  by  the  record  in 
the  aecond  action;  and  the  only  remedy  of  the  injured  party,  if  any  he 
have,  ia  by  motion  for  a  new  triaL 

JUDGHSirr  WILL  NOT  BE  REVERSED  FOB  THE  RBCEPnON  07  IXFBOFEB  EVI- 
DENCE if  the  same  result  moat  have  been  reached  bad  anch  evidence 
been  exclnded. 

Pabtt  Consenting  that  Witness  TssTirr  xo  CoNnDBMTZAi.  and  Pbivi* 
LEQSD  CoionrNiCATiONS  OD  direct  and  croea  examination  cannot  there- 
after have  the  evidence  stmck  oat  on  the  gronnd  that  it  related  to  a 
confidential  conmmnication. 

OOJUriDENTlAL  COMUUNICATIONS  BETWEEN  HUSBAXD  AND  WlR  WHEN  AlON^ 

which  the  code  of  Kew  York  prohibits  either  from  teati^ying  to,  are  each 
only  aa  are  of  a  confidential  nature,  and  are  induced  by  the  marital  re- 
lation, and  do  not  include  ordinaxy  oonveraations  relating  to  matters  of 
businesa. 

Actiok  by  Mrs.  Eliza  Parkhuret  agamst  Robert  H.  Berdell, 
to  compel  him  to  account  for  moneyB  and  eecnrities  to  ber 
belonging  and  by  him  appropriated,  and  to  have  the  amount 
found  due  declared  to  be  a  lien  on  certain  realty.  The  cause 
was  referred  to  a  referee,  who  found  that  plaintiff's  husband, 
Sylvester  C.  Parkhurst,  died  April  12, 1867,  at  which  time  he 
was  the  owner  of  certain  specified  stocks  and  bonds  which  he 
bequeathed  to  plaintiff,  and  of  which  she  took  possession;  that 
she  loaned  these  securities  to  defendant  in  the  years  1869  and 
1870;  that  he  sold  part  of  them,  and  on  a  settlement  with  her, 
it  was  found  that  he  owed  her  $16,000,  for  which  he  gave  her 
his  note,  dated  July  1,  1870;  that  after  this  statement  he  still 
held  securities  belonging  to  plaintiff,  and  for  which  he  gave 
her  a  receipt,  dated  January  1, 1870;  that  at  a  settlement  in 
January,  1875,  there  was  dye  plaintiff  $34,569.61,  for  which 
defendant  gave  her  his  note;  and  he  still  had  the  securities 
mentioned  in  the  receipt,  and  he  refused  to  return  them  on 
demand,  and  fa^d  converted  them;  that  on  September  24, 1878, 
to  secure  the  payment  of  indebtedness  to  plaintiff  and  the  re- 
turn of  her  securities  or  their  proceeds,  defendant  executed  his 
bond  to  plaintiff  tar  $80|000,  and  he  and  his  mi&  ezecated  a 
mortgage  on  iml  estate  in  New  York  City;  tiiattbat  moitcage 
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was  Batiflfied,  and  in  its  Btead  a  mortgage  was  pven  by  defcnd- 
ant  on  real  estate  in  the  town  of  Goehen,  Orange  Coonty,  New 
York;  that  this  latter  mortgage  was  handed  to  defendant  to 
be  recorded,  bnt  he  neglected  and  refused  to  place  it  of  record; 
that  a  deed  of  trust,  dated  December  12, 1862,  purporting  to 
be  made  by  defendant  to  Sylvester  C.  Parkhnrst,  for  lands  in 
New  York  City,  was  never  delivered,  nor  did  it  ever  become  an 
operative  instrument;  and  finally,  that  plaintiff  was  entitled  to 
judgment  for  $125,620.80,  and  to  a  lien  on  the  Goshen  realty 
for  $80,000,  and  interest,  to  the  same  extent  as  if  the  mortgage 
had  been  recorded.  Judgment  entered  in  the  trial  court,  pur- 
suant  to  ihe  report  of  the  referee,  was  affirmed  by  the  general 
term  on  appeal. 

OdMn  FfoHy  for  the  appellant 

8.  W.  FuUerUm^  for  the  respondent 

BjkBL,  J.  A  caxeftd  scrutiny  of  the  record  satisfies  us  that 
there  was  sufficient  evid^ice  to  warrant  the  essential  findings 
of  the  referee,  and  they,  having  been  affirmed  by  the  general 
term,  must  remain  undisturbed.  The  facts  found  justified  the 
rdief  granted,  and  it  is  incumbent  upon  us  now  only  to  con- 
sider whether  there  were  any  errors  committed  by  the  learned 
referee  in  his  rulings  during  the  progress  of  the  trial. 

The  plaintiff  offered  in  evidence  the  judgment  roll  in  an 
action  of  "Ambrose  8.  Murray  (suing  on  behalf  of  Iiimself 
and  all  other  judgment  creditors  of  Bobert  H.  Berdell  who 
ehall  come  in  and  seek  relief  by  and  contribute  to  the  ex- 
penses of  this  suit)  against  Bobert  H.  Berdell,  Charles  P. 
Berdell,  Mra.  A.  Berdell,  Srastus  S.  Spencer  as  receiver  of 
Robert  H.  Berdell,  and  Eliza  W.  Parkhursf  The  defendant 
objected  to  the  admissibility  of  the  record  in  evidence  "as  not 
being  competent  testimony  in  this  case  against  him,''  and  the 
objection  was  overruled  and  the  record  received  in  evidence. 

It  does  not  appear  for  what  purpose  the  record  was  offered 
and  received,  nor  was  any  particular  objection  to  it  specified. 
It  does  not  appear  what  use  the  referee  made  of  it,  and  it  is 
impossible  to  perceive  what,  if  any,  weight  or  bearing  it  had 
upon  his  determination.  There  was  no  finding  in  reference 
to  it,  and  none  was  requested.  The  counsel  for  the  appellant 
did  not,  in  his  argument  before  us,  point  out  wherein  he  re- 
garded the  record  incompetent  as  evidence  when  it  was  re- 
eehed;  and  we  are  unable  to  say  that  it  was  incompetent 

Ax.  St.  Bit..  Vol  VL  -» 


Digitized  by 


Google 


886  PARKHUR8T  V.  Berdell.  [New  York, 

The  action  in  which  that  judgment  was  rendered  was  brought, 
among  other  things,  to  set  aside  certain  conveyances  of  and 
liens  upon  the  lands  of  Robert  H.  Berdell,  as  a  fraud  upon 
his  creditors,  and,  among  other  things,  the  court  found,  as  the 
referee  found  in  this  action,  that  certain  deeds,  absolute  in 
form,  given  by  Berdell  to  Mrs.  Parkhurst,  were  subsisting 
mortgages,  and  that  he  was  indebted  to  her  just  as  the  referee 
found  he  was  in  this  action,  and  that  he  gave  her  the  first 
mortgage  for  eighty  thousand  dollars,  and  the  substituted 
mortgage  upon  the  Goshen  property  for  the  same  sum,  under 
the  circumstances  and  upon  the  consideration  found  by  the 
referee  in  this  action;  and  it  was  found  and  adjudged  there 
that  the  trust  deed  for  the  benefit  of  his  children  had  never 
been  delivered,  and  never  took  effect.  Mrs.  Parkhurst  was  a 
party  to  that  action,  and  there  was  litigation  between  her  and 
him  as  adverse  parties,  although  both  of  them  were  defend- 
ants, and  therefore  whatever  was  adjudicated  as  between 
them  estopped  them  as  if  the  adjudication  had  been  made  in 
an  action  wherein  one  of  them  was  plaintiff  and  the  other  de- 
fendant. As  it  appears  to  have  been  material  to  establish  in 
this  action  some  of  the  matters  adjudicated  in  that  in  favor 
of  Mrs.  Parkhurst,  it  was  competent  for  her  to  establish  them 
by  the  judgment  roll  introduced  in  evidence.  But  that  judg- 
ment was  rendered  in  September,  1878,  and  before  the  trial 
of  this  action  an  appeal  had  been  taken  to  the  general  term. 
That  is  all  that  appeared  upon  the  trial  of  this  action.  But 
the  appeal  did  not  suspend  the  operation  of  the  judgment  as 
an  estoppel.  The  records  of  our  court,  however,  disclose  that 
that  judgment  was  a£Birmed  at  the  general  term,  and  upon 
appeal  to  this  court,  was  reversed  in  October,  1884,  on  the 
ground  that,  as  matter  of  law,  upon  the  undisputed  facts,  the 
trust  deed  above  mentioned  was  delivered,  and  did  take  effect: 
Wallace  v.  BerdeUj  97  N.  Y.  13.  Upon  the  argument  before 
us.  the  onljr  objection  specified  to  the  judgment  roll  as  evi- 
dence was  that  the  judgment  had  thus,  several  years  after  it 
had  been  received  in  evidence,  been  reversed.  But  such  an 
objection  is  not  available;  it  does  not  appear  in  the  record 
now  before  us.  If  the  judgment  roll  was  competent  evidence 
when  received,  its  reception  was  not  rendered  erroneous  by 
the  subsequent  reversal  of  the  judgment.  Notwithstanding 
its  reversal,  it  continued,  in  tMs  action,  to  have  the  same 
effect  to  which  it  was  entitled  when  received  in  evidence. 
The  only  relief  a  party  against  whom  a  judgment  which  has 


Digitized  by 


Google 


Oct  1888.]  Parkhubst  v.  Bsbpsix.  887 

been  enbeequently  reversed  has  thus  been  reoeiTsd  in  evi- 
dence can  have  is  to  move  on  that  fact,  in  the  court  of  origi- 
nal jurisdiction,  for  a  new  trial,  and  then  the  court  can,  in  the^ 
exercise  of  its  discretion,  grant  or  refuse  a  new  trial,  as  justice 
may  require. 

I  might  stop  here  upon  this  branch  of  the  case;  but  the^ 
learned  counsel  for  the  plaintiff  seems  to  admit  that  the  judg- 
ment in  that  action  had  ceased,  by  its  reversal,  longer  to  have 
any  effect,  and  hence  I  ought  to  proceed  further,  and  show  that 
the  receipt  of  the  judgment  roll  did  not  prejudice  the  defend* 
ant.  We  are  still  confronted  with  the  difficulty  to  determine 
for  what  purpose  it  was  offered,  and  what  effect,  if  any,  was 
given  to  it  as  evidence.  But  the  counsel  on  both  sides  seem 
to  assume  that  it  was  introduced  for  the  purpose  of  establish- 
ing the  fact  that  the  trust  deed  was  not  delivered,  and  that  it 
never  took  effect,  and  I  will  proceed  upon  that  assumption. 
This  court,  upon  the  appeal  in  the  other  case,  did  not  deter- 
mine that  Berdell's  evidence  as  to  the  delivery  of  the  trust 
deed  ought  to  have  been  credited,  but  that  the  undisputed 
facts  showed  in  law  a  delivery;  and  as  the  fisusts  proved  in  this^ 
case  as  to  the  delivery  of  that  deed  were  substantially  the 
same  as  those  proved  in  that  case,  we  must  assume  that  the 
deed  was  delivered,  and  that  it  had  operation  and  effect,  and 
that  therefore  the  referee  erred  in  his  conclusion  that  it  was 
not  delivered.  We  are,  nevertheless,  upon  this  assumption,  of 
opinion  that  the  error  was  not  prejudicial  to  defiandant  The 
evidence  on  the  part  of  the  plaintiff  was  to  the  effect  that  the 
first  mortgage  of  eighty  thousand  dollars  was  given  to  secure 
her,  as  found  by  the  referee.  The  evidence  on  the  part  of  the: 
defendant  was  to  the  effect  that  the  mortgage,  although  made 
to  her,  was  given  to  secure  his  son  Charles  fixr  his  interest  in 
the  trust  property  which  he  had  conveyed  and  used  for  his. 
own  benefit.  The  referee  wholly  discredited  his  evidence,  and 
found,  upon  proof  greatly  preponderating,  that  it  was  given  for 
the  purpose  claimed  by  her.  In  view  of  all  the  evidence^ 
which  cannot  be  particularized  here,  we  think  the  finding  of 
the  referee  as  to  that  mortgage  would  have  been  the  same  if  he 
had  also  found,  as  a  matter  of  law,  that  the  trust  deed  had 
been  actually  delivered.  But  still  further,  he  testified  that  he 
never  promised  to  give,  and  never  gave,  the  substituted  mor^ 
gage,  and  denied  all  plaintiff's  evidence  in  reference  thereto. 
The  referee  wholly  discredited  this  evidence,  and  found  that 
the  mortgage  was  given  as  claimed  by  the  plainti£E^  and  thai 
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mortgage  i«Bte  whoD j  upon  fbe  endeaoe  fnrniBhed  m  faer  be- 
halC  The  defendant  makea  no  claim  or  pteteneo  that  that 
mortgage  was  execoted  fctr  the  benefit  of  hns  aon,  or  that  it  had 
any  connection  with  or  relation  to  the  tmsC  deed.  He  denies 
its  existence,  and  if  it  had  existence,  it  must  have  been  made 
for  the  purpose  testified  lo  by  her.  We  can  therefore  see  no 
reason  for  saying,  upon  any  view  of  the  case,  thst  this  jndg- 
ment  ought  to  be  reyersed  on  accovmt  of  the  reception  of  the 
judgment  roll  in  evidenee,  or  the  finding  of  the  referee  there 
complained  <^. 

During  the  progress  of  the  trial,  Mrs.  Berdell,  the  wife  of 
the  defendant,  upon  the  examination  of  plaintiSTs  ooms^ 
gave  evidence  as  to  conversations  with  him  when  they  were 
alone  as  to  plaintiff's  securities  taken  by  him,  his  obligations 
to  her  for  the  same,  and  his  prooatse  to  secure  her  therefor. 
She  was  cross-examined  by  hie  counsel  as  to  the  same  conver- 
sations, and  th^i,  after  the  answers  had  been  taken,  his  coun- 
sel having  previously  made  no  objection  to  the  evidence, 
moved  to  strike  it  out,  on  the  ground  that  the  conversations 
were  confidential  communieaticos,  and  prohibited  under  sec* 
tion  831  of  the  code.  The  motion  was  denied,  and  this  is  now 
complained  of  as  error.  It  is  a  complete  answer  to  this  ex* 
ception  that  the  objection  came  too  late.  Tbe  defendant  could 
not  lie  by,  tacitly  consent  to  the  examination,  and  take  his 
chances  as  to  the  evidence,  and,  when  it  proved  unsatisfactory 
to  him,  complain  of  its  admissibility:  Qtein  v.  Lhyd,  41  N.  Y. 
349;  MtUer  v.  Montgcmery^  78  Id.  282.  But  if  the  objection 
to  the  evidence  had  been  timely,  it  would  not  have  been  avail- 
able. The  section  of  the  code  referred  to  ferbids  not  all  com- 
munications between  husbiuMl  and  wife,  but  only  confidential 
communications.  What  are  confidential  communications 
within  the  meaning  of  the  section?  Clearly  not  all  commu- 
nications made  between  husband  and  wife  when  alone.  If 
such  had  been  the  meaning,  it  would  have  been  so  provided 
in  general  and  simple  terms.  They  are  such  communications 
as  are  expressly  made  confidential,  or  such  as  are  of  a  confi- 
dential nature,  or  induced  by  the  marital  rdation.  The  con- 
versations with  her  husband,  testified  to  by  Mrs.  Berdelli 
ctenot  be  excluded  by  the  application  of  any  of  these  tests. 
They  were  <»dinary  oonversations  relating  to  matters  of  busi- 
ness, which  there  is  no  reason  to  suppose  he  would  have  been 
imwilfing  to  hold  in  tiie  presence  of  any  person.  There  was 
tbsrefere  no  i^dataon  of  the  section  of  the  code  cited* 
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We  bnve  dow  noticed  the  principal  otgeetiMM  ntM  mpcm 
by  the  defendant.  Others  were  argued,  and  wa  hure  gnsn 
Ihem  carefiil  conaiderotion.  It  ia  ■nfficiflnt  to  eqr  of  them 
that  we  do  not  find  in  them  any  occasion  fur  the  wamgmk  «f 
this  judgment 

The  judgment  should  bealBiiHiirt,  witii  i 


Dsnun>A5T8  abb  Ebtopfed  to  Aaxb  Bbobbb  bt  JuutiM—t  < 
ienninea  their  lighti  as  agaanst  eaeb  oibn  as  if  thej  wora  raq^aofeivaljr  aom- 
plainaatand  defendant:  8^  EarmimT.  AudUor,  I2SBL  I2E;  6  Am. St  Bap. 


JinMKBm  IB  OpMiijimfia  bmbt  Fonsa  Ibvolvbii  nm*  Jmribbi^  ea 
Retbbsbb  byapaaferproeaedn^  BUkT^Cimke^  19Jbrk.48ifc  TOAfltD^e. 
603;  TadhekY.  Ecd£M,2QTaL.lS2;  73  Am.  Dec  213;  and  aaa  tiM aaEhmdad 
note  to  Lea  v.  Lea,  96  Id.  775  et  seq. 

Thb  Ethect  ov  an  Afpbal  is,  in  the  majority  of  ihe  atatai^  liadtad  ta 
hrmgtnig  tixe  jvdgnvnit  before  19ke  appellate  court  for  nview;  and  if  a  proper 
at^y  Iboad  kaa  liaan  gi^n,  ta  nmftmd  the  nght  ti»  aalDBoa  it  ligr  eaaaaiien. 
In  other  reapeeta,  itsamaiaaiB  feaee^andmaybawiiadiyiaaanaatiffals 
Nm  V.  ComparU,  16  Ind.  107;  79  Ank  Deci  411;  Bank  </ N.  A.  t.  Whtdw, 
28  Conn.  433;  73  Am.  Deo.  683;  Fdber  ▼.  Boxy,  117  Maaa.  108;  PUmietV 
Bankr.  CahU,  8  Smedea  ft  M.  14^;  41  Am.  Deo.  616;  S<MUi  ▼.  SlagU,  89 
Ind.  828.  InotheratateaadifiiaeoftndBpivraila;  aad«}«dgaMn«ipeafiig 
an  appeal  thaeafroav  haa  not  the  effiaok  af  «■  jmiiaita:  IWanan  on  J«rig- 
Buntfl^  aee.  328^  Scmtar  ▼.  Baynwre^  7  Ba.  St  41;$$  47  Am.  Daa  618;  SiaU^T. 
Uelndre^  1  Jones,  1;  59  Am.  Dec.  566. 

That  Hubbavp  abd  Wm  abb  Comfbibbt  to  Tbstzft  as  to  Ck>NTBa- 
SATiDBB  between  them  relating  to  bnaineBB  done  by  one  aa  the  agent  of  the 
r  ia  bald  to  hatha  law  in  OiaiinaNMeatt^T.Ayab  146MMa.28fl 


People  v.  Kincl 

UIONBW  Y0BX,41tJ 
fBTOOnOBT  FOLLOWDfO  LaBOUAOB  OT  StATUTB  is  QBBBBALLT  SuJTIGBIfT; 

and  where  the  atatnte  mahea  the  excloaion  of  pereooa  from  certain  priVi- 
lagea  an  efciae^  the  eboamataBoea  oanatitating  the  ellBnae  need  nol'be 
partaoda^y  avaEred. 
Ibbuxiibbt  worn  Enunaaa  Oou»bb  Mbb  ibom  a  fiKAXDra  Knca  is  fitor- 
POBTBD  BT  EyiDBBGB  OF  Rbvusal  TO  Sbu.  Tbbm  Tiooxa,  without 
which  they  wonid  not  be  admitted. 

OWBITJVA'BWIAL  LaW.  ^SbCTIOB  OF  PbBA£  ObSB  OT  KbW  ToKX  DBOLAB- 

nra  vaiT  *'Ko  PBbbov caK,  bb  Bbabob  or  Kaoi,  CaaoB»  oa  Pbb?vk78 
OommoH  OF  8BaBim>i^  be  exeloded  from  the  eqaal  enjoyaieBt  of  any 
aooommodation,  facility,  or  privilege  furnished  by  innkeepera  ar  common 
eamexa,  or  by  owners,  managers,  or  lesaeea  of  theaters  or  other  placea  of 
amnaement,  by  teaohera  and  officers  of  common  achoon  and  pnblio  insti- 
trtian^ollaaiBiag,  ar  by  oametsiy  BMociatiaaBb"  ia  eanatifarinaal  The 
alatata ia a-^aliil wtaraina •f  the DeKoa puaFam of  thai 
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Indictment  against  the  defendant,  aB  proprietor  of  a  public 
skating  rink,  for  yiolating  section  883  of  the  Penal  Ck)de  of 
New  York.  Verdict  and  judgment  of  conviction  were  affirmed 
bj  the  general  term. 

E.  H.  PtindUy  tor  the  appellant 
George  P.  AidfMy,  fi>r  the  respondent 

Andrews,  J.  Section  883  of  the  Penal  Code  declares  that 
**iio  citisen  of  this  state  can,  by  reason  of  race,  color,  or  pre- 
vious condition  of  servitude,  be  excluded  from  the  equal  en- 
joyment of  any  accommodation,  facility,  or  privilege  furnished 
by  innkeepers  or  common  carriers,  or  by  owners,  managers,  or 
lessees  of  theaters  or  other  places  of  amusement,  by  teachers 
and  officers  of  common  schools  and  public  institutions  of 
learning,  or  by  cemetery  associations/'  The  violation  of  this 
section  is  made  a  misdemeanor,  punishable  by  fine  of  not  less 
than  fifty  nor  more  than  five  hundred  dollars. 

The  defendant  and  one  Scott,  in  the  year  1884,  were  the 
4ywners  and  proprietors  of  a  skating  rink  in  the  village  of  Nor- 
wich, in  this  state,  erected  in  that  year  upon  their  own  lands. 
Prior  to  June  13,  1884,  they  announced,  through  the  public 
press  and  other?rise,  that  the  rink  would  be  opened  on  the 
evening  of  that  day,  and  they  arranged  with  the  Apollo  Club, 
of  Binghamton,  to  attend  the  opening  to  give  an  exhibition  of 
roller  skating,  the  profits  of  the  entertainment  to  be  divided 
between  the  club  and  the  proprietors  of  the  rink.  Tickets  of 
admission  were  sold  on  the  evening  in  question  by  the  agents 
^the  proprietor,  at  the  office  on  the  premises,  but  persons  who 
had  not  procured  tickets  were  admitted  on  payment  of  the 
charge  for  admission  at  the  door.  Several  hundred  persons 
attended  the  exhibition.  During  the  evening,  three  colored 
,aen  made  application  to  purchase  tickets  at  the  office  where 
ttickets  were  sold,  but  the  agents  of  the  proprietors  having 
« charge  of  the  sale,  acting  in  accordance  with  the  instructions 
of  the  defendant,  refused  to  sell  them  tickets  because  they 
were  persons  of  ccilor,  and  they  were  so  informed  at  the  time. 
The  defendant  was  indicted  under  the  section  of  the  Penal 
06de  above  quoted,  the  indictment  alleging,  in  substance,  that 
the  defendant,  being  one  of  the  owners  of  a  skating  rink,  a 
place  of  amusement,  did,  on  the  day  named,  exclude  from 
said  skating  rink,  and  fiK>m  the  equal  enjoyment  of  any  and 
jtH  accommodation,  fiudlity,  and  privilege  of  said  skating  rink» 
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George  F.  Breed,  William  Wyckofl;  Charles  Robbins,  and 
others,  all  being  citizens  of  the  state,  by  reason  of  race  and 
color,  etc.  The  objection  is  now  taken  that  the  indictment  is 
defective  in  substance,  iu  not  averring  the  means  by  which 
the  exclusion  of  the  persons  mentioned  was  effected.  The  ob- 
jection is  untenable.  Tbe  indictment  follows  the  statute,  and 
it  was  not  necessary  to  aver,  with  any  greater  particularity 
than  was  used,  the  circumstances  constituting  the  offense:  Peih 
fie  V.  West,  106  N.  Y.  293;  60  Am.  Rep.  452.  Nor  is  there  any 
force  in  the  suggestion  that  proof  of  a  refusal  to  sell  to  the 
colored  men  tickets  of  admission  at  the  office  did  not  support 
the  allegation  that  they  were  excluded  from  the  rink.  The 
defendant  provided  tickets  as  evidence  of  the  right  of  persons 
having  them  to  admission.  He  refused  to  furnish  this  evi- 
dence to  the  persons  named  in  the  indictment,  which  was  fur- 
nished to  all  others  who  applied,  placing  the  refusal  on  a 
ground  which  justified  the  applicants  in  supposing  and  the 
jury  in  finding  that  the  defendant  thereby  intended  to  ex- 
clude them,  and  did  thereby  exclude  them,  from  the  rink. 

The  real  question  in  the  case  arises  upon  the  contention  of 
the  counsel  for  the  appellant  that  the  statute  upon  which  the 
indictment  is  founded,  so  £ar  as  it  undertakes  to  prescribe  that 
the  owner  of  a  place  of  amusement  shall  not  exclude  there- 
from any  citizen  by  reason  of  race,  color,  or  previous  condition 
of  servitude,  is  an  unconstitutional  interference  with  private 
rights,  in  that  it  restricts  the  owner  of  property  in  respect  to 
its  lawful  use,  and  as  to  an  incident  which  is  not  a  legitimate 
matter  of  regulation  by  law. 

The  legislation  in  question  is  not  without  precedent  The 
act  of  Congress  of  March  1, 1875,  entitled  "An  act  to  protect 
all  persons  in  their  civil  rights''  (18  U.  S.  Stats,  at  Large,  335), 
contains  a  section  identical  in  import  with  section  883  of  the 
Penal  Code,  except  that  it  is  still  broader  in  its  scope,  and 
secures,  not  to  citizens  only,  but  to  all  persons  within  the  ju- 
risdiction of  the  United  States,  the  equal  enjoyment  of  the 
accommodation,  advantages,  fSadlities,  and  privileges  of  ''inns, 
public  conveyances  on  land  and  water,  theaters,  and  other 
places  of  public  amusement,  subject  only  to  the  limitations 
established  by  law,  and  applicable  to  citizens  of  every  race 
and  color,  regardless  of  any  previous  condition  of  servitude." 
The  civil  rights  act  of  Mississippi,  passed  February  7,  1878, 
contains  a  similar  provisions.  In  Louisiana,  the  matter  is 
made  the  subject  of  a  constitutional  enactment,  ordaining  that 
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''  all  persons  shall  eojoy  equal  righto  and  priTilegBS,  etc,  in 
every  place  of  publio  resort";  and  this  was  supplemented  by 
acto  of  the  legislature  of  Louisiana,  passed  in  1870  and  1871. 

It  is  not  necessary  at  this  day  to  enter  into  any  argument 
to  prove  that  the  clause  in  the  bill  of  rights  that  no  person 
shall  ^'be  deprived  of  life,  liberty,  or  property  without  due 
prooess  of  law  "  (Const.,  art  1,  sec.  6)  is  to  have  a  large  and 
liberal  interpietation,  and  that  the  fundamental  principle  of 
free  government,  expressed  in  these  words,  protects  not  onl;' 
life,  liberty,  and  property,  in  a  strict  and  technical  sense, 
against  unlawful  invasion  by  the  government  in  the  exertion 
of  governmental  power  in  any  of  its  departments,  but  also 
protects  every  essential  incident  to  the  exgoyment  of  those 
rights.  The  interpretation  of  this  time-honored  clause  has 
been  considered,  in  recent  cases  in  this  court,  with  a  fullness 
and  completeness  which  leaves  nothing  to  be  said  by  way  04* 
support  or  illustration:  Wynehamer  v.  People^  13  N.  Y.  878: 
BeHholf  V.  (yReiUy,  74  Id.  509;  In  re  Jaeobe,  98  Id.  98;  PecpU 
V.  Marx,  99  Id.  877;  62  Am.  Bep.  84 

But,  as  the  language  of  the  constitutional  prohibition  im- 
plies, life,  liberty,  and  property  may  be  justly  affected  by  law, 
and  the  statutes  abound  in  examples  of  legislation  liodtingor 
regulating  the  use  of  private  property,  restraining  freedom  of 
perscmal  action,  or  controlling  individual  conduct,  which,  by 
common  consent,  do  not  transcend  the  limitations  of  the 
constitution.  This  legislation  is  under  what,  for  lack  of  a 
better  name,  is  called  the  police  power  of  the  state,  a  power 
incapable  of  exact  definition,  but  the  existence  of  which  is 
essential  to  every  well-ordered  government.  By  means  of  this 
power  the  legislature  exercises  a  supervisioot  over  matters  in- 
volving the  common  weal,  and  enforces  the  obsenranoe,  by  each 
individual  member  of  society,  of  the  duties  whioh  be  owes  to 
others  and  to  the  community  at  large.  It  may  be  exerted 
whenever  necessary  to  secure  the  peace,  good  order,  health, 
morals,  and  general  welfare  of  the  community;  and  (he  pro- 
priety of  its  exerdse  within  constitutional  limits  is  poiely  a 
matter  of  legislative  discretion,  with  which  the  courts  cannot 
interfere.  In  short,  the  police  power  covers  a  wide  range  of 
particular  unexpreased  powers  reserved  to  the  stale  affecting 
freedom  of  action,  personal  conduct,  and  the  use  and  control 
of  property.  '*  All  property,"  said  Shaw,  C.  J.,  in  Cmnfium- 
toealth  V.  Alger^  7  Cush.  85,  ''  is  held  subject  to  those  genend 
regulations  whidi  are  necessary  to  the  common  good  and  gsn- 
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eral  weliaxe/*  This  power,  of  coune,  is  subject  fa)  limitaiioiui. 
The  iiae  of  demarkation  betweea  its  lawful  and  onlawfiil  exer- 
cise it  is  oftea  difficolt  to  4jmce.  We  have  held  that  it  cannot 
be  exerted  for  the  destruction  of  property  lawfully  held  and 
Mqpufed  under  existiDglaws»ar  of  any  of  the  essential  aitri- 
botea  of  such  proper^:  Wynehamer  v.  People^  supra;  nor  to 
deprive  an  individual  of  the  right  to  pursue  a  lawful  business 
on  hbowm  premisea,  net  injurious  to  the  public  health,  or  oth- 
erwise iniznical  to  the  public  interssts:  In  re  Jaeob$j  tupra;  nor 
to  prerent  lihe  manufacture  <Kr  sale  of  a  useful  article  of  food: 
F4opU  ▼«  ifora^svpm.  Bui  we  have  held  that  the  legislature 
muy  lawfully  sulgect  the  owner  of  premises  to  pecuniary  lia- 
bility for  injuries  resulting  from  intoxication  <»uu»d  in  whole 
or  in  part  by  the  use  of  liquor  sold  by  the  lessee  therein, 
although  the  eale  itself  was  lawful:  BcrikcHf  ▼.  O'EtftZZy,  supm. 
And  ii  was  held  by  the  supreme  court  of  the  United  State?  in 
Munn  V.  IUmoU,  94  U.  a  113,  that  a  state  kw  regulating  tho 
licensing  of  elevators  for  the  handling  and  storage  of  grain, 
and  fixing  a  maximum  charge  therefor,  was  not  repugnant  to 
that  part  of  the  ioorteenth  amendment  of  the  constitution  of 
the  United  States  which  ordains  that  ''no  stats  shall  deprive 
any  person  of  li&,  liberty,  «r  property  without  due  process  of 
law." 

In  considering  whether  the  enactment  of  section  883  of  the 
Penal  Code  transcends  legislative  power,  it  is  important  to 
have  in  mind  the  puqiose  of  the  enactment  It  cannot  be 
doubted  that  it  was  enacted  with  special  reference  to  citisens 
of  A&iean  descent,  nor  is  there  any  doubt  that  thepolicy  which 
dictated  the  legislation  was  to  secure  to  such  persons  equal 
nghta  with  white  persons  to  the  facilities  furnished  by  carriers, 
innkeepers,  theaters,  achook,  and  places  of  public  amusement. 
The  race  prcgudice  against  persons  of  color,  which  had  ile  root, 
in  part  at  least,  in  the  system  of  slavery,  was  by  no  means  ex* 
tinguishod  when,  by  law,  the  slaves  became  freemen  and  citi- 
aens.  But  this  great  act  oi  justice  towards  an  oppressed  and 
enslaved  people  imposed  upon  the  nation  great  re^>onsibilities. 
They  beeame  entitled  to  all  the  privileges  of  citizenship,  al- 
though the  great  mass  of  them  were  poorly  prepaied  to  dis- 
charge its  obligations. .  The  nation  secured  the  inviolability  o& 
the  freedom  of  the  colored  race  and  their  rights  as  citizens  by 
the  thirteenth,  fourteenth,  and  fifteenth  amendments  of  the 
constitution  of  the  United  States.  The  fourteenth  amendment 
ordained,  smong  other  thiz^cs,  that  ''no  state  shall  make  or 
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enforce  any  law  which  ehall  abridge  the  privileges  or  immn- 
nitiee  of  citbenB  of  the  United  States,  •  •  •  •  nor  deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the 
laws." 

The  construction  of  the  fourteenth  amendment  has  come 
under  the  consideration  of  the  supreme  court  of  the  United 
States  in  several  cases,  among  others,  in  two  cases  known  as 
the  jury  cases:  Strauder  v.  West  Virginia^  100  U.  S.  803,  and 
Ex  parte  Virginiaj  100  Id.  839.  In  the  case  first  mentioned  it 
was  held  that  a  state  law  confining  the  selection  of  jurors 
to  white  persons  was  in  contravention  of  the  fourteenth  amend- 
ment, and  in  the  second,  that  the  action  of  the  state  officer 
invested  with  the  power  to  select  jurors  excluding  all  colored 
persons  from  the  lists  was  also  repugnant  to  its  provisionB. 
In  Strauder  v.  West  Virginia^  eupra^  Strong,  J.,  speaking  for  the 
majority  of  the  court,  said:  ^'  The  words  of  the  amendment,  it 
is  true,  are  prohibitory,  but  they  contain  a  necessary  implica* 
tion  of  a  positive  immunity  or  right  most  valuable  to  the  col- 
ored men,  the  right  of  exemption  from  unfriendly  legislation 
against  them  distinctively  as  colored;  exemption  from  legal 
discrimination  implying  inferiority  in  civil  society,  lessening 
the  security  of  their  enjoyment  of  the  rights  which  others  en- 
joy, and  discriminations  which  are  steps  toward  reducing 
them  to  the  condition  of  a  subject  race." 

We  have  referred  to  these  amendments,  and  to  the  cases 
construing  them,  because  they  disclose  the  fact  that,  in  the 
judgment  of  the  nation,  the  public  wel£Etre  required  that  no 
state  should  be  permitted  to  establish  by  law  such  a  discrimi* 
nation  against  persons  of  color  as  was  made  by  the  defendant 
in  this  case;  for  we  think  it  incontestable  that  a  state  law 
excluding  colored  people  firom  admission  to  places  of  public 
amusement  would  be  considered  as  a  violation  of  the  federal 
constitution.  It  would  seem,  indeed,  in  view  of  the  act  of 
March  1, 1875,  that,  in  the  opinion  of  Congress,  the  amend- 
ments had  a  much  broader  scope,  and  prevented,  not  only  dis- 
criminating legislation  of  this  character  by  the  state,  but  also 
such  discrimination  by  individuals,  since  the  jurisdiction  of 
Congress  to  pass  a  law  forbidding  tiie  exclusion  of  persons  of 
color  firom  places  of  public  amusement,  and  annexing  a  pen- 
alty for  its  violation,  must  be  derived,  if  it  exists,  from  the 
thirteenth,  fourteenth,  and  fifteenth  amendments.  It  cannot 
be  doubted  that  before  they  were  adopted  the  power  to  enad 
such  a  regulation  resided  exclusively  in  the  states.    Butpinde- 
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peudently  of  the  inference  arising  firom  the  eolemn  aeaertion 
by  the  nation,  throngh  its  action  in  adopting  the  amendmentSi 
that  legal  discriminatione  against  persons  of  color  by  the 
action  of  states  was  opposed  to  the  pnblic  welfare,  it  is  not 
difficolt  to  see  that  there  is  a  public  interest  which  justified 
the  enactment  of  section  385  of  the  code,  provided  it  did  not 
overstep  the  limits  of  lawful  interference  with  the  uses  of 
private  property.  The  members  of  the  African  race  bom  or 
naturalized  in  this  country  are  citizens  of  the  states  where 
they  reside,  and  of  the  United  States.  Both  justice  and  the 
public  interest  concur  in  a  policy  which  shall  elevate  them  as 
individuals,  and  relieve  them  from  oppressive  or  degrading 
discrimination,  and  which  shall  encourage  and  cultivate  a 
spirit  which  wUl  make  them  self-respecting,  contented,  and 
loyal  citizens,  and  give  them  a  fair  chance  in  the  struggle  of 
life,  weighted,  as  they  are  at  best,  with  so  many  disadvan* 
tages.  It  is  evident  that  to  exclude  colored  people  from 
places  of  publio  resort  on  account  of  their  race  is  to  fix  upon 
them  a  brand  of  inferiority,  and  tends  to  fix  their  position  as 
a  servile  and  dependent  people.  It  is,  of  course,  impossible 
to  enforce  social  equality  by  law.  But  the  law  in  question 
simply  insures  to  colored  citizens  the  right  to  admission,  on 
equal  terms  with  others,  to  publio  resorts,  and  to  equal  en- 
joyment of  privileges  of  a  qwm  publio  character.  The  law 
cannot  be  set  aside,  because  it  has  no  basis  in  the  public  in- 
terest, and  the  promotion  of  the  public  good  is  the  main  pur- 
pose for  which  the  police  power  may  be  exerted;  and  whether, 
in  a  given  case,  it  shall  be  exerted  or  not,  the  legislature  is 
the  sole  judge,  and  a  law  will  not  be  held  invalid  because,  in 
the  judgment  of  the  court,  its  enactment  was  inexpedient  or 
unwise. 

The  final  question,  therefore,  is.  Does  the  law  in  question 
invade  the  right  of  property  protected  by  the  constitution? 
The  state  could  not  pass  a  law  making  the  discrimination 
made  by  the  defendant  The  amendments  to  the  federal  con- 
stitution would  forbid  it  May  not  the  state  impose  upon 
individuals  having  places  of  publio  resort  the  same  restriction 
which  the  federal  constitution  places  upon  the  state?  It  is 
not  claimed  that  that  part  of  Uie  statute  giving  to  colored 
people  equal  rights  at  the  hands  of  innkeepers  and  common 
oarriers  is  an  infiraotion  of  the  constitution.  But  the  business 
of  an  innkeeper  or  a  oommon  carrier,  when  oonducted  by  an 
Individual,  is  a  private  bosineefl,  receiving  no  speoial  privilege 
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or  proteotkm  fzom  the  ttata  By  the  oomiDoa  law,  innkeepera 
and  eommoii  camera  are  bonDd  to  fornieh  equal  Cacilitios  to 
all,  witboat  diflcrimination,  becauae  puUic  policy  requires 
them  eo  to  do«  The  buflinese  of  ooodactuig  a  theater  or  place 
of  public  amniemept  ia  also  a  private  busiDeia  in  which  any 
one  may  engage,  in  the  abeenoe  of  any  atatute  or  ordinance. 
But  it  has  been  the  practice,  which  has  passed  unchallenged, 
for  the  legislature  to  confer  upon  municipalities  the  power  to 
regulate  by  ordinance  the  lioeo^ ing  of  theaters  and  shows,  and 
to  enforce  restrictions  resting  to  sudi  places  in  the  public  in- 
terest, and  no  one  claims  that  such  sUtutes  are  an  invasion 
of  the  right  of  liberty  or  property  guaranteed  by  the  constitu- 
tion. 

The  statute  in  question  assumes  to  regulate  the  conduct  of 
owners  or  managers  of  plaoes  of  public  resort  in  the  respect 
mentioned.  The  principle  stated  by  Waite,  C.  J.,  in  liuim  v. 
lUinaUy  94  XT.  S.  113,  wbich  received  the  assent  of  the  m^)<Mdty 
of  the  court,  applies  in  this  case.  ''Where,"  says  the  chief  jus- 
tice, ''(Hie  devotes  his  property  to  a  use  In  which  the  puUio 
have  an  interest,  he,  in  effect,  grants  to  the  public  an  interest 
in  that  use,  and  muat  submit  to  be  controlled  by  the  public, 
(uT  the  common  good,  to  the  extent  of  the  interest  he  hsa  thus 
created."  In  the  jiudgment  of  the  legialaturB,  the  public  had 
an  ioterest  to  prevent  race  discdmination  between  citisaM,  on 
the  i>art  of  persons  maintaimng  plaoes  of  public  amusement, 
and  the  quaai  public  u»  to  which  the  owner  of  such  a  place 
devoted  his  property  grves  the  legislature  a  right  to  interfere. 
If  the  delendant,  instead  of  basing  his  exclusion  of  a  class  of 
citiaens  upon  coloc,  had  made  a  rule  exduding  all  Germans, 
or  all  Irishmen,  or  all  Jews,  the  law  as  applied  to  such  a  case 
would  have  seemed  entirely  reasonable:  United  Statea  v.  New- 
comer f  11  Phila.  519.  But  the  principle  is  the  eame,  and  if 
the  law  could  be  sustained  in  ibe  one  case,  it  may  in  the 
other.  The  vahdity  of  similar  statutes  in  Mississippi  and 
Louisiana  has  be^Ei  snatained  by  the  courts  in  those  states: 
DanneU  v.  Statej  48  Miss.  661;  Jose^  v.  BidtoeO,  28  La.  Ann. 
882;  26  Am.  Bep.  102.  The  statute  does  not  inter£Bre  with 
private  entertainaaaants  or  pievent  persons  not  engaged  in  the 
business  of  keqping  a  place  of  puUic  amusement  from  regu- 
laUng  admission  to  social,  public,  or  priiwie  entertainments 
given  by  them  as  they  may  deem  best,  nor  does  it  seek  to 
aoo4>el  social  equality.    It  was,  we  think,  a  valid  exercise  of 
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tbo  police  power  of  the  state  over  a  mibject  within  the  oogni* 
sance  of  the  legislature. 
The  judgment  should  he  affirmed. 

fxiftotwBn  CttABoxmi  Onmn  uv  Wokds  ev  8tatdt%  wrv  Sum* 
cbbbt:  SeaeitnidtdaotatoAMeT.  aBniiM;94Am.  Dm.2S3-2^ 

8TAn  Laws  Fbovidino  that  FSBtom  hull  bb  BsninAD  to  equal  ••• 
ommaodfttkn  mfe  p«blio  plBooa^  rach  as  inna,  plioea  of  amiuement^  eta,  and 
that  no  ^lifftnminAtion  ghaJl  be  made  oa  aoconnt  of  race,  oolor,  etc.,  are  ▼alidi 
J09epk  V,  ^dweUp  28  La.  Ann.  382;  28  Am.  Rep.  102;  note  to  MtOrea  ▼. 
Jfordl,  71  Am.  Dee.  74%  but  see  the  nete  krt  eitid  as  to  the  effwt  ol  an  A 
lasm  aa  i^gilied  to  the  r^t  to  adwwainn  to  plana  el  i 


McClelland  v.  Norfolk  Southbrn  Railroad  Go. 

lUO  NBW  TOXX,  ML] 

KoncB.  —  RxvxBBNCB  IN  CouFONs  TO  THX  MoBTOAaB  AVD  BoBDB,  and  ia 
the  bosdi  to  the  tenna  and  eonditma  of  flie  mortgage^  duarfaa  tiie 
boldani  of  both  ooopcais  and  bonda  with  notioe  of  the  provisiona  eeo- 
tained  in  the  uurtmmenta  to  which  reference  ia  made. 

HaoonABnjTT  or  Coxtpoks,  thovoh  Ditachbd  vbom  tbb  Bokd^  is  Db- 
STBOTXD  if  thej  contain  a  reference  to  oAer  instnunentB,  and  from  aneh 
inatranianta  it  appean  tiiat  the  time  of  payment  of  anch  oonpona  ia  sub- 
ject to  a  contingency  oTer  which  their  holdera  have  no  control 

A  Covrov,  TO  SB  NiooTiABLB,  mvst  provide  for  nnconditional  payment  ton 
peraon,  or  order  or  bearer,  of  a  certain  ram  of  money  at  a  time  capable 
of  exact  aaeertainment. 

Whbbb  a  MAJOBErr  or  Bqbd-boliixbs  wbbb  Avtbobizbd^  iv  Casb  or  Da* 
VAULT,  to  waive  each  defanlt,  and  to  inatroot  the  mortgage  tmateea  to 
waive  it,  bat  no  action  on  the  part  of  the  bond-holders  or  tmstees  was 
to  affect  any  aabaeqnent  default,  the  bond-holdera  cannot  anticipate  a  da- 
frah,  nor,  in  advance  of  rach  defaolt,  can  they  give  the  tmateea  a  valid 
inatractioa  to  poeipone  the  payment  of  interest  fiY^  yeara. 

Action  on  interest  coupons.  Judgment  for  plaintiff  in  the 
trial  court  was  reversed  hy  the  general  term. 

AJhtrt  OaHwp^  for  the  appellant. 
Oeorge  W.  Wtngate^  for  the  respondent. 

BuosRi  C.  J.  The  complaint  counts  upon  fourteen  several 
interest  coupons  for  the  sum  of  thirty  dollars  each,  and  allegea 
the  liaUJitj  of  the  defendant  thereon,  by  virtue  of  its  assump- 
tion of  the  obligations  of  the  Eliaabeth  and  Norfolk  Railroad 
Ckunpany,  who  were  the  makers  ot  such  coupons. 

The  answer  sets  up  as  a  defense  that  the  time  for  the  pay- 
ment of  the  coi^^ona  for  a  period  of  five  yearSi  ooveriDg  those 
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in  question,  had,  for  a  good  consideration,  been  extended  by  a 
majority  of  the  holders  of  bonds  issued  simultaneously  with 
those  from  which  such  coupons  had  been  detached,  under  the 
authority  of  provisions  contained  in  the  bond  and  mortgage 
given  as  security  therefor.  The  case  was  submitted  to  the 
trial  court  upon  an  agreed  statement  of  fitcts,  from  which, 
among  other  things,  it  appeared  that  the  bonds  from  which 
such  coupons  were  detached  formed  a  series  of  nine  hundred 
for  one  thousand  dollars  each,  with  coupons  attached,  providing 
for  the  payment  of  interest  semi-annually,  issued  by  the  Eliza- 
beth  City  and  Norfolk  Railroad  Company  in  1880,  and  secured 
by  a  first  mortgage  upon  its  property  and  franchises,  executed 
and  delivered  to  trustees  for  such  bond-holders,  and  that  the 
defendant  bad  lawfully  assumed  the  payment  of  the  obliga- 
tions of  such  company. 

The  coupons  or  interest  warrants  were  in  the  following 
form:  — 

''On  the  first  day  of  [blank  month  and  year]  the  Elizabeth 
City  and  Norfolk  Railroad  Company  will  pay  to  the  bearer,  at 
its  financial  agency  in  the  city  of  New  York,  thirty  dollars  in 
gold  ($30),  being  six  months'  interest  then  due  upon  its  first- 
mortgage  bonds,  No. .       W.  G.  Doionice,  Treasurer." 

The  bonds  each  contained  a  statement  that  "  full  payment 
of  the  principal  and  interest  of  ...  .  the  said  series  of  bonds 
is  secured  by  a  deed  of  trust  or  mortgage,"  upon  the  property 
and  franchises  of  said  railroad,  ''upon  the  terms  and  conditions 
fiilly  set  forth  in  the  said  mortgage  or  deed  of  trust";  and  also 
that  "  this  bond  shall  pass  by  delivery,"  and  "  in  case  default 
shall  be  made  in  the  payment  of  any  of  the  half-yearly  install- 
ments of  interest  on  this  bond,  ....  and  if  such  interest 
shall  remain  unpaid  for  the  period  of  six  months,  .  .  •  •  the 
principal  of  this  bond  shall,  at  the  option  of  the  holder,  .... 
become  forthwith  due  and  payable  immediately  upon  the 
terms  and  with  the  effect  mentioned  in  said  deed  of  trust  or 
mortgage." 

For  the  purpose  of  securing  "  the  payment  of  said  bonds 
and  interest  coupons,"  the  company  executed  a  mortgage, 
whereby  it  granted,  bargained,  and  sold  to  the  trustees  therein 
named  all  of  the  property  "now  held,  or  which  may  hereafter 
be  acquired,  for  or  in  connection  with  the  construction,  opera- 
tion, maintenance,  reparation,  or  replacement  of  the  said  rail- 
road or  its  several  branches,  ....  and  also  all  rights,  powers, 
privileges,  and  firanchises  now  held  or  hereafter  acquired  hj 
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the  said  party  of  the  first  part."  By  section  4  it  ftirther  pro- 
vided that  "  in  case  default  shall  be  made  in  the  payment  of 
any  of  the  interest  warrants  hereby  secured  to  be  paid,  and 
such  default  continue  for  six  months  after  payment  shall 
have  been  duly  demanded/'  then,  at  the  option  of  said  trus- 
tees, the  whole  principal  sum  secured  to  be  paid  shall  become 
due  and  payable,  and  upon  request  of  one  half  in  interest  of 
the  holders  of  said  bonds,  it  is  made  the  duty  of  said  trustees 
to  declare  such  principal  sum  due  as  aforesaid";  but,  never- 
theless, a  majority  in  interest  of  said  bond-holders  may,  in 
case  of  such  default,  by  an  instrument  in  writing  signed  by 
them,  instruct  the  said  trustees  to  declare  said  principal  sum 
due,  or  waive  their  right  so  to  do,  upon  such  terms  and  con- 
ditions as  such  majority  shall  deem  proper,  or  may  annul  or 
reverse  the  election  made  by  the  trustees,  anything  herein 
contained  to  the  contrary  notwithstanding;  but  the  action  of 
the  trustees  or  bond-holders  in  case  of  any  default  shall  not 
affect  any  subsequent  default  on  the  part  of  the  party  of  the 
first  part,  or  impair  any  right  resulting  therefrom." 

By  section  7  it  was  further  provided  that  "  it  is  hereby  de- 
clared and  agreed  ....  that  it  shall  be  the  duty  of,  and  it  is 
hereby  made  obligatory  upon,  the  said  trustees  ....  to  exe- 
cute the  powers  of  sale  or  entry  hereby  granted,  or  both,  or  to 
take  appropriate  proceedings  at  law  or  in  equity  to  enforce  the 
rights  of  bond-holders  under  these  presents  upon  requisition  in 

writing,  as  hereinafter  specified,  to  wit But  in  every 

case  in  which  the  default  shall  be  in  the  payment  of  the 
money  hereby  secured,  or  any  part  thereof  (in  respect  of  any 
covenant  or  agreement  in  said  bonds,  or  herein  contained), 
such  duty  of  the  said  trustees,  and  also  their  power  to  make 
elections  in  the  premises,  are  hereby  declared  to  be  subject  to 
the  right  and  power  of  a  majority  in  interest  of  the  holders 
of  the  bonds  hereby  secured  and  then  outstanding  to  instruct 
the  said  trustees  to  waive  such  default  or  to  enforce  their 
rights  thereunder,  and  no  action  of  the  said  trustees  or  bond- 
holders in  case  of  any  default  shall  affect  any  subsequent  de- 
fault or  any  right  arising  therefrom." 

Previous  to  the  first  day  of  September,  1884,  more  than  four 
fifths  of  said  bond-holders  had  united,  by  signing  an  instru- 
ment in  writing,  in  requesting  the  trustees  to  postpone  the 
payment  of  any  interest  accruing  on  the  bonds  during  the 
succeeding  five  years,  to  enable  the  company  to  use  the  funds 
thereby  to  be  acquired  in  the  improvement  of  the  track  and 
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rolling  stock  of  the  railroad,  and  to  issue  to  the  bond-holders, 
'  in  place  of  the  postponed  coupons,  certificates  for  the  amount 
of  the  same,  payable  at  a  future  time,  with  interest  The 
trustees  assented  to  such  request,  and  immediately  gaye  no* 
tice  to  the  company  to  that  effect,  and  also  gave  a  formal 
extension  upon  all  coupons  which  had  matured  up  to  the  time 
of  the  trial  after  they  became  due,  respectively.  Belying  upon 
such  extension,  the  defendant  executed  and  delivered  its  cer- 
tificates for  the  payment  to  the  trustees  of  such  postponed  in* 
terest,  and  they  were  distributed  to  and  received  and  accepted 
by  upwards  of  nine  tenths  in  amount  of  the  bond*-holders,  who 
thereupon  delivered  up  their  respective  coupons  to  the  trustees. 
The  defendant  also,  upon  the  faith  of  such  arrangement,  pro* 
ceeded  to  lay  out  and  pledge  the  funds  received  and  antioi* 
pated  from  this  arrangement  in  the  improvement  of  its  road 
and  the  extension  of  its  facilities  for  the  transportation  of 
freight  and  passengers.  Several  questions  arise  upon  this 
statement  of  facts,  the  most  material  of  which  we  conceive  to 
be  those  which  refer  to  the  meaning  and  intent  of  the  provis* 
ions  in  the  mortgage  relating  to  the  waiver  by  the  trustees  and 
bond-holders  of  defaults  in  the  payment  of  moneys  secured 
thereby,  and  as  to  the  negotiability  of  the  coupons  attached  to 
said  bonds. 

In  determining  the  character  of  the  coupons  in  respect  to 
their  negotiability,  the  court  is  required,  we  think,  to  examine 
each  of  the  securities  simultaneously  executed  by  the  defend- 
ant, viz.,  the  mortgage,  the  bonds,  and  coui)on8,  for  the  purpose 
of  discovering  the  intent  and  meiming  of  the  contract  thereby 
made.  The  reference  in  the  coupons  to  the  mortgage  and 
bonds,  and  in  the  bonds  to  the  terms  and  conditions  of  the 
mortgage,  clearly,  we  think,  charges  the  holders  of  both 
coupons  and  bonds  with  notice  of  the  provisions  contained  in 
each  of  such  instruments.  If,  therefore,  according  to  the  plain 
intent  and  meaning  of  the  provisions  in  the  mortgage,  it  was 
designed  to  invest  a  majority  of  the  bond-holders  thereunder 
with  power,  at  their  option,  to  waive  defaults  in  the  payment 
of  moneys  secured  by  said  mortgage,  we  do  not  see  how  the 
claim  that  these  coupons  were  negotiable  instruments  can  be 
supported.  If  such  coupons  were  negotiable  instruments,  in- 
vested with  the  qualities  pertaining  to  such  securities,  the 
mortgage  and  bonds  to  which  they  were  attached  when  issued 
cannot  be  resorted  to  to  qualify,  limit,  or  e:q>lain  the  agree- 
ment therein  expressed.    In  tbat  event,  their  holders,  haviag 
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piuchflBed  them  in  good  foiih,  for  raloe,  and  witiboat  notioe  of 
Miy  defense  eiziiting  theretQ,  would  be  entitled  to  maintain  an 
notion  thereon,  and  leoorer  acoording  to  wen-eetUed  prindplea 
of  commercial  law. 

If,  however,  these  coupons  contained  notioe  to  the  holders 
of  any  facts  or  ciicimMrtances  showing  that  the  time  of  their 
payment  was  sobjeot  to  a  contingency  over  which  the  holder 
had  no  control,  and  which  might  postpone  their  payment 
indefinitely,  then  they  could  not  be  said  to  be  bona  fide  hold- 
ers thereol^  as  the  negotiability  of  the  paper  wonld  be  thereby 
destroyed.  It  is  undoubtedly  the  general  role  that  the  bonds 
of  railroad,  mannfactnring,  mnnicipal,  and  other  like  corpora- 
tions, payable  to  bearer,  issoed  for  the  porpoee  of  secnring 
loans  of  money,  are,  in  this  country,  deemed  negotiable,  and 
coopons  thereto  attached  partake  of  the  same  charaoter: 
Borer  on  Railroads,  250;  EverUon  v.  Bank  of  Newport,  66 
N.  Y.  14;  23  Am.  Rep.  9;  Tlumpeon  v.  Lee  County^  8  WalL 
827;  Commiteionere  v.  JspmiooK,  21  How.  689.  But  when 
snch  instruments  contain  special  stipulations,  and  their  ]Miy- 
ment  is  subject  to  oontingendes  not  within  the  control  of  their 
holders,  they  are,  by  established  rules,  deprived  of  the  char- 
aoter of  negotiable  instruments,  and  become  exposed  to  any 
defense  existing  ttiereto^  as  between  the  original  parties  to  the 
instrument.  It  is  essential  by  such  rules  that  such  paper 
should  provide  for  the  unconditional  payment  to  a  person,  or 
order  or  bearer,  of  a  certain  sum  of  money  at  a  time  capable 
of  exact  ascertainment:  8  R.  8.,  7th  ed.,  2248;  Daniel  on  No- 
fotiable  Instruments,  sees.  27-104;  Everieon  v.  Bank  of  New* 
paHj  eupra;  Frank  v.  WeeeeUf  64  N.  Y.  155;  Dimmore  v.  Duncan^ 
67  Id.  680;  15  Am.  Rep.  684.  It  would  seem,  therefore,  if 
thescf  coupons  were  subject  to  the  condition  that  the  time  of 
their  payment  could  be  changed,  altered,  and  postponed  firom 
time  to  time  at  the  option  of  a  majority  of  the  holders  of  the 
series  of  bonds  simultaneously  issued  therewith,  it  wonld  de- 
prive them  of  one  of  the  essential  characteristics  of  negotiable 
paper. 

It  was  held  in  MeOlwre  v.  Townehip  of  Oxford,  94  U.  8. 429, 
in  an  action  npon  coupons  detached  from  the  bonds  of  a 
mnnidiwl  corporation,  which  were  substantially  similar  in 
form  to  the  coupons  under  consideration,  that  the  bonds  ^*car- 
lied  upon  their  hM  nnmistakable  evidence  that  the  forms  of 
law  under  which  they  purported  to  have  been  issoed  had  not 
been  compiled  with Tliis  suit  was  brought  npon  ccn^ 
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pons  detached  from  the  bonds  purchased  by  the  plaintiff  in 
error,  before  matarity,  bat  upon  their  face  they  refer  to  the 
bonds,  and  purport  to  be  for  the  semi-annnal  interest  aocroing 
thereon.  This  puts  the  purchaser  upon  inquiry  for  the  bmidsi 
and  charges  him  with  notice  of  all  they  contain.'' 

City  V.  Lamaonj  9  Wall.  478,  was  an  action  brought  upon 
coupons  detached  from  the  bonds  of  a  municipal  corporation^ 
and  it  was  there  held  that  the  action  was  not  barred  by  the 
lapse  of  time  which  would  outlaw  a  simple  contract  debt,  but 
that  there  was  ^'but  one  contract,  and  that  evidenced  by  the 
bond,  which  covenanted  to  pay  the  bearer  five  hundred  dollars 
in  twenty  y^ars,  with  semi-annual  interest  at  the  rate  of  ten 

per  cent  per  annum The  coupon  is  simply  a  mode 

agreed  on  between  the  parties  for  the  convenience  of  the  holder 
in  collecting  the  interest  as  it  beiomes  due.  Their  great  con- 
venience and  use  in  the  interests  of  business  and  commerce 
should  commend  them  to  the  most  favorable  view  of  the 
court;  but  even  without  this  consideration,  looking  at  their 
terms,  and  in  connection  with  the  bond  of  which  they  are  a 
part,  and  which  is  referred  to  on  their  fSace,  in  our  judgment 
it  would  be  a  departure  from  the  purpose  for  which  they  were 
issued,  and  from  the  intent  of  the  parties  to  hold,  when  they 
are  cut  off  from  the  bond  for  collection,  that  the  nature  and 
character  of  the  security  changes  and  becomes  a  simple  con* 
tract  debt  instead  of  partaking  of  the  nature  of  the  higher 
security  of  the  bond  which  exists  for  the  same  indebtedness.'^ 
It  was  therefore  held  that  the  coupons  did  not  outlaw  until  the 
statutory  time  had  run  against  the  bond.  The  clear  implica- 
tion from  the  doctrines  of  this  case  seems  to  be  that  although 
an  action  may  be  maintained  upcm  the  coupons  without  the 
production  of  the  bond,  a  recovery  must  be  based  upon  the 
obligation  contained  in  the  bond,  and  that  no  recovery  can  be 
had  contrary  to  the  agreement  therein  expressed:  Clark  v. 
Iowa  City  J  20  Id.  683. 

If^  therefore,  the  act  of  the  trustees  in  postponing  the  pay- 
ment of  the  interest  becoming  due  on  September  1, 1884,  and 
the  five  years  succeeding,  was  authorized  by  the  provisions  of 
the  mortgage,  it  must  follow  that  the  holders  of  coupons  are 
bound  by  their  action,  and  are  not  entitled  to  maintain  actions 
at  law  upon  such  coupons. 

The  solution  o:'  this  question  requires  an  examination  of 
the  provisions  of  the  mortgage.  This  case  has  been  argued 
upon  the  assumption,  by  both  parties,  that  the  mortgage  did 
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provide  for  a  poBtponement  of  the  time  of  payment  of  both  the 
principal  sum,  and  interest,  by  the  action  of  a  majority  of  the 
bend-holders.  It  is,  however,  claimed  by  the  appellant  that 
the  bond-holders  could  not  anticipate  and  provide  for  a  default 
in  the  payment  of  interest  before  such  default  had  actually 
occurred. 

We  shall  consider  the  case,  therefore,  upon  the  assumption 
that  it  contains  authority  for  action  upon  the  part  of  a  majority 
of  the  bond-holders  to  postpone  the  time  for  the  payment  of 
the  interest  coupons,  and  the  only  question  arising  thereon  is 
whether,  under  a  reasonable  construction  of  the  terms  of  the 
mortgage,  this  can  be  done  before  default  has  occurred. 

This  mortgage,  in  accordance  with  familiar  rules,  must  be 
construed  according  to  the  intent  of  the  parties  in  making  it| 
and  that  intent,  if  its  language  is  plain  and  unambiguous, 
must  be  derived  from  an  examination  of  the  instrument  itselil 
That  contains  the  measure  of  the  liablility  of  the  mortgagor 
as  well  as  a  definition  of  the  power,  duties,  and  rights  of  the 
trustees  and  bond-holders  named  therein. 

We  can  find  nothing  in  this  instrument  which  confers  any 
power  upon  the  trustees  of  their  own  motion  to  waive  defaults 
m  the  payment  of  interest,  or  to  anticipate  such  defaults  and 
postpone  the  time  of  payment  thereof.  That  power,  if  con* 
ferred  at  all,  is  given  to  a  majority  of  the  bond-holders,  and  the 
trustees  have  no  authority  to  act  in  that  respect  except  under 
the  instructions  of  the  bond-holders. 

The  provisions  of  the  mortgage  relating  to  this  subject  are 
substantially  contained  in  the  fourth  and  seventh  paragraphs 
hereinbefore  recited.  The  conditions  under  which  power  is 
conferred  upon  the  trustees  and  bond-holders  to  waive  defaults, 
contained  in  the  fourth  paragraph,  relate  exclusively  to  de- 
faults already  made,  and  which  have  continued  to  exist  for 
the  space  of  six  months  after  payment  of  such  interest  has 
been  duly  demanded.  The  trustees  are  then  vested  with  the 
option  of  declaring  the  principal  sum  due  and  payable,  and 
their  action  in  respect  thereto  is  made  subject  to  review  and 
correction  by  a  majority  of  the  bond-holders;  but  the  exercise 
of  any  power  on  the  part  of  either  trustees  or  bond-holdeis  is 
conditioned  upon  the  existence  of  a  default  which  has  con- 
tinued for  the  prescribed  period. 

It  is  quite  clear  that  the  defendant  has  not  brought  the  caae 
within  the  ccmtingency  provided  for  in  this  provision.  It  musti 
therefore,  rely  upon  the  provision  contained  in  the  seventh 
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pwragniplii  if  its  contention  can  be  snstaijied  at  all  upon  ^bn 
fiictB  of  this  case. 

That  paragraph  relates  wholly  to  the  dnties  imposed  upon 
the  trustees,  upon  the  contingencies  arising  under  the  mort^ 
gage,  anthorizing  them  to  enforce  the  remedies  therein  pro* 
yided,  and  the  circumstances  under  which  the  performanoe  of 
that  duty  may  be  compelled  or  waived  by  the  bond-holder& 
Certainly  no  duty  can  rest  on  the  trustees  to  enforce  the 
mortgage  until  a  default  has  occurred;  and  it  is  only  in  case 
of  such  a  default,  and  the  omission  of  the  trustees  to  perform 
'^  such  duty,"  that  the  bond-holders  are  authorised  to  act  un- 
der the  paragraph  in  question,,  and  even  in  the  event  of  any 
such  action  it  is  expressly  provided  that  ''  no  action  of  the 
trustees  or  bond-holders  in  case  of  any  default  shall  affect  any 
subsequent  default,  or  any  right  arising  therefrom." 

It  is  quite  impossible  to  reconcile  this  provision  with  the 
claim  that  the  bond-holders  can  andcipate  a  default,  and 
provide  for  the  operation  of  thedr  action  upon  a  future  event 
Such  action  is  expressly  prohibited  by  the  terms  of  the  agree- 
ment; and,  in  the  face  of  such  prohibition,  such  a  power  can- 
not be  implied  from  other  language  of  the  instrument.  The 
plain  meaning  of  the  provision  contemplates  action  by  the 
bond-holders  upon  an  existing  condition  of  things,  and  the  ex- 
ercise of  their  judgment  upon  a  situation  which  has  already 
occurred.  Not  only  the  obligor,  but  each  bond  and  coupon 
holder,  is  interested  in  the  exercise  of  the  powers  referred  to, 
and  has  the  right  to  insist  that  the  condilions  of  its  exercise 
provided  by  the  contract,  so  far  as  they  are  material,  shall 
be  fully  and  exactly  complied  with.  Any  other  construction 
would  place  the  rights  of  a  minority  at  the  discretion  or 
caprice  of  a  majority,  and  leave  it  practically  powerless  to 
avail  itself  of  the  security  provided  for  it  by  the  plain  lan- 
guage of  the  contract.  Assuming  the  right  of  bond-holders, 
after  a  default  has  occurred,  to  waive  defaults  in  the  payment 
of  interest,  and  postpone  the  time  of  their  payment,  a  question 
might  arise  as  to  the  effect  of  such  action  upon  suits  then 
pending  for  the  recovery  of  interest  coupons;  but  that  quea- 
tion  is  not  now  before  us,  and  it  would  be  improper  to  express 
any  opinion  thereon. 

Action  taken  by  a  majority  of  bond-holders  in  waiving  de- 
£sult  which  has  already  occurred  we  have  not  considered,  as 
the  facts  of  the  case  do  .not  present  that  question;  but  ws 
are  of  the  opinion  that  no  action  by  the  trustees  or  bond- 
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bddera  k  wMmnmd  by  tlw  morlgago  in  antieipstioii  ^  such 
default. 

The  actioD  of  the  trusteeg  in  granting  a  Sormal  extension  of 
time  for  the  payment  of  the  conpons  in  question,  after  default 
had  been  naoe  tuereon,  would,  we  think,  hare  barred  an  ac* 
tion  upon  ooniponn  pMtdiae,  ezeept  for  the  CToiaeion  of  a  direc- 
tum to  do  Bo  given  bjr  n  ma|ori^  of  the  bond-holden  after  the 
default  occurred.  We  think  this  *8  made,  by  the  contract,  a 
condition  preceu<5nt  to  the  right  of  the  traateee  te  peBtpem  the 
time  for  the  payment  of  interest. 

The  fact  that  the  mortgage  in  question  covers  all  of  tho 
property  of  the  corporation,  and  mnst  efeoioally  be  eofbreed 
for  the  benefit  of  Its  beneficiaries  equally,  wonld  seem  to  sub- 
ject the  motives  of  the  plaintaft'in  bringing  this  suit  to  theim- 
potation  of  attemptl  jg  to  extort  payment  of  Us  oonpoiis  fitm 
the  company,  to  the  detriment  of  his  assooiatss;  bni  tUs  oast- 
stitutes  no  defense  to  the  actioa.  The  remedy  of  the  bond- 
holders against  such  an  efEort,  if  any  there  is,  moat  be  foond 
in  the  exercise  by  the  trustees  otf  the  power  conferred  upon 
them  by  the  mortpage  to  take  possession  of  the  property  cov- 
ered thereby,  and  use  its  proceeds  for  the  an>nmon  benefit  of 
all  bond  and  coupon  holdera. 

The  judgments  of  the  common  ^eas  and  g«Mtml  term 
should,  therefore,  be  reversedi  and  that  of  tho  trial  court  af- 
firmed, with  costa.  


KBQOTUBnjrr  of  Ooitpoh^  Gbiubkallti  fites  nets  to  Mmimm  ▼.  Natimmt 
MmUBt  81  Am.  Rep.  1S-I7}  sad  sztaadad  noto  to  Mcrrk  OamU  tie.  Oo.  r. 
ifaler,  6i  Am.  Dm.  «B-4S(k 

Wbxkb  OosffSBs  Bisnn  ss  jBsiiii%  fioKsna  n  OnAnsajflui  wifM  Hsvm 
ol  all  the  Vonds  oontaiiu  Kote  to  Jfornit  CoMtf  ete.  Ok  v.  nker,  SA  Am.  I)m. 
4S2etie^;  aad  aee  alio  the  note  to  i3i  Vou  w.  JHekumd^  SSId.  6>A  o»  w»^ 
«a  ths  aabjeet  of  numiejpal  boada. 


COLLYEB   V.   CoLLrBB. 

tUD  Kaw  TOBK,  48LJ 

Wiu  a  FUBinaD  to  hats  bxbn  Dsstbotsd^  wrs  IxnBV  so 

b,  fMsapmof  Uni  H  esHiot  bo  femd  after  teatator'a  dealii. 
Oka  Who  Suss  vo  TBwasi.iih  ▲  Lost  oa  Dsraaonn  WiUi 

THB  BuBiMDi  of  oTerooming  by  adsfnate  pioef  ttie 

baa  beea  deitrojedt  oatmo  renooomdL 
^wmaumom  that  a  Wnx.  Wbiob  gawot  bs  Ibuim  was 

Avmo  BwroeaMss  m  sov  Oraaocnoi  by  proof  that  pefaons  Injsxioulj 
IbfthswiUkidsfinrtaaitiMtodsirtMfit    »sftMtBfla4<4». 
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mnst  Im  tmttiami  to  oitelillih  thaft  Ibowill  wai  aetaaUj 
irMdolnitly  daitroyad. 
Obm  AajkiMBt  THs  Vwmmcmavh  PBOHnmrr  ov  a  Will  any  bo  aw«rdod» 
lA  tbo  dioontian  of  tiio  mrognte^  under  ilio  stetotw  of  How  York. 

Application  to  admit  to  probate  the  will  of  Elisabeth  Coll- 
yer,  alleged  to  have  been  lost  or  destioyed.  The  surrogate 
denied  the  probate,  and  his  action  was  aflkmed  by  the  gen- 
eral term. 

Dennis  McMahon^  for  the  appellant 

Seaman  MUXer^  for  the  reepondente. 

EabIi,  J.  Elizabeth  CoUyer  died  in  Westchester  County  on 
the  fourth  day  of  March,  1883,  possessed  of  a  considerable 
estate.  George  B.  CoUyer,  claiming  that  she  had  made  a  will 
devising  and  bequeathing  all  her  estate  to  him,  and  appoint- 
ing him  the  sole  executor  thereof,  and  alleging  that  the  will 
had  been  fraudulently  destroyed,  instituted  this  proceeding  in 
the  surrogate's  court,  under  section  2621  of  the  code,  to  estab- 
lish the  will.  The  administrator  and  next  of  kin  and  heirs  of 
the  deceased  were  made  parties  to  the  proceeding  and  they 
opposed  and  contested  probate  of  the  wilL 

The  petitioner,  George  B.  CoUyer,  gave  evidence  tending  to 
show  that  in  1863  the  deceased  made  such  a  wiU  as  he  claims; 
that  she  left  the  wiU  in  the  custody  of  the  lawyer  who  drew 
it  until  about  the  year  1877,  when  she  took  the  wiU  into  her 
own  possession,  and  soon  thereafter  exhibited  a  folded  paper 
which  she  claimed  was  her  wiU.  Witnesses  were  called  on 
behalf  of  the  petitioner,  who  testified  to  declarations  made  by 
the  deceased  at  various  times,  but  not  later  than  seven  months 
prior  to  her  decease,  to  the  effect  that  she  had  made  a  wiU 
giving  aU  her  estate  to  her  brother  George;  and  witnesses 
were  caUed  on  behalf  of  the  contestants,  who  testified  to  dec- 
larations made  by  her  in  the  years  1882  and  1888,  the  last  in 
February  of  the  latter  year,  to  the  effect  that  she  was  dis- 
pleased with  the  treatment  received  by  her  from  her  brother 
Oeorge;  that  she  had  changed  her  intention  in  reference  to 
him,  and  had  destroyed  her  wiU. 

Upon  aU  the  evidence,  the  surrogate  found,  as  matter  of  fisu^ 
that  there  was  a  want  of  sufficient  legal  proof  that  the  deceased 
ever  executed  a  wUl;  that  there  was  a  want  of  sufficient  legal 
proof  of  the  contents  of  any  will;  that  at  the  time  of  her 
death  she  left  no  wiU  in  existence,  and  that  no  wUl  of  hers 
was  fraudulently  destroyed  in  her  lifetime;  and  he  held,  as 
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matter  ot  law,  that  the  alleged  will  should  not  be  established 
or  admitted  to  probate  as  a  loet  or  destroyed  will,  and  that 
the  deceased  died  intestate. 

The  decision  of  the  surrogate  was  affirmed  at  the  general 
term,  upon  the  ground,  as  appears  from  the  opinion  there  pro- 
Dounced,  that  there  was  not  sufficient  proof  that  the  alleged 
will  was  in  existence  at  the  time  of  the  decease  of  Mrs.  Coll- 
yer,  or  that  it  was  fraudulently  destroyed  in  her  lifetime. 
Without  passing  upon  the  other  grounds  upon  which  the  sur- 
rogate  based  his  decision,  we  agree  with  the  general  term.  It 
is  provided  in  the  Revised  Statutes  (2  B.  S.,  c.  6,  tit.  1,  art.  3, 
sec.  42)  as  follows:  "No  will^  except  in  the  cases  hereinafter 
mentioned,  nor  any  part,  shall  be  revoked  or  altered,  other- 
wise than  by  some  other  will  in  writing  or  some  other  writing 
of  the  testator  declaring  such  revocation  or  alteration,  and 
executed  with  the  same  formalities  with  which  the  will  itself 
was  required  by  law  to  be  executed;  or  unless  such  will  be 
burnt,  torn,  canceled,  obliterated,  or  destroyed,  with  the  intent 
and  for  the  purpose  of  revoking  the  same  by  tiie  testator  him- 
self or  by  another  person  in  his  presence,  by  bis  direction  or 
consent;  and  when  so  done  by  another  person,  the  direction 
and  consent  of  the  testator  and  the  fact  of  such  injury  or  de- 
straotion  shall  be  proved  by  at  least  two  witnesses."  The 
claim  of  the  petitioner  Is,  that  the  will  of  Mrs.  CoUyer  was 
not  destroyed  by  herself,  but  by  some  other  person  without 
her  knowledge  or  consent  This  claim  is  wholly  unsupported 
by  proot  No  witness  was  called  who  had  seen  the  will  since 
1877,  and  there  is  no  evidence  whatever  that  the  will  was  in 
existence  during  the  last  seven  months  of  her  life,  and  the 
most  diligent  search  £Edled  to  disclose  any  trace  of  it  after  her 
death,  nie  evidence  simply  shows  that  several  of  her  next  of 
kin  were  about  her  for  a  short  time  before  her  death  and  in 
her  boose  aflerward,  and  thus  may  have  had  opportunity  to 
find  and  deatcoy  the  will.  But  all  such  persons  were  called 
as  witneesesy  and  positively  denied  any  knowledge  of  the  will 
or  any  interference  therewith,  and  thus  there  was  not  enough 
evidenoe  even  to  raise  a  £Eur  suspicion  that  the  will  had  been 
fraudulently  destroyed. 

There  is  no  direct  proof  that  Mrs.  CoUyer  destroyed  her 
wilL  But  the  proof  that  the  will  was  not  found  after  her 
death  is  sufficient  proof  that  she  destroyed  it  anitno  revoeandu 
When  a  will  previously  executed  cannot  be  found  after  the 
death  of  the  testator,  Uiere  is  a  strong  preeomption  that  it 
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was  revoked  by  destruction  bj  the  testator,  and  this  presainp- 
tion  stands  in  the  place  of  positive  proof:  BetU  v.  Jaekmm^  6 
Wend.  173;  Knapp  v.  Knapp,  10  N.  Y.  276;  SehuUz  v.  Sckultz, 
85  Id.  653;  91  Am.  Dec.  88;  Haieh  v.  Sigman,  1  Demarest,  519. 
He  who  seeks  to  establish  a  lost  or  destroyed  will  assumes  the 
burden  of  overcoming  this  presumption  by  adequate  proo£  It 
is  not  sufficient  for  him  to  show  that  persons  interested  to 
establish  intestacy  had  an  opportunity  to  destroy  the  will.  He 
must  go  further,  and  show,  by  fiacts  and  circumstances,  that 
the  will  was  actually  fraudulently  destroyed.  In  Loxley  v. 
Jack^QUy  3  Phillim.  126,  the  will  was  last  seen  in  a  small  box 
in  the  bedroom  of  the  deceased,  but  was  not  found  after  her 
death,  and  it  was  held  that  the  presumption  of  law  was,  that 
the  testatrix  destroyed  it  animo  revocandi,  that  the  law  did 
not  presume  fraud,  and  that  the  burden  of  proof  was  on  the 
party  claiming  under  the  will.  In  BetU  v.  JadBony  muprOy  a 
will  was  duly  executed  and  in  the  custody  of  the  testator  for 
five  years  afterward,  and  within  ten  months  previous  to  his 
decease,  but  could  not  be  found  after  his  decease,  and  it  was 
held  that  the  legal  presumption  was  that  tho  testator  had  de- 
stroyed it  animo  ret^ocondt,  although  it  appeared  that  within  a 
fortnight  before  his  death  he  applied  to  a  scrivener,  who  had 
drawn  a  codicil,  to  draw  another  codicil  to  his  will,  which, 
however,  was  not  drawn,  nor  was  the  will  at  the  time  pro- 
duced to  the  scrivener.  In  Knapp  v.  Knapp^  eupray  it  was 
held  that  proof  that  a  will,  executed  by  a  deceased  person, 
was  said  by  him,  a  month  previous  to  his  death,  to  be  in  his 
possession,  in  a  certain  deek  at  his  house,  that  he  then  was  very 
aged  and  feeble,  that  his  housekeeper  was  a  daughter  having 
an  interest  adverse  to  the  will,  and  that  the  same  could  not  be 
found  on  proper  search  three  days  after  his  death,  is  not  suffi- 
cient evidence  of  its  existence  ai  the  testator's  death,  or  of  a 
fraudulent  destruction  in  his  lifotime,  to  authorize  parol  proof 
of  its  contents.  The  authorities  are  uniform,  and  no  farther 
citations  are  needed. 

As  the  evidence  on  the  part  of  the  petitioner  wholly  £uled 
to  make  out  his  case,  he  was  not  harmed  by  any  of  the  evi- 
dence offered  and  received  on  behalf  of  the  contestants  to 
which  he  makes  objections,  and  such  objections  need  not 
therefore  be  considered. 

The  surrogate,  in  his  decree,  allowed  costs  against  the  peti- 
tioner personally  to  the  several  contestants;  and  he  com- 
plains of  this,  relying  for  his  protection  upon  subdivision  3  of 
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■eeiieii  2558  U  the  code,  which  k  as  MIows:  "^  When  the  de- 
cree is  made  vaptm  a  contested  application  finr  probate  or  tcto- 
cation  iji  probate  of  a  will,  ooste,  payable  oat  of  the  estate  or 
or  otherwise,  shall  not  be  allowed  to  an  unsQccessful  contestant 
of  the  will,  unleBS  he  is  a  special  gnardian  for  an  infant,  ap- 
pointed by  the  surrogate,  or  is  named  as  an  executor  in  a 
piqier  proposed  by  him  in  good  faith  as  the  last  will  of  the 
decedent."  That  provision  plainly  relates  to  an  unsuooessftil 
contestant  of  a  will,  and  has  no  concern  whatever  with  a  pro- 
peoent  of  a  wilL  The  petitioQer  sought  to  establish  a  will  in 
which  he  was  the  sole  beneficiary;  and,  by  the  same  section, 
the  surrogate  was  clothed  with  discretion,  not  renewable  here, 
to  award  costs  against  him  personally  in  favor  of  one  or  all  <rf 
the  contestants. 

Our  oondnsion^  thenforo,  is,  that  the  judgment  appealed 
from  should  be  affirmed,  with  one  bill  of  costs  to  the  respond- 
ents. 


Wmns  Wnx  is  DsRsorsD  ea  MvnLAm^  Tmiienni  n  Vwuomko  xm 
have  done  tbe  act  anltmo  rmnoamdi:  Bmnttt  r.  Sktrrod^  t  Ind.  808;  40  Am. 
Deo.  410. 

Whxbs  Contbst  or  Pbobatb  or  WuiL  was  or  Good  Faxib,  and  oa 
probable  caioae,  oosIb  may  be  allowed  botii  paarUeii  Mwrn  r.  AJdm,  80  Me. 
SOI;  onto,  p.  203. 


Matter  of  Maoeat. 

rU0  9swToBK«6IL] 
Wnx.— SuBsoBisnro  WmraBan  to  a  Wn.L  xusv  Sss  thi  nesxATOB's 
SiasAZUBa  at  tin  time  wken  tihey  aMeet  ii.  It  is  not  aaffioient  for  him 
to  aend  for  tiw  witneeow,  opkoB  Ast  fas  irantad  them  to  sign  Ida  will, 
and  obtain  their  Bignatnraa  aa  attaatmg  witnaaee%  if  tbe  will  it  m  folded 
that  they  cannot  see  whether  ha  haa  aigned  it  or  not. 

AppLicATioir  for  probate  of  a  paper  alleged  and  poiporting 
to  be  tbe  last  will  of  James  Madcaj,  Ptebate  denied  bj  the 
sozragate,  whose  decree  was  affirmed  bgr  the  general  term. 

Loim  Ho/ifmmck^  for  the  appellant. 

WiUiam  H.  Sawyer ^  for  the  respondent 

Sabl,  J.  The  Bobscribing  witnesses  oame  to  the  dwelling- 
hflose  of  tbe  deceased  by  previous  appointmenti  and  while 
SMied  at  has  writingniesk,  he  said  to  them:  ^^  Gentlemen,  what 
I  sent  for  yon  for  was  to  sign  my  lost  will  and  testament." 
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Thereupon  he  took  from  his  writing-desk  the  insinxment 
offered  for  probate,  and,  laying  it  before  the  witnesses,  said: 
**  It  is  now  all  ready  awaiting  your  signatures.''  He  then  pre- 
sented the  instrument  to  the  witness  McCarrier  for  his  signa* 
ture,  and  he  signed  it,  saying  as  he  did  so:  ''I  am  glad,  Father 
Mackay,  you  are  making  your  will  at  this  time;  I  don't  sup- 
pose it  will  shorten  your  life  any";  to  which  ho  replied,  Yes, 
he  wanted  it  done  and  off  his  mind;  and  then  the  witness 
Mulligan,  who  had  joined  in  this  conversation,  signed  the  in- 
strument as  a  witness.  At  the  time  of  exhibiting  the  instru- 
ment to  the  subscribing  witnesses  he  told  them  it  was  his  will, 
but  he  handed  it  to  them  so  folded  that  they  could  see  no  part 
of  the  writing  except  the  attestation  clause,  and  they  did  not 
see  either  his  signature  or  seal.  There  would  undoubtedly 
have  been  a  formal  execution  of  the  will  in  compliance  with 
the  statutes  if  the  witnesses  had,  at  the  time,  seen  the  signature 
of  the  testator  to  the  will.  Subscribing  witnesses  to  a  will  are 
required  by  law,  for  the  purpose  of  attesting  and  identifying 
the  signature  of  the  testator,  and  that  they  cannot  do  unless 
at  the  time  of  the  attestation  they  see  it.  And  so  it  has  been 
held  in  this  court.  In  Lewis  v.  Lewis j  11  N.  Y.  221,  where  the 
alleged  will  was  not  subscribed  by  the  testator  in  the  presence 
of  the  witnesses,  and  when  they  signed  their  names  to  it,  it 
was  so  folded  that  they  could  not  see  whether  it  was  signed 
by  him  or  not,  and  the  only  acknowledgment  or  declaration 
made  by  him  to  them,  or  in  their  presence,  as  to  the  instru- 
ment was,  "I  declare  the  within  to  be  my  will  and  deed,"  it 
was  held  that  this  was  not  a  sufficient  acknowledgment  of  his 
subscription  to  the  witnesses,  within  the  statute.  In  that  case, 
Allen,  J.,  writing  the  opinion,  said:  ''A  signature  neither  seen, 
identified,  or  in  any  manner  referred  to  as  a  separate  and  dis- 
tinct thing,  cannot,  in  any  just  sense,  be  said  to  be  acknowl- 
edged by  a  reference  to  the  entire  instrument  by  name  to 
which  the  signature  may  or  may  not  be  at  the  time  sub- 
scribed." In  MUehea  v.  MiteheU,  16  Hun,  97,  affirmed  in  this 
court  in  77  N.  Y,  596,  the  deceased  came  into  a  store  where 
two  persons  were,  and  produced  a  paper  and  said:  ^  I  have 
a  paper  which  I  want  you  to  sign."  One  of  the  persons  took 
the  paper,  and  saw  what  it  was,  and  the  signature  of  the  de- 
ceased. The  testator  then  said:  ^'This  is  my  will;  I  want 
you  to  witness  it."  Both  of  the  persons  thereupon  signed  the 
paper  as  witnesses  under  the  attestation  clause.  The  deceased 
then  took  the  paper  and  said:  "I  declare  this  to  be  my  last 
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will  and  testament/'  and  delivered  it  to  one  of  the  witnesseo 
for  safe-keeping.  At  the  time  when  this  took  plaoe  the  paper 
had  the  name  of  the  deceased  at  the  end  thereof.  It  was  held 
that  the  will  was  not  properly  executed,  for  the  reason  that 
one  of  the  witnesses  did  not  see  the  testator's  signature,  and 
as  to  that  witness,  there  was  not  a  sufficient  acknowledgment 
of  the  signature,  or  a  proper  attestation.  It  is  true  that  in 
WmU  V.  Mott,  36  N.  Y.  486,  491,  Davies,  C.  J.,  writing  the 
opinion  of  the  court,  said,  that  '^  the  statute  does  not  require 
that  the  testator  shall  exhibit  his  subscription  to  the  will  at 
the  time  he  makes  the  acknowledgment.  It  would  therefore 
follow  that  when  the  subscription  is  acknowledged  to  an  at- 
testing witness  it  is  not  essential  that  the  signature  be  exhib- 
ited to  the  witness."  This  is  a  mere  dietumf  unnecessary  to 
the  decision  in  that  case,  and  therefore  cannot  have  weight  as 
authority.  The  formalities  prescribed  by  the  statute  are  safe- 
guards thrown  around  the  testator  to  prevent  fraud  and  impo- 
sition. To  this  end  the  witnesses  should  either  see  the  testator 
subscribe  his  name,  or  he  should,  the  signature  being  visible 
to  him  and  to  them,  acknowledge  it  to  be  his  pignature. 
Otherwise,  imposition  might  be  possible,  and  sometimes  the 
purpose  of  the  statute  might  be  frustrated. 

We  think,  therefore,  that  probate  of  the  will  was  properly 
refused,  and  that  the  judgment  below  should  be  affirmed, 
without  costs.  

Smmro  avd  AxTmnro  WnuBt  See  note  to  Jfofnani  v.  Flnton^  iO  An. 
Be^  888^  sad  to  WtMer  r.  WaBer,  42  Am.  Dea  57L 
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Stumobb  v.  Shaw. 

m  JUBT&ASn,  11.1 
VVBDICT — No  QSMXSB  POft  RiTXBSAft.  —  Ib,  IK  VlM  «V  FmitZIO  BT  Jl7BT« 

certain  legtl  propodtioDa  embodifid  in  veqnesti  to  chtfgo  booomo  men 
abBtractionSy  their  rejection  oonld  work  no  injury  to  the  parlgr  except- 
ing, and  constitates  no  ground  for  reversing  the  verdict. 
BxPXBT  TsanMONT  is  vor  Admbbbiblk  ufov  Qubbrom  whidi  the  court  or 
j«7  can  decids  vpoa  the  facta.  YHitrk  the  reUtkm  ef  faoti  and  their 
probable  vesalta  con  be  determined  vitiioat  ■pectal  akiU  or  study,  the 
facts  themselves  most  be  given  in  evidence,  and  the  connlnsions  and 
inferences  must  be  drawn  by  the  Jnry. 

BVIDSNCS.  —  RVLB  THAT  WH£BB  WhOUB  OF  COBRlBFONDINCa  IS  CALLBD  >0B« 

All  or  Ir  must  bb  Adm rrncD,  has  Kg  Affugation  to  a  case  where  one 
party  attempts  to  fix  a  liability  for  negligence  apon  another,  and  offers 
in  evidence  against  him  certain  letters  written  by  the  former  to  the 
latter  after  the  transactions  between  them  have  come  to  an  end.  The 
duty  of  the  party  accused  of  negligence  being  then  discharged,  and  his 
liability  for  negligence,  if  he  had  been  guilty  of  any,  being  then  fixed, 
neither  his  rights  nor  his  liability  could  be  affected  by  any  communica- 
tion he  may  have  subsequently  received  from  the  party  seeking  to  hold 
him  liable. 

Robert  H.  Smith  and  Alfred  S.  NUea^  for  the  appellant 

John  H.  ThomcUf  for  the  appellee. 

Miller,  J.  The  plaintiff  in  this  case  was  a  ship-broker  in 
Montreal,  and  the  defendant  a  ship-owner  in  London.  The 
snit  is  to  recover  for  services  rendered  and  advances  made  by 
the  plaintiff  in  the  disbursement  and  on  account  of  two  steam- 
ships, the  liilbum  Tower  and  Manikins  Tower,  consigned  to 
the  plaintiff  by  the  defendant  in  June,  1884.    The  amount 
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daimed,  including  eommiBaonfly  was  £646  9$.  6JL  9or  tbifl 
flnrn  the  plaintiff  drew  a  draft  on  <be  defendant,  which  the 
latter  reftased  to  acoept  or  pay.  The  declaration  oontaiTHi  the 
common  coonts  only.  The  plea  was  tieii  atmtmjmUf  and 
the  verdict  was  in  fiiTor  of  the  plaintiff  for  the  fbU  amoont 
of  his  claim. 

The  Bteamers  were  Bent  to  Montreal,  the  one  laden  with 
iron  rails,  and  the  other  in  baUast,  with  the  expectation  of 
receiTing  return  cargoes,  chiefly  of  cattle  and  grain;  and  the 
defense  set  np  at  the  trial,  stated  in  general  terms,  was  mis- 
condnct,  neglect  of  dnty,  and  violation  of  instructions  on  the 
part  of  the  plaintiff  in  regard  to  procuring  this  freight  in 
Montreal. 

There  were  several  exceptions  to  the  mlings  of  the  court  as 
to  the  ^admissibility  of  evidence,  and  there  was  one  as  to  in« 
stmctions  to  the  jnry.    The  latter  will  be  noticed  first 

1.  There  is  no  evidence  legally  sufficient  to  show  that  the 
defendant  was  induced  to  send  either  of  his  steamships  to 
Montreal  by  any  untrue  representations  made  to  him  by  the 
plaintiff  Hence  there  is  no  error  in  granting  the  plaintiff's 
first  prayer,  and  no  objection  was  made  to  it  by  appellant's 
counsel  in  argument. 

As  to  the  defendant's  three  prayers  which  were  rejected, 
it  appears  to  us  plain  tliat  discussion  of  the  legal  |»iqx)eition8 
they  contain  is  needless,  in  view  of  the  instructions  given  by 
the  court,  and  the  verdict  of  the  jury  under  them.  The  court 
of  its  own  motion  instructed  the  jury  ''that  if  they  find  that 
the  plaintiff  in  the  transaction  of  the  defendant's  business 
violated  his  instructions  or  failed  to  give  him  timely  informa* 
(Ion  of  facts  important  for  him  to  know,  or  to  exercise  that 
degree  of  fidelity,  skill,  and  diligence  which  similar  agents 
ordinarUy  employ,  or  might  reasonably  be  expected  to  em* 
I^y,  under  similar  circumstances,  and  that  the  defendant 
suffidred  loss  in  consequence  thereof,  then  the  defendant  is 
entitled  to  have  recouped  from  the  plaintiff's  claim  such  dam- 
ages, if  any,  as  the  defendant  may  have  actually  sustained 
thereby." 

This  placed  the  ease  before  the  jury  in  a  light  more  favorable 
to  the  defendant  perhaps  than  the  proof  warranted,  and  the 
plaintiff  excepted  to  it  on  that  ground.  The  court,  however, 
adhered  to  the  instruction,  and  the  plaintiff  thereupon  offered 
his  third  prayer,  to  the  effect  that  if  the  juiy  think  they  ought 
lo  make  any  deduction  by  way  of  damages  from  the  plain- 
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tiff's  claims,  it  should  onlj  be  for  sncH  as  the  defendant  maj 
haye  actually  sustained  by  yiolation  of  instructions  or  neglect 
of  duty  as  stated  in  the  court's  instruction^  if  they  belieye 
there  was  any  such  violation  or  neglecti  and  such  amount,  if 
any,  as  they  may  think  ought  to  be  deducted  fix>m  the  com- 
missions  charged.  The  court  granted  this  prayer  also  as  an 
addition  to  or  in  explanation  of  its  own  instruction;  and  being 
thus  instructed,  the  jury  by  their  verdict  made  no  abatement 
whatever  from  the  plaintiff's  claim,  but  gave  him  the  whole  of 
it,  with  interest.  From  this  the  inevitable  conclusion  is,  that 
they  found  from  the  evidence  that  there  had  been  in  fact  no 
neglect  or  violation  of  instructions  by  the  plaintiff,  and  that 
he  had  transacted  the  defendant's  business  with  reasonable 
skill,  fidelity,  and  dilgence.  This  verdict  exonerates  the  plain- 
tiff from  all  blame,  and  that  being  the  state  of  the  case,  there 
is  no  occasion  to  consider  the  question  whether  if  there  had 
been  any  violation  of  instructions,  or  gross  negligence,  or  mis- 
conduct on  the  part  of  the  agent,  the  jury  would  have  been 
bound  to  reject  his  commissions  in  toto,  and  be  at  liberty  also 
to  recoup  the  damages  suffered  by  reason  of  such  negligence 
and  misconduct,  as  stated  in  the  defendant's  first  and  second 
prayers,  or  whether  the  proposition  contained  in  his  third 
prayer  is  correct.  In  view  of  this  finding  by  the  jury,  these 
legal  propositions  become  mere  abstractions.  The  appellant 
Buffered  no  injtuy  by  their  rejection,  even  if  they  may  have 
been  (a  point  on  which  we  express  no  opinion)  abstractly 
right 

2.  The  lilbnm  Tower  sailed  from  Newport,  Enf^d,  for 
Montreal  on  the  11th  of  June,  loaded  with  a  cargo  of  iron 
rails.  The  usual  time  for  her  voyage  was  from  twelve  to  four- 
teen days.  The  plaintiff,  being  advised  ot  the  piobable  date  of 
her  departure,  made  contracts  in  Montreal  with  shippers  of 
grain  and  cattle  for  a  return  cargo,  ''for  June  loading,"  by 
which  is  meant  th&t  the  rhippers  could  cancel  the  contracts  it 
the  vessel  was  not  ready  to  receive  their  shipments  during  the 
month  of  June.  The  steamer  was  delayed  on  her  voyage,  and 
did  not  arrive  until  the  28th  of  June,  and  not  being  ready  to 
receive  her  return  cargo  during  that  month,  the  catU»-men  re- 
fused to  ship  at  the  contract  rates,  or  to  ship  at  all  except  at  a 
greatly  reduced  rate  of  freight.  The  plaintiff  accepted  the  re* 
duced  rate,  but  the  undisputed  testimony  is,  that  he  obtained 
the  highest  rate  then  obtainable  in  that  port  for  such  cargo* 
The  objection  of  the  defendant  is,  that  the  plaintiff  made  these 
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contracts  with  too  early  a  canceling  date,  and  was  therefore 
chargeable  with  negligence.  To  sustain  this  objection,  he 
called  to  the  stand  several  Baltimore  ship-brokers  and  ship- 
ping merchants  who  were  acquainted  with  and  had  had  ex- 
perience in  such  business  m  Baltimore,  and  putting  to  them 
the  hypothesis  that  the  Lilburn  Tower,  loaded  with  iron  rails, 
sailed  £rom  Newport,  England,  for  Montreal  on  the  11th  of 
June;  that  it  ordinarily  requires  from  twelve  to  fourteen  days 
to  make  the  passage;  that  upon  her  arrival  sbe  would  have  to 
discharge  her  cargo,  and  then  be  fitted  to  load  grain  in  her  hold 
and  cattle  on  deck,  —  proposed  to  ask  each  of  them  whether 
or  not  under  such  circumstances  it  would  have  been, — 1.  Rea- 
sonably prudent  for  a  broker,  as  consignee  of  said  vessel,  to 
engage  outward  cargo  from  Montreal  for  June  loading?  2. 
Would  it,  or  not,  be  prudent  for  such  a  broker  to  engage  grain 
and  cattle  for  June  loading?  and  3.  Whether  or  not  it  was 
possible  for  that  vessel  to  be  loaded  and  sail  from  Montreal  in 
June.  Upon  objection  made  by  the  plaintiff,  the  court  re- 
fused to  aUow  these  questions  to  be  put,  and  to  these  rulings 
the  defendant  excepted. 

There  is  a  general  concurrence  of  authority  and  decisions  in 
support  of  the  proposition  that  expert  testimony  is  not  admis- 
sible upon  a  question  which  the  court  or  jury  can  themselves 
decide  upon  the  tactB;  or,  stated  in  other  words,  if  the  relation 
of  facts  and  their  probable  results  can  be  determined  without 
special  skill  or  study,  the  fieusts  themselves  must  be  given  in 
evidence,  and  the  conclusions  or  inferences  must  be  drawn  by 
the  jury:  Lawson  on  Expert  and  Opinion  Evidence,  203; 
Rogers  on  Expert  Testimony,  11.  And  this  court,  in  consid- 
ering this  question  in  a  recent  case,  has  said:  ''It  is  proper 
to  lay  before  the  jury  all  the  facts  necessary  to  enable  them  to 
form  a  judgment  on  the  matters  in  issue;  and  when  the  sub- 
ject under  investigation  requires  special  skill  and  knowledge, ' 
they  may  be  aided  by  the  opinions  of  persons  whose,  pursuits 
or  studies  or  experience  have  given  them  a  familiarity  with 
(he  matter  in  hand.  But  where  the  question  can  be  decided 
^y  such  experience  and  knowledge  as  are  ordinarily  found  in 
the  common  business  of  life,  the  jury  are  competent  to  draw 
the  proper  inferences  from  the  facts,  without  hearing  the  opin- 
ion of  witnesses":  Baltimore  and  Yorktown  Turnpike  Road  Co. 
>•  Lecnhardtf  66  Md.  77,  78.  In  our  opinion,  the  present  case 
Is  within  the  rule  thus  stated.  If,  in  addition  to  the  facts 
stated  in  the  hypothetical  question,  it  had  been  proved  how 
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loog  it  usually  took  to  unload  such  a  oargo^  and  to  fit  up  a 
veBsel  for  the  recepticm  of  grain  and  cattle,  and  what  were  the 
facilities  for  auch  unloading  and  refitting  in  Montreal,  the 
jury,  with  these  facts  before  them,  would  haTe  been  quite 
competent  to  determine  whether  it  .was  prudent,  or  reasonably 
prudent,  for  the  plaintiff  to  make  the  contracts  complained  of, 
and  whether  it  was  possible  for  the  steamer  to  haye  been 
loaded,  and  to  have  sailed  in  June.  These  additional  facts 
could  have  been  easily  proved,  so  as  to  place  all  the  dbrcum- 
stances  in  view  of  which  the  plaintiff  acted  clearly  before  the 
jury;  and  if  that  had  been  done,  they  would  have  required  no 
aid  from  the  opinions  of  others  in  drawing  the  inference  as  to 
whether  he  acted  prudently  or  otherwise.  No  question  of 
science  or  nautical  skill  was  involved,  nor  did  it  require  a 
course  of  previous  habit  or  study  in  order  to  attain  sufficient 
knowledge  to  answer  these  questions.  Waiving,  then,  con- 
sideration of  other  reasons  urged  in  argument  in  support  of 
these  rulings,  we  affirm  them  on  the  simple  ground  ^t  this 
is  not  a  case  for  the  admission  of  expert  testimony. 

3.  The  remaining  question  arises  thus:  The  telegrams  by 
cable  and  letters  by  mail  between  the  parties  had  been  offered 
in  evidence,  subject  to  exception;  and  after  the  testimony  had 
been  closed,  the  plaintiff  prayed  the  court  to  wiAdraw  from 
the  consideration  of  the  jury  all  of  the  letters  from  the  defend- 
ant  to  the  plaintiff  which  were  received  by  the  plaintiff  aftw 
the  sailing  of  the  two  ships  from  Montreal.  This  prayer  ths 
court  granted,  the  defendant  having  declined  a  modification 
thereof,  embracing  similar  letters  written  by  the  plaintiff* 
The  undisputed  facts  are,  that  both  vessels  wne  loaded  and 
sailed  on  the  10th  of  July.  At  that  time,  eveijrthing  in  re* 
gard  to  providing  them  with  cargoes  had  been  done,  and  the 
vewsels  had  left  Montreal,  homeward  bound.  The  plaintiff 
could  not  then  recall  them  in  obedience  to  any  letter  he  may 
have  afterwards  received  firom  the  defendant  His  duty  had 
then  been  discharged,  and  his  liability  for  negligence,  if  ha 
had  been  guilty  of  any,  was  then  fixed,  and  neither  his  rights 
nor  his  liability  could  be  affected  by  any  communioatioQ  ho 
may  have  subsequently  received  from  the  defendant  The 
simple  statement  of  the  &cts  places  the  corxectnees  of  this 
ruling  beyond  the  pale  of  argument  It  is  not  a  oase  when 
the  rule  that  where  the  whole  of  a  correspondenoe  is  called 
ibr,  the  whole  of  it  must  be  admitted,  has  any  appUoation. 

Judgment  affirmed. 
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SvoKkL  09  TxwoBoornNKB  Wbioqb  AMonnn  to  Msbb  Annucv 
■moNB  OF  Law  li  not  erronaonss  Owm  t.  Hawett,  86  Ala.  144;  73  Am.  Deo. 
484|  NewOrkamtie.  R.  B.  Co.  t.  ^Sta^Aom,  42 Mian  607;  97  Am.  Deo.  478. 

ExFXBT  EvmMOi^  WHXN  APMianTKLB  GnriBAXXT:  See  the  note  to  iToN^ 
flioiM^T.  Woodman^  66  Am.  Deo.  228-246.  In  Hurt  y.  Bt.  LomktU.  By  Co., 
94  Mo.  255,  4  Am.  St  Sep.  374^  it  ia  held  that  opiniona  of  ezperta  are  not 
admisaiUe  on  mattera  with  which  the  jnry  may  be  anppoaod  to  bo  eqnally  ooo^ 
▼anant. 

Whxbm  Past  ov  ComMMgtasi^EKtom  m  AmamD,  party  ia  entitled  to  bavo 
the  leet  of  it  admitted  in  evidenoe:  See  note  to  Some  v.  IVfuied,  82  Am  Deo. 
843»  846b  diaenanng  thia  topte. 


GOLSMAN   V^  ApPLEGABTH. 
[«8iMAann.Avn,2Ll 
CoMTBAonL — UHiLaxnAL  Cknramacr  iv  WBimro  Simplt  Giyino  Omov 
to  porohaae  land  within  a  apeeified  time,  for  a  given  price,  ia  binding 
vpon  the  party  only  who  aigna  it^  and  ia  binding  npon  him  only  for  the 
timo  atipnlated  for  tho  exansiae  of  tfao  option, 
f  Qbhseai.  Bitlb  tbat  Tm  la  kot  Dxbmsd  b7  CVntbts  of  Eqsotft  aa  being 
of  the  oMenee  of  contraota  baa  well-defined  ezceptiona,  which  are  aa 
oonatantly  reoogniaed  aa  the  mle  itself.    And  when  the  partiea  baye  ez« 
pranly  treated  time  aa  of  the  eaeenoe  of  the  contraota  or  if  it  neceasarily 
followa  from  the  naturo  and  eircnmatanoea  of  the  agreement  that  it 
ehonld  be  ao  regarded,  each  oonrts  will  not  lend  their  aid  to  enf  oroe  it 
specifically,  regardlesaof  the  limitation  of  time. 

TSBBAL  AoBEnONT  OB  FbOMISB  TO  BZTSirD   Tma  FOB  BXXBOIBB  OF  Of- 

noK  TO  But,  nnaopported  by  a  oonaideration,  ia  a  mere  nudum  paetwn^ 
and  ia  m>t  enforeeaUe.  It  operate*  aa  a  mere  oontinning  offer  nntil  it 
ahottld  be  withdrawn,  or  otherwiae  ended  by  Hib  person  making  it,  who 
ia  entirely  at  liberty  at  any  time,  before  acceptance,  to  withdraw;  and 
the  anbseqnent  sale  and  tranafer  of  the  property  to  a  third  person  baa 
the  eflbet  of  at  onoe  terminating  the  ofier. 

Bill  for  the  epecifio  performance  of  a  contract  The  opin* 
Ion  states  the  case. 

Richard  Bernard^  for  the  appellant. 

Sebastian  Brown  and  Rufus  W.  Applegarth^£ar  the  appellees. 

Alvst,  C.  J.  Coleman,  the  appellant,  filed  his  bill  against 
Applegarth  and  Bradley,  the  appellees,  for  a  specific  per- 
formance of  what  is  alleged  to  be  a  contract  made  by  Apple- 
garth  with  Coleman  for  the  sale  of  a  lot  of  gronnd  in  the  citf 
of  Baltimore.  The  contraet  npon  which  tiie  application  is 
made,  and  which  ia  songhtto  be  specifically  enforced,  reads 
thus:  "For  and  in  oonsideration  of  the  snm  ci  fi^e  dollars 
paid  me^  I  do  hereby  gire  to  Charlee  Cdeman  tlM  option  of 
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porohasing  my  lot  of  ground,  northwest  corner^  etc.,  assigned 
to  me  bj  Wright  and  McDermot,  by  deed  dated,  etc.,  subject 
to  the  ground-rent  therein  mentioned,  at  and  for  the  sum  of 
$645  cash,  at  any  time  on  or  before  the  first  day  of  November, 
1886."  It  was  dated  the  8d  of  September,  1886,  and  signed 
by  Applegarth  alone. 

The  plaintiff,  Coleman,  did  not  exercise  his  option  to  pur- 
chase within  the  time  specified  in  the  contract;  but  he  alleges 
in  his  bill  that  Applegarth,  after  making  the  contract  of  the 
8d  of  September,  1886,  and  before  the  expiration  of  the  time 
limited  for  the  exercise  of  the  option,  yerbally  agreed  with  the 
plaintiff  to  extend  the  time  for  the  exercise  of  such  option  to 
the  1st  of  December,  1886.  It  is  further  alleged  that,  about 
the  9th  of  November,  1886,  without  notice  to  the  plaintiff, 
Applegarth  eold,  and  assigned  by  deed,  the  lot  of  ground  to 
Bradley,  for  the  oonsideration  of  $700;  and  that  subsequendy, 
but  prior  to  the  1st  of  December,  1886,  the  plaintiff  tendered 
to  Applegarth,  in  lawful  money,  the  sum  of  $645,  and  de- 
manded a  deed  of  assignment  of  the  lot  of  ground,  but  which 
was  refused.  It  is  also  charged  that  Bradley  had  notice  of 
the  optional  right  of  the  plaintiff  at  the  time  of  taking  the 
deed  of  assignment  from  Applegarth,  and  that  such  deed  was 
made  in  fraud  of  the  rights  of  the  plaintiff  under  the  con- 
tract of  September  8,  1886.  The  relief  prayed  is,  that  the 
deed  to  Bradley  may  be  declared  void,  and  that  Applegarth 
may  "be  decreed  to  convey  the  lot  of  ground  to  the  plaintiff 
upon  payment  by  the  latter  of  the  $645,  and  for  general 
reliefl 

The  defendants,  both  Applegarth  and  Bradley,  by  their 
answers,  deny  that  there  was  any  binding  contract,  or  op- 
tional right,  existing  in  regard  to  the  sale  of  the  lot.  as  be- 
tween Applegarth  and  the  plaintiff,  at  the  time  of  the  sale 
and  transfer  of  the  lot  to  Bradley;  and  the  latter  denies  all 
notice  of  the  alleged  agreement  for  the  extension  of  time  for 
the  exercise  of  the  option  by  the  plaintiff;  and  both  defend- 
ants rely  upon  the  statute  of  frauds  as  a  defense  to  the  relief 
prayed. 

The  plaintiff  was  examined  as  a  mtness  in  his  own  behalf, 
and  he  also  called  and  examined  both  of  the  defendants  as 
witnesses  in  support  of  the  allegation  of  his  bill.  But  with- 
out spedal  reference  to  the  proof  taken,  the  questions  that  are 
decisive  of  the  case  may  be  determined  upon  the  facts  as  al- 
leged by  the  bill  alone,  in  connection  with  the  contract  ex* 
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hibited,  as  upon  demuiier;  Buch  bidA  being  oondderad  in 
reference  to  the  gronnda  of  defianflo  interpoeed  by  the  deCsBd- 
ants. 

The  contract  set  up  !a  not  one  of  aak  and  purchase,  bnt 
simply  for  the  option  to  puiohase  wiiUn  a  spedfied  tune,  and 
for  a  given  price.  It  was  unilateral  and  bikiding  upon  one 
party  only.  There  was  no  mutuality  in  it,  and  it  was  bind- 
ing upon  Applegarth  only  for  the  time  stipulated  fior  the  exer- 
cise of  the  option.  After  the  lapse  of  the  time  given,  there 
was  nothing  to  bind  him  to  accept  the  price  and  convey  the 
property;  and  the  fiact  that  this  unilateral  agreement  was  re- 
duced to  writing  added  nothing  to  give  it  Soroe  or  operative 
effect  beyond  the  time  therein  limited  finr  the  ezerdse  of  the 
option  by  the  plaintiff.  It  is  quite  true,  as  contended  by  the 
plaintiff,  that,  as  a  general  proposition,  time  is  not  deemed 
by  courts  of  equity  as  being  of  the  essence  of  contracts;  and 
that,  in  perfected  contracts,  ordinarily,  the  taci  that  the  time 
for  performance  has  passed  will  not  be  regarded  as  a  reason  for 
withholding  specific  execution.  But  while  this  is  the  general 
rule  upon  the  subject,  that  general  rule  has  well-defined  ex- 
ceptions, which  are  as  constantly  reoogniaed  as  the  general 
rule  itsell  If  the  parties  have,  as  in  this  case,  expressly 
treated  time  as  of  the  essence  of  the  agreement,  or  if  it  neces- 
sarily follows  firom  the  nature  and  ciroumstanoee  of  the  agree- 
ment that  it  should  be  so  regarded,  courts  of  equity  will  not 
lend  their  aid  to  enforce  specifically  the  agreement,  regaidlees 
of  the  limitation  of  time:  2  Story's  Bq.  Jur.,  sec.  776.  Here, 
time  was  of  the  very  essence  of  the  agreement,  the  nominal 
consideration  being  paid  to  the  owner  for  hdd^g  the  prop- 
erty for  the  specified  time,  subject  to  the  right  of  the  plaintiff 
to  exercise  hiB  option  whether  he  would  buy  it  or  not.  When 
the  time  limited  expired,  the  contract  was  at  an  end,  and  the 
right  of  q[>tion  gone,  if  that  right  has  not  been  extended  by 
some  valid  binding  agreement  that  can  be  enforced.  This 
would  seem  to  be  the  plain  dictate  of  Tnannm,  upon  the  terms 
and  nature  of  the  contract  itself;  and  that  is  the  plain  result 
of  the  dedaion  of  this  oourt,  made  in  respeet  to  an  optional 
contract  to  purchase,  in  the  caae  at  MamgUim  v.  Any,  85  Hd. 
352,  369,  860. 

As  must  be  observed,  it  is  not  alleged  or  pratended  that  the 
plaintiff  attempted  to  exercise  his  option,  and  to  oomplote  a 
contract  of  purchase,  within  the  time  limiftsd  by  the  written 
agreement  of  the  8d  of  Beptembsr,  1888.    Bat  it  is  aUefsd 
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jnd  Blioffii  ttuit'  Bofero  tlto  ezpirstioii  of  sucli  innc,  the  d<^ 
fbudaiit  Applegarih  Terbslly  agroed  or  promioed  to  extend 
the  time  for  the  exercise  of  the  option  by  the  plaintiff  from  the 
left  of  Norember  to  the  let  of  December^  1S86;  and  that  it  was 
XTithin  tbiff  latter  or  extended  period,  and  after  the  property 
had  been  seld  and  oouveyed  to  Bradley,  that  the  plaintiff 
proffered  himself  ready  to  accept  the  propertj  and  pay  the 
price  therefor.  1%  is  quite  clear,  however,  that  ancfa  offer  to 
accept  the  property  came  too  late.  There  waa  no  considera- 
tion for  the  verbal  promise  or  agreement  to  extend  the  time, 
and  snch  promise  waa  a  mere  nudum  paetum^  and  therefore 
not  enforceable,  to  say  nothing  of'  tiie  statute  oiP  frands,  which 
has  been  invoked  by  tilie  deftfodanta.  After  the  Ist  of  Noyem- 
bcr,  1886,  the  verbid  agreement  of  Applegsrtb  operated  sim- 
ply as  a  mere  continuing*  ofibr  at  tbe  price  previously  fixed, 
and  which  ofier  only  continued  until  it  should  be  withdrawn 
or  otherwise  endied  by  some  act  of  hia;  but  he  waa  entirely  at 
liberty  at  any  time,  befbre  aoeeptanoe,  to  withdraw  the  offer; 
and  the  subsequent  sale  and  transfbrof  the  property  to  Brad- 
ley had  the  effect  at  once  of  terminating  the  offer  to  the  plain- 
tiff: Pomeroy  on  Specific  Performance,  seca.  60,  61. 

The  principles  that  govern  in  casea  Eke^the  present  are  very 
fully  and  clearly  stated  by  the  English  court  of  appeal  in  chan- 
cery, in  the  case  of  Dickimon  r.  Potftfe,  2  Ch.  Div.  463.  That 
case,  in  several  of  its  features,  fs  not  unlike  the  present.  There 
the  owner  of  property  signed  a  document  which  purported  to 
be  an  agreement  to  sell  it  at  a  fixed  price,  but  added  a  post- 
script, which  he  also  signed,  in  these  words:  "  This  offer  to  be 
left  over  until  Friday,  nine  o'cloek,  a.  m.,^* — two  days  from  the 
date  of  the  agreement.  Upon  application  of  the  party,  who 
claimed  to  be  vendee  of  the  property,  for  specific  performance, 
it  was  held,  upon  full  and  careful  consideration  by  the  court 
of  api)eal,  that  the  document  amounted  only  to  an  offer,  which 
might  be  withdrawn  at  any  time  before  acceptance,  and  that 
a  sale  to  a  third  person  which  came  to  the  knowledge  of  the 
person  to  whom  the  ofier  was  made  waeran  effectual  withdrawal 
of  the  offer.  In  the  course  of  his  judgment,  after  declaring 
the  written  document  to  be  nothing  more  than  an  offer  to  sell 
at  a  fixed  price.  Lord  Justice  James  said:  ^^  There  was  no  con- 
sideration given  for  the  undiertaking  or  promise,  to  whatever 
extent  it  may  be  considered  binding,  to  keep  the  property 
unsold  until  nine  o^cIock  on  Friday  morning;  but  apparently 
Dickinson  was  ofepinion,  and  probably  Dodds  was*  of  Uie  same 
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ogpinion,  that  lie  (Bsddfi)  was  bocmd  by  that  j[U»iDXBey  and  cauid 
not  in  any  ^ntj  wifiidxaw  fimn  it,  or  letract  i^  {ontil  nine 
o'clock  on  JTiidegr  momii^,  and  this  pmbahlj  ez^eins  a  igood 
deal  of  what  ^afbarwardfi  took  place.  Bnt  Jb  ie  -okai;,  oeitikd 
law,  .on  one  of  the  dleamst  fiirinoitdefl>of  Jaw,  (that  .this  prnmian^ 
.being la  mege  m»dnm paakwAj  JBtas  iiat  bi«ding,.and  ihat^it angr 
imiiueiA  beftiBB  a  foosplete  »fioeplimee  by  THckinsen  of  Ae 
offer,  Dodds  was  as  free  as  Dickinson  Jmnfleli  Tbsit  being  the 
state  of  things,  it  is  said  that  the  tonly  mode  in  whicdi  Dodds 
could  assert  thai  ^fiwedom  was  by  aeteally  And  diatinotly  my- 
ing  to  Dickinson, '  Now  I  withdjsaw  my  oSer.^  It  ^gyaifs  to 
me  that  thsre  is  neKfaar  prinoiplB  nor  mithonfy  &r  the  propo- 
sition that  there  must  be  an  oppress  iand  actual  withdiKvwal  of 
the  o£kr,  or  what  is  ooUsd  aratisactation.  It  must,  to  eiKftstitute 
a  contract,  appear  that  the  two  minds  wecejit  onei,  a(t  Ihesame 
moment  of  time,  that  is,  that  thene  was  an  o&r  CMitmning  up 
to  the  time  of  the  acoeptanee.  If  then  was  not  cmch  4t  toon- 
tinuing  offer,  then  the  acceptance  comes  to  nothing."  JLnd  Lord 
Justice  Mellish  was  quite  as  explicit  in  stating  his  judgment, 
in  the  course  of -which  he  soSd:  "He  waes  net  in  point  tof  law 
bound  to  hold  the  offer  over  until  nine  o^cluck  on  FiidBy  "mort- 
ing.  Ho  was  not  so  bound  either  in  law  or  in  equity.  WeD, 
that  being  so,  when  on  thei^ezt  dajr  he  made  an  ^greenieni  wi^h 
Allan  to  sell  the  property  tohim,  I  am  .notaware  of  aaytgwud 
on  which  it  eon  be  said  that  thsct  ountraot  «dlii  Allan  nots  not 
as  good  and  binding  a  contract  as  oyer  wbs  made.  Assnnnng 
Allan  to  have  known  (there  is  some  dispute  about  it,  and  Allan 
docs  not  admit  that  he  knew  of  It,  but  I  will  assume  that  he 
did)  that  Dodds  made  the  offer  to  Dickinson,  and  had  given 
him  till  Friday  morning  sft  nine  o^D)ock  to  voeept  it,  still,  in 
point  of  law,  that  could  not  prevmirt  Allan  from  making  a  more 
favorable  ofier  than  Dickinson,  and  entering  at  onee  into  *a 
binding  agreement  with  Dodds."  And  further  on  he  says:  "If 
the  rule  of  law  is  that  a  mere  offer  to  sell  property,  which  can 
be  withdrawn  «t  any  time,  and  whixdi  is  naade  dependent  on 
the  acceptance  of  the  person  to  whom  it  is  made,  is  a  mere 
nudum  pactum,  how  is  it  possible  that  the  person  to  whom  the 
offer  has  been  made  can  by  acceptance  make  a  binding  contract 
after  he  knows  that  the  person  who  has  made  the  offer  has 
sold  the  property  to  some  one  else?  It  is  adpaitted  law  that 
if  a  man  who  makes  an  offer  dies,  the  offer  cannot  be  accepted 
after  he  is  dead,  and  partixig  with  the  property  has  veiy  much 
the  samo-effMtas  ILo  death  of  iheown^  fior  it  makes  tfasper- 
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fimnance  of  the  offer  impoeeible.  I  am  clearlj  of  q[>inion  that, 
just  as  when  a  man  who  has  made  an  offer  dies  before  it  is  ac- 
ceptedi  it  is  impossible  that  it  can  then  be  accepted;  so  when 
once  the  person  to  whom  the  offer  was  made  knows  that  the 
property  has  been  sold  to  some  one  else,  it  is  too  late  for  him 
to  accept  the  offer;  and  on  that  groond  I  am  clearly  of  opinion 
that  there  was  no  binding  contract  for  the  sale  of  this  prop- 
erty by  Dodds  to  Dickinson. 

In  this  casCi  the  plaintiff  admits  that,  at  the  time  be  prof- 
fered to  Applegarth  acceptance  of  the  prerioos  offer  to  sell  at 
the  price  named,  he  was  aware  of  the  fact  that  the  property 
had  been  sold  to  Bradley.  It  was  therefore  too  late  for  him  to 
attempt  to  accept  the  offer,  and  there  was  not»  and  coald  not 
be  made  by  snch  proffered  acceptance,  any  bhiding  contract 
of  sale  of  the  property. 

It  follows  that  the  decree  of  the  conrt  below,  dismissing  the 
bill  of  the  plaintiff,  mnst  be  affirmed. 

Decree  affirmed. 


Tub  n  or  BBnoros  of  Omrnucn^  wnnrx  Tkomum  t.  Sk^d,  84  Ala. 
10S;  5  Am.  8t  Bep.  887,  and  nofeei  Sa^fardr.  Wmk$.  88  Had.  819;  8  Am. 
St.  Rep.  748. 

Obal  SvmiHaa  n  vov  AsiinBiBiJi  to  Show  modiflcation  of  written  cfier 
ta  eell  land,  so  aa  to  extend  the  time  limited  for  ita  aooeptancei  AiUMY.  Bar^ 
AebiMio,  68  Wia.  43;  0  Am.  St.  Rep.  103. 

CcnmuoT  vtm  Sau  cvLakd  must  Bum  Both  FaBxnesiOErrcAHBnni^ 
KHEiBiBs  AOmY.  ArOebmiHk  SSHHi.  48;  6  Am.  St  Rep.  108. 


HiTGHiNs  V.  Mayor  eto.  of  Frostburg. 

MDHmpaL  Oiwnnuxnnis.— Powm  Cohibrbid  bt  CHABm  vfoh  Muvi- 
CEPaL  OoaroaaxiDiir  vo  Qnor,  Oaai>s»  and  pare  atreeti^  and  to  oonstraot 
saoh  gnttera  and  lewera  as  in  ita  judgment  the  pnblio  oonTenienoe  may 
xeqnirey  and  to  repair  the  same  whenever  needed,  ia  diMsetionaiy  or  qwad 
judicial,  which  the  corporate  aatborities  cannot  be  oompeUed  to  ezecnto 
unleas  tiie  terms  of  the  statnte  are  imperative.  Bat  any  partieolar  plan 
liiat  may  be  adopted  mnst  be  a  reasonable  one,  and  the  manner  of  its 
eaecntion  thence  becomes^  with  respeet  to  the  rights  of  the  eitisen,  a 
mare  ministerial  duty;  and  for  any  nogligenoe  and  nnskillfnlness  in  the 
eneontion  or  ooostmctioa  of  the  work,  whereby  injury  is  inflicted  npon 
prirato  right,  tha  mnnicq^ly  will  be  held  re^onsible. 

IfnnaiPaL  OosroRAXioa  IiroirBS  LiABiUTr  when  the  property  of  pri- 
vato  persons  is  flooded,  either  directly  or  by  water  being  set  back, 
k  thiaia  the  xesnlt  (tf  the  as^i^igent  ezeontion  of  the  plan  adopted  lor 
I  of  gatters^  drsini^  eolverts,  or  aewen^  or  of  the  n^i^ 
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gont  ftdhm  to  keep  the  nme  In  fepelr,  aiiid  free  from  obetrnetioo.  uid 
thie  wheilier  tlie  loti  eve  below  tbe  gnde  of  the  streets  or  not 
To  BxNDKE  MuinoiFAL  CoxpoBAXioir  LiABu  nr  AonoH  iok  DAMAom  10 
Plaxstdv's  Fbofibtt,  omeed  by  the  overflow  of  enrfeoe  water,  remlting 
from  the  def eotiTe  conditioii  of  a  eewer  oomtnioted  to  receive  and  carry 
off  aiieh  water,  the  jury  mnst  find  that  the  defendant  had  notioe^  either 
direet  or  inf erentitl  by  lapee  of  time,  of  the  defeetive  and  faewfBfllwit 
condition  of  the  aewer,  and  the  injnxy  roenlting  therefrom. 

MUHIOIPAI.   OOBPOBAXIOir  OAMMOT,  DT  CONnBUOnOir  OV  PUBLIO  WOBX,  di* 

vert  the  flow  of  eorfaoe  water,  gather  it  in  Tolnme  and  foros^  and 
empty  it  npon  private  property,  wiihoat  beooming  liaUe  therefor.  It  ia 
the  duty  of  the  corporation  to  provide  by  adeqoate  meena  for  panhigcff 
the  water  thna  concentrated  in  volume,  ao  as  to  avoid  doing  damage  to 
private  property}  and  il  it  allows  the  water  to  accnmnlate  in  large  qnaati« 
tiea  at  the  month  of  a  sewer,  and  thence  flow  back  npon  private  property, 
this  constiitttes  a  nuisance,  and  for  neglect  of  the  datj  to  reoaove  it^  the 
eorpumtion  ia  liablfi 
Ih  AcnoH  AQjJxn  Mvhiocpal  Ck>BPo&ATioN  lOR  Daiuov  (Uxmso  sr 
OvKBiiow  OF  SuBVAGB  WikTEB  into  the  plamtifTa  cellar,  if  the  injnry 
complained  of  was  sustained  by  reason  of  the  backing  of  the  water  from 
the  month  of  a  sewer  or  culvert  constmcted  by  the  def endanti  where  it 
had  been  farouf^t  in  large  qoantitiea  by  artificial  drains^  andsnch  backing 
and  overflow  were  caused  by  the  defective  and  insnfBcient  sewer  or  col- 
vert^  and  would  not  have  occurred  but  for  that  canae^  then  the  fact  that 
the  floor  of  the  pUuntiff 'a  cellar  had  been  lowered  by  a  prior  owner  will 
afford  no  justifiwtion  to  the  defendant  for  the  defective  and  insufficient 


FuukDDro  Ain>  PnAonoi.  ^Wbmbm  Ix&aaacnoat  Qmax  ka  Ouihahob  ov 
JuBT  MjjebsNo  RnmxNonToPuaixiircwinthecase^theJuryarenol 
required  to  look  at  them  to  ascertain  how  they  are  to  find,  and  counsel 
for  the  plaintiff  win  not  be  permitted  to  read  the  declaration  to  the  jury 
and  eigne  that  its  allegations  were  suatainedlqr  the  evidence  in  the  case. 
To  peraiit  this  would  be  simply  to  allow  aa  apfeal  from  tiie  court  to  the 
jury. 

irBsrasB  Jmnr  sbovld  Take  with  Tbu  mo  Juet-boom  Plbaddtos 
in  any  case,  is  matter  within  the  diseretioQ  of  the  trial  courts  and  is  not 
the  subject  d  review  on  appeal. 

WtUiam  Braee^  for  the  appellants. 

WiJUiam  C.  Devecmon  and  Ferdinand  WtOiami^  for  the  ap- 
pellee. 

Alyst,  C.  J.  This  action  was  brought  to  recover  damagSB 
alleged  to  have  been  suffered  hj  reason  of  the  backing  and 
overflow  of  water,  mud,  etc.,  upon  the  property  of  the  plain- 
tiffs, caused,  as  it  is  alleged,  bj  a  badly  constructed  and  in- 
sufficient underground  sewer,  in  the  town  of  Froetburg.  It  is 
alleged  that,  in  the  grading  of  two  of  the  streets  of  the  town, 
the  surface  water  was  diverted  from  its  natural  course  and 
flow,  and  collected  into  artificial  drains  or  gutters  in  large 
volumes,  and  thereby  caused  to  flow  to  a  point  in  Bowery 
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Street  opposite  flnd  near  to  the  propert j  of  tiie  pkdntilEs,  on 
the  north  fiide  of  that  atreeti  whore  the  defendant  caused  to 
be  constructed  a  sewer  or  culvert  under  and  across  Bowerj 
Street,  by  which  such  water  was  designfid  to  be  carried  off 
and  emptied  on  the  south  side  of  said  street;  but  by  reason  of 
the  negligent,  unskillful,  and  defective  construction  and  main* 
tenance  of  such  culvert,  the  same  was  insufficient,  and  failed 
to  carry  off  the  water  conducted  to  the  mouth  thereof  and 
consequently  the  water  and  dSbrtB  so  oollected  and  conducted 
were  backed  up  and  made  to  overflow  upon  the  property  of 
the  plaintifiB,  thereby  causing  great  injury.  The  case  was 
tried  upon  the  general  issue  plea  of  not  guilty. 

By  the  charter  of  the  town,  full  authority  is  eoakned  upon 
the  mayor  and  councilmen,  to  open,  grade,  and  pam  streets, 
and  to  constract  such  gutters  and  sewers  as  in  their  judgment 
the  public  convenience  may  require,  and  to  rejMiir  the  same 
whenever  needed.  They  are  also  empowered  to  remove  all 
nuisances  and  obstruetioDS  bom  the  streets,  and  they  are 
clothed  with  power  to  pass  all  such  ordinances  as  may  be 
deemed  beneficial  to  the  town,  and  necessary  for  the  safety 
and  protection  of  pesson  and  property  of  the  inhabitants 
thereof:  Acts  1870,  c.  77;  1878,  c.  255. 

The  evidence  shows  that  the  town  of  Frostburg  is  built  on 
the  slope  of  a  mountain,  and  the  grades  of  its  streets  are  in 
many  places  and  in  different  diiections  quite  ste^.  Charles 
Street  has  a  heavy  down  grade  to  the  point  where  it  joins  or 
intersects  Bowery  Street,  and  the  latter  has  a  eonsiderable 
ascent  in  both  directions,  east  and  west,  from  the  point  where 
such  streets  join  at  right  angles.  Artificial  gutters  have  been 
made  on  the  north  side  of  Bowery  Streot,  and  on  the  east  side 
of  Charles  Street,  whereby  the  surface  water,  which  Jews  on 
both  streets  in  large  quantities  during  heavy  rainfalls,  is 
collected  and  made  to  flow  in  the  artificial  gutters  to  the 
mouth  of  the  sewer  constructed  diagonally  across  Bowery 
Street  at  the  junction  of  Bowery  and  Charles  streets.  It  is 
shown  by  the  proof  on  the  part  of  the  plaintiffia^  and  indeed 
not  controverted  by  the  defendant,  that  this  sewer  or  culvert 
was  not  of  sufficient  capacity,  even  if  it  had  been  otfaerwisB 
well  constructed,  to  carry  off  the  water  frequently  flowing  to 
it;  but  that,  according  to  the  proof  offered  by  the  plaintiffi^  it 
was  so  uuf  killfully,negligently,  and  defectively  constructed  thitt 
the  flow  of  water  was  obstructed,  and  consequently  daunauad 
up,  and  made  to  overflow  the  adjoining  premises  of  the  phdm- 
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U&,  MnwtimfiB  to  ihe>dLeptii  of  l«9iMA«r  akuw,  oozrjring  dirt 
and  dikrU  lagmt  ihd  «aiiiQ,  iherekff  doimg  BoaaoA  damage  to 
the  fmofferiji,  P^oot  was  ako  adduosd  k>  mbsm  tJhat  the  de- 
fendani  vuw  forjaafesai  jwaai  iM&re  suit  l»aii|^  well  awane 
af  ilie  deieotivaaad  iimdkMnt i^oaditian  of  iheaawer,  and  of 
the  ixguiy  aufieFed  ihoia&am  by  ittie  jdainlaA,  bxA  tliat  it  liad 
failed  to  ti^e  aay  ati^  ie  .Mme^  the  deSocL  Qa  the  part  of 
the  deieadant,  j^aaf  ana  giwen  to  eontni^art  in  aereral  impor- 
tant partiealazs  the^vadonoeon  the  pact  of  Ae  jdainiiffii.  The 
defendant  ako  offaied  jMPoef  to  chow  that  4he  paor  owner  of 
ihe  jplaiatiffiB'  prqperty  indtdoiui  and  lowered  the  floor  of  the 
oidlar  of  the  house, aad  jtesooTod  tho^uih  between  the  houae 
and  the  stzeet,  ao  that  whan  the  water  waB.raiaed  a  £ew  inches 
in  the  guitar  on  theatmet  it  ran  into  the  ^oellar  or  baaement 
of  the  house.  This,  however,  wna  contaovartad  by  teatimony 
for  ihe  plaiatifiOiU 

Upon  the  whole  eYidfiaee,  both  2>ai^i6B  applied  to  the  eoiiTt 
ior  inatiuoUoBB  to  tlw  juiy*  Bat  of  the  pissyerB  ofTered,  the 
one  fiii^le  pmyef  by  the  plaintiSs,  :aad  all  these  by  the  de- 
fondant  except  the  fisst  and  fbarth,  were  rejected.  It  was 
therefore  upon  the  £iat  and  louiih  pny^ars  of  the  defendant, 
4^ven  as  instiwotions,  that  the  <^ase  was  plaeed  befiure  the  Jury. 
The  plaintiffs  exD^pted  to  the  Tefinal  to  £rant  their  one  prayer, 
and  to  the  gmnting  of  the  two  prayeis  en  the  part  of  the  de- 
.feadaat.  .Aad  this  •ooort  is  now  oallod  upon  to  determine 
adiether  (there  was^emtf^in  this  ruling  apaa  the  pEayera,  com- 
mitted by  the  comt  below. 

Before  proaeeding  to  notice  particulady  theprayezs  nnder 
feview,  we  deeai  it  proper  to  atate  the  ^naral  doctrine  of  the 
law  ufoa  the  aubjeet  aa  we  find  it  laid  down  by  the  most  ap- 
proved authorities. 

How  far  the  commoo  law,  indepeadently  ei  the  special  pro- 
visiona  of  the  statute  ineciporaiti^g  ithe  defendant,  would  fur- 
nish a  leaaaii^  agaiaet  a  municipality  iar  an  injury  auch  as 
that  complaiMd  of  hare,ia  a  qaeataKi  not  necaaaarily  involved 
in  this  case,  ibr,  aa  wa  bave  seen,  the  statute,  with  a  vienv  to 
the  improvement  and  benefit  of  the  town,  ooiE^en  large  powers 
wpon  the  magmr  and  counciliaen  with  cespeot  teatneets,  drains, 
aewars,  etc.,  and  also  power  to  lemow  aad  ^»vent  nuaanoeB. 
It  is  out  of  thfioe  powera,  and  the  manner  of  their  exercise, 
and  the  duty  resulting  therefrom,  that  the  liabiLty  here  in- 
sisted upon  arises  to  the  plaintiffs,  if  it  can  be  maintained  at 
all,  in  respect  to  the  facta  ai  ihe  caae  aa  we  have  stated  them. 
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In  Cooley  on  Constitntional  LimitatumB,  page  248,  it  ia  laid 
down,  aa  the  recmlt  of  the  deciaiona  upon  the  anbjecti  that  ^^the 
grant  hj  the  state  to  the  municipality  of  a  portion  of  ita  sov- 
ereign powers,  and  thdr  acceptance  for  these  beneficial  pnr- 
poses,  is  regarded  aa  raising  an  implied  promise  on  the  part  of 
the  corporation  to  perform  the  corporate  duties;  and  this  im« 
plied  contract,  made  with  the  sovereign  power,  innres  to  the 
benefit  of  every  individual  interested  in  its  performance.  In 
this  respect  these  corporations  are  looked  upon  as  occupying 
the  same  position  as  private  corporations,  which,  having  ac- 
cepted a  valuable  franchise  on  condition  of  the  performance  of 
certain  public  duties,  are  held  to  contract  by  the  acceptance 
for  the  performance  of  these  duties.  In  the  case  of  publio 
corporations,  however,  the  liability  is  contingent  on  the  law 
aflbrding  the  means  of  performing  the  duty,  which,  in  some 
cases,  by  reason  of  restrictions  upon  the  power  of  taxation, 
they  might  not  possess.  But  assuming  the  corporation  to  be 
clothed  with  sufficient  power  by  the  charter  to  that  end,  the 
liability  of  a  city  or  village,  vested  with  control  of  its  streets, 
for  any  neglect  to  keep  them  in  repair,  or  for  any  improper 
construction,  has  been  determined  in  many  cases.  And  a 
similar  liability  would  exist  in  other  cases  where  the  aama 
reasons  would  be  applicable.'^  In  support  of  this  text,  the 
learned  author  refers  to  a  number  of  cases;  and  the  principle 
stated  by  him  is  in  accord  with  the  decisions  of  this  court  ia 
the  case  of  Baltimore  City  v.  MarrwUj  9  Md.  160,  and  the 
recent  case  of  Taylor  v.  Cumberlandj  64  Id.  68.  And  on  the 
next  succeeding  page  of  the  author  just  cited,  he  says:  '^In 
regard  to  all  those  powers  which  are  conferred  upon  the  cor- 
poration, not  for  the  benefit  of  the  general  public,  but  of  the 
corporators, — as,  to  construct  works  to  supply  a  city  with 
water,  or  gas-works,  or  sewers,  and  the  like, — ihe  corporation 
is  held  to  a  still  more  strict  liability,  and  is  made  to  respond 
in  damages  to  the  parties  injured  by  the  negligent  manner  in 
which  the  work  is  constructed  or  guarded,"  etc. 

But  notwithstanding  this  duty  and  liability  of  the  muni- 
cipality, in  respect  to  powers  delegated,  there  is  a  class  of 
powers  defined  as  discretionary  or  qwm  judicial,  which  the 
corporate  authorities  cannot  be  compdled  to  execute.  As,  for 
instance,  the  opening,  widening,  or  extension  of  streets,  the 
adoption  ol  a  particular  grade,  or  the  adoption  of  any  particu- 
lar plan  for  improvement,  and  the  like,  unless  the  terms  of 
the  statute  are  imperative.    But  any  particular  plan  that  may 
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be  adopted  must  be  a'reaeonable  one,  and  tbe  manner  of  its 
execution  thence  becomes,  with  respect  to  the  right  of  the 
citizen,  a  mere  ministerial  duty;  and  for  any  negligence  or 
nnskillfalness  in  the  execution  or  construction  of  the  work 
whereby  injury  is  inflicted  upon  private  right,  the  mimicipal- 
ity  will  be  held  responsible.  This  is  the  principle  maintained 
by  the  great  preponderance  of  authority;  and  there  is  nothing 
in  the  case  of  City  of  Cumberland  v.  WiUisonj  50  Md.  188, 
at  all  opposed  to  this  principle,  as  would  seem  to  be  supposed 
by  counsel  for  the  defendant  In  that  case,  the  authority 
delegated  to  the  corporation  to  grade  and  improve  its  streets 
was  held  to  have  been  properly  exercised,  with  no  want  of 
reasonable  care  and  skill.  It  was  not  attempted  to  be  shown 
that  the  injury  complained  of  had  been  produced  by  the  want 
of  care  and  skill  in  the  grading  and  draining  the  streets;  and 
there  was  no  question  of  negligence  or  want  of  skill  raised  in 
the  case.  But  in  the  recent  case  of  Kram  v.  Baltimore  City^ 
64  Md.  491,  where  the  action  was  brought  for  injury  sustained 
by  a  property  holder,  caused  by  obstructions  in  a  sewer,  and 
the  overflow  therefrom,  upon  the  premises  of  the  plaintiff,  of 
water,  mud,  filth,  etc.,  the  result  of  the  bad  condition  and 
want  of  repair  of  the  sewer,  this  court  held  that  the  city  was 
liable,  as  well  for  the  consequences  of  the  negligent  failure  to 
keep  the  sewer  in  repair  as  fior  negligence  and  unskillfulness 
in  actually  making  the  repairs.  And  the  general  proposition 
was  maintained  that  where  a  municipal  corporation  under- 
takes, in  the  disdiarge  of  its  duties,  to  construct  or  repair  such 
a  work  as  a  sewer  or  culvert,  it  is  responsible  for  damage 
caused  by  the  negligent,  careless,  or  unskillful  manner  of  per- 
forming the  work;  and  2  Dillon  on  Municipal  Corporations, 
sec.  1049,  is  cited  with  approYsL  And  in  that  same  work,  in 
section  1051,  where  the  author  sums  up  and  states  the  result 
of  the  authorities  upon  the  subject  of  municipal  liability  lor 
injuries  caused  by  surface  water,  the  following,  among  other 
propositions,  is  formulated:  ^^There  is  a  municipal  liability 
where  the  pn^wrty  of  private  persons  is  flooded,  either  directly 
or  by  water  being  set  back,  when  this  is  the  result  of  the  neg- 
ligent execution  of  the  plan  adopted  for  the  construction  of 
gutters,  drains,  culverts,  or  sewers,  or  of  the  negligent  failure 
to  keep  the  same  in  repair  and  free  fh>m  obstruction,  and  this 
whether  the  lots  are  below  the  grade  of  the  streets  or  not." 
The  cases,  says  Judge  Dillon,  support  this  proposition  with 
great  unanimify.    Of  the  many  cases  dted  by  the  author,  we 
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tke^d  only  xefer  to  ihofie  of  BoebuUf  White  Lead  Co.  v.  .£0- 
tketUr,  8  if.  Y.  468;  fiS  Jkan.  Doc.  816;  Barton  y.  City  </  5yra- 
otfe,  36  N.  y.  54;  .£om  v.  PofftmumtA,  56  N.  £L  291;  22  Am. 
Bop.  464;  and  Hsmum  ▼.  C%  qf  .ilZ6aii{^  79  N.  Y.  470;  35 
Am.  Bep.  540. 

"Now.,  with  ihfiio  ganeEal  ]nxncipl08.in  vioWi  we  will  turn  to 
the  prayezB  which  form  the  Aidjjool  of  the  £mi  ezoeption  by 
the  plaintiffs.  And  with  zespoot  to  the  one  pmyer  offered 
by  the  plaintifib,  we  think  the  court  below  was  right  in  xejeci- 
ing  it.  By  that  j>rayer  the  court  was  asked  to  inetruct  the 
jury  that  if  they  should  £nd  that  &e  defendant  .built  the  cul- 
vert described  by  the  witaoosoo,  and  that  the  same  was  intended 
to  receive  and  carry  off  the  aur&ce  water  .flowing  through  the 
gutters  along  Bowery  and  Charles  streets  in  times  of  rain, 
and  further  find  that  such  sewer  or  culvert  was  constructed  in 
such  careless,  unskillful,  and  improper  manner  as,  instead  of 
carrying  off  £uch  water,  to  cause  the  same  to  accumulate  in 
Ixirge  quantities  at  the  upper  end  thereof,  and  £rom  them^e  to 
.flow  back  upon  the  pioperty  of  the  plaintifb,  and  injure  and 
damage  the  aame,  then  the  plaintifb  were  entitled  to  recover. 
This  prayer  would  seem,  as  a  general  pxosx»ition,  to  be  quite 
correct  as  fsu*  as  it  goes;  but  in  view  of  the  evidenoe  in  the 
case,  and  to  avoid  mdeleeding  .the  jury,  it  ought  to  have  gone 
further,  and  made  reference  to  the. evidence  on  the  part  of  the 
dirfendant,  whereby  it  was  scu^ght  to  show  that,  by  cutting 
down  the  cellar  flosr  of  the  j)laintiff's  hoiae,  the  water  was  in 
fact  let  in  from  the  gutter  on  Bowery  Street,  which  did  the 
injury  complained  o^  and  that  such  injiuy  therefore  was  not 
caused  by  any  fault  of  the  defendant  in  the  construction  or 
repair  of  the  sewec.  For  if  it  be  troe  that  &e  injury  suffered 
was  in  fact  produced  by  water  thus  let  in  from  the  setter,  or 
in  any  other  way  than  the  hackii^  and  overflow  of  the  water 
and  d&ria  from  the  mouth  .of  the  sewer,  cuosed  by  the  ob- 
struction to  its  natural  flow  through  auch  sewer,  there  would 
be  no  ground  for  recovery,  either  -upon  the  allegations  of  the 
declaration,  or  the  proof  produoed  on  the  trial.  But  the  prayer 
If  de£Bctive  in  another  paxiicular.  It  wholly  omits  to  submit 
to  the  jury  to  And  whether  the  defendant  had  notice,  either 
direct,  or  inferential  by  lapse  of  time,  of  the  defective  and 
insufficient  condition  c^  the  sewer,  and  ibe  injury  resulting 
therefrom:  Kranz  v.  BaUimare  CUy^  64  Md.  491.  It  is  clear, 
therefero,  that  thene  was  ao  error  in  xqjectii^  the  prayer 
offered  by  the  pkintiffa. 
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Btit  we  ihmk  tiiere  was  error  in  granting  the  prajers  of  the 
defendant.  The  first  of  these  prayers,  as  constroed  bj  the 
conrt  in  the  course  of  the  argument  of  counsel  to  the  jury,  is 
based  upon  the  theory  that  the  plaintiffs  could  not  recover, 
notwithstanding  the  jury  might  find  from  the  evidence  that 
the  surface  water  was  diverted  from  its  natural  flow  by  the 
elevation  and  improvement  of  the  streets,  and  by  the  artificial 
gutters  and  drains,  whereby  such  surface  water  was  collected 
in  volume,  and  conducted  to  the  mouth  of  the  sewer  opposite 
the  adjoining  property  of  the  plaintiffs,  whence  it  could  not 
escape,  except  by  flowing  over  the  premises  of  the  plaintiffs, 
'Mf  the  jury  should  find  that  the  cause  of  the  back-flow  of 
the  water  was  the  elevation  of  the  street,  and  that  said  culvert 
was  insufficient  in  size  to  carry  off  all  of  such  water  in  times 
of  heavy  rain;  provided  the  construction  of  the  culv^  did 
not  place  or  leave  the  said  property  in  a  worse  condition  than 
if  no  culvert  had  been  made  at  aU.''  To  this  proposition  we 
cannot  assent.  Reason,  as  well  as  authority,  would  seem 
clearly  to  oppose  it.  We  fully  agree  with  Judge  Dillon  in  the 
principle  stated  by  bint  in  section  1042,  volume  2,  of  his  work 
on  municipal  corporations.  In  that  section,  after  referring  to 
the  general  doctrine  that  the  municiimlity  is  not  bound  to 
protect  from  surface  water  those  who  may  be  so  unfortunate 
as  to  own  property  below  the  level  of  the  street,  he  says:  "It 
is  possible  there  may  be  no  middle  ground,  but  we  are  unable 
to  assent  to  the  doctrine  that  by  reason  of  their  control  over 
streets,  and  the  power  to  grade  and  improve  them,  the  cor*> 
porate  authorities  have  the  absolute  and  unconditional  legal 
right  intentionally  to  divert  the  water  therefrom  as  a  mode  of 
protecting  the  streets,  and  to  discharge  it,  by  artificial  means, 
in  increased  quantities  and  with  collected  force  and  destruc* 
tiveness,  uixm  the  property,  perhaps  improved  and  occupied, 
of  the  adjoining  owner."  Here,  Bowery  Street  runs  east  and 
west  from  the  mouth  of  the  sewer;  and  the  declivity  of  the 
hill,  along  the  side  of  which  that  street  is  made,  is  to  the 
south.  The  natural  flow  of  the  surface  water,  therefore,  as 
shown  by  the  proof  and  tiie  plat  exhibited,  is  to  the  south.  1 
But  this  natural  flow  has  been  interrupted  by  the^  elevation  of 
Bowery  Street  on  the  south  side  thereof,  and  the  water  has 
been  concentrated  in  a  gutter,  and  made  to  flow  to  the  mouth 
ef  the  sewer,  opposite  the  property  of  the  plaintiflii,  on  the 
porth  side  of  tiiat  street 

H  then,  it  be  tme,  as  it  cbarfy  is  upas  unqaestimable 
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aathority  {Lynch  \\  Mayor^  76  N.  Y.  60;  82  Am.  Bep.  271; 
Byrnes  v.  Cohoes,  67  N.  Y.  204;  (ySrien  v.  City  of  8t.  Patrf, 
25  Minn.  833;  83  Am.  Rep.  470;  Inhabitants  of  West  Orange 
V.  Fieldj  87  N.  J.  Eq.  600;  45  Am.  Rep.  670;  Ashley  y.  Port 
Huron,  85  Mich.  296;  24  Am.  Rep.  552),  that  the  corporation 
cannot  thus  divert  the  flow  of  snrfaoe  water,  concentrate  it  in 
volume  and  force,  and  empty  it  upon  private  property  without 
becoming  liable,  it  must  follow  that  there  is  a  duty  incumbent 
upon  the  corporation  to  provide,  by  adequate  means,  for  pass- 
iug  off  the  water  thus  concentrated  in  volume,  so  as  to  avoid 
doing  damage  to  private  property.  The  street  may  be  prop- 
erly graded,  and  the  drains  properly  made,  but  the  sewer 
made  for  the  purpose  of  receiving  and  carrying  off  the  water 
cannot  be  said  to  be  skillfully  and  carefully  constructed  or 
kept  in  repair,  if,  from  any  structural  cause,  it  be  insufficient 
to  pass  off  the  water  flowing  to  it  through  the  artificial  chan- 
nels provided.  If  it  be  true,  as  alleged  and  shown  by  the 
plaintiffs,  that  the  surface  water  was  gathered  into  artificial 
channels  or  gutters,  and  made  to  flow  to  the  mouth  of  the 
sewer,  where  it  was  allowed  to  accumulate  in  large  quantities, 
and  thence  flow  back  upon  the  property  of  the  plaintiffs, 
this  constituted  a  nuisance,  and  as  such,  it  was  certainly  the 
duty  of  the  defendant  to  remove  it;  and  for  the  neglect  of 
such  duty  the  defendant  is  liable;  for,  as  was  said  by  the  court 
of  appesJs  for  New  York,  in  the  case  of  Noonan  v.  City  of 
Albany,  79  N.  Y.  470,  85  Am.  Rep.  540:  "A  municipal  corpora- 
tion has  no  greater  right  than  an  individual  to  collect  the  sur- 
face water  from  its  lands  or  streets  into  an  artificial  channel, 
and  discharge  it  upon  the  land  of  another;  nor  has  it  any  im- 
munity from  legal  responsibility  for  creating  or  maintaining  a 
nuisance." 

The  second  prayer  granted  on  the  part  of  the  defendant  is 
obnoxious  to  the  same  objection  that  applies  to  the  first.  The 
plaintiffs,  and  those  under  whom  they  claim,  had  clearly  the 
right  to  the  use  and  enjoyment  of  their  property  in  any  rea- 
sonable way,  and  for  any  reasonable  purpose,  and  to  make 
any  alteration  or  new  adaptation  therein  that  they  deemed 
proper,  without  thereby  subjecting  themselves  to  the  loss  of 
protection  to  their  property  from  wrongful  invasion  by  inun- 
dation or  otherwise.  Hence  it  was  error  to  instruct  the  jury, 
upon  certain  enumerated  facts,  in  respect  to  the  lowering  of 
the  cellar  floor  (as  was  dono  by  granting  this  prayer),  ''that 
the  plaintiffs  could  not  reoover  for  any  injury  to  said  house 
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caused  by  said  inflow  of  surface  water  to  such  basement  or 
cellar,  notwithstanding  the  jury  might  find  that  the  grade  of 
said  street,  and  the  insufficient  size  of  said  culvert,  caused  the 
inflow  of  said  surface  water  to  said  basement  in  time  of  heavy 
rain."  If  the  injury  complained  of  was  sustained  by  reason 
of  the  backing  of  the  water  from  the  mouth  of  the  culvert, 
where  it  had  been  brought  in  large  quantities  by  artificial 
drains,  and  that  such  backing  and  overflow  were  caused  by 
the  defective  and  insufficient  sewer  or  culvert,  and  would  not 
have  occurred  but  for  that  cause,  then  the  fact  that  the  floor 
of  the  plaintiff's*  cellar  had  been  lowered  afibrded  no  justifica- 
tion to  the  defendant  for  the  defective  and  insufficient  sewer. 
The  cause  of  the  injury  was  the  fault  of  the  defendant,  and 
not  of  the  plaintiffs. 

In  thus  disposing  of  the  two  prayers  granted  for  the  defend- 
ant, we  also  dispose  of  the  court's  construction  of  the  first 
prayer,  as  stated  in  the  third  exception.  And  as  to  the  ques- 
tion raised  and  stated  in  the  fourth  exception,  we  think  the 
court  was  quite  right  in  ruling  as  it  did.  There  was  no  ques- 
tion before  the  jury  as  to  the  want  of  care  or  skill  in  the  con- 
struction of  the  gutter  or  i>as8age-way  for  the  water  along 
Charles  Street.  Defects  and  unskillfulness  in  the  construc- 
tion of  that  gutter,  or  negligent  failure  to  keep  it  in  repair,  are 
not  alleged  as  substantive  and  independent  causes  of  injury; 
nor  was  there  any  proof  to  show  that  injury  was  suffered  from 
that  cause. 

The  second  and  fifth  exceptions  present  questions  of  prac- 
tice. It  appears  by  the  second  exception  that,  after  the  court 
had  ruled  upon  the  prayers  for  instruction,  and  granted  such 
as  were  approved,  the  counsel  for  the  plaintiffs,  in  argument 
to  the  jury,  proceeded  to  read  the  declaration.  To  this  the 
counsel  on  the  other  side  objected;  and  upon  inquiry  by  the 
court  as  to  the  purpose  of  reading  the  declaration  to  the  jury, 
the  counsel  tor  the  plaintiffs  said  "that  his  purpose  was  to 
call  the  attention  of  the  jury  to  the  testimony  in  the  case,  and 
to  apply  such  testimony  to  the  allegations  of  the  declaration, 
and  to  argue  that  said  allegations,  and  each  of  them,  were 
sustained  by  the  evidence  in  the  case,  and  therefore  plaintiffs 
were  entitled  to  recover,  because  defendant  had  not  demurred." 
The  court  would  not  permit  the  declaration  to  be  read,  and  the 
plaintiffs  excepted. 

This  court  is  clearly  of  opinion  that  the  action  of  the  court 
below  was  entirely  conect*    Otherwise  it  would  be  simply  an 
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appeal  from  tiie  court  to  the  jury.  If  the  jury  could  be  in* 
duced  to  conclude  that  the  allegations  of  the  declaration  were 
sustained  by  the  proof,  however  inconsequential  or  immate- 
rialy  in  a  legal  point  of  view,  they  might  be,  and  notwith- 
standing  the  court  may  have  instructed  to  the  contrary  of  the 
plaintiffs'  contention,  upon  the  theory  contended  for  here,  the 
plaintiffs  could  recover.  Such  theory  has  no  foundation  in 
reason,  principle,  or  practice.  The  instruction  given  for  the 
guidance  of  the  jury  made  no  reference  to  the  pleadings  in 
the  case,  and  therefore  the  jury  were  not  required  to  look  at 
the  pleadings  to  ascertain  how  they  were  to  find. 

In  the  fifth  exception,  it  is  stated  that,  at  the  eonclunon  of 
the  argument,  and  when  the  jury  were  about  to  retire  to  con- 
sider of  their  verdict,  the  counsel  for  the  plaintiffs  adced  that 
the  jury  be  allowed  to  take  with  them  to  their  room  the  decla- 
ration in  the  case.  This  request,  upon  objection  by  the  de-^ 
fendant,  was  refused  by  the  court,  and  the  plaintiffs  excited- 
This  refiisal  by  the  court,  we  think,  forms  no  ground  of  ex- 
ception by  the  plaintiffs.  It  is  true,  it  is  said  by  the  late  Mr. 
Evans,  in  his  work  on  Maryland  Practice,  page  400,  that  when 
the  jury  withdraw  from  the  bar,  *^  they  have  the  right  to  take 
with  them  the  pleadings  in  the  cause  and  the  written  direc- 
tions of  the  court'';  and  this  passage  of  the  work  was  reforred 
to  in  the  opinion  of  this  court  with  apparent  approval,  though 
not  at  all  necessary  to  the  dedsion,  in  the  case  of  IngeUs  v. 
Crouch^  85  Md.  296.  In  the  case  just  mentioned,  it  was  not 
said  or  intimated  that  the  practice  was  so  established  as  to 
forbid  the  exercise  of  the  discretion  of  the  court  below  over 
the  subject,  and  that  the  refusal  to  allow  the  pleadings  to  be 
taken  by  the  jury  was  a  subject  of  ratcepthm  and  review.  On 
the  contrary,  there  are  many  reasons  for  holding  that  the 
matter  rests  exclusively  in  the  discretion  of  the  court  below. 
In  any  case  where  the  court  may  suppose  that  the  jury  might 
be  misled  by  the  statements  and  allegations  of  the  pleadings, 
it  would  certainly  be  proper  that  the  pleadings  be  withheld 
from  them.  They  are  not  supposed  to  be  the  beet  judges  of 
the  technical  language  of  pleading,  and  aUe  to  determine 
when  the  allegations  are  or  are  not  supported,  in  the  contem- 
plation of  law.  It  is  in  this  that  the  aid  of  the  court  is  re- 
quired, and  the  instructions  of  the  court  form  the  exclusive 
guide  to  the  jury. 

If  the  instructiona  given,  as  in  fbia  case,  make  no  leforence 
to  the  pleadingai  even  thos  ooorti  on  review^  will  not  asenme 
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that  the  court  below  inspected  the  pleadingSi  and  adjudged 
them  Bufficient  to  sustain  the  instructions:  StoclUm  y.  Freyj  4 
Gill,  406;  45  Am.  Dec.  188;  Omngs  y.  J(me$^  9  Md.  116.  The 
issues  to  be  tried  are  supposed  to  be  fully  explained  to  the 
jury  at  the  bar,  in  the  course  of  the  trial,  and  therefore 
the  jury  are  not  left  to  grope  through  the  technical  yerbiage 
of  pleading  to  ascertain  for  themselyes  what  issues  they  are 
required  to  determine.  Whether  they  should  take  with  them 
to  their  room  the  pleadings  in  any  case  is  matter  of  discretion 
of  the  court  below,  and  not  the  subject  of  reyiew  on  appeal. 

It  follows  from  what  we  haye  said  in  regard  to  the  two 
prayers  granted  on  the  part  of  the  defendant  that  the  judg* 
ment  must  be  reyened,  and  a  new  trial  awarded. 

MUHXOIPAL  COBPOBATION  IB  HOT  LlABLB  lOK  LlOULATmi  OR   JjTDJmAL 

AotBp  and  can  only  be  held  liable  for  negligeiiee  in  the  perfomaiwe  o!  siiiii" 
isterial  acta:  Doe^v.  SnUivan,  112  Ind.  451;  2  Am.  Sk  Rep.  2001  McDuck 
▼.  C%Ml6r,  117  Pa.  St  414;  2  Am.  St  Bep.  681. 

Whirs  Fowrr  ofF  MmnoiPAL  Corporahok  Drpsmini  vfon  Grast  ov  Air- 
TaxuBm,  aad  that  axitliority  is  eMentially  diacretionary,  no  legal  dntj  fa  im* 
poaed,  and  no  citiaen  haa  a  right  to  demand  ita  perfcvmanee:  Lekigk  Cb.  ▼• 
ff<ffart,  116 Pa.  St  119;  2  Am.  St  Rep.  687;  MeDader.  Cheder,  117P4.St 
414;  2  Am.  St  Bep.  681. 

Cmr  IB  LiABLR  lOR  CoLLRororo  and  Oatbrrbio  up  Survaos  WAna 
by  artificial  meana^  each  aa  aewera  and  dnina,  and  oaating  it  upon  the  prem* 
iaea  of  another  in  inoreaaed  and  injvriona  qnantitlae:  P^  ▼.  Mankaio,  86 
Uinn.  373;  1  Am.  St  Bep.  671»  and  note  ooUecting  other  oaeaa  on  the  liabil* 
i!tj  ol  mnnicipal  oafporationa  for  injiuiea  by  dafeetiTe  aeweia. 

In  Orakr  to  Ghargr  Mdnkbpai.  CoRvoRAXioir  with  Liardjit  ior  I)» 
IROiB  nff  Strrrxs,  it  mnat  be  ahown  that  the  oorporation  had  notice^  aotnal 
or  eonatmetiTe^  of  the  def eet  AatowhatiaanchnotioeiaeeDemwrT.  Ilaoa^ 
10  OoL  376|  3  Am.  St  Rep.  604^  and  eaeea  in  note. 

PKRMRnva  Jury  to  Taxr  Puunnioa  to  Jort-rooh  n  mot  Kbrori 
BrmU  T.  Jtfbrois  8 Minn.  236;  83  Am.  Dec  773;  though  it  ia  aaid  aoltoU  ' 
food  praetioe:  Oood  ▼.  Martin^  1  CdL  166;  91  Am.  Dee.  706.  The  matter  el 
aending  oat  papera  with  the  Jury  i%  howerert  a  mattor  In  the  diaeretiea  el 
the  conrt^  aa  a  general  rales  LUU$  BdmfidXi  elfe  Ox  ▼•  Aelord^  67  Pa^  S^ 
142;  98  Am.  Dee.  209. 
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Butter  v.  Small. 

O»404vor — ABTSBfli  FdesnBioir.  —If  Ozib  Tbtibt  or  Oomroir  Con- 
TXTB  Wbolb  Ebtati  di  Vem,  and  his  grantee  enters  and  cUims  and 
faelds  the  ezolnslTe  poweswon,  the  conTeyanoe  and  entry  and  posseericm 
Bmsfc  be  deemed  adTerse  to  the  title  and  poBiessioii  of  the  oo-tenant»  and 
amount  to  a  disseisin;  and  snch  possession,  if  continned  for  twenty  years, 
win  bar  the  title  of  suoh  co-tenant.  The  eonveyance  in  fee,  and  entry 
onder  it^  and  possession,  azo  notorioos  and  vne^iyooal  acts  of  owner- 
ship^ of  soch  a  natore  as  to  giTO  notioe  to  the  oo-tenant  tiiat  the  entnr 
I  are  hostile  and  adTsrse  to  his  iiUe. 


Action  of  ejectment.    The  opinion  states  the  case. 

James  Pollard  and  Henry  W.  Latone^  for  the  appellant. 

Henry  Duffy  and  Joseph  Packard^  Jr.y  for  the  appellees. 

B0BINBON9  J.  The  plaintiff  is  the  only  surviving  child  and 
heir  at  law  of  Philip  Butter,  and  as  such  is  entitled  to  an  un- 
divided one-sixth  interest  in  the  lot  of  ground  in  controversy, 
unless  his  title  thereto  is  barred  by  the  adversary  possession 
of  the  defendants.  The  lot  originally  belonged  to  his  grand- 
father, Thomas  Butter,  who,  in  1815,  conveyed  it  to  Mary  C. 
Clark  for  life,  and  after  her  death  to  James  Flemming  and 
Jude  Clark  during  their  lives,  and  to  the  survivor  of  them. 
Thomas  Butter  died  in  1817,  leaving  six  children,  one  of 
whom  was  Philip,  the  father  of  the  plaintiff.  In  1829,  all  the 
children  of  Thomas,  with  the  exception  of  Philip,  conveyed 
their  reversionary  interest  in  the  lot  to  Peter  Stein,  the  deed 
upon  its  face  reciting  an  outstanding  title  in  Philip,  and  in 
the  same  year  Stein  purchased  the  life  estate  of  James  Flem- 
ming and  Jude  Clark,  the  surviving  life  tenants.  Being  thus 
'  entitled  to  the  life  estate,  and  to  an  undivided  five  sixths 
in  the  reversion.  Stein  entered  into  possession  of  the  lot  and 
btult  thereon  a  brick  dwelling-house  and  stable,  and  con- 
tinued in  the  exclusive  possession  and  enjoyment  of  the  prop- 
erty until  his  death,  in  1859;  and  after  his  death,  his  heirs  and 
devisees  continued  in  the  exclusive  possession  of  the  property 
until  1865,  when  they  conveyed  it  in  fide  to  John  Small,  Jr., 
under  whom  the  defendants  claim. 

Now,  whether  Stein  and  the  devisees  under  his  will  were, 
upon  the  determination  of  the  life  estate,  in  possession  merely 
as  tenants  in  common,  and  their  possession,  therefore,  in  legal 
contemplation,  the  possession  of  the  co-tenant,  the  plaintiff 
or  whether  their  possession  and  acts  of  ownen^p  amounted 
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to  an  oorter  or  disseiBin  of  the  plaintiflE^  aie  questiooB  whieh  «• 
shall  not  now  stop  to  consider,  tot  the  reason  that  the  ] 
sion  of  Small,  and  that  of  the  defendants  claiming  nnder  1 
is,  in  our  opinion,  a  bar  to  the  plaintiff's  title.  Stein,  i 
have  said,  died  in  1859,  and  in  1865  his  heirs  and  ( 
conveyed  the  lot  in  question  by  metes  and  bounds  to  Smal^ 
in  fee,  with  a  covenant  of  general  warranty.  Under  this  dee^ 
Small  entered  into  possession,  and  continued  in  the  exdusm 
possession  and  enjoyment  of  the  property  until  his  death,  m 
1878,  since  which  time  it  has  been  in  the  exclusive  possesnoiK 
and  enjoyment  of  the  defendants  claiming  under  him, — m 
period  of  more  than  twenty  years.  Now,  we  take  the  law  to  te 
well  settled  that  where  one  tenant  in  common  conveys  the  whob 
estate  in  fee,  and  his  grantee  enters  and  claims  and  holds  ihm 
exclusive  possession,  the  conveyance  and  entry  and  possesnon 
must  be  deemed  adverse  to  the  title  and  possession  of  the  o»- 
tenant,  and  amount  to  a  disseisin;  and  such  possession,  if  con- 
tinued for  twenty  years,  will  bar  the  title  of  such  co-tenant. 

In  Tcwnaend  and  PaHof^a  Com^  4  Leon.  52,  where  two  copar- 
ceners were  in  the  use  of  a  manor  under  the  statute  of  1  Ridi- 
ard  III.,  and  one  of  them  entered  and  made  a  feoffment  in  fee 
of  the  whole  manor,  all  the  justices  held  that  this  feofiment 
not  only  passed  the  moiety  of  such  coparcener  which  she 
might  lawfully  part  with,  but  also  the  other  moiety  of  the  other 
coparcener  by  disseisin.  And  in  the  later  case  of  Reed  t. 
Taylor^  5  Bam.  &  Adol.  575,  it  was  held  that  although  the 
general  rule  is,  that  where  several  persons  have  a  right,  and 
one  of  them  enters  generally,  it  shall  be  an  entry  for  aU,  far 
the  reason  that  the  entry  shall  always  be  taken  accc^ding  !• 
right;  yet  that  any  overt  act  or  conveyance  by  which  the  par^ 
entering  or  conveying  asserted  a  title  to  the  entirety  would 
amount  to  a  disseisin  of  the  other  parties,  whether  joint  tstt- 
ants,  or  tenants  in  common,  or  paroenen.  We  may  also  nSm 
to  Clymer'e  Leseei  v.  Dawhine,  8  How.  674;  KiUridge  v.  Pnpti- 
eton  qf  Loeks^  17  Pick.  247;  28  Am.  Dec  298;  Clark  v.  Fanfjns 
8  Conn.  19;  Clapp  v.  Bramagham^  9  Gow.  B80;  and  Thames  w. 
Pickering^  18  Me.  887.  These  cases  rest  on  the  ground  ihatf 
the  conveyance  in  fee,  and  entry  under  it  and  poosesaioD,  an 
notorious  and  unequivocal  acts  of  ownership  of  ioeh  a  i 
as  to  give  notice  to  the  co-tenant  that  tho  entay  and  ] 
are  hostile  and  adverse  to  his  title. 

In  this  ease,  the  undisputed  &ots  show  that  Small  < 
into  possescion  under  a  deed  from  the  derifesi  of  Stein 
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yeyiiiK  to  Um  ffao  entin  lot  in  fee;  and  fhttt  be,  and  Che  de- 
fendants claiming  under  him,  haye  been  in  fSie  excluslTe 
poBseBsion  and  ownership  of  fhe  lot  fifom  that  time  to  the 
present,  a  period  of  more  than  twenty  years.  It  oan  hardly 
be  necessary  to  say  that  where  one  thus  enters  nnder  a  deed 
conveying  the  entire  property  by  metes  and  bonnds,  his  entry 
and  claim  of  title  and  possession  are  to  be  eonstmed  as  co- 
extensive with  the  terms  of  hie  deed:  Prescott  v.  Neven^  4 
Mason,  330.  Snch,  then,  being  the  case,  we  are  of  opinion  tliat 
the  entry  by  Small,  and  the  possession  by  himself,  and  by  the 
defendants  claiming  under  him,  conertitnte  a  bar  to  the  plain* 
tiff's  right  to  recover.  And  if  so,  there  was  no  error  in  grant- 
ing the  defendant's  second  prayer,  nor  in  the  verbal  instruction 
by  the  court  that  there  was  no  evidence  upon  which  the  plain- 
tiff could  go  before  the  jury. 

It  follows  also  from  what  we  have  said  that  there  was  no 
error  in  refusing  the  two  prayers  offered  by  tise  plaintiff.  And 
besides,  they  were  objectionable,  because  there  was  no  evidence 
upon  which  the  jury  could  find  that  the  life  estates  had 
determined  within  twenty  years  before  the  institution  of  the 
suit. 

We  come  then  to  the  exceptions  to  the  evidence,  the  first 
and  second  of  which  it  is  unnecessary  to  consider,  because 
the  death  of  the  life  tenants  was  proved  in  the  subsequent 
progress  of  the  case. 

In  the  third  and  fourth,  the  witness  testified  she  was  a 
daughter  of  Peter  Stein,  and  a  devisee  under  his  will,  and  one 
of  the  grantors  in  the  deed  to  Bmall,  and  that  she  never  had 
heard  of  an  outstanding  title  to  the  lot  in  Philip  Rutter  or  his 
heirs  at  law.  Now,  for  the  purpose  of  contradicting  the  wit- 
ness, it  was  clearly  competent  for  the  plaintiff's  counsel  on 
cross-examination  to  ask  her  whether  she  had  any  conversa- 
tion with  Small  at  the  time  of  the  execution  of  the  deed  in 
regard  to  Philip  Rutter.  And  forthe  same  reason  he  had  the 
ngjbi  to  ask  her  why  the  covenant  of  general  warranty  wad  in- 
^  sorted  in  the  deed.  But  tiie  error  of  the  court  in  this  respect 
does  not  furnish  sufScient  ground  to  justify  us  in  sending  back 
this  case  for  a  new  trial.  For  if  it  be  conceded  that  the  wit- 
ness bad,  in  &ct,  heard  df  an  outstanding  title  in  Philip  Rut- 
ter, and  that  shebad  a  conversation  with  Small  in  regard  to 
it,  and  further,  that  Small  himself  had  knowledge  of  such  title, 
ibis  evidence  could  not  in  any  manner  affect  the  question  of 
disseisin  or  ouster  by  Smrill,  if  he  entered  under  bis  deed, 
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claiming  title  to  the  entire  lot)  and  remained  in  the  ezelniive 
poBiesBion  theEeof  for  twenty  yean,  the  period  pnecxibed  faf 
the  statute  of  limitations. 
Eor  theea  seasons  the  jndgmoit  mast  be  affirmed. 


Dm>  BT  Co-TULurr  to  SvaAVon  or  Eiranuk  ERiioB  doM  nofe  < 
la  actual  ouster  of  hk  co-tenaiit:  Pope  ▼.  Brtmek,  97  N*.  O.  97;  2  Am.  Bi. 
Rep.  281,  and  nota  The  sathoritiev  npoii  Hds  Babjeet'  «r»  not  hanuuiiloiis. 
Tbo  mqori^,  h«ipww,  hold,  and  w&  Aink  with  tf»  bettwnMDO^  tei  a 
parij  IS  praeamed  to  takeaad  bold  poMeenoo  aeeordlai^to  the  terms  of  Ui 
deed;aiidif  that  deed  purports  to  oonvejrtha  fee  iniBeveraltyv  hawiUbepre- 
ramed,  m  taking  and  lu>ldiag  possession  nnder  it,  to  take  and  hold  as  a  datm- 
ant  in  severalty,  and  therefore  adrersely  to  persons  who  may  have  bean 
co^teoaats  of  hi*  graotor:  neeaanon  CbtSBimoy  and  PartitHe,  sea  2SI| 
Parkerr^  Fnprieitn,  3  Mek  101;  37  Am.  ]>h.  121;  AhBomderi^,  Eumt^ 
19  Tez.  4061  70  Am.  Dee.  368;  DOoMm  ▼.  PtovMi  8  Cku  8L  226;  47  Ask 
Deo.4Sft. 


Hiocnira  v.  Lobob. 

8aub— FaauDuuEBrr  Puborasi  or  Goods. —Whsm  0Bmi  vtmamam 
laann^  Bwhuts  the  pnBofaase  of  goodi^  and  phms  theai  in  tba  hands 
of  an  anetmaeer  fsr  mle^  and  tha  lattsav  in  good  iaith»  admaoaa  monsf 
apoa  them,  or  inonra  expensea  in.  relation  to  them«  he  aofnirea  title  to 
the  goods,  and  is  entflJedto  the  protection  of  a  bonaJSde  pnrehaser  agamst 
the  daim  of  tiw  original  deAaochd  renobr.  Bbt  bv  is  not  entiiled.  to 
anoh  pcotaolkn  i^  at  the  tins  tha  goods  iseta  dalivaied  to  him,  ha  had 
kasfirledga  of  ciremnnlamniin  cwlnalafeed  to  pata  maa.of  ordnary  prndsms 
on  inqniiy  as  to  whether  the  party  who  intmsted  the  goods  to  him  was 
perpetrating  a  frand  in  selling  them  by  aaction,  and  he  failed  to  make 
the  inqpiiry  into  the  character  of  tile  transaotxon. 

Ii^  a  Amt  Ptmenas^  tbmkk  bi  Gbossbtaiicss  WBaoo^  m  Busiousiev 
Comcoai  nmansw  abd  VBjnmmn^  oiqght  to  pnt  one  apon  paiticnbwia- 
q^trj,  ha  will  ba  pEeaamed  ta  have  made  thafc  iB^ptry»  aad  wilh  be 
oharsad  with  notice  of  eyery  fact  which  that  in^iliy  wonld  give  him. 

SyroBBCB  or  GnoinReAircBS  W^BJUBmre  Jusr  in  tte  partimdar  casa  la 
I  a  fiaadrfent-pof  chass  of  gooda 


BiEHKViN.    TheopLolQastateBrtha 

C&arles  W.  F%dd,  Jr.^  for  the  apsiellanL 

WaUmm  AsynoMsy  fox  the  appdlesa* 

Bryan,  J.  Lodge  andotbers  replevied  oertsin  gjOoiB  bom 
BifOpDM.  The  evidence  tended  to  show  thaione  Hinoh  Levy 
had  maife  a  fraudulent  purchase  of  these  gfMds  from  tls^ 
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ylaintiffs,  and  that  he  had  sent  them  for  pablio  sale  to  the  de- 
ftndant,  who  was  an  auctioneer.  The  defendant  had  tnada 
advances  of  money  on  them. 

On  the  supposition  that  the  purchase  of  the  goods  from  the 
fiaintiffB  had  been  accomplished  by  the  fraud  of  Levy,  it  is 
not  questioned  that  it  was  void  at  the  election  of  the  sellerSi 
said  that  they  could  have  reclaimed  their  property  from  him. 
Bat  if  he  sold  them  to  a  lima  fide  purchaser  without  notice  of 
ttw  fraud,  a  good  title  would  be  passed  which  could  not  be 
impeached  by  the  original  vendor.  Ordinarily  a  purchaser 
ctfinot  acquire  a  title  from  a  vendor  who  has  none.  But  the 
authorities  show,  without  dissent^  that  there  is  no  exception 
aader  the  circumstances  which  we  have  just  supposed.  In 
Fkwd  V.  Bradlee,  9  Gill  &  J.  278,  it  is  said:  *'  In  such  a  case, 
good  faith  and  a  valuable  coilsideration  would  be  essential 
constituents  of  a  good  title.''  If  these  features  do  not  appear 
m  the  transaction,  we  take  it  that  the  title  fEuls.  An  interest 
ia  the  goods,  acquired  by  making  advances  on  them  when 
ylaoed  in  the  hands  of  an  auctioneer  for  sale,  would  be  pro- 
tected under  the  same  circumstances  which  would  make  a 
farchase  valid. 

The  court  instructed  the  jury  that  if  Levy's  purchase  was 
iMuidulent,  the  defendant's  title  would  be  defeated,  unless 
tkej  found  he  had,  in  good  faith,  advanced  money  to  Levy 
afon  the  security  of  the  goods,  or  incurred  expenses  in  relation 
to  them.  On  the  prayer  of  the  defendant^  the  court  ruled  that 
ttw  plaintiff  could  not  recover,  if  the  jury  found  that  the 
advances  were  made  by  the  defendant  without  notice  or 

owledge  of  the  circumstances  under  which  Levy  pur- 
the  goods.  On  the  prayer  of  the  plaintiffs,  it  was 
laled  that  they  were  not  precluded  from  recovering  by  these 
aivances,  if  the  jury  found  that,  at  the  time  the  goods  were 
ildivered  to  the  defendant,  he  had  knowledge  of  circumstances 
aalcalated  to  put  a  man  of  ordinary  prudence  on  inquiiy  as 
to  whether  Levy  was  perpetrating  a  fraud  in  selling  the  goods 
If  auction,  and  that  he  failed  to  make  inquiry  into  the  char- 
aster  of  the  transaction.  Taking  these  instructions  together, 
il  seems  to  us  that  they  laid  the  case  properly  before  the  jury. 
Higgins  could  not  deduce  tiUe  to  the  goods  through  a  frauduv 
leat  vendee  unless  he  showed  that  his  advances  were  made  in 
gsod  faith.  If  he  knew  that  Levy  was  selling  these  goods  for 
tte  purpose  of  carrying  into  effect  a  fraud,  his  advances  could 
■fll  be  considered  as  made  in  good  faith;  and  if  the  ciroum- 
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stanoeB  were  such  as  reafionably  to  call  for  inqoiryy  and  if  in* 
qoiry  would  have  given  him  this  knowledge,  he  is  responsible 
in  the  same  way  as  if  he  had  obtained  it.  It  has  been  held 
that  if  in  any  purchase  ^Uhere  be  circumstances  which,  in 
the  exercise  of  common  reason  and  prudence,  ought  to  put  a 
man  upon  particular  inquiry,  he  will  be  presumed  to  have 
made  that  inquiry,  and  will  be  charged  with  notice  of  every 
feet  which  that  inquiry  would  give  him '':  Baynard  v.  Narrii^ 
6  Gill,  483;  46  Am.  Dec.  647.  To  the  same  effect  are  Chtm 
Y.  Eariyy  89  Md.  229;  Abrains  v.  Sheehan,  40  Id.  446. 

The  evidence  showed  that  Levy  rented  a  basement  room 
about  the  15th  of  June,  1885,  and  commenced  business  as 
a  jobber;  that  between  that  time  and  September  7th,  he 
purchased  a  large  quantity  of  goods, — six  thousand  dollars' 
worth  being  purchased  from  these  plaintiffs;  that  in  the  latter 
part  of  June,  1885,  he  commenced  sending  goods  to  the  de* 
fendant  to  be  sold  by  auction,  the  defendant  making  advances 
on  them;  that  he  continued  to  send  goods  for  this  purpose,  and 
to  receive  advances  from  the  defendant  until  September 
5th;  that  the  amount  of  these  auction  sales  was  more  than 
six  thousand  four  hundred  dollars;  that  on  September  5th, 
Levy  had  in  his  store  only  four  or  five  hundred  dollars'  worth 
of  goods;  that  the  week  before  he  had  fifteen  thousand  dollars' 
worth;  that  he  had  opened  a  bank  account  on  the  11th  of 
July,  and  on  the  7th  of  September  he  drew  out  the  balance  to 
his  credit,  with  the  exception  of  a  small  sum;  that  after  that 
day  he  wasregarded  as  utterly  insolvent;  that  he  purchased 
the  goods  in  question  firom  the  plaintiffs  on  the  21st  of  August 
on  credit,  the  time  fixed  for  payment  being  October  10th; 
that  the  small  balance  to  his  credit  in  the  bank  was  attached 
by  creditors,  and  that  after  September  his  business  was  con* 
ducted  in  his  wife's  name.  The  evidence  certainly  warranted 
the  jury  in  finding  that  when  Levy  purchased  these  goods  he 
did  not  intend  to  pay  for  them,  and  that  he  was  engaged  in  a 
deliberate  scheme  of  fraud,  which  he  was  effecting  by  pm> 
ehasing  large  quantities  of  goods  on  credit,  selling  them  by 
auction,  and  putting  the  proceeds  beyond  the  reach  of  his 
ereditors.  Notwithstanding  fraud  on  the  part  of  Levy  in 
making  the  purchase  in  question  in  this  case,  the  title  of 
Biggins  would  be  good  if  the  matters  within  his  knowledge 
did  not  reasonably  suggest  to  him  the  propriety  of  inquiring 
into  the  transactions  in  which  Levy  was  engaged,  and  if  this 
inquiry  would  not  have  discovered  his  fraudulent  courses.    It 
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was  the  provinoe  of  the  jury  to  determine  thia  question  on  ibe 
•yidence  in  the  cauee. 
Judgment  affirmed.  

WsKRx  Pabtt  Clothes  Avothxb  with  Afpabsht  Tm*  to  or  Powxb  ov 
I>BP06inov  over  his  property,  he  wiU  not  be  permitted  to  deny  the  title  of 
ioBoeent  pnrohaeere:  VeUkm  ▼.  Lewi$t  15  Or.  039;  8  Am.  St.  Bep.  184^  end 
aete  dinwiwing  the  pointe  ruled  on  in  the  prineipel  eieei  end  eee  JAmcolm  ▼• 
<hyiiii,  |NM<,  p.  446. 


Philabelfhia,  Wilmington,  and  Baltimobb  Bail* 
BOAD  Company  v.  Davis. 

[68  lUXTLAHn,  281.] 
ScBTAci  Watib— OBSTBiTomiQ  Flow  oy.«— If»  loa  PuBPon  ov  Gov* 
BTBUCTivQ  Bailboah,  or  for  any  other  pnrpoee,  it  beeomee  neoeaaaiy  to 
erect  an  embankment,  a  proper  outlet  or  enlyert  mnst  be  provided  of 
ample  capacity  to  cany  off  the  flow  of  enrfaoe  water,  so  that  it  may  not 
be  obatruoted,  and  thua  aoonnmlated  on  the  upper  and  adjacent  lands 
of  other  penoua.  Bat  while  each  outlet  must  be  of  ample  opacity  to 
carry  off  all  the  water  likely  to  be  in  it^  the  rule  ia  not  applicable  to  an 
extraordinary  and  ezcearire  rainfall,  which  ia  held  to  be  eif  fiu^or. 
Soeh  infrequent  and  extraordinary  oeenrrenoee  cannot  be  fcteeeen  and 
proTided  agalnat^  and  f er  damagea  eanaed  by  them  no  one  is  reapen* 
aible. 

RAn.BOAI>  COMFAKT  UNDEBTAEZMa  TO  AlTXB  EsTABUSHED  OuTUBT  through 

which  surface  water  waa  carried  away  is  bound  to  have  the  work  dona 
in  a  careful  and  skfllful  manner;  and  if  it  be  done  carelesaly  and  aegli« 
gontf  y,  so  that,  ss  a  ccnseqnsDoe,  injury  to  nsighboring  property  ensns% 
aa  action  for  damages  is  iMintainahlHi 

Jb^  /.  DimaUion  cmd  Bernard  Oarier^  for  the  appellant 

8.  A.  WilliavM  and  John  T,  Ensor^  for  the  af{>ellee. 

YbllotT)  J.  An  action  on  the  case  waa  institatad  by  tfaa 
appellee  against  the  appellant  to  obtain  compensation,  hy  tbe 
recovery  of  damages,  for  alleged  injuriea  to  the  plaintifTa 
property,  oauaed  by  an  overflow  of  aurfaee  wttibw  resulting 
from  an  alteration  by  the  defendant  of  an  existing  draina^ 
The  aiqpellse  ia  the  owner  of  a  house  and  lot  in  Canton  at  the 
northeast  comer  of  Clinton  and  Boston  stneta.  The  appel* 
lant  has  a  line  of  railroad  laid  on  the  bed  of  Boston  Strae*, 
which  street  terminates  at  its  junction  with  Clinton  Street; 
but  the  track  of  the  road  crosses  Clinton  Street,  and  extendr 
ing  eastwardly,  passes  the  south  side  of  appellee's  lot  in  such 
cioee  proximity  that  only  a  space  of  a  few  feet  intervenes  be« 
tween  the  curb  of  the  sidewalk  on  the  south  of  said  lot  and  a 
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latanl  track  leadiag  fiaoiB  the  mtin  tcMk  ef  the  sand  inio  a 
large  opea  loll  nerilk  oC  Beetoa  Street  la  1880,  and  for  awn 
than:  twea^Tean  afitenor  to  that  p»iod|  then  waa  a  larg^ 
cpni  gutter,  or  water-dumnely.  in  whieh  the  fiar&oe  water 
fionrod  from  the  higher  ground  nerth  aad  east  of  the  raUroad. 
Thia  goiter  exteaded  akmg  Hie  traek,  paaaiiig  the  aouth  aide 
of  appellee's  house  and  across  Clinton  Street,  and  then  down 
Boeton  Sfanoet  wesiwaidly,  tmtfl  it  diechargod  the  cnrreot  of 
water  into  an  open  ditch,  thnnq^  which  it  waa  oarried  into 
the  Fatapeoo  BiTer.  Theie  ia  eyidenoe  tending  to  show  that 
thia  open  gutter  waa  of  aiaple  capacity  ta  oarry  off  the  Bai£EM>e 
watoTy  and  that  the  appellea  auatained  no  iiyory  from  an  over- 
flow prior  to  1880^  when  the  BjffMBnt  closed  thia  open  gutter 
albng^  Boston  Street,  aoraM  Clinton  Stseet,  and  eastwardly  to 
a  paved  alley  in  the  rear  of  appellee^  hoase;  aabstitnting  for 
said  open  gutter  an  Iron  pipe,  with  an  interior  diameter  of 
about  eighteen  or  twenty  inches.  It  is  also  shown  by  the 
evidence  thai  the  bed  of  Clinton  fitnet^  at  the  orosaingi  was 
raised;  that  a  box  drain  waa  put  aoroea  tiie  tracks  on  the  east 
side  of  and  paraUel  with  Clinton  Street;  and  that  across  Clin- 
ton Street  waa  pui  a  smaller  druo,  corned  with  iron  plates. 
Into  the  bees  drain,  and  at  right  ani^tberetOy  was  introduced 
another  box  drain,  imniediate}y  south  of  appellee's  pavement. 
It  is  alleged,  and  evidence  haa  been  adduoed  tending  to  show, 
that  these  alterations  in  the  drainage  lessened  the  capacity  of 
the  outlet  for  the  aorfBce  water,  so  that  whenever  there  was  a 
Gopioua  rainfiall,  the  water  aocumulaied  and  flowed  into  the 
ai^Uee'b  cellar.  The  result  ef  thia  flooding  has  been  a  seri- 
ous ii^ury  to  the  walis  of  the  building,  which  have  been  ao 
badly  cracked  and  weakened  that  desirable  tenants  have  aban* 
doned  tiie  property.  To  reeov^  damages  for  the  iiijury  thus 
sostainQd,  this  action  was  instituted. 

li  is  obaervabla  thai  this  record  does  not  diBeloee  a  case 
where  thera  baa  been  an  artifisial  obetruetion  interposed  so 
as  to  produce  an  interruption  or  diversion  of  the  cursent  of  a 
pennaneni  stream  of  water  flowing  in  its  ordinary  channeL 
The  injury  ocmplauied  of  proeeeda  Isom  an  obstruction  to  the 
flowegs  of  surftMe  water,  whioh,  prior  to  the  alleged  wrongful 
aci  of  the  detedant,  had  found  an  ample  outlet,  through 
whmh  it  waa  carried  off  without  any  damaging  consequences 
to  the  property  of  coterminous  proprietors.  In  considering 
queetions  thus  arising,  we  encounter  some  diversity  and  coa- 
fliciin  the  mpueted  (?ecisians.    In  Massachusetts  and  some 
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other  states  it  has  been  held  that  the  owner  of  land  may  law- 
Iblly  prerent  sorfiBMe  water  from  coming  npon  it^  although  in 
so  doing  the  water  may  be  made  to  flow  npon  adjoining  land, 
and  cause  loss  and  injury  to  coterminoos  proprietors^  Oam^ 
fion  y.  Hargadm^  92  Mass.  106;  87  Am.  Deo.  626;  Diehbmi^ 
▼.  City  of  WcreuUt^  89  Mass.  19;  £i(^^m  ▼.  JSTamf,  6  R.  L 
2i8. 

But  in  most  of  the  states  this  doctrine  does  not  seem  to 
have  been  sanctioned  by  adjudication.  In  a  case  yery  re* 
cently  decided  by  the  vice-chancellor  of  New  Jersey,  it  was 
emphatically  said  that  ''the  broad  doctrine  declared  by  some 
courts,  that  no  right  of  any  kind  can  be  claimed  in  the  flow  of 
surface  water,  and  that  neither  its  retention,  diversion,  repul- 
sion, or  altered  transmission  will  constitute  an  actionable  in* 
jury,  has  never  beei\^  adopted,  in  all  its  length  and  breadth, 
in  this  state":  Field  v.  WM  Orange,  86  N.  J.  Bq.  118;  87  Id. 
600. 

The  prevailing  doctrine  in  this  country  seems  to  be  that  the 
owner  of  the  upper  land  has  a  right  to  the  uninterrupted  flow- 
age  of  the  water  caused  by  falling  rain  and  melting  snow,  and 
that  the  proprietor  of  the  lower  land,  to  which  the  water  nat- 
urally descends,  has  no  right  to  make  embankments  whereby 
the  current  may  be  arrested  and  accumulated  on  the  property 
of  his  neighbor.  This  is  the  rule  of  the  dvil  ^aw,  apparently 
founded  on  the  principles  of  justice,  and  said  to  be  ''received 
with  constantly  increasing  favor  in  the  United  States'':  Craw^ 
Sard  V.  £am&o,  44  Ohio  St  279;  Martin  v.  BiddU,  26  Pa.  St 
416;  Porter  v.  Dwrham,  74  N.  C.  767;  B^Mer  v.  Peck,  16  Ohio 
St  886;  88  Am.  Dec.  462;  O^ftuni  v.  Cmiwr,  46  CaL  846;  18 
Am.  Rep.  218. 

The  principle  established  by  these  authorities  seems  to  sanc- 
tion the  doctrine  that  if  the  water  is  allowed  to  flow  without 
artificial  obstruction,  and  the  current  encounters  a  natural 
obstruction,  caused  by  the  elevation  of  the  earth's  sur&oe  at 
the  boundary  line,  the  proprietor  of  the  upper  land  has  no 
right  to  demand  an  outlet  of  his  neighbor,  nor  is  the  latter 
liable  for  any  injury  caused  by  the  accumulation  of  the  water; 
for  it  would  be  absurd  to  say  that  a  man  can  be  sued  for  dam- 
age caused  by  the  operation  of  natural  laws  not  put  in  motion 
by  his  own  instrumentality.  Bat  every  man  is  responsible  ftr 
injuries  resulting  to  others  from  his  own  acts  not  sanctioned 
by  legal  principles.  So  if,  for  the  purpose  of  constructing  a 
railroad,  or  for  any  other  purpose,  it  becomes  necessary  to 
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erect  an  embankmenty  a  proper  outlet  er  cnlTert  mutt  be  pnh 
Tided,  of  ample  capacitjr  to  oanj  off  the  fkyir  of  wateri  eotbat 
it  may  not  be  obstracted  and  thiui  aooomulated  on  the  upper 
and  adjacent  lands  of  other  persons;  for,  as  regards  cotermi* 
none  estates,  no  (me  can  legally  assume  the  right  to  alter  the 
condition  of  things  so  as  ix^uriously  to  aflfoct  the  pre-existing 
rights  of  his  neighbor.  The  outlet  must  therefore  be  carefully 
and  skillfully  constructed,  so  that  no  damage  may  result  to 
contiguous  property.  In  Edrri$<m  ▼•  Ortat  Northern  Ry  Co^ 
8  Hurl,  ft  0.  286,  PdUock,  C.  B.,  said:  ''They  are  bound  to 
maintain  a  sufficient  cut  or  del£  The  sufficiency  of  a  cut 
depends  on  its  depth,  width,  fiidl,  and  outlet,  as  compared 
with  the  water  likely  to  be  in  it  Now,  in  this  case,  the  cut 
was  not  sufficient  to  hold  the  water  likely  to  be  in  it,  owing  to 
the  condition  of  the  outlet.'' 

The  rule  is,  that  the  outlet  must  be  of  ample  capacity  to 
carry  off  all  the  water  likely  to  be  in  it  But  the  rule  is  not 
applicable  to  an  extraordinary  and  excessive  rainfall,  which 
is  held  to  be  vis  nuyor.  Such  infrequent  and  extraordinary 
occurrences  cannot  be  foreseen  and  provided  against,  and  for 
damages  caused  by  them  no  one  is  responsible.  Recognizing 
and  adopting  this  principle,  the  supreme  court  of  Texas,  in  an 
action  to  recover  for  injuries  caused  by  the  construction  of  in- 
sufficient  culverts  in  the  defendant's  railroad  embankment, 
held  that  ''if  the  overflow  was  of  such  an  extraordinary  char- 
acter that  railroad  engineers  of  ordinary  care  and  prudence 
in  the  construction  of  the  embankment  and  culverts  could 
not  reasonably  be  expected  to  have  anticipated  and  provided 
against,  the  railroad  was  not  liable":  6fft{f,  Cdorado  etc*  Bfy 
Co.  V.  Pomdfoy,  67  Tex.  498. 

With  this  exception  in  relation  to  extraordinary  floods,  the 
rule  is  as  already  stated.  And  it  is  held  that  where,  in  some 
particular  locality,  a  municipal  corporation  is  under  no  obliga- 
tion to  construct  drains  or  culverts  so  as  to  protect  the  prop- 
erty of  individuals^  or  to  provide  means  for  carrying  off 
surfiace  water,  yet  if  it  does  construct  them,  and  the  work  is. 
performed  in  a  negligent  or  unskillful  manner,  or  if  it  is  neg- 
ligent in  the  management  of  them,  it  is  liable  in  damages: 
Seifert  v.  CUy  iff  BrooUyn,  101  N.  Y.  186;  64  Am.  Bep.  664; 
GOMy  V.  Oily  of  Madieonj  68  Wis.  618;  62  Am.  Bep.  299; 
Hendertony.  OUy  of  Jfinneapolit,  82  Minn.  819;  AUenv.  CUg 
iff  Chippewa  FaUo,  62  YfiB.^Oi  28  Am.  Bep.  748. 

In  JoknsfM  v.  DUiriei  iff  Oolumbia,  118  U.  &  19,  Gray,  J., 
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nil  thftf  tke  ooMtmetimi  aodrapaicofteirefByaooordmgto 
tbo  plan  adopted^  an  iimply  miiiisterial  datiety  and  far  any 
negligencainwMnttnidCiiig  aoeweror  keqping  it  innpairi 
ibe  munioipality  who  has  ooostnictod  and  omm  the  sawar 
ma  J  be  aoed  by  a  penon  wfaoae  property  i»  tbanby  nqimd.'* 

In  tha  aaaa  oair  under  oanahiitnition,  iho  appellant  andaf- 
took  to  alter  ttaa  eaiaUiriied  ooUet  tbroii|^  nidck  tba  eorCMsa 
water  waa  caxried  away.  It  was  iocmnbeiit  on  tbe  aorpora- 
tioQ  to  have  thia  work  done  in  a  careful  and  skillftd  mannar. 
If  done  careleaely  and  negligently,  an  that,  as  a  consaqnenoe, 
injury  to  the  plaintiff  ensued,  an  action  far  damages  ia  main- 
taineUo.  The  facts  in  eridence  relating  to  the  manner  in 
"^'hich  the  work  waa  done  were  conaideiad  and  passed  upon 
by  the  jury,  guided  and  enlightened,  in  relation  to  the  legal 
principles  applicable  to  the  evidence  beljered  by  them  to  be 
true,  by  the  instnietions  emanating  from  the  court  The  rul- 
ings of  the  court  on  the  instructions  asked  for  present  the 
questiona  now  to  be  determined. 

The  plaintiff  offered  hut  one  prayer,  which  was  granted, 
and  to  this  ruling  the  defendant  excepted.  In  thia  instruc- 
tion, the  jury  are  told  that  if  they  believe  ttom  the  evidence 
that  the  defandant  cloaed  the  apea  trmch  or  gutter,  and 
raised  the  bed  of  Clinton  Street^  and  that  the  closing  of  the 
gutter  and  raisittg  the  bed  of  the  stmet  causad  such  water  aj 
usually  flowed  throagh.  said  gntter  to  dam  and  overflow  the 
plaintiff's  premiaes,  and  that  audi  damage  and  overflow  would 
not  have  occurred  but  for  the  closing  of  aaid  gutter  and  rais- 
ing the  bed  of  said  street,  and  that  the  plaintiff's  bouse  was 
injured  by  such  overflow,  then  they  muet  find  thdr  verdict  in 
favor  of  the  plaintiff.  In  other  words,  ibe  jury  were  told  that 
if  they  believed  from  the  facts  offeoed  in  evidenee  that  the 
property  of  the  plaintiff  waa  injured,  and  that  the  injury  was 
caused  by  the  act  of  the  defendant  in  dosing  the  uanal  outlet 
for  the  surfaoa  water,  raisii^  &e  bed  of  the  street,  and  con- 
structing another  outlet  cf  insufficient  capatity  to  carry  the 
water  likely  to  be  in  it,  the  defendant  waa  liable.  This  in- 
struction  waa  tMitamcunt  to  saying  that  the  defendant  was 
liable  far  ixyuries  seaaUing  frnxr  ita  own  nnskillfulness  or 
negligence^  and  there  waa  no  enor  in  granting  it. 

The  defimdasi  offeied  ten  prayem,  two  of  winch  were  re- 
jected, and  fUMother  granted  with  modifloations  mttde  by  the 
court.  To  the  rqeotien.C'£  these  two  pra^eia,  and  to  the  grant- 
ing of  tbSi  othflc  as  modified,  esKceptieoa  have  been  taken. 
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The  fonrtk  and  fifth  prayen  of  the  defendant  were  properly 
rejected.  The  fonrfh  prayer  presents  the  proposition  ''that 
theve  is  no  legally  sufficient  evidence  in  this  case  that  the  de- 
fendant changed  the  natural  direction  of  the  drainage  at  or 
near  the  plaintiff's  premises.''  This  is  repeated  in  the  fifth 
prayer,  with  the  addition  that  there  is  no  legally  sufficient 
evidence  that  the  defendant  ever  diminished  or  decreased  the 
carrying  capacity  of  any  of  the  drains  except  the  drain  across 
Clinton  Street.  An  analysis  of  the  evidence  in  relation  to 
alterations  in  the  drainage  would  lead  to  useless  prolixity, 
and  it  is  sufficient  to  say  that  there  is  proof  in  abundancci 
offered  on  the  part  of  the  plaintiff,  tending  to  show  that  there 
have  been  changes  in  the  mode  and  direction  of  the  drainage, 
and  that  the  present  plan  of  drainage  adopted  by  the  defend* 
ant  is  insufficient  to  carry  off  the  currents  of  water.  The 
court  could  not  have  granted  these  two  prayers  relating  to  the 
legal  insufficiency  of  the  evidence,  because,  each  being  in  the 
nature  of  a  demurrer  to  evidence,  the  truth  of  the  evidence 
must  have  been  assumed.  The  ninth  prayer  of  the  defendant 
reads  thus: — 

"That  if  the  jury  shall  believe  from  the  evidence  that  the 
original  construction  of  plaintiff's  house,  or  alterations  made 
in  it  by  plaintiff^  or  the  changes  naturally  incident  to  a  house 
such  as  that  of  the  plaintiff,  or  any  of  them,  was  sufficient  to 
cause  the  irguries  to  the  house,  such  as  have  been  testified  to^ 
then,  \mder  the  pleadings  in  this  case,  the  plaintiff  is  not  en- 
titled to  recover." 

This  prayer  was  modified  by  the  addition  of  the  following 
words:  "Unless  the  jury,  after  taking  into  consideration  all 
the  facts  and  circumstances  of  the  case  as  testified  to  by  the 
witnesses  (including  such  defective  construction  and  chsjigei^ 
if  the  jury  shall  so  find),  shall  determine  from  a  preponder- 
anoe  of  testimony  that  the  injuries  .complained  of  were  oo* 
easioned  by  the  acts  of  the  defendant,  as  set  forth  in  the 
plaintiff's  first  prayer." 

It  will  be  observed  that  the  prayer  as  offered  did  not  put  it 
to  the  jury  to  find  that  the  original  construction  or  the  altera- 
tions in  the  house  did  actually  cause  the  injury  which  forms 
the  foundation  for  this  action.  The  prayer  as  presented 
tended  to  mislead  the  jury.  Moreover,  in  this  case  there  was 
another  independent  and  efficient  cause  which  might  have 
been  prodnotive  of  the  injury,  and  the  court  very  properly 
nwdifled  tiie  institietiim  «a  aa  to  bring  that  cause.under  con- 
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eideration  by  tho  jnrjr:  Baltimore  etc.  B.R.  Co.  r.  BeoiMy,  42 
Md.  136. 

Finding  no  error  in  any  of  the  nilingB  of  the  learned  judge 
in  the  court  below,  the  judgment  should  be  aflbmed. 


Railboad  Compaht  18  Bouin>  to  MiniTAni  SinrncnxiiT  Oultoii  is 
•miMuikmenti  to  prerent  the  flooding  of  landi  of  otliei%  aad  is  Iiablo  for 
damages  forn^C^leetiiig  10  to  do:  OMo  €fe.  iP|f  Ox  t.  fFodltov  183  IIL440;  • 
▲m.  St.  Bop.  632. 


LlNOOLN  V.   QUTNN. 

[68  MABTLAim,  2M.} 

Boiu  TiDM  PuBGHifliB  ov  Goosfl^  'wixBouT  Noxva  0v  OommiiMi 

which  hia  vendor  has  acquired  the  poaeeaaion,  will  be  profceoted  against 
the  claim  of  the  original  vendor,  in  the  same  manner  where  the  sale  and 
delivery  are  conditional  aa  where  the  possession  baa  been  obtained  by 
fraud. 

fiAUs— TnLBOvMomoAosa  wxrHOxrr  Konoa  ov  Coicdxtiokb.— WHDta 
QooDs  ABE  Sold  ok  OoKDrnoii  that  Tetlb  should  hot  Vxst  in  the  vei^ 
dee  antQ  the  price  should  be  paid  in  foil,  by  monthly  installments,  and 
before  payment  of  the  purchase-money  in  full  the  vendee  mortgages  the 
goods  to  one  having  no  notice  of  the  terms  of  the  oonditionsl  sale,  the 
title  of  such  mortgagee  must  be  sostained  against  the  eUim  of  the  origi* 
nal  vendor.  But  the  rule  is  otherwise  if  the  mortgagee  had  information 
which  fairly  put  him  upon  inquiry,  in  which  oase  he  is  ohaigeable  with 
notice  of  every  fact  which  that  inquiry  would  have  asoertained. 

Ib^  —OovRT  ov  Equitt  wni.  hot  Emroaoi  SnruLATioir  in  a  oontraot  of  sale 
that  on  default  by  tiie  vendee  in  any  of  the  oredit  payments,  tiie  vendor 
might  reclaim  and  take  possession  of  the  good%  and  that  all  prsviooi 
payments  should  be  forfeited. 

David  8,  Britcoe^  for  the  appellant 

ClayUm  0.  Keedy^  John  O.  MoUcTj  and  WtUiam  P.  MauUbyf 
Jr.^  for  the  appelleea. 

Bbtan,  J.  The  question  in  this  case  involTes  the  validity 
of  a  title  to  goods  and  chattels  derived  from  the  vendee  in  a 
conditional  sale.  In  HaU  y.  Hinksj  21  Md.  406,  it  was  de- 
cided that  ''a  bona  fide  purchaser,  without  notice  of  the  con- 
dition upon  which  his  vendor  has  acquired  the  poissession,  will 
be  protected  against  the  claim  of  the  original  vendor,  in  the 
same  manner  where  the  sale  and  delivery  are  conditional  as 
where  the  possession  has  been  obtained  by  fraud."  Twenty- 
three  years  have  passed  since  this  decision  was  made,  and  in 
the  course  of  that  time  it  has  been  repeatedly  approved  by 
this  court.    It  is  of  great  importance  that  the  adn^ustratioii 
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of  justice  ahould  be  oonduoted  according  to  fixed  and  certain 
rules.  Vacillation  and  uncertainty  in  the  judgments  of  the 
courts  produce  a  feeling  of  insecurity  as  to  rights  and  prop- 
ertji  and  surely  tend  to  encourage  disorder,  discord,  and  con- 
fusion in  social  and  domestic  life.  The  law  on  this  subject 
has  been  otherwise  settled  in  many  of  the  states  of  the  Union. 
In  Hariness  y.  RtuBeU^  118  U.  8.  668»  a  very  learned  and  dab- 
rate  examination  of  the  question  was  made  by  the  supreme 
court  of  the  United  States,  and  the  positions  taken  in  the 
opinion  were  maintained  with  great  force  and  clearness.  The 
laws  of  the  several  states  have  probably  had  their  origin  in 
the  necessities  and  interests  of  the  people  concerned,  and 
doubtless  have  been  adapted  to  their  condition  and  circum- 
stances under  the  guidance  of  a  wise  public  policy.  We  read 
with  pleasure  and  profit  the  able  disquisitions  delivered  by 
other  courts,  but  we  are  not  unmindful  that  it  is  our  duty  to 
declare  our  own  law  as  it  belongs  to  our  own  people.  Having 
found  this  question  settled  by  all  the  authority  which  can  be 
bestowed  by  repeated  decision  and  long  acquiescence,  we  are 
unwilling  to  disturb  it. 

The  contract  of  sale  in  this  case  contained  an  express  stlpu- 
lation  that  the  title  to  the  goods  should  not  vest  in  the  ven* 
dee  until  the  price  should  be  paid  in  full;  and  installments 
were  to  be  paid  monthly.  They  were  sold  in  the  city  of  Bal- 
timore by  Lincoln,  the  appellant,  to  Hoover,  and  were  carried 
by  him  to  Frederick,  and  used  in  a  hotel  which  he  was  keep- 
ing in  that  place.  More  than  a  year  afterwards,  the  pur- 
chaser mortgaged  these  goods  to  Quynn,  Addison,  and 
Winebrenner  to  secure  the  payment  of  two  notes  of  even 
date  with  the  mortgage,  payable  by  the  purchaser  to  a  bank. 
On  one  of  these  notes  all  of  these  mortgagees  were  securities, 
and  on  the  other,  Winebrenner  alone  was  security.  A  few 
days  after  this  mortgage,  a  second  one  was  made  by  the  pur- 
chaser to  Bitter  and  other  persons  to  secure  a  promissoiy 
note  of  same  date,  payable  by  him  to  them.  All  the  above 
mortgagees  are  appdlees  in  this  case.  A  short  time  after  the 
date  of  these  mortgages,  all  *of  the  property  of  Hoover  was 
placed  in  the  hands  of  receivers  by  an  order  of  the  circuit 
court  for  Frederick  County  sitting  in  equity.  A  large  portion 
of  the  purchase-money  remaining  unpaid,  Lincoln  filed  a 
petition  in  which  he  asserted  title  to  these  goods,  and  prayed 
that  they  should  be  delivered  to  him  by  the  receivers;  or  if 
the  court  should  think  that  he  was  entitled  only  to  the  bal- 
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anoa  of  tha  ponhaae^moDej  wMob  waa  uxqiaid,  then  that  tha 
reoeivera  ahoold  be  diieoted  to  pay  him  aaid  balance,  or  If 
they  had  no  fmda  applicable  to  that  payment,  that  the  gooda 
ahould  be  aold  and  the  balance  paid  oiit  of  the  prooeedeof  aale. 
It  18  shown  by  the  evidence  that  none  of  the  mortgageeB,  ex* 
oept  Winehrenner,  had  any  notice  of  the  terma  of  the  oon« 
ditional  sale,  or  of  any  claim  on  the  part  of  Lincoln  to  the 
gooda.  With  respect  to  Winebreuner,  he  had  information  of 
matters  which  fairly  put  him  on  inquiry,  and,  according  to 
the  established  rule,  he  must  be  charged  with  notice  of  every 
&ct  which  that  inquiry  would  have  ascertained:  Eiggim  v. 
Lodge^  avAe,  p.  437.  The  result  is,  that  Winebrenner's  title 
is  not  good,  but  that  of  the  other  mortgagees  must  be  sus- 
tained. The  prayer  of  the  petition  was  for  certain  specifie 
relief  which  was  properly  refused.  It  asserted  a  claim  to  the 
whole  property,  or  alternatively  to  the  amount  of  the  purchase* 
money  remaining  unpaid,  and  it  was  directed  against  all  of  the 
mortgagees.  It  could  not  be  granted  in  that  form,  and  there 
was  no  prayer  for  general  reliefl  The  petitioner,  however,  is 
not  without  remedy  against  Winebrenner.  He  may  still  file  a 
petition  against  him,  and  he  will  be  entitted  to  receive  such 
portion  of  the  proceeds  of  the  sale  of  the  goods  as  may  be 
applicable  to  the  debt  on  which  he  is  the  only  surety,  subject 
to  an  abatement  which  will  bepresentiy  mentioned.  It  would 
not  be  just  to  deprive  these  persons  who  are  ca-siu*eties  with 
him  of  their  rights  under  the  mortgage.  They  are  in  no  sense 
partners  with  him,  and  ought  not  to  be  affected  by  notice 
which  is  entirely  personal  to  him.  It  is  true  that  the  pay* 
ment  of  the  debt  will  inure  to  Winebrenner's  benefit.  But  it 
is  their  right  to  have  the  proceeds  of  the  gooda  applied  to  its 
payment,  whatever  may  be  the  incidental  advantage  to  others. 
It  was  stipulated  in  the  contract  of  sale  that  if  Hooker  made 
deibuH  in  any  of  the  credit  payments,  lineoln  might  reclaim 
and  take  possession  of  the  goods,  and  tiiat  all  payments  whidi 
had  been  made  up  to  that  time  should  be  forfeited.  A  court 
of  equity  will  not  knd  its  aid  to  enforce  a  forfeiture  of  this 
kind.  Against  persons  liable  to  his  claim  on  the  property  he 
oould  in  equity  recover  an  interest  in  the  goods  equal  to  the 
amount  of  the  unpaid  purehflse-mooey.  That  portion  of  thia 
hitezest  which  would  be  applicable  to  the  payment  of  the  note 
aeoored  by  Winebrenner  akme  is  still  the  property  of  Lincofaii 
sBid  he  moat  be  paid  aut  of  the  proaeoda  of  aale  of  liia  gooda 
a  sua  duly  lopifiaentiiig  tfaia  portion. 
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Tbw  mdmp'dt  ttie> cbeuii  cMrt  iifll  b«  «nm6c^  bat  laatv 
will  be  given  to  the  appellant  to  file  a  new  petttloa  Btatiagkb 
daim  aiecorditig  to  hiffTightB  as  abate  dvolimdl 

Older  BfHrandi  and  caiOBe  ranandedi 


RioBn^ovBovA  Fkm  PiiiHayflBB>  ay  CkxiM  wuauujr  Nocm  ov  Cow* 
MTioy  w.  which  bk  Tidcr  hn  wwwiyd  thtnu  S—  Feirfi  r,  Xiwh^  15  Oi!> 
539;  S  Am.  St  Rep.  814^  tnd  «xt«aded  note  thttvtef  mod  wm  Higghi$  t. 
Lodge,  ante,  p.  4S7. 


Baltimobb  bto.  Tubnfieb  Go.  v.  Baxkulax. 

HraBWATK  —Tor  Makx  Road  am;  Tkioic  mnnr  bi  Wn>a  Xvoiwb  U 
aUowfortiw  pMifafe  flliyiag' aad  Btectteg-of  tMin%  witfaoal  dugertor 
liioaa  tnspdiag  with,  them  ci  hma%  thrown  ever  mnhanknwuti  or  agalaai 
obttftolM  in  and  aloig^tb*  nad;  and  if  th*  traoh  is  not  wido  enough  fei  , 
this  pnxpoBe,  and  a  horse,  in  starting  or  ninning  away,  without  fanlt 
of  the  driver,  is  brought  in  oontact  with  a  defect  within  what  ahoald  be 
tiie  reasonable  limits  of  the  road,  and  dama^B  enraea^  the  managers  of 
the  road  will  be  liable* 

Sbbovsoub  lysiBuonon  td  Juat.  — Lr  Acnov  ro  Raoorxa  loa  Lroxntr 
Claimxd  to  have  been  oansed  by  the  defective  and  inseoore  oonditien  of 
tiie  defendant's  turnpike  road,  an  instmotion  to  the  jury  that  if  they 
shoold  find  "that  the  defendant  ne^igently  permitted  a  part  of  its  road, 
one  of  ite  bridgss,  and  the  approaoh  tiisvete,  te  be  in  an  onaaf e  oondi* 
tioa  for  perseos  using  the  same  with  ordiaasy  care  and  oantion,  and  tha* 
in  oonseqnenee  of  sach  unsafe  condition,  the  plaintiff,  while  traveling 
ever  said  road  and  approaching  said  bridge  with  ordinary  oaie  and  can* 
tloii,  was  injured  as  complained  of,  then  the  plaintSfTiB  entitled  to  re* 
oover,"  etc,  is  erroiieou%  since  the  defective  condition  and  want  of 
sepair  of  the  bridge  had  no  casual  conneetien  with  tiie  injuj  sastainsd 
by  tiie  plaintiff  before  reaching  the  bridge.  • 

Iir  Buca  Aotzon,  iHsranonov  to  Jubt  that  PLAurnn  oould  vox  Rif, 
oovxa  unlen  they  should  find  that  the  defect  in  the  road  was  of  such  a 
nature  that  a  criminal  indietment  would  lie  against  the  defendant  for 
suoh  dslset»  is  prepaily  rejected,  if  for  no  othav  reaaen  that  it  required 
-  the  Jury  to  determine^  as  matter  of  law,  when  and  forwfaal  defect  aain« 
dictment  would  lie. 

Robert  R  Boarman  amd  George  Hawhine  WUUame,  for  the 
appeUant 

Oeorge  Y.  Maynadier^  for  the  appellee. 

Alvbt,  0.  J.  This  action  was  inatitoted  toreeover  of  the  de» 
fendant  for  an  injorjr  anatained  by  the  pUdntiff  while  travriing 
on  the  tnmiHke  road  of  the  defendant,  from  hia  home  in  Harford 
€oanty  to  the  cit^  of  Baltimore;  the  injury  being  caaaed|  aa  it 
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it  alleged,  in  conflequence  of  the  defeottve  and  inaeonre  con- 
dition of  the  road. 

The  accident  ocenned  in  the  forenocm  of  the  19th  of  April, 
1885.  The  plaintiff  was  traveling  in  a  one-horse  wagon;  the 
horse  was  owned  by  the  plaintiff,  but  he  had  borrowed  the 
wagon  of  a  neighbor.  While  proceeding  on  his  way  he  came 
to  the  top  of  a  hill,  and  in  descending  the  grade  of  which,  to  a 
bridge  or  culvert  across  the  road,  the  horse  ran  away  and  be- 
came quite  unmanageable  by  the  plaintiff;  and  as  he  ap- 
proached the  bridge  the  horse  left  the  road  and  turned  the 
vehicle  over  into  the  side-ditch,  and  the  plaintiff  was  thrown 
out  and  quite  seriously  injured. 

At  the  trial  below,  among  other  prayers  offered  by  the  de- 
fendant for  instruction  to  the  jury,  was  one  to  the  effect  that 
there  was  no  evidence  legally  sufficient  upon  which  the  plain- 
tiff could  recover.  That  prayer  was  rejected;  and,  upon  careful 
» examination  of  all  the  evidence  contained  in  the  record,  this 
court  is  of  opinion  that  there  was  no  error  committed  in  the 
refusal  to  grant  that  prayer. 

The  defendant  was  incorporated  by  the  act  of  the  general 
assembly  passed  on  the  8d  of  January,  1816;  and  its  turnpike 
road  was  constructed  under  the  provisions  of  that  act,  and  the 
supplemental  act  passed  on  the  19th  of  January,  1819.  By  its 
charter  the  defendant  was  authorised  to  open  and  make  a  turn- 
pike road  between  the  points  designated,  ^*  not  exceeding  sixty 
feet  in  width,  of  which  twenty  feet  at  least  shall  be  an  arti- 
ficial road,  composed  of  stone,  gravel,  etc.,  and  erect  and  keep 
up  bridges  over  the  streams  crossing  the  same."  The  road 
was  made  and  has  been  in  use  for  more  than  half  a  century. 
It  appears  *by  the  proof,  offered  both  by  the  plaintiff  and  de- 
fendant, that  the  road  has  several  curves  from  the  top  of  the 
hill  to  the  bridge,  at  which  the  accident  occurred;  and,  in  the 
language  of  the  witnesses,  it  has  ^^some  steep  pades  and 
sharp  descents";  but  that  the  descending  grade  terminated 
from  fifty  to  one  hundred  yards  before  the  bridge  is  reached. 
It  is  also  shown  that  the  macadamized  part  of  the  road  varies 
in  width  from  twenty-five  feet  at  the  top  of  the  hill  to  about 
sixteen  or  seventeen  feet  at  the  bridge;  and  that  the  bridge,  as 
it  existed  at  the  time  of  the  accident,  was  about  eighteen  feet 
wide  in  the  clear.  The  road-bed,  at  its  immediate  approach 
to  the  bridge,  was  four  or  five  feet  above  the  side-ditch  into 
which  the  plaintiff  was  thrown,  and  there  was  no  guard-rail 
along  the  side  of  the  road  as  it  approached  the  bridge.    The 
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horse  and  wagon  did  not  get  upon  the  bridge,  but  got  oyer  the 
side  of  the  road  into  the  ditch  just  at  the  end  of  the  bridge. 
And  the  whole  question  is,  whether  the  narrowness  of  the 
road-bed,  and  the  failure  of  the  defendant  to  keep  and  main- 
tain a  sufficient  guard-rail  on  the  side  of  the  road  as  it  ap- 
proached the  bridge,  constituted  such  defect  and  want  of  safety 
in  the  road  as  to  render  the  defendant  liable;  if  but  for  the 
want  of  width  of  the  road  and  proper  guard-rail  the  accident 
to  the  plaintiff  would  not  have  occurred. 

The  accident  as  proved  must  be  connected  with  the  alleged 
defect  in  the  road  as  the  cause  of  the  injury.  If  the  road  in 
its  approach  to  the  bridge  was  wide  enough  for  the  customary 
travel  with  safety,  those  traveling  using  ordinary  care  to  avoid 
accidents,  and  the  injury  to  the  plaintiff  was  occasioned  by  the 
want  of  care  or  skill  in  driving  the  horse,  or  by  the  viciouB 
and  uncontrollable  disposition  of  the  horse,  not  excited  by  any 
defect  in  or  unlawful  object  upon  tbe  road,  then,  unquestion- 
ably, the  plaintiff  would  not  be  entitled  to  recover. 

But,  on  the  other  hand,  if  the  road  was  so  narrow  at  the 
place  of  the  accident  as  to  render  it  in  any  degree  dangerous 
or  unsafe  to  persons  driving  horses  of  ordinary  safe  habit,  but 
which  might  be  liable  to  shy  from  the  road  track,  or  to  take 
fright  and  to  plunge  into  the  side-ditch  below,  then  it  was  tbe 
duty  of  the  defendant  to  keep  up  at  least  a  sufficient  guard- 
rail or  barrier  to  prevent  such  accidents.  And  if  the  accident 
to  the  plaintiff  was  caused,  not  by  his  own  want  of  ordinary 
care,  but  by  reason  of  the  existence  of  such  defect  in  the  road, 
and  the  want  of  proper  guard  to  avoid  accidents,  the  defend- 
ant, clearly,  would  be  liable  for  any  injury  sustained.  All 
horses  are  prone,  more  or  less,  to  shy  or  to  take  fright  In- 
deed, it  is  part  of  their  natural  and  probable  habit;  and  they 
are  not  condemned  as  being  unfit  for  road  service  because 
they  are  liable  to  such  habit.  Roads  are  constructed  with 
reference  to  this  generally  known  or  probable  habit  of  horses; 
and  hence,  to  make  a  road  safe,  the  track  must  be  wide  enough 
to  allow  for  the  possible  shying  and  starting  of  teams,  without 
danger  to  those  traveling  with  them  of  being  thrown  over  em- 
bankments, or  against  obstacles  in  or  along  the  road.  And 
therefore,  if  the  track  is  not  wide  enough  for  this  purpose,  and 
a  horse,  in  starting  or  running  away,  without  fault  of  the  driver, 
is  brought  in  contact  with  a  defect  within  what  should  be  the 
reasonable  limits  of  the  road,  and  damage  ensues,  the  mau- 
tgers  of  the  road  will  be  liable:  Wharton  on  Negligence,  sees. 


Digitized  by 


Google 


462    BAiiTDiOBB  ETC.  TtTBRPiKB  Co.  9,  BATBiUkir.   [Mdijlaol, 

104y  105,  985.  There  has  been  eome  divenity  in  the  opimoM' 
of  jadges  upon  this  subject;  but  the  principle  maintained  bj 
a  preponderance  of  deciflion  would  aeem  clearly  to  be  in  ae- 
cordanoe  with  that  which  we  have  stated. 

The  principle  embodied  in  the  first  prayer  offered  by  the 
plaintiff,  and  which  was  granted  by  the  court  below,  is  cor- 
rect, according  to  the  view  entertained  by  this  court,  and  that 
prayer  fairtr  embraces- the  law  of  the  case;  but  its  terms  are 
not  all  free  from  objection,  and  it  was  for  that  reason  calcu-> 
Uted  to  mislead  the  jury.  It  should  therefore  have  been 
either  modified  or  rejected.  By  granting  this  prayer,  the  jury 
were  instructed  that  the  defendant  was  required  to  make  and 
teep  its  road,  its  bridges  thereon,  and  the  approaches  to  such 
bridges,  in  such  a  manner*  and  so  guarded  as  to  make  them 
safe  for  persons  traveling  over  the  same  with  ordinary  care 
and  caution;  and  if  they  should  find.  'Hhat  the  defmdant 
negligently  permitted  a  part  of.  its  road,  one  of  its  bridges, 
and  the  approach  thereto,  to  be  in  an  unsafe  condition  for  per- 
sons usin^  the  same  with  ordinary  care  and  caution,  and  that 
in  consequence  of  such  unsafe  condition  the  plaintiff,  while 
traveling  over  said  road  and  approaching  said  bridge  with 
ordinary  care  and  caution,  was  injured  as  complained  of,  then 
the  plaintiff'  is  entitled  to  recover  in  this  action,"  etc.  There 
was  considerable  testimony  given  to  show  the  condition  of  the 
bridge;  that  it  was  out  of  repair,  and  was  unsafe.  But  the 
defective  condition  and  want  of  repair  of  the  bridge  had  no 
causal  connection  with  the  accident;  for  the  plaintiff's  horse 
and  wagon,  according  to  all  the  testimony^  his  own  included, 
did  not  get  upon  the  bridge,  but  they  left  the  track  of  the 
road,  and  got  into  the  side-ditch  at  the  end  of  the  bridge. 
The  bridge,  according  to  the  evidence  and  to  actual  measure- 
ment, was  wider  than  the  bed  of  the  road  as  the  latter 
approached  the  bridge.  According  to  the  terms  of  the  in- 
struction, the  jury  might  have  inferred  that  the  defective  con- 
dition of  the  bridge  formed  an  element  and  was  ground  for 
holding  the  defendant  liable  for  the  injury  to  the  plaintiff. 
The  instruetioa  should  have  been  move  explicit  in  confining 
the  attention  of  the  jury  to  the  supposed  defect  in  the  road 
that  occasioQed  the  accident. 

There  does  not  appear  to  have  been  error  in  any  of  the  other 
rulings  of  the  court.  The  first,  second,  and  tlrird  prayers  of 
the  defendant  were  properly  rejected,  as  being  inconsistent 
with  the  principle  embodied  in  the  first  prayer  xyf  the  plaintiflf^ 


Digitized  by 


Google 


Jan.  1888.]     Fwsr  ^Natbonial  BMtK  v.  Gbbxs. 

which  ^as  adoii^led  hy  the  !eDiirt.  :The  ikfeiidaat^  rfoirth 
eighth,  and  ziiaib  pnarjers,  which  (were.  gBaotfid,rinQulflfMfiBiiitf 
have  been  as  libeml  to  the  defendaat  as  it  could  in  reaawi 
ask.  The  seventh  prajrer.of  the.defendantAaked.tlieiMaTtto 
instniGt  the  jury  .that  the  plaintLBT  ooold  jnot  Toco^er  inHeRS 
they  should  .find  that  the  .deftct  in  the  tsoAd  'waa  of  siKh^Bt 
nature  that  a  cnmiaal  indictment  would  lie  againat  .Hie  de- 
fendant for  such  defect.  It  is  euoDgb  to  say  of  audi  poayer^ 
that  it  was  properly  rejected,  if  for  no  other  reaaon  that  it  re- 
quired the  jury  to  determine,  as  matter  of  law,- whan  .and  for 
what  defect  an  indictment  would  lie.  But  we  Jbiow  of  no 
such  criterion  ibr  determining  the  private  civil  rights  of  la 
party  to  recover  for  an  injury  8u£fered  as  that  propounded  hy 
this  prayer.  We  ithall  reverse  the  judgm^it  for  the  error 
pointed  out  in  the  first  prayer  of  the  plaintiff,  and  jwnurd  a 
new  triaL 
Judgment  reversed,  and  new  tdal  awarded. 

LuuLXTT  loa  Lijuana  Gaubd  bt  OBsxanonom  or  HannrAii:  8m 
note  to  A'uTM  V.  Skkmond,  96  Axel  Deo.  GOSetaeq..  and  see  jMrtimWly  p, 
610  M  to  detiM  and  liabilitiee  of  tnmpika  oompeniai. 


FiBST  National  Bank  of  Baltimobb  v.  Obbkb. 

[U  Mabtland,  4411} 

Pajjtt'iFAL  ABD  SuBsnT.—- Oblxoahob  ov  Subbtt  z8  BOT'io-Ba'Sxnnn>Bi^ 
beyond  what  the  terms  of  the  contract  f  aUy  import. 

Xv  Oiai  OB  SuBBTT  SfTAHTOBo  BocnTD  iDB  ViDEUVT  rmsL  Onmoot  4>f  a 
pzinoipal  appointed  to  a  particolax  office  or  emplojoMnt^.  if  tite  nature  of 
the  employment  ia  so  changed  by  the  act  of  the  employer  that  the  risk  of 
the  snrety  is  materially  altered  from  what  was  contemplated  by  the  par- 
tias  at  the  time  of  entering  into  the  bond,,  the  surety  has-a  ri|^t  to  say 
that  his  obligairinn  does  not  extend  to  snob  altered  etato«f  things.  Bo* 
gscd  mnst  be  had  to  the  intention  of  the  pactiea  when  tko  head  was  ez^ 
cntedy  and  whatever  facts  wiU  shed  light  upon  the  qnestuAof  intentios 
may  be  considered  in  construing  the  bond. 

CkUHOBiN  BxELonfBm  or  Bank  Clbbk  from  that  of  assistent  book-keeper 
to  aota^teUer  iavolvea a  nalerial  anorease  of  risk  to  thotauMty  oa  hiB 
bond,  ognditiooed  for  the  iumestand  faith&il  pecfonnuieaof  his  datiiB 
as  a  clerk  of  the  bank,  and  releases  each  sorety  from*  his  obUyatiaa  u^ 
der  the  bond. 

J.  AUxander  Pr$8ia^  for  tiie  appellant 

Edward  Jf.  Buh>mmiM€maniClatUrt\fttr  tb0(app6Ua6u 
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Alvxt,  C.  J.  This  action  was  brought  upon  a  bond  by  l!  e 
appellant  against  John  D.  lisle  and  the  appellee,  the  latter 
being  surety;  lisle,  the  principal  in  the  bond,  haying  ab- 
sconded, was  returned  ''not  summoned.^ 

The  bond  bears  date  the  13th  of  Augusti  1867,  and  was 
given  by  Lisle  upon  his  appointment  by  the  appellant  to  the 
position  of  assistant  book-keeper  in  its  banking-house.  The 
bond  recites  that  "whereas  the  above-bound  John  D.  Lisle 
hath  been  duly  appointed  a  clerk  of  the  said  First  National 
Bank  of  Baltimore,"  therefore  the  condition  of  the  obligation  is 
such  ^Hhat  if  the  said  John  D.  Lisle,  for  and  during  the  time  he 
•hall  continue  in  employment  in  the  said  First  National  Bank 
of  Baltimore,  shall  faithfully  and  honestly  perform  all  the 
duties  and  services  in  the  said  First  National  Bank  of  Balti- 
more which  shall,  from  time  to  time,  be  required  of  him  by 
the  board  of  directors  of  said  bank,  or  the  president  or  cashier 
thereof,  or  by  or  under  their  authority,  and  faithfully  and 
honestly  fulfill  all  the  trusts  that  shall  be  by  them,  or  by  or 
under  their  authority,  in  him  reposed  in  his  said  appointment 
of  clerk  of  tbe  said  First  National  Bank  of  Baltimore,  then  this 
obligation  to  be  void;  otherwise  to  be  and  remain  in  full  force 
and  virtue."  The  bond  was  duly  accepted  and  approved  by 
the  board  of  directors  as  the  "bond  of  John  D.  Lisle  as 
clerk." 

The  appellee  pleaded  general  performance  of  the  condition 
of  tbe  bond;  and  that  plea  was  simply,  in  an  informal  way, 
traversed  by  the  appellant,  and  thus  an  issue  was  formed  upon 
which  the  case  was  tried. 

Tbe  proof  in  the  case  shows  that  Lisle  remained  in  the  em- 
ploy of  the  bank  from  a  time  prior  to  the  date  of  the  bond,  in 
August,  1867,  to  the  27th  of  January,  1887;  and  that  during 
that  time  his  clerical  position  and  the  amount  of  his  salary 
were  repeatedly  changed.  His  duties  and  functions  were  not 
only  multiplied  and  enlarged,  but  his  responsibility  and  his 
facility  for  peculation  were  greatly  increased.  From  being  an 
assistant  book-keeper  at  the  time  the  bond  was  given  and  ac- 
accepted,  he  was,  in  June,  1870,  appointed  to  the.  position  of 
deposit  book-keeper,  and  in  November,  1871,  he  was  made 
discount  and  foreign  collection  clerk.  This  latter  position  he 
held  until  January,  1872,  when  he  was  placed  in  the  position 
of  note-teller  and  discount  clerk,  which  position  he  held  down 
to  the  time  of  his  leaving  the  bank.  The  duties  of  his  posi- 
tion of  note-teller  and  discount  clerk  required  him  to  keep 
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separate  and  collect  as  they  fell  due  all  the  notes  discounted 
by  the  bank,  and  to  collect  all  checks  and  drafts  coming  to 
the  bank  for  collection;  and  the  money  thus  recidived  by  him 
it  was  his  duty  to  account  for  and  pay  over  to  the  receiving- 
teller  at  the  end  of  each  day,  or  at  the  beginning  of  the  next 
day.  These  duties  and  functions  pertained  to  the  position  as- 
signed to  Lisle,  and  held  by  him,  from  January,  1872,  to  the 
time  of  his  absconding;  and  all  the  large  defalcation,  amount- 
ing in  the  aggregate  to  near  about  ninety  thousand  dollars,  was 
committed  by  him  during  the  time  that  be  held  the  position 
of  note-teller  and  discount  clerk.  As  assistant  book-keeper, 
the  position  held  by  him  at  the  time  the  bond  was  given,  it 
was  no  part  of  his  duty  to  receive  or  pay  out  any  of  the  moneys 
of  the  bank;  and  it  was  in  proof  that  the  appellee  was  in- 
formed by  Lisle,  at  the  time  the  bond  was  given,  that  he, 
Lisle,  was  appointed  to  the  position  of  assistant  book-keeper 
in  the  bank. 

Upon  all  the  evidence,  the  appellant  asked  the  court  to  in- 
struct the  jury  that  if  they  should  find  that  Lisle,  from  the 
delivery  of  the  bond  to  the  time  of  his  leaving  the  bank,  acted 
as  clerk  in  the  bank,  and  that  while  so  acting  he  received 
sums  of  money  belonging  to  the  bank  which  he  fraudulently 
retained,  the  appellant  was  entiled  to  recover.  This  prayer 
was  rejected  by  the  court,  and  we  think  rightly  so.  It  pro- 
ceeds upon  the  theory  that  as  long  as  Lisle  continued  to  hold 
a  clerical  position  in  the  bank,  the  terms  of  the  condition  of 
the  bond  applied  to  him,  and  operated  as  a  security  for  the 
faiihfid  discharge  of  his  duties,  and  is  therefore  liable  for  his 
defalcations,  notwithstanding  any  radical  change  made  in  his 
position  in  the  bank,  and  in  the  nature  and  character  of  the 
duties  required  of  him  in  his  changed  position  after  the  bond 
was  given. 

This  would  certainly  be  a  very  severe  construction  of  the 
bond;  and  to  justify  it,  the  bond  should  contain  very  plain 
and  imperative  termsi  such  as  we  do  not  find  it  to  contain. 
The  bond  should  receive  a  reasonable  construction,  made  in 
view  of  the  facta  under  which  it  was  executed;  and  therefore 
the  construction  adopted  by  the  court  below  would  seem  to  be 
proper,  under  all  the  circumstances  of  the  case.  By  the  in- 
struction given  at  the  instance  of  the  appellee,  the  jury  were 
directed  that  if  they  should  find  that  when  the  bond  was  given 
Lisle  was  but  an  assistant  book-keeper  in  the  bank;  that  in 
1872  he  was  taken  from  the  position  he  then  oocnpiedi  and 
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WM  given  the  poedtion  of  note-teller  and  discount  clerk,  and 
never  after  such  appointment  occupied  the  position  of  aseifst- 
ant  book-keeper  or  individual  book-keeper;  and  that  the  duties 
and  responsibilities  of  said  position  of  note-teller  and  discount 
clerk  were  materially  different  from  the  duties  of  the  position 
of  assistant  book-keeper  and  from  those  of  individual  book- 
keeper; and  that  while  occupying  the  position  of  note-teller 
and  discount  clerk,  Lisle  appropriated  to  his  own  use  the 
money  of  the  bank,  and  was  enabled  to  do  so  because  of  the 
opportunity  afforded  to  him  in  the  handling  of  the  moneys  dl 
the  bank  in  the  course  of  the  discharge  of  the  duties  of  his 
position  of  note-teller  and  discount  clerk;  and  that  no  oppor- 
tunity would  have  been  afforded  him  to  appropriate  such 
money  in  his  position  as  assistant  or  as  individual  book* 
keeper, — then  the  appellant  could  not  recover.  In  our  judg- 
ment, this  instruction  placed  the  case  fairly  before  the  jury; 
and  as  they  arc  presumed  to  have  found  their  verdict  in  ac- 
cordance with  the  instruction,  there  .is  nothing  in  the  case  of 
which  the  appellant  can  complain. 

It  is  one  of  the  well-established  principles  of  law  that  the 
obligation  of  a  surety  is  not  to  be  extended  beyond  what  the 
terms  of  the  contraot  fairly  import.  A  surety  has  a  right  to 
stand  upon  the  very  terms  of  his  contract,  and  if  he  does  not 
assent  to  any  variation  of  it,  and  a  variation  is  made,  such 
variation  operates  a  release  of  the  surety.  In  the  case  of  a 
surety  standing  bound  for  the  fidelity  or  capacity  of  a  princi* 
pal  appointed  to  a  particular  office  or  employment,  if  the 
nature  of  the  employment  is  so  changed  by  the  act  of  the  em« 
ployer  that  the  risk  of  the  surety  is  materially  altered  from 
what  was  contemplated  by  the  parties  at  the  time  of  entering 
into  the  bond,  the  surety  has  a  light  io  say  that  his  obligation 
does  not  extend  to  such  altered  state  of  things.  This  is  a 
doctrine  in  regard  to  which  the  authorities  all  agrae:  MUler  v. 
StewaH,  9  Wheat.  680;  Pybua  v.  Gibbs,  6  £1.  &  B.  902;  Mamk- 
facturera'  Ndt.  Bank  v.  Dickereon,  41  K.  J.  L.  448;  82  Am.  Rep. 
237;  Mimfard  v.  Memphis  etc.  Ry  Co.,  2  Lea,  893;  31  Am.  Rep. 
616.  And  it  is  a  principle  of  universal  application,  that,  in 
order  to  arrive  at  the  intention  of  the  parties,  the  contract 
itself  must  be  read  in  the  light  .of  the  circumstanoes  under 
which  it  was  entered  into.  General  or  indefinite  terms  em* 
played  in  the  oontract  may  be  thus  e2q>lained:or  restricted  in 
their  meaning  and  application;  and  the  contsact  must  be  so 
fonstruAd  a^.to^giKie  it  such  effect,  and  none  other,  sb  tiw  par* 
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ticMi  intended  st  the  time  it  was  made.  These  principles  are  ele- 
mentary;  and  applying  them  to  the  terms  of  the  bond,  when 
those  terms  are  considered  in  reference  to  the  facts  of  the  caeci 
there  would  seem  to  be  no  doubt  of  the  correctness  of  the  rul- 
ing of  the  court  below. 

As  wo  have  said,  regard  must  be  had  to  the  intention  of  the 
parties  when  the  bond  was  executed;  and  whatever  fiftcts  will 
ebed  light  upon  the  question  of  intention  may  be  considered 
in  construing  the  bond:  Alumford  v.  Memphis  etc.  IPy  Co.y  2 
Lea,  898;  81  Am.  Rep.  616.  Hence  we  may  look  to  the  position 
held  in  the  bank  by  Lisle  at  the  time  the  bond  was  given. 
He  had  been  appointed  assistant  book-keeper,  and  it  was  with 
reference  to  that  appointment  that  the  bond  was  given  to  and 
accepted  by  the  bank.  The  bond  recites  the  fact  that  Lisle 
had  been  appointed  a  clerk  in  the  bank,  and  the  extrinsic 
facts  identify  the  clerkship  as  that  of  assistant  book-keeper. 

That  position,  however,  had  not  at  the  time  of  the  bond 
given,  and  has  never  had,  any  of  the  duties  and  functions 
pertaining  to  it  that  pertain  to  the  position  of  note-teller  and 
discount  clerk,  to  which  Lisle  was  subsequently  appointed* 
This  latter  position  was  one  entirely  different  from  that  of 
book-keeper,  and  was  of  great  responsibility,  and,  from  its  very 
nature,  was  of  much  greater  risk  and  peril  to  the  surety  than 
the  former  position  held  by  Lisle.  It  is  true,  the  terras  of  the 
condition  of  the  bond  are  very  largo  and  comprehensive,  but 
they  all  have  reference  to  the  previous  appointment  as  clerk. 
By  the  terms  df  the  bond,  it -was  certainly  competent  to  the 
board  of  directors,  or  to  the  president  or  cashier,  to  impose 
additional  consistent  duties  upon  Lisle  to  those  then  pertain- 
ing to  the  position  of  book-keeper,  but  not  to  impose  duties 
upon  him  that  would  entirely  change  the  nature  and  grade 
of  his  position  in  the  bank,  and  enhance  his  responsibility, 
and  thereby  essentially  increase  the  .risk  to  the  surety  on  his 
bond.  This  could  only  be  done  by  the  assent  of  the  surety, 
and  it  is  not  pretended  that  euch  assent  was  ever  obtained. 
And  this  is  strictly  in  accordance  with  the  principle  main- 
tained by  this  court  in  the  case  of  Strawbridge  v.  Baltimore 
etc.  E.  R  Co.,  14  Md.  860;  71  Am.  Dec.  541.  In  that  case  it 
iwa  held  Ihat  {the  surety  was  not  exonerated;  but  it  was  so 
held  because  it  was  found  that  the  nature  of  the  agent's  duties 
was  not  changed,  and  no  new  or  different  duty  was  imposed 
upon  him  by  the  alteration  in  the  regulations  of  the  company 
at  the  ^pavtifioJar  Maikm.     ladttd,  divwas  «MMeded  by  ibe 
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court  that  if  the  eiuployment  and  duties  of  the  agent  had 
been  essentially  changed,  the  surety  ^ould  not  have  been 
liable;  and  no  well-considered  case  has  been  cited  that  gives 
sanction  to  a  different  principle. 

It  follows  from  what  we  have  said  that  the  judgment  below 
must  be  affirmed. 


Relrasx  ov  SoanxjES  ar  a  Ghanga  in  thb  Dcties  oa  Oblioation8  of 
THX  PanroiPAL.  —  Unaeiiaking  qf  Surety  StricUy  Coiuirtt&L  —It  is  weU-aet- 
tled  doctrine,  in  regard  to  which  the  anthoritiea  all  agree,  that  a  enrety  is 
entitled  to  stand  npon  the  strict  terms  of  his  contract.  To  the  extent^  and 
in  the  manner,  and  under  the  circumstances  pointed  out  in  his  obligation,  ha 
is  bound,  and  no  farther:  Miller  t.  Siewart,  9  Wheat.  C80;  Strawbndffe  y. 
BaJUimore  etc  R.  R.  Co.,  14  Md.  360;  74  Am.  Dec.  541;  Blair  v.  PerpehuU 
Ins,  Co.,  10  Mo.  559;  47  Am.  Dec  129;  Weed  Sewing  Machine  Co.  r.  Wkichd, 
107  Ind.  280.  Sureties  are  favorites  of  the  law,  and  their  liability  is  not  to 
be  extended  by  implication  beyond  the  terms  of  their  contract^  which  con* 
tract  is  said  to  be  eliiciim/M  juris:  City  qf  Lc^fayette  t.  James,  92  Id.  241; 
47  Am.  Bep.  140;  Graeter  v.  De  Wolf,  112  Ind.  1;  Meadows  t.  StaU^  114  Id. 
537;  Detroit  Sav.  Sank  r.  ZdgUr,  49  Mich.  157;  NifMs  t.  Palmer,  48  Wis. 
110.  And  if  the  surety's  contract  be  altered  withoat  his  consent^  although 
he  may  sustain  no  injury  thereby,  or  the  alteration  may  eyen  be  for  his 
benefit,  the  contract  ceases  to  be  his,  and  with  that  ceases  his  obligation: 
Ryan  t.  Morton,  65  Tex.  258;  Banys  v.  Strong,  4  N.  Y.  315;  42  Am.  Deo.  64; 
Steele  y.  Mills,  68  Iowa,  406;  Weir  Phw  Co.  ▼.  Wahnsley,  110  Ind.  242;  Victor 
Sewing  Machine  Co.  v.  Sch^fier,  61  GaL  530;  Polak  ▼.  Everett,  L.  R.  1  Q.  Bw  D. 
669.  But  the  rule  which  requires  that  a  surety  shaU  not  be  bound  beyond 
the  terms  of  his  engagement  does  not  require  nor  authorise  a  forced  and 
unreasonable  oonstraotion  of  the  contract  with  a  view  of  relieving  the  surety. 
His  contract  must  be  given  a  reasonable  interpretation^  in  accordance  with 
the  established  rules  of  oonstruotion:  Irwin  v.  Nbum,  104  Ind.  113;  Weir 
Phw  Co.  V.  Walmdqf,  110  Id.  242;  Ikigler  v.  Peoples'  Fire  Ins.  Co.,  46  Md. 
833.  And  the  intention  of  the  partiee,  as  asoertained  from  the  writings  ere* 
ating  the  obligation^  must  in  all  cases  prevail:  W,  W*  EimbaU  Co.  v.  Baker^ 
62  Wis.  526. 

Hew  Duties  Imposed  on  Prine^aL-^lt  is  clear  that  where  the  bond  is 
conditioned  for  the  faithful  performance  of  aU  duties  that  may  bo  assigned 
to  the  principal,  withoat  limitation  as  to  time,  the  sureties  wiU  not  be  dis- 
ohazged  by  reason  of  his  default  in  a  different  branch  of  the  service  from 
that  in  which  he  was  employed  when  they  became  his  sureties:  Lan^s  Ap* 
peat,  112  Pa.  St.  499;  Fomik  NaL  BasJi  v.  Splnsiey,  47  Hun,  293.  '  So  it  is 
further  held  that  sureties  axe  never  discharged  by  the  imposition  upon  their 
principal  of  new  duties  which  are  distinct  and  separable  from  thoee  protocted 
by  the  guaranty,  unless  such  new  employment  renders  impossible  or  mate- 
rially hinders  or  impedes  the  proper  and  just  performance  of  tiie  duties 
guaranteed:  Mayor  etc  v.  Eel^,  98  N.  Y.  467;  50  Am.  Rep.  699;  Byan  v. 
Morton,  65  Tex.  258;  Commonwealth  v.  Holmes,  25  Gratt  771;  Peopte  v.  VUais, 
86  N.  Y.  459;  93  Am.  Dec.  520.  Thus  sureties  for  the  faithful  performance 
of  the  duties  of  the  book-keeper  of  a  bank  are  held  liable  for  his  errors  in 
that  capacity,  although  he  idso  performs  the  duties  of  teller^  unless  tha 
■ETors  were  connected  with  or  induced  by  the  latter  eoiplojiiianis  BotmStw* 
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irngt  Bank  ▼.  TrtuO^  76  Mo.  199;  42  Am.  Rep.  402;  compare  Bmm.tifirjn$, 
(h.  y.  Piftter,  4  Mo.  App.  604;  Dtfrott  8cnhig$  Bcmk  ▼.  Zeif^,  49  Mkh.  167. 
Bat  Biireties  wiU  oot  be  bound  for  the  faithfnl  perfomianeo  of  iMir  dnfeiet 
sabeeqaently  impoeed  apon  the  principal,  not  appropriate  tu  hie  employmanti 
•ach  duties  not  being  regarded  aa  within  the  contemplation  of  the  smefeiea 
when  the  bond  waa  executed:  See  PeofU  v.  VUtUt  36  N.  Y.  469;  93  Am. 
Dec.  520;  WhUe  v.  E<ui  Saginaw,  43  Mich.  667;  Natkmal  etc  Banting  As^n 
▼.  ConkUng,  90  N.  Y.  116;  Fowih  Nat.  Bank  ▼.  Sjnnneg,  47  Hun,  293.  And 
where  a  bond  was  executed  for  the  faithfnl  performance  of  duty  by  an  "aeaist- 
ftnt  clerk  *'  in  a  bank,  and  he  was  employed  as  messenger,  and  afterward 
promoted  to  the  next  higher  clerkship,  and  finally  to  tho  position  of  book- 
keeper, without  the  knowledge  of  hiB  sureties,  and  in  the  last  position  was 
guilty  of  embesdement,  it  was  held  that  his  sureties  were  not  liable  therefor: 
Mamt^faeiitren'NaLBainkete,y.I>ieter9on,^lV,J.U4^;  32  Am.  Rep.  237. 
Bo  wherean  agent  was  appointed  to  one  of  two  ticket-offices  of  a  railroad  com- 
pany at  a  certain  city,  and  gave  a  bond  for  faithful  performance  of  his  duty, 
and  subsequently  the  offices  were  consolidated  and  the  duties  of  both  were  im- 
posed on  him,  and  his  salary  was  increased,  without  the  knowledge  of  his  sure- 
ties,  this  was  held  to  be  such  a  change  of  the  business  and  enUugement  of  the 
responsibilities  of  the  agent  and  risks  of  the  sureties  as  would  discbarge  them: 
Mwnfcrd  ▼.  Memp^  etc  B*y  Co.,  2  Lea,  393;  81  Am.  Bep.  61C.  And  the 
general  rule  is,  that  sureties  on  a  bond  for  the  faithful  performance  of  the 
duties  of  an  agent  are  released  from  liability  for  the  subsequent  defaults  of: 
the  agent,  if  the  principal  and  agent,  without  the  knowledge  or  consent  of' 
the  sureties,  materially  alter  the  terms  of  the  contFact  of  agency:  Ficfor, 
Sewing  Machine  Co.  t.  Sek^ffler,  Gl  GaL  630;  BcberU  v.  Ddnomm,  70  Id.  lOa  i 
Thus  the  guaranty  of  the  contract  of  an  agent  for  the  sale  of  machines  in 
eertain  territory  assigned  to  him  by  the  contract  does  not  extend  to  the 
transactions  of  the  agent  in  other  tmitory,  after  he  had,  at  the  request  of 
his  employer,  abandoned  the  territory  named,  and  his  sureties  are  no  longer 
boond:  Wheeler  and  Wileon  M/g.  Co.  v.  Proton,  65  Wis.  99;  WhUe  Sewing  Ma^ 
Mm  Co.  V.  MulUne,  41  Mich.  839.  Bat  if  the  bond  reeerves  to  the  employer 
the  ri^t  to  change  the  character  of  the  emph^jrment,  within  the  scope  of  the 
business,  the  surety  is  not  released  by  the  withdrawal  of  the  agent  firom  the 
particular  locality,  and  ordering  him  to  sell  elsewhere:  Howe  Sewing  Machine 
Co.  ▼.  LaynuMn,  88  HI.  39.  Permission  given  by  principals  to  their  agent  to 
•an  on  credit,  instead  of  for  "cash  in  all  cases,"  as  the  contract  of  agency 
originally  required,  clearly  discharges  the  agent's  guarantor  who  did  not  can- 
sent  to  such  alteration:  Evane  v.  Lawton,  Cir.  Ct  Mo.,  March,  1888.  So 
where  one  oontraots  to  sell  goods  on  commission,  to  be  shipped  to  him  as  or- 
dered, and  to  account  for  money  received,  etc.,  a  surety  for  the  faithful  per- 
lormance  of  the  contract  is  not  liable  for  a  default  as  to  goods  purchased  by 
Us  prineipal,  and  in  his  possession,  prior  to  the  execution  of  the  contract, 
mad  which  are  without  his  knowledge,  by  a  subsequent  agreement  between 
llie  principal  and  the  obligee,  sold  ss  furnished  under  the  contract:  Wfir  Plow 
On,  T.  Walmeleg,  110  Ind.  242.  And  if  the  contract  forbids  any  shipmenta 
«f  goods  to  the  agent  in  excess  of  a  certain  amount,  the  surety  is  released 
from  an  liability  en  the  bond  if  shipments  in  excess  thereof  are  made  in  vio« 
luftionof  the  contract:  W.  W.  KimbaUCo.  v.  Baker,  62  Wis.  626. 

Immakfiai  AUeraOom  in  PHneipaJCe  Contraet.  --The  rule  that  any  new 
•antraot  npcn  a  suffioient  consideration,  materiaUy  varying  the  original  nn- 
Aarlakiiig,  and  made  between  the  prineipal  parties  without  the  knowledge 
t  el  the  mrety,  wiU  amoont  to  a  oomplete  discharge  of  the  surety, 
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kit  BO  ftpq^M4tiaii  where  tbe  new  contnot  ia  lor  any  roMoa  nugatory:  340eU 
r..il/«ilS^priS.lo«ia,  406.  And  mere  immaterial  altonttkna  of  tke  origuial  con* 
ineet  wjueh  do  not  okange  ita  legal  effect,  neither  benefit  nor  injury  being 
ewued  lb«reby,  do  not  operate  to  diacharge  tbe  anrety :  Starr  ▼.  Blainer,  Sup. 
Ct.  leva,  Dec  1888.  So  if  a  new  contract  between  the  principal  partiea 
adds  DO  new  ttsrma  to  the  original  contract^  and  it  ia  in  no  reapect  modified, 
and  the  last  undertaking  in  no  way  increaaea  the  difiBculty  or  expense,  or 
tenda  to  delay  the  work  embraced  in  the  fizat  oontraot,  the  anrety  la  not 
released:  Upon  ▼.  MorUm,  65  Tex.  25a 

AUeratkm  qf  PrindpaVs  Contrad  by  Legiskaion.^Aa  to  the  liabilHy  of 
anreties  upon  official  bonds,  where  the  duties  of  the  officer  have  been  changed 
by  legialation,  there  ia  aome  conflict  in  the  anthoritiea.  But  a  weU-anatained 
general  principle  deduced  from  the  caaes  ia,  that  any  alteration,  addition,  or 
diminntion  of  the  dntiea  of  a  pnblio  officer  made  by  the  legialatnre  does  not 
diacharge  hia  official  bond,  or  the  auretiea  thereon,  ao  long  aa  the  duties  re- 
quired are  the  appropriate  functiona  of  the  particular  office.  All  auoh  alter- 
ations are  held  to  be  within  the  contemplation  of  the  parties  executing  the 
bmid;  but  impoeing  dntiea  of  another  deacription,  and  not  appropriate  to  the 
office,  would  diacharge  auretiea  not  coming  within  each  eontemplation: 
Grover,  J.,  in  People  v.  Vilat,  3G  N.  Y.  459;  93  Am.  Dec.  520,  and  note  626, 
where  the  caaes  are  collected  and  the  subject  diacuaaed.  And  see,  in  sup- 
port of  this  view,  Stipennaara  qf  Monroe  v.  Clarbe^  25  Hun,  282;  Mayor  etc^ 
V.  Ryany  85  How.  Pr.  408.  But  the  alteration  of  a  princ^al's  contract  by 
the  order  of  the  court  will  discharge  a  anrety,  aa  well  aa  whan  the  alteratioa 
ia  the  volnntary  act  of  the  party:  Sage  ▼.  Strong^  40  WiSt  67ff. 


Eabnshaw  V.  Sun  Mutual  Aid  Society. 

(68  MABTX,4in>,  tfCJ 

MunxAL  Aid  Soobtt.  —  Acziok  at  Law  wnx  Lib  aoainbt  Mutual  Aid 
SocixiT  lOR  Failubb  to  Maks  AaaEganaNT  to  pay  benefita  aa  atipnUtted 
in  the  certificate  of  memberahip,  upon  a  declaration  allegiiig,  with  other 
proper  avermenta,  a  failure  to  make  the  aaaesament,  and  averring  that  if 
Buch  aaaeaament  had  been  duly  made  it  would  have  resulted  in  the  c<^ 
lection  of  the  maximum  anm  payable  under  the  certificate,  and  dairaiag 
that  sum  aa  damages  for  euch  failure,  and  the  plaintiff  would  be  entitled 
to  recover  what»  upon  proof,  he  oonld  show  amch  aaaeaament  would  hav« 
yielded  if  it  had  been  duly  made. 

OraiTBAOT  LnaiATION.  —  WbbRB  CSBTmOATB  OF  MUCTinniHIP  OV  MOTTJAt 

Aid  SodXTT  Pboyidis  that  auit  for  the  reoowery  of  any  claim  under  the 
certificate  muat  be  commenced  within  atx  montha  after  the  death  of  tbe 
aaaured,  and  that  failure  to  oommence  aseh  suit  within  the  time  q^ecifiefi 
would  be  a  waiver  of  all  righta  and  daima  under  the  oertificate,  and 
within  that  time  an  injunction  enjoining  payment  to  the  beneficiary  pre* 
venta  him  from  bringing  auit  until  after  the  eorpivaticnof  the  aix  months 
auch  contract  bar  ia  abaolutely  removed,  and  cannot  be  revived,  and  suit 
may  be  brought  at  any  time  within  the  period  pceaeribed  by  etatute. 
FluonoB.  — Ukdbb  Powib  Vbxxd  sr  Maxti.a>d  Cods,  article  5^  4 
16^  the  oourt  will  reverae  the  judgment  appealed  from,  and  awatd  I 
trial  in  a  elear  <aa>,  althangh  the  jadgmwit  engbt  to  be  affinaed. 
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P.  H.  Zbdtond  <?.  C.  MagmdeVf  ibr'tli»  appBHanki/ 
Frederieh  C.  Cook^  for  the  appellee. 


MnuBBy  X  The  inttnimeBt.  sued  nn-  in  ifab  oaie  is  a  oer* 
tificato  of  memberahip  in  a  dnly  inoorpenrted  snxtiial  aid  eo- 
cietj,  which  was  issued  to  John  Eamrtiaw  on  the  IGth  of 
Ma7»  1882^  It  contains  many  omditionSy  only  two  of  which 
ba^pe  any  bearing  npon  fha  questions  presented  by  this  ap- 
peal. 

By  the  second  ospditicp .  (sead  as  applicable  to  the  drcnm- 
stances  of  the  present  case),  the  corporation  stipulated  that 
the  beneficiary  designated  ia  this  certificate,  by  the  member  to 
whom  it  is  issued,  "shall  be  entitled"  to  "mortuary  benefits  to 
be  assessed  on  the  membessfaip  according  to  the  table  of  rates 
and  by-laws  of  thesociety,  aondtho:  amount  so  collected  to  be 
paid  at  the  office  of  the  said  society  within. ninety  days  after 
the  proof  of  death  shall  have  been  satis&ctorily  estabUshed/^ 
provided  the  member  shall  have  promptly  paid  all  dues  and 
assessments,  and  "provided,  however,  that  in  no  case  shall 
any  benefit  for  this*  certificate  exceed  the  sum  of  ten  thousand 
dollars."  And  by  the  twelfth  condition  it  was  "expressly 
^preed  and  understood  by  and  between  the  parties  hereto 
that  all  suits  at  law  or  in  equity  for  the  recovery  of  any 
claims  arising  under  this  certificate  must  be  commenced 
within  six  months  firom  the  date  of  snch  loss  [which  in 
this  case  was  the  deatti  of  the  assured],  and  the  failure  tO' 
oommenoe  such  suit  within  the  time  spedfiidd  ehall  be  a 
waiver  of  all  rights  and  claims  under  this  certificate.'* 

When  this  suit  was  brought  no  assessment  under  the  cer«- 
tificate  had  been  made,  and  it  is  contended  that  until  this- 
was  done,  and  they  had  the  money  in  hand  realised  from  the 
assessment,  no  action  at  law  will  lie  against  the  society:  But; 
in  our  opinion,  under  a  declaration  properly  framed  for  that 
purpose,  a  suit  at  law  can  be  maintained  against  the  corpora^ 
tion  for  a  refusal  cr  neglect  to  make  the  assessment.  It  was 
their  duty  to  make  it,  under  the  contract,  and  if,  by  breadx  of 
this  duty,  injury  has  resulted  to  the  plaintifis,  a  court  of  law 
is  the  most  appropriate  tribunal  to  afibrd  them  redress.  There 
may  be  some  difficulty  as  to  the  measure  of  damages  in  such 
an  action,  and  in  enforcing  the  judgment  after  it  is  recovered; 
Lx  some  oases,  such  contracts  have  been  declared  on  in  at« 
9wmptU  as  simple  contracts  of  insurance  for  the  maximum 
amount  stated  in  them;  and  it  has  been  held  that  the  recovery 
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may  be  such  amount,  onlees  the  defendant  shows,  by  plead- 
ings and  proof,  that  snch  sum  should  be  lednced:  lMeder^$ 
ExW  V.  Hartford  lAfe  etc.  Ins.  Co.,  12  Fed.  Rep.  466;  Elhhari 
Mut.  Aid  etc.  Aufn  ▼.  HfmghUmj  103  Ind.  286.  Bat  in  CwUm 
V.  Mutual  Benefit  Life  Co.^  48  Conn.  98,  the  action  was  in  a«* 
mmpsity  and  the  declaration  assigned  only  the  breach  of  a 
promise  to  pay  the  maximum  amount,  and  the  plaintiff  re- 
covered judgment.  The  case  came  before  the  supreme  court 
by  motion  in  error,  bringing  up  for  review  a  judgment  of  the 
trial  court  overruling  a  motion  in  arrest  founded  upon  the  in- 
sufficiency of  the  declaration.  The  court  held  the  declaration 
to  be  fatally  defective,  because,  among  other  things,  it  con- 
tained no  allegation  of  any  neglect  to  lay  the  assessment,  and 
said:  '^The  thousand  dollars  is  not  promised  to  be  paid  by  the 
terms  of  the  contract,  but  is  mentioned  merely  as  Uie  limit  of 
liability."  The  judgment  below  was  accordingly  reversed, 
but  the  case  was  remanded,  in  order,  as  we  assume,  that  it 
might  be  retried  upon  an  amended  declaration.  This  case  is 
certainly  an  authority  for  the  position  that  an  action  ut  law, 
if  brought  in  proper  form,  can  be  maintained  against  the 
company,  and,  to  the  extent  above  noted,  takes,  as  we  think, 
the  more  correct  view  of  the  law  as  to  what  the  declaration 
should  contain,  and  the  extent  of  the  recovery.  We,  howeveri 
entirely  concur  in  the  remarks  made  by  the  judge  in  12  Fed. 
Bep.  472,  to  the  effect  that  when  a  loss  occurs  under  such  a 
contract,  and  satisfactory  proof  thereof  is  made  to  the  presi- 
dent and  secretary,  their  duty  to  make  the  required  assess- 
ment ensues  according  to  the  express  terms  of  the  contract, 
and  if  they  fail  to  perform  such  duty,  the  other  party  is  not 
to  be  left  remediless;  that  there  must  be  some  one  answerable 
at  law  for  the  contracts  the  corporation  makes,  and  judgments 
on  such  contracts  must  be  against  the  corporation;  iix  other- 
wise, a  policy  like  this  would  be  of  littie  worth,  and  such  a 
scheme  of  insurance  be  a  mere  delusion  and  snare. 

We  think,  then,  that  if  there  had  been  a  declaration  in  this 
case,  which,  after  other  appropriate  averments,  had  charged  a 
failure  or  refusal  to  make  the  assessment,  and  then  averred 
that  if  such  assessment  had  been  duly  made  it  would  have 
resulted  in  the  collection  of  ten  thousand  dollars,  and  claimed 
that  sum  as  damages  for  such  failure  or  refusal,  as  substan- 
tially set  forth  in  the  amended  declaration  (which  was  exhib- 
ited to  us  in  argument)  in  the  case  of  Mrs.  Osborne  against 
this  same  society  on  another  like  certificate,  in  the  court  of 
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common  pleas,  it  would  have  enabled  the  plaintififs  to  recover 
what,  upon  proof,  they  eonld  show  sach  assessment  would 
have  yielded  if  it  had  been  duly  made.  There  might  be  some 
difficulty  in  obtaining  the  requisite  proof,  but  the  officers  of 
the  society  could  be  called  as  witnesses,  and  made  to  disclose 
aow  many  members  there  were  at  the  time  the  assessment 
should  have  been  made,  and  what  was  their  ability  to  pay. 

But  we  do  not  propose  to  decide  in  advance  what  may  be 
legal  and  competent  evidence  on  this  subject,  nor  to  say  how 
judgment,  if  it  should  be  recovered,  could  be  enforced  apart 
from  the  property  which  the  corporation  may  own.  All 
that  we  mean  to  say  is,  that  an  action  at  law  upon  a  declara- 
tion of  this  character  may  be  maintained.  In  fact^  we  have 
neither  found  nor  been  referred  to  any  case  in  which  it  has 
been  expressly  decided  that  no  action  at  law  will  lie  against 
the  corporation  before  an  assessment  has  been  made.  In  the 
cases  of  Mutual  Endowment  Assessment  Astfn  v.  Essender^  59 
Md.  463,  and  Yoe  v.  Benjamin  C  Howard  Mutual  Benevolent 
Amfn^  63  Id.  86,  the  certificates  were  of  the  same  character, 
and  the  actions  were  at  law,  but  no  objection  was  made  to 
them  on  that  ground.  In  Eggleston  v.  Centennial  Mutual  Life 
Ass\  18  Fed.  Rep.  17, 19  Id.  201,  the  instrument  contained  a 
clause  that  'Hhe  only  action  maintainable  upon  this  policy 
shall  be  to  compel  the  association  to  levy  the  assessments 
herein  agreed  on,"  and  the  decisions  were  based  exclusively 
on  that  clause.  And  in  Smith  v.  Covenant  Mutual  Benefit 
Astfn^  24  Id.  685,  the  opinion,  as  we  read  it,  concedes  that  an 
aeticm  at  law  would  lie  if  it  was  grounded  upon  a  refusal  by 
the  company  to  make  the  assessment. 

Another  defense  is,  that  the  suit  was  not  brought  within  six 
months,  as  provided  in  the  twelfth  clause  of  the  certificate. 
This  defense  the  court  I)elow  sustained  by  ruling  out  the  record 
of  the  equity  suit  in  Prince  George's  County,  which  was  ofiered 
in  evidence  by  the  plaintififs,  and  in  this  we  think  there  was 
error.  The  certificate  is  for  the  benefit  of  John  Earnshaw  as 
to  one  half,  and  of  his  son  William  as  to  the  other  half,  and 
the  plaintiffs  in  this  action,  which  was  brought  on  the  7th  of 
August,  1886,  are  the  four  sons  of  the  said  John  Earnshaw, 
who  died  on  the  81st  of  July,  1883. 

Now,  by  reference  to  the  record  referred  to,  it  appears  that 
on  the  23d  of  June,  1883,  shortly  before  his  death,  John  Earn* 
shaw  assigned  his  interest  in  the  certificate  to  his  four  sons  in 
equal  shares,  and  the  society  assented  thereto,  so  that  the  en- 
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tire  beneficial  interest  theieln  became  yaeted  in  tbeee  pkastiffik 
It  also  appears  that  John  Eamshaw  died  insolrent^  leaving 
a  will  by  which  he  appointed  his  son  Basil  his  exeentor,  and 
that  on  the  80th  of  Nofomber,  1883,  accreditors'  bill  wai^  filed, 
to  which  all  his  sons,  as  well  as  this  society,  were  made  par- 
ties. This  bill,  among  other  things,  assailed  the  validity  of 
this  assignment,  npon  the  ground  that  it  was  made  in  frand  of 
the  creditors  of  the  deceased,  and  prayed  for  an  injunction  to 
restrain  the  sons  from  receiving  from  the  society  any  portion 
of  this  certificate,  and  the  society  firom  paying  over  any  por- 
tion theiBof  to  them.  The  court,  on  the  same  day  the  bill  was 
filed,  granted  the  injunction  as  prayed,  and  it  was  duly  served 
shortly  thereafter.  In  their  answer  to  this  bill,  which  we0 
filed  on  the  14th  of  February,  1884,  the  society  say  that  tbt 
executor  of  John  Eamshaw  had  never  made  any  demand  on 
them  for  payment,  submit  themselves  to  the  jurisdiction  of 
the  court,  and  declare  'Hheir  willingness  to  abide  its  decision 
as  to  which  of  the  claimants  may  be  entitled  to  the  benefit  of 
an  asBOBsment  for  said  certificate,  none  having  yet  been  made." 
In  regard  to  this  answer,  it  may  be  observed  Uiat  their  mani* 
fest  willingness  at  that  time  to  make  an  assessment  whenever 
the'  parties  entitled  thereto  should  be  ascertained  is  in  strange 
contrast  to  their  refusal  to  do  so  now,  when  there  is  no  doubt 
as  to  the  plaintiff's  right  to  it.  The  case  resulted  in  a  decree 
passed  on  the  7th  of  March,  1885,  which,  among  other  things, 
vacated  the  assignment,  appointed  a  receiver  to  collect  the 
money  from  the  society,  and  directed  the  latter  to  make  the 
assessment,  and  pay  the  same  over  to  him.  But  on  appeal 
that  part  of  the  decree  was  reversed  by  this  court  (64  Md.  618) 
OQ  the  6th  of  February,  1886,  and  on  the  remand  of  ihe  case, 
the  court  below,  on  the  24th  of  April,  1886,  passed  an  order 
discharging  the  receiver. 

In  our  opinion,  this  injunction,  so  long  as  it  remained  in 
fi»rce,  prohibited  the  plaintiffs  from  bringing  an  action  on  this 
certificate.  Such  an  action,  and  the  recovery  of  a  judgment 
therein,  where  the  complaining  creditor  would  have  no  righi 
to  intervene  and  protect  his  interest  as  to  the  amount  to  be 
recovered,  might,  and  probably  would,  have  been  injurious  to 
him,  and,  as  it  seems  to  us,  would  have  been  such  a  violation 
of  the  spirit,  if  not  the  strict  letter,  of  the  injunction,  such  a 
breach  of  the  mandate  of  the  court,  as  would  have  rendered 
the  plaintiffs  liable  to  an  attachment  for  contempt:  2  High  on 
Injunctions,  sec.  1446.     The  clause  in  question  declares  in 
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effect  that  suit  ''most  be  eommenced  witSiin  six  months  from 
the  date  of  the  Iobb,'^  otherwiae  all  rigfatd  and  claims  mider 
the  certificate  shall  be  finfeitod.  This  gaive  the  plaintifis  six 
months  £rom  the  date  of  the  death  of  John  Eamshaw  within 
which  to  bring  soit,  and  before  that  period  had  elapsed,  the 
injunction  came  in  and  prevented  them  from  suing.  It  is 
said,  howeTBT,  that  connting  the  time  from  the  death  to  the 
injuncticm,  and  adding  to  it  the  time  after  the  injunction  was 
dissolved  to  the  date  of  the  action,  makes  a  much  longer  pe* 
riod  than  six  months  during  which  the  plaintifib  were  under 
no  disability,  and  indeed,  that  two  days  more  than  six  months 
had  elapsed  after  the  date  of  the  reversing  order  of  this  court 
and  the  oommencement  of  the  action.  All  this  is  quite  true; 
but  what  effect  have  these  facts  on  the  question  imder  consid- 
eration? This  period  of  six  months  is  not  a  limitation  pre- 
scribed by  statute,  but  fixed  by  contract,  and  the  distinction 
between  these  two  classes  of  caaes  is  very  deariy  drawn  by 
the  supreme  court  in  Semimes  t.  Hartford  Ina,  Co,^  13  WalL 
158.  In  that  case,  there  was  a  similar  clause  in  a  fire  policy 
issued  by  a  Connecticut  company  to  a  resident  of  Mississippi, 
providing  that  suit  must  be  commenced  '^within  twelve 
months  next  after  the  loss  shall  occur,''  and  if  commenced 
afterwards,  the  lapse  of  time  shall  be  conclusive  against  the 
validity  of  the  clsim.  After  the  loss,  and  before  the  expira* 
tion  of  the  twelve  months,  the  war  intervened,  and  prevented 
the  plaintiff  from  suing,  but  after  the  war  closed  he  brought 
his  suit  in  the  circuit  court  for  the  district  of  Connecticut,  and 
this  contract  bar  was  set  up  as  a  defense.  The  circuit  court 
found  that  there  was  an  interval  between  the  commeneement 
of  the  war  and  the  date  of  the  loss,  which,  added  to  the  tioM 
between  the  doae  of  the  war  and  the  commencement  of  the 
action,  amounted  to  more  than  the  twelve  mcmths  aUowed  by 
the  contract,  and  sustained  the  defense.  But  the  supreme 
court  held  that  this  contract  period  does  not  open  and  expand 
like  the  period  of  limitations  imposed  by  statute,  so  as  to  re- 
ceive within  it  three  or  four  years  of  legal  disability  created 
by  the  war,  and  then  close  together  at  each  end  of  that  period 
as  though  the  war  had  never  occurred;  that  the  contract  pe- 
riod relates  to  the  twelve  months  next  after  the  loss,  and  the 
court  had  no  right,  as  in  the  case  of  a  statute,  to  construe  it 
into  a  number  of  days  equal  to  twelve  months  made  up  of  the 
days  in  a  period  of  five  years,  in  which  the  plaintiff  could 
have  lawfully  commenced  his  suit;  and  that  in  such  a  case 
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where  a  canee  interrenee  which  i^eyeDts  the  plaintiff  from 
Boing  before  the  speoified  contract  period  expires,  the  contract 
bar  cannot  be  afterwards  revived,  but  is  absolutely  removed, 
and  tbe  plaintiff  is  then  only  boond  by  the  limitation  pre- 
scribed by  statute.  Deeming  this  view  of  the  law  to  be  just 
and  reasonable,  we  adopt  it  as  applicable  to  the  present  case, 
and  as  tbis  certificate  is  under  seal,  the  only  statutory  bar  is 
twelve  years.  We  therefore  hold  that  this  action  is  not  barred 
either  by  contract  or  statute. 

The  court  also  excluded  the  certificate  as  evidence,  upon 
the  ground  of  variance  between  it  and  the  contract  declared 
on,  and  in  this  ruling  we  find  no  error.  We  have  already  ex- 
pressed our  views  as  to  the  form  of  declaration  suitable  to  the 
case,  and  the  one  adopted  by  the  pleader  here  is  not  only 
materially  different,  but  is  substantially  like  the  one  con- 
demned in  Curtis  v.  Mutual  Benefit  Life  Co.^  48  Conn.  98,  a 
case  which  we  have  approved.  In  Essender's  case,  no  ques- 
tion was  raised  as  to  tbe  sufficiency  of  the  declaration  there 
used,  which  counsel  for  appellants  insist  is  substantially  like 
the  one  they  have  adopted. 

Affirmance  of  this  ruling  would  seem  to  require  an  affirm- 
ance of  the  judgment,  notwitstanding  the  error  in  the  ruling 
on  the  other  point,  because  if  the  contract  sued  on  be  out  of 
the  case,  the  plaintiffs  have  nothing  to  stand  upon,  and  the 
error  in  the  other  ruling  did  them  no  harm.  But  conceding 
this  to  be  so,  and  that  the  judgment  ought  to  be  affirmed,  still 
we  think  it  a  clear  case  where  a  new  trial  ought  to  be  had, 
notwithstanding  the  affirmance,  and  to  that  end  we  should 
use  the  power  vested  in  this  court  by  the  code,  article  5,  sec- 
tion 16:  Kermerl^a  Et^x  v.  Wihon^  2  Md.  245.  It  is  immate- 
rial to  the  parties,  therefore,  whether  we  affirm  and  remand  or 
reverse  and  remand,  and  we  adopt  the  latter  course. 

Judgment  reversed,  and  new  trial  awarded. 

Aonoir  at  Law  d  Pbofkblt  Vaistjjmasim  aoadtst  Mittual  BBNEnt 
AflflOGiATiON  for  falliiro  or  refntal  to  make  aaaeesment  to  pay  t>enefiti  as  stip* 
ttlatad  in  tha  oertifioata  of  membacahipx  Ntwmm  ▼.  OmmMtkm  MuL  Bern. 
Am\  78Iow%  MS|  MaiHUbagtrr.  UtdomMuU  AidAi^n,12ld.  IM. 
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OaBLIN  V.   RiTTBB. 

m  MABTLAIISt  409.] 

JjMnumD  Ajxj>  Tniijrr.  — lHDEPmwi»juriLT  ov  Avr  AmmimT,  X«4W  !■► 
roam  upon  efwy  tanaat^  whether  for  Bib  or  for  7«on^  tiio  oUigMknte 
tnot  the  premisei  in  mieh  a  maimer  that  no  enhitHitttl  iojiuy  ibell  Is 
done  to  them,  bo  that  they  may  reyerfc  to  the  leiaor  at  the  end  e(  flm 
term  unimpaired  by  any  wiUfal  or  noi^^gont  condnet  on  hie  parti 

Ab  ggi'WKm  Lasdlord  akd  Xbhabt,  Pbopsbxt  or  Lattis,  nr  Futum 
0f  aiqr  doMaiptionwhich  he  haa  annexed  to  the  demiwed  prrnnleae  dmi^g 
hia  term,  oonaiatB  aimply  in  the  right  or  prifilBge  of  reraofring  thami 
and  if  thia  is  not  exeroieed  in  due  timo^  Hmy  beoome  the  proforlgr  of  Ilia 
landlord* 

Br  Tebm  "Firi'unE,*  nr  rra  Legal  Sxan^  m  Miaiit  aomething  ae  kU 
tached  to  the  realty  as  to  become,  for  tiie  time  boing,  a  part  of  the  ime- 
hold,  as  eontradiatingaiahed  from  a  mere  chatteL 

Tutabt'b  Riobt  to  BmcoTn  Fdctuiub  Cuaxmuji  dnxing  hia  etfgifanl 
term,  and  during  anch  further  period  of  poBaeaaiop  by  him  ea  he  heUa 
the  premises  under  a  right  to  atill  conaider  himaelf  as  a  tenanL  Bat 
where  a  tenant  quita  pooaession,  or  auxrendera  the  premiaea  unqualifiedly 
to  hia  landlord  without  removing  or  leaeiilng  hia  fixtureo,  he  la  under- 
atood  to  make  a  dereliotion  of  them  to  hia  landlord. 

BuBT  ov  Tesabt  noM  YxAB  TO  Ybab  to  BamofVM  Fedubu  plaeed  1^ 
him  on  the  demised  premiaea  is  loat,  where,  anbaequently  and  during  the 
tenancy,  he  reoeires  notice  to  quit  at  the  end  of*  the  enrrent  year,  and 
doea  not  ao  do^  but  obtaina  and  accepts  from  hia  landlord  a  written  leeae 
of  the  premises,  '^together  with  aU  the  rig^iti^  apputsnaneea^  and  ptm« 
legea  thereunto  belonging  or  in  any  wiae  i^pertainiog,"  lor  a  term  of 
five  years,  but  containing  no  reaervation  of  the  ri|^  to  remoTO  the  Mx-- 
turea  then  on  the  premisea. 

FiXTUBn.  —  WooDEV  Stbuotubs  ob  Bunjniro  Msbslt  Rmnnro  sr  m 
Owv  WxiQBT  on  flat  atonea  laid  upon  the  an;laee  of  the  j 
having  no  other  foundation,  ia  not  a  fiztnm. 


Bill  in  equity  to  restrain  the  removal  of  flbctores. 
foots  appear  in  the  opinion. 

C.  V.  S.  Levy  and  MilUm  O.  Umer^  for  the  appellant. 

0,  0.  Keedy  and  WiUiam  P.  MauUbyj  Jr.,  for  the  appelleea. 

MiLLEBi  J.  The  facts  material  to  the  deciBion  of  the  aaify 
important  question  in  this  case  may  be  summarised  thai: 
The  owner  of  the  City  Hotel  and  grounds  in  Frederick  had 
rented  them  for  about  twelve  years  prior  to  1880  to  a  tenant  at 
a  yearly  rent  This  was  simply  a  tenancy  from  year  to  year, 
with  no  written  terms  or  conditions.  During  hia  holding  under 
this  tenanqy,  the  tenant  erected  and  placed  in  and  on  iSbm 
premiaea  certain  buildings,  structures^  and  fixtuieSi  all  aC 
which  are  termed  and  claimed  by  the  appellant  aa  ^  trade  ix- 
tures/'  and  are  the  subject  of  the  present  controversy.     Jm 
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March,  1880|  the  landlord  servod  notice  in  due  form  upon  the 
tenant  to  quit  at  the  end  of  the  current  year.  He  did  not, 
however,  quit  in  accordance  with  this  notice,  but  obtained  and 
accepted  from  his  landlord  a  written  leaae  of  the  prftmiBftfl  for 
a  term  of  £70  years  from  the  Ist  4>f  October,  1880.  This  lease 
■lakes  no  reference  wbatever  to  the  former  tenancy.  It  de- 
scribes the  property  leased  as  '''the  premises  known  as  the 
City  Hotel,  situated  on  the  north  side  of  West  Patrick  Street, 
fronting  aixty*one  feet,  more  or  less,  in  Fredericktown,  Pred- 
erick  County,  state  of  JSaryland,  and  nmmng  northwardly 
with  equal  width  to  the  north  wall  of  the  stables  fronting  on 
Public  Street,  and  helong^g  to  said  hotel,  together  with  all 
the  rights,  appurtenances,  and  priwlciges  thereunto  beloz^ging 
or  in  any  wise  appertaining."  It  then  fisas  the  rent,  which  la 
made  payable  eemi-annuttUy,  cm  the  let  of  April  and  October 
in  each  and  every  year.  The  lessee  then  agrees  to  pay  the 
water  rent  chargeable  upon  the  premises,  not  to  sell,:a8aign,  or 
dispose  of  his  interest  in  the  .lease  without  the  assent  of  the 
lessor,  and  to  keep  "the  house  and  buildings  attached  and 
appertaining  thereto  famished  and  supplied,  and  open  at  all 
proper  times  as  a*hotel  as  heretofore.^ 

The  tenant  died  in  1882,  and  by  his  will  bequeathed  his 
interest  in  this  lease  to  liis  widow,  the  aj^Uant  When  the 
lease  was  about  to  expire,  the  8pi)ell8nt,  wlio  was  proceeding 
to  remove  fixtures,  was  restrained  from  so  doing  by  the  bill 
in  this  case,  which  was  .filed  by  the  landlord,  and  the  decree 
appealed  from  makes  the  Ji^unction  perpetual  as  to  the  fix- 
tuxes  in  controversy,  which  had  been  placed  upon  the  prem- 
ises by  the  tenant  during  lis  holding  under  his  tenancy  from 
year  to  year,  and  before  this  lease  was  executed  and  accepted 
by  him.  The  question  whether,  imder  these  circumstances, 
the  appellant  had  the  right  io  remove  ihese  fixtures  is  one  of 
some  importance,  and  a  new  one  in  this  state.  Our  decisions 
liBve  gone  very  far  in  including  buildings  and  structures 
witbin  the  terms  "trade  fixtures,"  and  in  recognizing  the 
right  of  the  tenant  to  remove  them:  Nortkem  Central  Ry  Co. 
w»  Conten  Co.,  80  Md.  852;  but  the  precise  question  now  be- 
Ase  us  has  never  hitherto  arisen  fer  adjudication  in  our  courts. 
II  has,  hewerver,  freqnenfly  been  adjudicated  by  courts  of  high 
Mlhority  in  other  jurisdictions. 

Beims  omisidering  the  authorities  bearing  directly  upon  the 
inhA,  it  may  be  well  to  state  some  general  propositions  about 
liUokftere  aeams  to  bono  eontrariei7  of  juidiciad  opinion. 
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We  take  it^tben,  ta  be  clear  tbaitha  deeeripftiyer  termi  ia 
this  leaae  are  oofficieiii  ta  ccmvej  tathe  lessee  the  fixtures  in 
dispate,  if  they  had  heea  previoKudj  placed  upoa  the  premiAes 
by  the  landlord,  or  had  beea  left  thexa  bgr  a  prevjcue  oatgciJig 
tenant  There  is,  it  ia  true,  bo  express  oovenantonthe  part 
of  the  ksaea  to  keep*  the. premieea^ia  repair,,  and  ssstena  them 
in.  good  condition ;  yet  we  hold  it  to  be'  indl  settled  thatf^  inde- 
pendently of  any  express  agreement  on  the  part  of  the  tenant 
to  that  effect,,  and  in  the  abeesioe  of  the  landlordf s  undertak- 
ing to*  repair,  the  law  imposea  upon  arery  tenant,  whether  ftsr 
life  or  for  years,  the  obligatioD.  tn  tosat  the  premises  in  such  a 
manner  that  no  anhstantlal  injuity  shall  be  done  to  thomi  se 
that  they  revert  to.  the  lesaor  at  the  end  <^.  the  teun,  unisk- 
paired  by  any  willful  or  negligent  conduct  on  his  part:  1  Tay- 
lor on  Landlord  and  Tenant^  see.  S43;,  United  State  ▼.Bottioici, 
94  U.  S.  6& 

If  auch,  then,  wonldhave  beentheiefibotof  thia  lease  with 
reference  to  these  fiaturea  in.  the  oase  sufyosed^.and  if  it  had 
been  made  to  anyone  else  than  the  tenant  in  possessions  is 
there  anything  in  the.  ciiaumstances  of  thia  case  to  giire  it  a 
different  operation?  As  between  landlord  and.  tenant,  the 
property  of  ttie  latter  in  '"fixturea"  af  any  dasoriplion^  which 
he  has  annexed  ta  the  demised  premiaea  during^hia  teim^  ooih 
sista  simply  in  the  tight  or-  prii^kge.  of.  remo^nng,  th^B^  and 
if  this  ia  not  exercised  in  due  tima  they  become  tiba  property 
of  the  landlord*  la  using  the  term  '^fixture,"-  wa  of  course 
use  it  in  its  legal  sense,  aa  something  so  attached  to  ths*  malty 
as  to  become  for  tha  time  being  a.  pact  o£  tlm  freehold,  and  as 
contradistinguished  from  a  mere  chatbd.  When  must  this 
right  or  privilege  be.  availadk  of2  The  nsneral  rule^  i£^  that  it 
must  be  exercised,  duxiusthe  teim,  or  (aa  aptly^  stated  l^ 
Pazke,  Bw,  in  UackUtt^Bk^.  TroHUx,  &  Meea.  &.  W.  lB&>''dj» 
ing  what  may  for  this  purpose  be  considered.  aaanQXcrescepce 
on  tiis term."  In  the-  last  edition  of  hiS'  work  on  landlord,  and 
tenanti  Mr.  Ti^finr  statea  the  law  tfaua:  '^Tha  daciaions  atop 
agree  that  whataver  fixtures  the  tenant  haa  a  right  to  reaoAYe 
mu8t.be  removed,  before  hia  term  expires,  or  at  least  before  he 
quits  possession;  for  if  the  tenant  leaveathe  prendaes  without 
Eemoviqg  them,  and  the  landlord  takes  peoaession^  they  be- 
come the  propeity  of  the  landlord*.  The  tenant'a  rigjbt  to 
lemoTC  ia  rather  oonsidesed  a  pciiralege  allewed  him.tban  an 
steiduta  ri^t  to  the  things  themsebrea.  If  he  does  net  exar- 
eise  the  privilege  before  his  intescAt  eoq^resi  ha  cannot  do  it 
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afterwards;  because  fhe  right  to  possess  the  land  and  the  fix- 
tnies  as  part  of  the  realty  vests  immediately  in  the  landlord; 
and  although  the  landlord  has  no  right  to  complain  if  the 
land  be  restored  to  him  in  the  same  plight  it  was  before  he 
made  the  lease,  yet  if  the  land  is  suffered  to  return  to  him 
with  additions  and  improvements,  even  by  forfeiture  or  notice 
to  q[uit,  he  has  a  right  to  consider  them  as  part  of  his  prop- 
erty. Nor  is  this  any  injustice  to  the  tenant;  since  it  is  his 
own  &ult  if  he  suffers  tbe  land  to  return  to  the  landlord  with 
the  fixtures  annexed.  This  rule  had  its  foundation  in  the  pre- 
sumption of  abandonment,  arising  fix>m  the  conduct  of  the 
inant  in  quitting  the  premises,  and  leaving  his  fixtures  be- 
hind him;  and  hence  the  presumption  could  not  arise,  so  long 
aa  the  tenant  retained  actual  possession,  even  so  far  as  to 
become  a  trespasser.  But  the  doctrine  has  been  restricted  by 
later  cases  to  the  right  of  removal  only  during  the  original 
term,  and  such  further  time  as  the  lessee  shall  hold  the  prem- 
IKS  under  a  right  to  consider  himself  a  tenant":  2  Taylor  on 
Ludlord  and  Tenant,  8th  ed.,  sec.  561.  The  same  rule  is  laid 
dewn  and  the  same  general  view  of  the  authorities  taken  by 
the  text-writers  on  fixtures:  Tyler  on  Fixtures,  c.  80,  81; 
Swell  on  Fixtures,  137  et  seq.;  Amos  and  Ferard  on  Fixtures, 
M;  Qibbons  on  Fixtures,  89;  Grady  on  Fixtures,  181. 

Cases  sometimes  occur  in  which  it  is  difficult  to  fix  the  pre- 
cise time  when  the  rij^t  of  removal  ceases,  as  where  the  term 
is  of  uncertain  duration,  or  where  a  tenant  has  been  allowed 
to  hold  over  and  become  a  tenant  at  will  or  sufferance, 
hut  no  such  difficulty  is  involved  in  the  present  case,  and 
wa  need  not  therefore  notice  the  authorities  bearing  upon 
that  subject.  Here  the  tenancy  by  the  year  was  put  an  end 
to  at  a  definite  period  by  the  notice  to  quit,  and  the  tenant 
visi  left  in  no  uncertainty  as  to  when  his  term  would  expire. 

Among  the  English  authorities  laying  down  the  general  rule 
as  sbove  stated  is  PdMB  Case,  1  Salk.  868,  in  which  Lord 
Sett  said  that  during  the  term  the  soap-boiler  (the  tenant) 
arif^t  well  remove  the  vats  as  trade  fixtures;  but  after  the 
torm  they  became  a  pit  in  law  to  him  in  reversion,  and  are 
Bst  removable.  Another  is  the  case  of  Lee  v.  JZtsdon,  7  Taunt. 
in,  in  which  Oibbs,  C.  J.,  after  stating  that  the  right  as  be- 
tasen  landlord  and  tenant  does  not  depend  altogether  upon 
the  principle  that  the  articles  must  continue  in  the  state  of 
ffhsttmTn,  says:  '^Many  of  these  articles,  though  originally 
\  and  chattelsi  yet  when  affixed  by  a  tenant  to  the  fi:ee- 
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bold,  cease  to  be  goods  and  chattels  by  becoming  part  of  the 
freehold;  and  though  it  is  in  his  power  to  reduce  them  to  the 
state  of  goods  and  chattels  again  by  severing  them  during  his 
term,  yet  until  they  are  severed  tiiey  are  a  part  of  the  free- 
liold,  as  wainscots  screwed  to  the  wall,  trees  in  a  nursery 
ground,  which,  when  severed,  are  chattels,  but  standing,  are 
part  of  the  freehold,  certain  grates,  and  the  like.  And  unless 
the  lessee  uses  during  the  term  his  continuing  privilege  to 
sever  them,  he  cannot  afterwards  do  it;  and  it  never,  I  be- 
lieve, was  heard  of  that  trover  could  be  afterwards  brought" 
He  then  refers  to  the  well-settled  doctrine  that  a  stranger  who 
without  right  severs  and  carries  away  fixtures  commits  a  tres- 
pass, and  is  not  guilty  of  a  felony  at  common  law. 

The  more  modern  English  authorities  have  also  followed  the 
law  as  thus  laid  down,  and  we  refer,  as  bearing  directly  upon 
the  question  we  are  now  considering,  to  MinshaU  v.  JUoyd,  2 
Mees.  &  W.  450;  Mackintosh  v.  Trotter,  8  Id.  184;  Weeton  v. 
Woodeoekf  7  Id.  14;  Davis  v.  Jones,  2  Bam.  &  Aid.  165;  Lyde 
V.  BusseUj  1  Bam.  &  Adol.  394;  Colegrave  v.  Dias  Santos,  2 
Barn.  &  C.  76;  Boffey  v.  Henderson,  17  Q.  B.  674;  Eallen  v. 
Bunder,  1  Cromp.  M.  &  R.  266;  WUde  v.  Waters,  16  Com.  B. 
637;  PiU  v.  Shew,  4  Bam.  &  Aid.  206;  I\tgh  v.  Arton,  L.  R. 
8  Eq.  626;  Leader  v.  Eamewood,  6  Com.  B.,  N.  &.,  546. 
Other  English  decisions  bearing  upon  the  same  subject  are 
cited  and  commented  upon  by  the  elementary  writers  above 
referred  to,  and  also  in  2  Smith's  Lead.  Cas.  202.  In  fact,  the 
limitation  as  to  the  time  within  which  the  tenant's  right  to  re- 
move fixtures  under  any  circumstances  endures,  as  pointed 
out  in  the  earlier  cases,  was  recognized  by  Lord  EUenborough 
in  the  leading  case  of  Elwes  v.  Maw,  3  East,  38,  in  which  the 
previous  judgment  of  Lord  Eenyon  in  Penton  v.  Bobart,  2  Id. 
88,  is  reviewed,  and  whatever  doubts  this  latter  case  may  have 
thrown  upon  Uie  subject  are  removed  by  the  later  decisions, 
and  especially  by  Baron  Aldersonin  Weetony.  Woodeocl,  supra, 
who  says;  '^  The  rule  to  be  collected  fix)m  the  several  cases  de- 
cided on  this  subject  seems  to  be  this:  that  the  tenant's  right 
to  remove  fixtures  continues  during  his  original  term  and  dur- 
ing such  further  period  of  possession  by  him  as  he  holds  the 
premises  under  a  right  to  still  consider  himself  as  tenant." 

In  this  country  the  decisions  are  numerous,  and  almost  if 
not  entirely  uniform  in  support  of  the  same  general  rule. 
Among  them  we  refer  to  Davis  v.  Buffum,  51  Me.  160;  Oarfield 
W.  Hapgood^  17  Pick.   192;   AUen  v.  Kennedy,  40  Ind.  142; 
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Davis  v.  Moss,  38  Pa.  St.  346;  Beers  ▼.  8u  John,  16  Conn. 
822;  Bliss  v.  Whitney,  9  Allen,  114;  85  Am.  Dec.  745;  Stater. 
EUiett,  11  N.  H.  540;  Reynolds  v.  Shtder,  6  Cow.  223;  Shepard 
T.  Spaulding,  4  Met.  416;  and  Preston  t.  Briggs,  16  Vt.  124.  In 
the  last  cited  case,  Redfield,  J.,  in  a  well-considered  opinion, 
giyee  this  terse,  and  as  we  think  accurate,  statement  of  the 
law:  *'  It  seems  equally  well  settled  that  all  fixtures  for  the 
time  being  are  part  of  the  freehold,  and  that  if  any  right  to  re- 
more  them  exists  in  the  person  erecting  them,  this  must  be 
exercised  during  the  term  of  the  tenant,  and  if  not  so  done, 
the  right  to  remove  is  lost,  and  trover  cannot  be  maintained 
for  a  refusal  to  give  them  up.'*  It  is  true  that  modem  decis- 
ions have  in  the  interest  of  trade  greatly  enlarged  the  number 
of  movable  or  trade  fixtures,  but  they  agree  with  the  earlier 
authorities  in  limiting  the  time  within  which  the  removal 
must  take  place.  They  hold  that  the  interest  which  a  tenant 
has  in  his  fixtures  consists  in  the  right  or  privilege  of  remov- 
ing them,  and  reducing  them  again  to  personal  chattels,  and 
that  this  is  a  right  or  privilege  which  may  be  lost  by  not  being 
exercised  in  due  time,  or  may  be  voluntarily  surrendered, 
abandoned,  or  waived.  The  position  sustained  by  the  over- 
whelming weight  of  authority,  both  English  and  American, 
and  apcient  and  modem,  is,  that  where  a  tenant  quits  posses- 
sion or  surrenders  the  premises  unqualifiedly  to  his  landlord 
without  removing  or  reserving  his  fixtures,  he  is  understood  to 
make  a  dereliction  of  them  to  his  landlord;  and  the  few  cases 
in  which  the  right  of  property  in  fixtures  has  been  held  to  re- 
main unchanged  after  the  termination  of  the  tenancy,  and  the 
surrender  of  possession  of  the  premises  by  the  tenant,  rest 
upon  the  particular  attendant  circumstances,  and  may  be  re- 
garded as  exceptional,  and  they  do  not  invalidate  the  general 
rule:  Tyler  on  Fixtures,  453. 

From  the  law  as  thus  stated,  it  clearly  follows  that  if  the 
tenant  in  this  case  had,  under  the  notice  to  quit  given  in  1880, 
removed  from  the  premises  without  severing  and  taking  with 
him  the  fixtures  in  question,  they  would  have  become  the 
absolute  property  of  the  landlord.  He  did  not,  however,  quit 
the  possession,  but  what  he  did  wacr  this:  he  recognized  the 
notice  as  putting  an  end  to  his  tenancy  by  the*  year,  and  ac^ 
cepted  from  his  landlord  the  lease  above  referred  to,  which 
took  effect  at  the  expiration  of  his  yearly  tenancy  under  the 
notice.  The  operative  effect  of  this  lease  as  a  eonvejrance, 
and  the  implied  obligation  thereby  cast  upon  the  lessee,  have 
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been  already  gfaUed*  It  is  a  leaae  for  a  torn  «f  jeora,  to  taka 
effect  upoa  the  eaq^tion  of  the  ptior  yearly  teoaney,  coir 
taixdng  terms,  eonditione,  and  Btipnlationa  which  did  not  per- 
tain to  the  prior  tenancy  by  the  year^  and  which  contained 
no  reservation  of  the  right  to  remove  the  fiztoxes  then  on  the 
promisee;  and  it  waa  nnder  this  leaae  that  the  tenant  con- 
tinned  in  possession.  The  qnestion,  then,  immediately  befine 
OS  is,  What  effect  had  the  acceptance  of  thk  lease,  and  eon^ 
tanning  in  possession  nnder  it,  npon  the  tenant's  right  to  re- 
move those  trade  fixtnzes?  And  here  again,  in  answer  to  this 
%Qestion,  all  the  elementaxy  writers  concur  in  laying  down  the 
proposition  that  if  a  tenant,  having  the  right  to  remove  fiz« 
tares  erected  by  him  on  the  demised  premises,  accepts  a  new 
lease  of  such  jHremises,  without  reservation  or  mention  of  any 
claim  to  such  iztuces^  and  enters  npon  a  new  term  thereun- 
der^  the  ri^t  of  removal  is  lost^  notwithstanding  his  actual 
possession  has  been  continuous.  And  the  reason  given  is, 
because  the  fixtures  set  upon  the  premises  at  the  time  of  the 
lease  are  part  of  the  tiling  demised,  and  the  tenant,  by  accept- 
ing a  leaae  of  the  land  without  reserving  his  right  to  the  fix- 
tures, has  acknowledgsd  the  right  of  his  landlord  to  them, 
which  he  is  afterwar<b  estopped  fieom  denying:  2  Taylor  on 
Landlord  and  Tenant,  sec.  552;  Ewell  on  Fixtnres,  174, 175; 
Tyler  on  Fixtures,  4S7-43d;  Orady  on  Fixtures,  98;  Gibboua 
on  Fixtures,  43;  Amos  ukL  Ferard  on  Fixtures,  117;  2  Smith's 
Lead.  Cas.,  8th  Am.  ed.,  214. 

The  English  cases  usTiially  cited  in  support  of  this  podtion  are 
Fitzherbert  v.  ShaWj  1  H.  Black.  258;  Heap  v.  Barton^  74  Eng. 
Com.  L.  273;  and  Thnuber  v.  East  Lfrndm.  WaUr  Warh  Co.,  2 
Barn.  A  CL  60&  And  the  more  recent  case  of  SKorp  v.  MilU- 
gan^  23  Beav.  419,  waa  a  case  where  tenants  in  poesession  had 
agreed  in  writing  to  take  a  lease  of  the  premises  fiom  their 
landlord  for  the  term  of  twenty-one  years.  Specific  perform- 
ance of  this  agreement  waa  decreed;  and  in  settUng  the  terms 
of  the  lease  to  be  executed,  the  tenants  insisted  that  it  should 
be  so  framed  as  to  pxotect  their  right  to  certain  fixtures  they 
had  erected  on  the  premises,  and  they  ad^ed  this  upon  the 
conceded  ground  that  if  not  thus  protected  they  would  be 
estopped  by  the  lease  fiiom.  claiming  their  trade  fixturea  But 
the  master  of  the  tolls  (Sir  John  Bomiify)  lefused  their  re- 
qneet,  saying  the  tenants  ought  to  have  intcodooed  the  excep- 
tions in  the  agreement  if  they  intended  their  fixtures  should 
not  become  the  landlord's  property.    From  these  authorities 
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we  cannot  doubt  that  if  this  caae  were  befive  an  BngUfih 
court  it  would  be  promptly  decided  in  &vor  of  the  landlord's 
right  to  these  fixtures. 

In  this  country,  the  question  seems  first  to  have  arisen  in 
the  case  of  Merritt  v.  Judd^  14  Cal.  69,  and  there  the  court 
followed  the  English  authorities,  saying  that  upon  the  ezecu- 
tioQ  of  the  new  lease  the  tenant  was  in  the  same  situation  as 
if  the  landlord,  being  seised  of  the  land,  had  leased  both  land 
and  fixtures  to  him.  The  same  ruling  was  subsequently  made 
by  Brady,  J.,  in  AbeU  v.  WtUiams^  8  Daly,  17,  in  the  court  of 
common  pleas  for  the  city  and  county  of  New  York.  A  dif- 
ferent oininion,  however,  was  expressed  by  Reynolds,^J.,  in  the 
city  court  of  Brooklyn,  as  reported  in  the  case  of  Devin  T. 
Dougherty^  27  How.  Pr.  461.  But  both  these  latter  cases  were 
decisions  by  courts  of  inferior  jurisdiction.  Finally  the  ques- 
tion came  before  the  court  of  appeals  of  New  York,  in  Lough' 
ran  v.  £om,  46  N.  Y.  792,  6  Am.  Rep.  193,  where  it  was  rear 
soned  out  and  the  authorities  reviewed.  ''In  reason  and 
principle,''  says  Allen,  J.,  in  delivering  the  opinion  in  that 
case,  *'the  acceptance  of  a  lease  of  the  premises,  including  the 
buildings,  without  any  reservation  of  right,  or  mention  of  any 
claim  to  the  buildings  and  fixtures,  and  occupation  under  the 
new  letting,  are  equivalent  to  a  surrender  of  the  possession  to 
the  landlord  at  the  expiration  of  the  first  term.  The  tenant  is 
in  under  a  new  tenancy,  and  not  under  the  old;  and  the  rights 
which  existed  under  the  former  tenancy,  and  which  were  not 
claimed  or  exercised,  are  abandoned  as  effectually  as  if  the 
tenant  had  actually  removed  from  the  premises,  and  after  an 
interval  of  time,  shorter  or  longer,  had  taken  another  lease, 
and  returned  to  the  premises.  A  lease  of  land  and  premises 
carries  with  it  the  buildings  and  fixtures  on  the  premises,  and 
the  tenant  accepting  a  lease  of  .the  premises  without  excepting 
the  buildings  takes  a  lease  of  the  lands  with  the  buildings 
and  fixtures,  and  acknowledges  the  title  of  the  landlord  to 
both,  and  is  estopped  firom  controverting  it"  Bo  in  Massa- 
chusetts substantially  the  same  doctrine  was  long  ago  an* 
nounced  by  Chief  Justice  Shaw,  in  Shepard  v.  SpavUing^  4 
Met  416,  the  circumstances  of  the  case  differing  only  in  the 
fact  that  there  was  an  interval  between  the  surrender  of  the 
Interest  under  the  first  lease  and  the  granting  of  the  seoond 
when  the  lessor  was  in  actual  possession.  Then  comes  the 
case  of  W{Ur%89  y.  Naiunud  Bank  of  Cambridge^  124  Mass.  671, 
26  Am.  Rep.  694,  which,  in  its  facts,  is  almost  identical  witli 
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ihe  one  now  befixre  ns,  and  in  which  the  oonrt,  speaking  hj 
Endicotti  J.,  reaffirma  the  same  role  in  a  reiy  carefnllj  lea* 
toned  opinion. 

Opposed  to  this  strong  arraj  of  authority  in  this  conntrj, 
and  to  the  whole  body  of  the  English  decidons,  stands  the 
case  of  Kerr  y.  KingAury^  89  Mich.  150;  88  Am.  Rep.  862. 
This  case  was  decided  about  the  same  time  as  the  one  last 
referred  to  in  Massachusetts,  and  no  reference  is  made  in 
either  to  the  other.  The  opinion  was  deliyered  by  Judge 
Cooley,  but  we  cannot  go  along  with  him  in  his  reasoning. 
We  are  not  able  to  discover  anything  ^^ absurd"  in  the  rule 
laid  down  by  the  other  authorities,  and  certainly  not  when 
applied  to  a  case  like  the  one  at  bar.  If  it  was  the  intention 
of  the  iMtrties  in  this  or  any  other  similar  case  that  the  right 
to  remove  fixtures  should  continue^  nothing  was  easier  than 
to  insert  in  the  lease  a  clause  to  that  effect;  and  it  seems  to 
us  reasonable  to  infer  from  the  absence  of  such  a  clause  that 
it  was  their  intention  that  this  right  should  no  longer  con- 
tinue. It  is  also  a  rational  inference,  if  not  a  presumption, 
that  the  parties  understood  what  they  were  doing,  and  what 
would  be  the  legal  construction  and  effect  of  the  instrument 
they  were  executing.  That  the  terms  of  this  lease  are  broad 
enough  to  convey  the  fixtures,  and  did  convey  them,  is  a  prop- 
osition about  wUch  we  cannot  entertain  a  doubt,  and  if  this 
be  so,  we  must  assume  the  tenant  knew  it.  It  is  also  to  be 
noted  that  this  was  the  first  written  lease  between  the  parties, 
and  is  not  simply  a  renewal  of  an  old  one  upon  the  same 
terms  and  conditions.  Its  office  was  not  to  effect  an  exten* 
sion  or  a  holding  over  under  and  upon  the  terms  of  an  exist- 
ing lease  or  a  former  tenancy,  but  to  create  a  new  tenancy 
upon  new  and  different  terms,  and  rum  conaUU  the  landlord 
would  have  granted  or  the  tenant  could  have  procured  such  a 
lease,  except  upon  the  condition  that  the  fixtures  should  re- 
main the  property  of  the  former,  and  the  right  to  remove  them 
be  abandoned.  At  all  events,  such,  in  our  opinion,  is  the  con- 
struction and  effect  of  this  instrument,  and  we  neither  know 
of,  nor  can  we  recognize,  any  ^'public  policy"  which  ought  to 
induce  the  courts  to  place  a  different  construction  or  give  a 
different  effect  to  a  lease  between  landlord  and  tenant  from 
that  given  to  other  contracts  between  other  parties,  or  to  set 
aside  a  well-settled  rule  or  principle  of  law,  in  order  to  pro* 
mote  the  interests  of  either  party  thereto. 

We  therefore  affirm  the  decree  so  for  as  it  deddes  that  the 
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''trAd«fixtoras''plaaed  ofmftUie  pvemiaeft  poor  to  tbeyaMr 
1880  now  bel<ttig  to  the  Iandloi:d.  This  purfc  of  the  doom  \b 
enpported  by  a  very  able  opinion  of  the  court  belov  found  in 
tbe  ceeord. 

We  haye  encountered  eome  diffi^nltj  in  aaeertaining  from 
the  record  predeeijr  wh«t  tiiinge  tlie  decree  covere,  because  it 
does  not,  as  it  ooght^  contain  a  particular  deacription  and 
enumeration  of  them.  lietSi  however,  have  been  forniehed 
w  by  coun^  on  both  Fides,  and  as  they  are  in  eubetantial 
agreement,  iro  shall  take  them  aa  our  guide. 

The  principal  things  enumerated  ia  theeo  lista  ase,  the 
bake-house  and  oven,  the  fountsia  in  the  yard,  the  awadng  in 
front  of  the  bouse,  the  furnace  in  the  cellar  for  heating  the 
building,  the  wash-tubs  in  the  laundry,  the  grates  for  buning 
coal  fastened  into  the  fire-places  in  the  rooms,  the  inside  shut- 
ters to  the  windowsy  the  counter  in  the  office-rooms^  the  coun- 
ter and  Aelvuii;  in  the  cigar-store,  the  counts,  shelving,  and 
mirrors  ia  the  bar-room  (the  mirrors  being  glas»a  framed  and 
fastened  into  panek  made  in  the  wall,  and  not  merely  framed 
mirrors  hung  on  hooks),  the  shelving  in  the  pantry  stomroom, 
and  the  incdde  iron  doom  ia  the  stahle.  We  have  carefully 
examined  the  testimony  in  the  record  as  ie  the  eonatruction, 
and  the  mode  of  annexatioA  er  atfcadimeat  to  the  freehold,  of 
all  the»  thii^,  and  have  also  considered  the  obviooe  purpose 
with,  which  they  were  put  iqpoDi  the  premises,  and  are  of  qpin- 
ion  they  are  all  ''iarade  fixturos,''  the  right  to  remote  which 
the  tenant,  under  the  view  we  have  above  taken  of  the  lease, 
has  losL  So  iSw,  ihesefore,  aa  the  decree  eovers  these  thingp 
we  affirm  it* 

But  the  lists  also  eontala  the  ioe-hoase,  the  cow-stable,  and 
the  carriage  indosore  or  covering.  From  the  iestimoBy,  the 
ice-house  appears  to  be  simply  a.  wooden  siraotare  or  bidldiag 
resting  by  ita  own.  weight  ca  flat  sbmes  laid  upon  the  surface 
of  the  ground*  The  earth  waa  not  excavated  for  the  purpose 
of  holding  the  ice,  nor  was  there  any  etiker  foundation  £6r  the 
building  than  the  stones  referred  tou  WanAswkgh  v.  MaUn^  4 
Ad«  &  S.  884,  was  a  case  where  a  wooden  bara  waa  erected  en 
a  foundation  of  brick  aad  stcnes  let  into  the  groand,  on  which 
the  bacn  rested  bgr  weii^t  aloae,  and  all  the  judges  of  the 
king's  beach  held  it  wm  ncfb  a  fixtuie  at  alL  Lord  Denman, 
G.  J.,  said:  "QuestienB  as  to  fixtares  generally  arise  between 
the  prima  facie  right  of  the  landlord  on  the  one  hand,  and 
exceptions  ia  &var  cf  tcade  or  of  teaants  on  the  otbei.    Bui. 
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the  first  question  must  be,  whether  the  erection  be  a  part  of 
the  freehold.  If  it  be  not  united  to  the  freehold,  we  oannot 
say  that  it  is  a  part  of  it;  and  here  it  is  not  so  united,  and 
therefore  not  a  fixture."  Many  other  authorities  to  the  same 
efiect  might  also  be  dted,  but  we  deem  this  one  sufficient 
The  cow-fitable  and  carriage  coyering  seem  also  to  be  wooden 
structures  of  the  same  character,  and  not  more  united  to  the 
freehold  than  the  ice-house.  So  far,  therefore,  as  the  decree 
covers  these  structures  we  reverse  it. 

In  the  other  case,  in  which  Bitter  alone  is  the  appellee,  pre- 
cisely the  same  questions  are  involved,  and  the  decree,  being 
in  the  same  form,  must  be  disposed  of  in  the  same  way. 

Decrees  affirmed  in  part  and  reversed  in  part,  and  causee 
remanded.  ^^^^^^ 

What  abm  Pixtvrb8,  OmmtALur:  Fatter  r.  OrmmeU,  40  K.  T.  S87|  lOt 
Am.  Dm.  480,  and  note  4(92|  41)8;  jDkcI&v  ▼.  Bmti,  67  Md.  493|  1  Am.  8t 
E^  Sea^  aadnoto;  Tymmr.Pott,  106 N.  T.  217;  S  Am.  St.  B^  4ia 

Lemast  Qmrnata  PaxKinB  nuxivo  ob  at  Bhd  of  Tdm  mat  Bbkotv 
SvoR  FiXTVBxa,  whioh  he  has  placed  thereon^  m  can  be  taken  away  withoat 
injury  to  the  premises;  and  the  hiw  is  partioalariy  favorable  to  the  tenant  in 
this  regard:  WMt.  Bmda,  4  Gray,  256;  44  Am.  Dee.  64;  JM^  ▼.  AutUn,  46 
liL  156;  98  .Am.  Dm.  848;  Omuml  t.  Sagkimif,  U  Mich.  249;  52  Am.  Rbj^ 
617. 

TnAFv  HAS  RBAflOXABUi  TofB  vnHDi  WiODB  TO  BmcoTs  Fdctubh^ 
and  if  he  is  prevented  by  the  landlord  from  removing  them,  he  has  a  reason- 
able time  after  the  interference  so  to  do:  Ooodman  v.  BannUni  etc  M.  B.  Co,, 
45  Mo.  83;  100  Am.  Dee.  816.  If,  faowwrer,  tbe  taumt  aUews  them  to  z«. 
main,  hm  Qght  will  myt  nobsod  to^e  tern  of  »  aew  kue  not  prondiag  for 
the  lemovab  £Md«M  T.  AhU,  lOB  Ind.  808;  68  Am.  Bep.  500. 


Williams  v.  Huntinoton. 

res  MABTLAxn,  fioai 
VioexiABLa  iRSTBUMJum.  —  Whxii  It  is  Showv  or  AcnoH  on  PfiOKO- 
SQBT  TTon  BT  IiTDOBSU  AGAnrsT  Maxsb  that  the  note  ww  obtained 
vtthoat  eenridecatiflQ  hy  the  original  payee,  and  that  he  fraadnlsntly 
tmaafmed  &^  oonteaiy  to  the  e^prem  paotest  of  the  makec^  the  bordea 
is  on  the  plaintifl^  to  entitle  him  to  reoover,  to  establish  that  h*  is  the 
homa/de  owner  of  the  note,  and  that  he  acquired  it  for  valae  before  ma- 
tority,  wttiiont  notme  or  knowledge  of  any  infirmity  in  its  origin  or  its 


Yaov^isav  Han  mm  anv  FtaCBAto  at  DnooiniT  will  not»  ocd^ 
aaiily,  bo  evidsnoe  of  had  faith,  bnt  where  tho  disoonnt  is  vaiy  larger 
that  eireomstanoe  m^y  be  considered,  in  connection  with  sU  the  othet 
fMl%  in  dstarmining  the  qnettion  of  the  pnndiasBr^  good  futh* 
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QvimoR  or  Fraud  ob  Bad  Farb  ov  Past  ov  Holdbs  ov  Notb  is  U 
be  datermiiMd  from  all  tlio  Iftoti  attending  ite  parehaaa  by  bim,  witboat 
nf  eronoo  to  the  soppoeed  or  annulled  oondvet  d  otfaen  if  litaatod  aa  be 


BOMA    FXDB   PUBOHAaiR    OV  COXMSBOAL  PaPIB  VOE  VaLUI^  BBIOKI  Ma- 

TUUTT,  witboQt  notice  or  knowledge  of  any  def eote  in  it|  aoqviree  title 
thereto  against  the  world,  and  bis  right  of  leeovaiy  thereon  ia  not  re- 
atrieted  to  the  aom  actoaUy  paid  by  him,  bvt  be  ia  entitled  to  reeovw 
the  amount  of  the  paper  in  foU. 

W.  L.  Marburj/y  and  Charles  MankoUy  for  the  appellant 

/.  Alexander  Pruton^  for  the  appellee. 

McShebby,  J.  The  cause  of  action  in  this  case  is  a  prom- 
issory note  dated  February  20, 1884,  signed  by  the  appellant, 
and  payable  in  fifteen  months  after  its  date  to  Andrew  J.  Guise 
and  Company,  for  two  thousand  five  hundred  dollars.  It  was 
indorsed  by  the  payee  to  the  order  of  W.  H.  Harrison,  from 
whom  the  appellee  claims  to  have  purchased  it  in  good  fSEuth, 
without  knowledge  or  notice  of  any  infirmity,  two  months  be- 
fore its  maturity,  for  $1,850.  Harrison  indorsed  the  note  in 
blank.  Upon  the  trial  in  the  court  below,  after  all  the  evi- 
dence had  been  submitted,  the  appellee  presented  one  prayer 
and  the  appellant  three.  The  court  of  common  pleas  granted 
JtisX  of  the  appellee  and  rejected  all  of  the  appellant's.  From 
these  rulings,  the  judgment  being  against  him,  the  defendant 
has  appealed. 

By  the  instruction  granted  at  the  instance  of  the  appellee 
the  jury  were  directed  that  if  they  should  find  that  the  de- 
fendant signed  the  note,  that  Guise  indorsed  and  passed  it  to 
Harrison,  that  Harrison  passed  it  to  the  plaintiff  for  a  valuable 
consi  deration  before  said  note  became  due,  and  that  plaintiff 
purchased  the  note  without  notice  of  any  fraud  in  the  obten- 
tion  of  said  note  or  in  the  indorsement,  or  of  any  failure  of  con- 
sideration, then  the  plaintiff  would  be  entitled  to  recover  the 
full  amount  of  the  note;  and  that ''  there  is  no  evidence  in  the 
case  legally  sufficient  from  which  they  can  find  that  the  plain- 
tiff had  any  knowledge  or  notice  of  fraud  or  want  of  consid- 
eration in  the  making  of  said  note,  or  in  the  indorsement 
thereof  to  said  Harrison." 

At  the  trial  it  was  shown  that  this  note,  together  with  two 
others,  each  for  the  like  amount,  and  another  for  eight  hundred 
dollars,  had  been  signed  by  the  appellant  and  made  payable 
to  Guise,  and  that  they  had  been  delivered  to  the  latter  with- 
out any  consideration  whatever.    According  to  one  version  of 
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(he  transaotion,  Gnise  was  to  raise  the  numqr  on  tbeee  notes, 
and  after  dedncting  five  per  cent  commissions,  he  was  to  pay 
the  net  proceeds  to  the  appellant;  but  according  to  Gnise's  own 
testimonfyihe  appellant  was  indebted  to  him  in  the  snm  of 
twenty  thousand  dollars  for  alleged  services  rendered  the  ap- 
pellant in  some  other  business  a£fair.  The  nature  of  these 
services  is  best  stated  in  the  language  of  Guise  himself.  He 
says:  *'0n  several  occasions  I  had  occasion  to  go  into  Mr.  Wil- 
liams's office,  and  I  there  met  him  [the  appellant]  one  day, 
and  he  picked  up  off  the  table  a  piece  of  paper  which  after- 
wards proved  to  be  a  deed;  I  read  it  over, — it  was  a  very  short 
paper, — and  he  said  his  £Either  and  Mr.  Orville  Horwitz  wanted 
him  to  sign  that  deed;  I  read  it  carefully,  and  I  said:  '  Ernie, 
if  you  do  that,  you  will  sign  away  your  patrimony.'  He  said 
he  would  never  do  it  unless  he  was  crazy  or  drunk;  the  result 
was,  that  they  did  spirit  him  away  to  Europe;  when  he  came 
back,  he  came  right  back  to  me;  I  advanced  some  more  money; 
he  told  me  about  the  young  lady  he  was  about  to  marry,  and 
I  think  they  both  came  to  see  me  frequently."  ''  And  these 
are  the  services  for  which  you  claim  twenty  thousand  del- 
lars?"  ^'  I  do."  It  appeared  further  that  Guise  was  destitute 
of  means,  a  borrower  of  small  sums  of  money,  and  a  man 
without  any  business  occupation;  though  at  one  time  he  had 
been  a  court  bailiff.  Before  he  indorsed  this  note  to  Harrison 
he  was  warned  by  the  appellant  and  by  others  not  to  negotiate 
it,  and  a  demand  was  made  upon  him  to  surrender  all  of  these 
notes  because  the  whole  transaction  was  a  swindle,  and  be- 
cause the  appellant  ^'had  been  trapped, — tricked  into  giving 
these  notes  without  any  due  consideration."  He  even  entered 
into  negotiations  with  the  wife  of  the  appellant  for  the  return 
of  these  notes  in  consideration  of  the  payment  by  her  to  him 
of  the  sum  of  $150.  After  this  he  made  the  indorsement  to 
Harrison,  but  upon  what  consideration,  if  any,  does  not  ap- 
pear; and  subsequently  the  appellee,  after  first  being  shown 
the  note  on  this  street,  and  after  making  inquiries  fix>m  Guise 
in  regard  to  it,  purchased  it.  The  appellee  says  that  Harrison 
was  '*  a  kind  of  real  estate  broker,  agent,  and  so  on,"  and  that 
he,  the  appellee,  was  engaged  in  the  business  of  maJdng  books 
on  horse-races,  and  that  he  bought  paper  and  notes. 

It  has  been  explicitly  decided  by  this  court  in  TotUn  v.  fiiey, 
67  Md.  462,  that  where  the  defendant  shows  that  the  note  sued 
on  liad  been  tainted  in  its  inception  or  indorsement  with  fraud, 
or  had  been  procured  without  consideration,  or  lost  or  stolen 
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before  it  esme  to  the  poBBeesion  of  {he  holder,  fbe  harden  of 
proof  is  shifted,  and  it  then  is  ^  incumbent  npon  the  plaintiff  to 
show  that  he  acquired  the  note  fxma  fide^  for  Talne,  in  the  nraal 
couree  of  burineee,  before  maturity,  and  under  circumstanees 
that  create  no  preeumption  that  he  knew  of  the  existence 
of  the  facts  that  impeached  the  validity  of  the  instrument 
It  is  obvious  from  the  brief  statement  which  we  have  nmde 
of  the  facts  bearing  upon  this  branch  of  the  case  that  there 
was  evidence  before  the  jury  tending  to  show  that  the  note  was 
obtained  without  any  consideration  whatever,  and  further  es- 
tablishing the  fact,  without  contradiction,  that  the  note  was 
passed  by  Guise  fraudulently  without  authority,  and  indeed, 
contrary  to  the  express  protest  of  the  appellant.  The  appellee 
was  therefore  obliged,  before  he  could  legally  recover,  to  es- 
tabiisb  by  proof  that  he  was  the  bona  fide  owner  of  the  note; 
that  he  acquired  it  for  value  before  maturity,  and  without 
notice  or  knowledge  of  any  infirmities  in  its  origin  or  its  trans- 
fer. In  discharge  of  the  burden  thus  cast  upon  him,  the 
appellee  offered  his  own  testimony,  and  none  other.  Its  credi- 
bility was  wholly  for  the  jury  to  determine.  They  were  at 
liberty  to  disregard  it  altogether,  if  in  their  judgment  it  was 
intrinsically  improbable,  or  if  it  was  stamped  with  or  inherently 
furnished  indications  of  its  unreliability.  But  the  court  in  in- 
structing the  jury  that  to  entitle  the  plaintiff  to  recover  they 
must  find  that  he  was  such  bona  fide  pmrchaser  before  matu- 
rity for  value,  without  noticej  at  the  same  time  also  explicitly 
told  them  that  there  was  no  evidence  from  which  they  could 
find  that  he  had  any  notice  or  knowledge  of  fraud  or  want  of 
consideration  in  the  making  of  said  note  or  in  the  indorsement 
thereof.  The  last  clause  of  this  instruction  was  erroneous,  be- 
cause thefe  was  evidence  before  the  jury  from  which  they 
might  have  legally  inferred  that  the  appellee  was  not  the  bona 
^de  owner  of  the  note  for  value  before  maturity  and  without 
notice.  He  was  not  engaged  in  the  business  of  buying  noteSi 
and  he  did  not  acquire  this  one  in  the  usual  course  of  busi- 
ness. Gambling  was  his  occupation;  he  bought  but  one  other 
note  about  the  same  time  he  purchased  this  one,  and  it  also 
was  a  note  made  by  the  appellant  He  purchased  both  at 
very  heavy  discounts,  one  at  nearly  thirty  jwr  cent  only  two 
months  before  its  maturity,  and  the  other  at  over  fifty  per 
cent.  Whilst  the  mere  &ct  that  a  note  has  been  purchased 
at  a  disooont  will  not  ordinarily  be  evidence  of  bad  faith, 
yet  where  that  dieoount  is  very  hagp^  the  cigcmustance  maj 
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b»  maMeni,  in  eomiaetfon  with  all  the  otber  flMl%  fa  de- 
tmninii^  ttw  quealion  of  the  purchaser^  good  fidtli:  A0i0ort 
▼.  2\M0fi  Claiming,  104  XT.  S.  606. 

The  appellee  kziefr,  he  sajs,  when  baying  fhe  note  par* 
•haeod  at  a  dfscouit  of  orer  fifty  per  oeiity  that  he  was  bi^* 
ing  a  hursoit;  fhoagh  why  he  Imew  thie  he  does  not  explain 
ftarther  than  to  state  that  it  was  a  note  payable  on  demand. 
Bnt  that  tad  did  not  of  itsdf  inToIve  or  imply  a  lawsnit 
This  statement  of  his  Is  only  eapable  of  explanation  upon  the 
assompticm  that  he  had  received  infiyrmation  from  Omse  that 
there  were  sneh  infirmities  attaching  to  the  note  as  woold 
naturally  cause  paymrat  to  be  resisted.  He  knew  Gnise,  and 
he  was  aware  that  he  was  a  man  without  means  and  without 
oocupationy  and  that  he  was  entirely  unlikely  to  haye  honestly 
in  his  possession  such  a  large  amount  of  negotiable  paper,  or, 
haying  it,  equally  unlikely  to  dispose  of  it  honestly  so  near 
its  maturity  at  such  mmous  rates  of  discount,  at  the  very 
time  he  was  assuring  the  appellee  that  the  note  ^was  as  good 
as  gold.''  The  appellee  also  knew  Harrison,  and  he  knew 
him  likewise  to  be  so  devoid  ci  means  as  to  be  compelled  to 
bimow  small  sums  of  money,  and  he  must  therefore  have 
known  tliat  it  was  wholly  improbable  that  would  or  could  be 
the  owner  of  a  promissory  note  for  so  large  an  amount  of 
money.  The  peouHar  and  unusual  manner  in  which  and  the 
place  where  he  was  first  approached  by  Harrison  to  buy  the 
note,  and  the  subsequent  interviews  at  the  appellee's  house, 
and  the  visit  by  the  latter  to  Ouise  before  the  purchase, 
strongly  impress  upon  the  whole  transaction  the  character* 
istics  of  a  firaudulent  confederacy.  And  this  is  made  more 
striking  by  the  fiiilure  to  produce  Harrison  as  a  witness,  or  to 
account  for  his  absrace.  It  was  perfectly  competent  fbr  the 
jury,  by  bringing  these  three  parties  together, — the  payee,  the 
indorsee,  and  the  holder, — as  the  record  presents  them,  to  find, 
from  the  evidence  before  them,  tliat  the  transfer  of  the  note  by 
Guise  was  a  mere  scheme  and  device  to  place  the  note  in  a 
position  where  it  would  be  difScult  to  assail  it;  and  to  fbrther 
find  that  Harrison  and  the  ajypellee  were  participants  in  and 
parties  to  that  scheme  and  that  device.  We  therefore  think 
that  the  concluding  portion  of  the  instruction  was  erroneous. 
The  jury  should  have  been  allowed  to  pass  upon  the  question 
of  the  ai^Uee's  bona  fides^  and  upon  the  further  questioii  as 
to  whether  he  had  notice  or  knowledge  of  fraud  in  T 
tion  and  in  the  transfer  of  the  note. 
▲m.  St.  bv..  vou  vl— si 
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Inasmuch  as  the  first  prayer  presented  by  the  appellant 
placed  the  bnrden  of  proof  upon  the  appellee  to  show  bona 
fides  in  his  purchase  of  the  note,  in  the  eyent  of  the  jury  find- 
ing the  circumstances  indicative  of  the  existence  of  imperfec- 
tions in  its  indorsement,  we  think,  for  the  reasons  already 
assigned,  that  it  correctly  presented  the  law  of  the  case  in 
this  respect,  and  that  it  should  consequently  have  been 
granted.  It  places  the  burden  of  proof  where  the  law  re« 
quires  it  to  rest,  under  such  circumstances,  and  forbids  a  re- 
covery unless  the  holder  of  the  note  satisfied  the  jury  that  he 
was  the  bona  fide  owner  for  value  before  maturity,  without 
notice  or  knowledge.  There  is  no  room  to  doubt  the  correct- 
ness of  this  prayer  under  the  authority  of  Totten  v.  Bucy^  57 
Hd.  452,  and  the  cases  there  referred  to.  The  refusal  of  the 
court  to  grant  it  was  such  an  error  as  requires  a  reversal  of 
the  judgment. 

By  the  second  prayer  of  the  appellant  the  court  was  asked 
lo  instruct  the  jury  to  the  effect  that,  in  determining  whether 
the  plaintiff  acted  in  good  fiaith  in  purchasing  the  note,  tb<p 
jury  might  consider  the  circumstances  in  the  knowledge  of 
the  plaintiff  at  that  time,  and  if  they  should  find  that  there 
was  anything  in  those  circumstances  calculated  to  excite  the 
suspicion  of  a  reasonable  man,  who  desired  to  avoid  partici- 
pation in  the  circulation  of  a  firaudulent  note,  and  calculated 
to  cause  such  a  man  to  make  proper  inquiry  as  to  its  bona 
fideSf  and  that  plaintiff  failed  to  make  such  inquiries,  that 
then  they  might  infer  want  of  good  faith  from  such  conduct. 
The  action  of  the  court  in  rejecting  this  prayer  was  without 
error.  It  is  true  that  at  one  time  this  doctrine  obtained  the 
sanction  of  the  courts:  Oill  v.  CvbUt^  8  Bam.  &  C.  466;  but 
it  was  soon  questioned:  Baekhause  v.  Harriionf  5  Bam.  A 
Adol.  1098;  and  was  finally  distinctly  overmled:  Oaodman  v. 
Harvey^  4  Ad.  &  E.  870. 

In  Murray  v.  Lardncr^  2  Wall.  110,  the  leading  cases  on 
both  sides  of  this  question  are  fully  and  ably  reviewed.  The 
supreme  court  states  the  law  on  this  subject  in  these  words: 
'^Suspicion  of  defect  of  title,  or  the  knowledge  of  circumstances 
which  would  excite  such  suspicion  in  the  mind  of  a  pradent 
man,  or  gross  negligence  on  the  part  of  the  taker  at  the  time  of 
the  transfer,  will  not  defeat  his  title.  That  result  can  be  pro- 
duced only  by  bad  faith  on  his  part The  rule  laid  down 

in  the  class  of  cases  of  which  GUI  v.  Cvhitt^  3  Bam.  &  C.  466, 
is  the  antitype,  is  hard  to  comprehend  and  difficult  to  apply. 
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Ono  innooeDt  holder  may  be  more  or  less  suspicious  under  simi- 
lar circumstances  at  one  time  than  at  another;  and  the  same 
remark  applies  to  prudent  men.  One  prudent  man  may  also 
suspect  where  another  would  not,  and  the  standard  of  the  jury 
may  be  higher  or  lower  than  that  of  other  men  equally  pru- 
dent in  the  management  of  their  affairs.  The  rule  established 
by  the  other  line  of  decisions  had  the  advantage  of  greater 
clearness  and  directness."  The  same  rule  was  applied  by  this 
court  in  Totten  v.  Bucy^  57  Md.  452,  where  it  is  said:  ''The 
question  is  not  what  facts  the  knowledge  of  which  will  or  will 
not  be  sufficient  to  put  the  party  on  inquiry,  but  the  question 
is,  whether  the  party  had  knowledge  of  the  infirmity  of  the 
note  at  the  time  of  the  transfer  to  him;  or  in  other  words, 
whether  he  procured  the  note  in  good  faith  for  valuable  con- 
sideration." See  also  Com.  &  Farm,  Nat.  Bank  y.  First  Nat. 
Bank,  80  Id.  11.  See  also  Cromwell  ▼.  County  of  Sae^  96  U.  S. 
51.  The  question  is  one  of  fraud  or  bad  faith  on  the  part  of 
the  taker  of  the  note,  and  that  is  as  susceptible  of  proof  by 
circumstantial  as  by  direct  evidence.  If  it  is  sought  to  be 
established  by  the  former  medium  of  proof,  its  existence  is 
simply  a  conclusion  drawn  from  all  the  facts  offered  in  evi- 
dence; and  that  conclusion  cannot  be  made  to  depend  u|K>n 
any  such  uncertain  and  fluctuating  standard  as  the  suppcwed 
conduct,  under  similar  circumstances,  of  prudent  men,  or  the 
suspicions  that  such  men  might  entertain.  All  the  facts  at- 
tending the  transaction  are  admissible  in  evidence;  and  from 
those  facts,  without  reference  to  the  supposed  or  assumed  con- 
duct of  others  if  situated  in  the  same  way,  the  jury  are  to  find 
the  £act  alleged, — the  imputed  fraud  or  bad  faith, — if  it  can 
be  fairly  and  reasonably  inferred  therefrom.  There  was 
therefore  no  error  committed  by  the  rejection  of  this  prayer. 

By  the  third  prayer,  the  court  was  asked  to  instruct  the 
jury  that  if  they  should  find  that  the  note  was  procured  by 
fraud,  or  was  fraudulently  negotiated,  then,  even  though  they 
should  find  that  the  plaintiff  purchased  the  note  before  ma- 
turity, in  good  faith,  for  value,  without  notice  as  to  such  fraud, 
the  plaintifiT  would  only  be  entitled  to  recover  the  amount  ac- 
tually paid  for  the  note,  with  interest  in  the  discretion  of  the 
jury. 

There  was  no  error  in  the  rejection  of  this  prayer.  It  must 
be  admitted,  however,  that  there  is  some  diversity  of  opinion 
with  respect  to  the  legal  proposition  it  asserts.  That  proposi- 
tion .' '  broadly  stated  in  1  Paniel  on  Negotiable  Instruments, 
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Bee  768y  and  hi  2  Randolph  on  Commercial  Paper,  Bee.  452; 
but  it  Beems  to  ns  that  the  autboritieB  quoted  or  referred  to  by 
these  aQtbon  do  not,  with  a  few  exceptions,  support  the  text. 
In  oar  opinion,  the  weight  of  authority  and  the  reason  of  the 
law  are  decidedly  the  other  way.  It  would  protract  this  opin- 
ion to  an  unreasonable  length  if  we  were  to  review  each  of  the 
cases  relied  on  by  the  appellee,  and  each  of  those  referred  to 
by  the  text-writers;  but  it  may  be  stated  as  the  result  of  a 
careful  examination  of  them  that,  with  but  few  exceptions, 
they  may  be  classified  under  three  heads,  vis.:  1.  Cases  where 
the  note  sued  upon  had  been  taken  bona  fide  as  collateral 
security  for  a  less  amount  from  a  party  who  held  it  subject  to 
equities  or  defenses;  2.  Cases  where  the  consideration  agreed 
to  be  paid  for  the  purchase  of  the  note  had  been  paid  only  in 
part,  without  notice  or  knowledge  of  the  infirmities  attaching 
to  the  note,  and  the  residue  of  the  consideration  had  been  paid 
after  the  purchaser  received  such  notice;  and  3.  Where  the 
i^ote  has,  under  the  provision  of  some  statute,  been  declared 
void  because  tainted  with  usury. 

Of  the  first  class,  the  case  of  Allaire  v.  ffartshamej  21  N.  J. 
L.  GG3,  97  Am.  Dec.  175,  is  an  illustration.  In  that  case, 
llartshomo  sued  Allaire  on  a  note  of  fifleen  hundred  dollars 
at  ninety  days,  made  by  Allaire.  The  note  had  been  mis- 
applied by  one  Pettis,  to  whom  it  had  been  intrusted.  He 
pledged  it  to  the  plaintiff  as  a  security  for  $750  borrowed  on 
Ilartshome's  check,  and  also  as  security  for  a  four-hundred- 
dollar  acceptance.  The  court  charged  the  jury  that  if  any 
consideration  was  given  by  the  plaintiff  for  the  note,  "  they 
should  not  limit  their  verdict  to  the  amount  so  given,  but 
ehould  find  the  whole  amount  due  on  the  face  of  the  note." 
The  case  was  carried  to  the  court  of  errors  and  appeals  of 
New  Jersey.  The  court  reversed  the  judgment,  and  held  that, 
although  a  bona  fide  holder,  Ilartshorne  could  recover  only 
the  amount  of  his  advances.  The  case  of  Dresser  v.  Missouri 
and  Iowa  ITy  Const.  Co.,  93  U.  S.  02,  liclongs  to  the  second 
class.  In  this  class  of  cases,  the  courts  have  limited  the  re- 
covery to  the  sum  paid  before  the  purchaser  was  chargeable 
with  notice  of  the  infirmities  of  the  note;  and  hare  refused  to 
allow  a  recovery  of  the  sum  paid  after  obtaining  such  notice, 
upon  the  ground  that,  as  to  the  sum  last  paid,  he  was  not  a 
bona  fide  purchaser  without  notice. 

The  case  of  Easiwan  v.  Shaw,  65  N.  Y.  522,  and  the  case  of 
Sauerwein  v.  Brw^Mr^  1  Harr.  A  G.  478,  fall  within  the  third 
olasB. 
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Keither  of  ilMM-ekesfis  of  casern  is  ttppttetUe  hen.    Those 
which  are  dmotly  m  peiiii  are  ad  oppoisd  telihe  fturfaneirtfll 
priociples  goveEiiinc  ^^  icaafiiBr  of  and  tiw  acqnintion  dl 
title  to  commerGaJ  paper,  aad  .am  so  emphatically  vepudia/ted 
by  the  very  higbeit^aatiuKity,  thai  we  do  not  feel  wmrranted 
in  following  them.     Oomiiieroial  psper  may  he  bM  and 
bought  for  what  it  will  hring.    One  who  hoys  it  fai  good  futh, 
before  maturity,  for  value,  without  ngtioe  or  knowledge  of  any 
defects  in  it,  aeqaine  a  tiUa  to  it  0ood  agafaat  the  world: 
Hurray  v.  Lardner,  aapra.    The  title  thus  pwrohaaed  ie  not  a 
title  to  a  part  lof  the  notOi  bnt  to  the  whole  note.    Such  a  pxur- 
chaeer  becomes  the  aheolato  owner  of  it,  with  e^ery  incideirt 
and  right  of  complete  owneiehip.    But  the  doetiine  of  the 
prayer  we  are  considering  limits  and  qualifies  the  purchaser's 
title  and  ownership,  and  though  he  may  have  acted  in  the 
most  absolute  good  futh,  restricts  his  right  of  leoovery  to  the 
sum  actually  paid  by  him  Sat  the  instrument    The  adoption 
of  such  a  doctrine  would  in  a  great  measure  fetter  and  im- 
pede the  negotiability  of  all  eommerotal  paper  sold  at  a  dis- 
count, and  would  require  the  puzohaser,  for  his  own  protection, 
to  make  inquiry  in  regard  to  the  origin  and  transfer  of  the 
note,  or  to  take  it  without  such  inquiry  at  his  peril.    This 
would  be  disastiojos  in  its  oonsequenoee,  and  is  in  direct  op- 
position to  the  best  considered  cases.    In  the  case  of  Dre$8er 
V.  Misnuri  and  Iowa  Ry  0<m$t.  Co.^  aupro,  suit  was  brought 
by  a  bimafide  indorsee  against  the  maker,  and  it  was  nhown 
that  the  holder  agreed  to  purchase  before  maturity  and  in 
good  faith;  that  he  paid  part  of  the  purchase-money,  but  be- 
fore paying  the  residue  he  was  made  aware  of  the  fraud 
through  which  the  note  was  procured,  but  notwithstanding 
that  knowledge,  he  paid  the  residue.    He  claimed,  however, 
that  he  was  entitled  to  reoover  in  fuU;  bnt  he  was  restricted 
to  a  recovery  of  the  amount  paid  before  receiving  such  notice. 
The  court  uses  this  language:  ^^  The  argument  of  the  plaintiff 
in  error  is,  that  negotiable  paper  may  be  sold  for  such  sum  as 
the  parties  may  agree  upon,  and  that,  whether  such  sum  is 
large  or  small,  the  title  to  the  entire  paper  passes  to  the  pur- 
chaser.   This  is  true,  and  if  the  plaintiff  had  bought  the  notes 
in  suit  for  five  hundred  dollars  before  maturity,  and  without 
notice  of  any  defense,  and  paid  that  sum,  or  given  his  negc^ 
tiable  note  therefor,  the  authorities  cited  show  that  the  whole 
interest  in  the  notes  would  have  passed  to  him,  and  he  could 
have  reoovered  the  full  amount  due  upon  them.^ 
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This  same  queetion  is  also  very  folly  considered  by  the  su- 
preme court  of  the  United  States  in  CromweU  v.  Cownty  of  SaCy 
96  U.  S.  51.  That  was  a  case  where  bonds  issued  by  acounty, 
and  alleged  to  be  tainted  with  fraud  in  their  inception,  were 
purchased  in  good  faith  without  notice  -of  the  fraud,  before 
maturity,  for  a  sum  below  their  par  value;  and  it  was  insisted 
that  the  holder  could  only  recover  the  amount  paid  by  hira, 
and  not  the  face  value.  The  court  says:  "We  are  of  opinion 
that  a  purchaser  of  a  negotiable  security  before  maturity,  in 
cases  where  he  is  not  personally  chargeable  with  fraud,  is  enti- 
tled to  recover  its  full  amount  against  the  maker,  though  he 
may  have  paid  less  than  its  par  value,  whatever  may  have  been 
its  original  infirmity.  We  are  aware  of  numerous  decisions  in 
conflict  with  this  view  of  the  law;  but  we  think  the  sounder  rule, 
and  the  one  in  consonance  with  the  common  understanding  and 
usage  of  commerce,  is,  that  the  purchaser,  at  whatever  price 
takes  the  benefit  of  the  entire  obligation  c(  the  maker.  .... 
This  rule  in  no  respect  impinges  upon  Ifae  doctrine  that  one 
who  makes  only  a  loan  upon  such  paper,  or  takes  it  as  col- 
lateral security  for  a  precedent  debt,  may  be  limited  in  his 
recovery  to  the  amount  advanced  or  secured."  We  do  not 
deem  it  necessary  to  allude  to  other  cases  upon  this  subject. 

For  the  errors  indicated  in  granting  the  instruction  of  the 
appellee  taking  from  the  jury  the  question  of  the  appellee's 
honn  fides  in  acquiring  the  note,  and  in  rejecting  the  first 
prayer  of  the  appellant,  the  judgment  must  be  reversed,  and  a 
new  trial  will  be  awarded. 

Mbrb  Want  or  CosrsmsftATiOH  lOB  Nbqotiablk  IwnMauan  wnx  mot 
Avail  against  indorsee  for  Talne,  before  matnrity»  and  withoat  notice^  and 
It  is  only  in  oases  where  a  strong  sospioion  of  fraud  is  raised  that  the  plain- 
tiff is  bound  to  show  under  what  circnmstanoea  he  became  the  holder:  New 
HamoverBamky.  Bridgen,  98  N.  C.  67;2  Am.  St.  Rep.  817,  and  note. 
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NORTH  CAROLINA. 


Edwards  u  Bowdbn. 

Duds. — Oihibal  Ritlb  ia  that  Dbbd  uum  bs  Uphxld  if  posdble,  and 
the  term*  and  phraseology  of  description  will  be  interpreted  to  that  end 
if  this  csa  reasonably  be  done  consistently  with  the  principles  and  rules 
of  law. 

DxacRiPTioN  IN  Dud  of  "a  tract  of  land  lying  in  Greene  County,  North 
Ouolina»  adjoining  the  lands  of  Patrick  lon&ch  and  R.  N.  Bowden,  situ- 
ate on  the  east  side  of  the  road  leading  (rom  Jemsalem  Church  to  Pat- 
rick Lynch'sy  it  being  a  portion  of  their  part  of  the  original  Gray  B^ 
Pridger  tract,  and  containing  fifty  acres,"  sufficiently  points  to  a  par- 
tionlar  tract  €i  land,  so  described  as  that  it  may  be  identified  by  proper 
parol  oridenca. 

Action  to  foreclose  a  mortgage.  The  head-note  and  <q[»iii- 
ion  state  the  oaee. 

W.  O.  Monroe^  for  the  plaintifik 

Hbbbimon,  J.  OeneraUy,  if  the  description  of  the  land  in* 
tended  to  be  embraced,  and  the  title  thereto  ccmyeyed  by  the 
deed|  is  bo  indefinite  or  nncertain  as  that  it  fails  to  designate 
the  land  meant,  the  deed  is  inoperative  and  void.  It  is,  how- 
oyer,  a  general  role  that  the  deed  must  be  upheld  if  possible, 
and  the  terms  and  phraseology  of  description  will  be  inter- 
preted with  that  view  and  to  that  end  if  this  can  reasonably 
be  done.  The  court  will  effectuate  the  lawful  purpose  of  deeds 
and  other  instruments  if  this  can  be  done  consistently  with 
the  principles  and  rules  of  law  applicable:  Prodar  r.  Pocl^  4 
Dev.  87a 


Digitized  by 


Google 


A88  Edwards  v.  Bowden.  [N.  Carolina, 

We  think  that  the  doBcription  in  the  deed  in  question  of 
the  land  embraced  by  it  eufBciently  points  to  a  particular 
tract  of  land, — not  an  indefinite  and  undefined  part  of  a 
tract,  but  a  certain  tract  so  described  as  that  it  may  be 
ascertained. 

If  the  words  "it  being  a  portion  of  their  part  of  the  original 
Gray  R.  Pridger  tract,  and  containing  fifty  acres,"  be  omitted 
from  ihe  description,  it  would  bo  substantially  like  that  held 
to  be  sufficient  in  Kitchen  v.  Herring ,  7  Ircd.  Eq.  190.  The 
words  in  that  case  were  "a  certain  tract  of  land  l3ring  on  the 
southwest  side  of  Black  River,  adjoining  the  lands  of  William 
Haffland  and  Martial,"  and  in  McLawhom  v.  WorthingtoUy  98 
N.  C.  199,  the  description  held  to  bo  sufficient  was,  "all  that 
tract  or  parcel  of  land  situate  in  said  county,  and  bounded  as 
follows:  Adjoining  the  lands  of  Augustus  Braxton,  James 
Hines,  T.  N.  Manning,  Cobb  Tripp,  and  others,  containing 
360  acres,  more  or  less."  So  that  if  the  words  of  description 
were  only  these:  "A  tract  of  land  lying  in  Greene  County,  North 
Carolina,  adjoining  the  lands  of  Patrick  Lynch,  and  R.  N.  Bow- 
den, situate  on  the  east  side  of  the  road  leading  from  Jerusalem 
Church  to  Patrick  Lynch's,"  there  could  be  no  reasonable 
question  as  to  the  sufficiency  of  the  description.  Then  do  the 
additional  words,  "it  [the  land]  being  a  portion  of  their  part 
[that  is,  the  part  of  Patrick  Lynch  and  R.  N.  Bowden]  of  the 
original  Gray  R.  Pridger  tract,  and  containing  fifty  acres," 
control  the  description,  and  render  it  insufficient?  We  think 
not. 

The  laet-recited  words  were  not  the  principal  or  leading 
words  of  description,  but  intended  simply  to  give  the  deecnp- 
tion  more  particularity  by  designating  the  land  as  "a  tract 
lying,"  etc.,  "  it  being  a  portion  [a  designated,  described  por- 
tion] of  their  part,"  eta;  that  is,  a  tract  of  £fty  acres  identified 
and  taken  from  "  their  part  of  the  original,"  etc.  Hence  the 
land  is  described  as  "a  tract,"  a  body  of  land  having  distinctive 
J  identity,  "adjoining  the  lands  of,"  etc.  How  could  it  adjoin  the 
{ lands  of  the  persons  named  if  it  were  not  designated  by  some 
I  boundary?  If  it  were  a  confused,  undescribed  portion  of  *^ their 
part  of  the  original  Gray  R.  Pridger  tract,"  it  is  JM>t  at  all 
probable  that  it  would  have  been  described  as  "a  tract  of  l&nd 
Ijiag,"  etc^  adjoining  "their"  land. 

The  interpretation  of  the  description  of  the  land  we  have 
thus  given,  it  seems  to  us,  is  reasonable,  and  it  renders  the  deed 
operative,  if  the  plaintiff  can  on  the  trial,  by  proper  evidence, 
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ideDtify  the  Imnd  at  described  in  the  deed*    He  mvBt  gire  evi- 
d^Ke  of  a  tcaei  of  land  as  designated. 
Error.  

BEsraomiG  Dbsgriftioiis  nr  Dubb,  That  is  Obbxaih  Whioh  mat  bi 
Madb  Cbbtain:  yhoon  r.  Porter,  34  Miaa.  697;  69  Am.  Dm.  408;  Pur$ley  v. 
Euf^  22  lowtty  11;  92  Am.  Deo.  860;  and  any  desoription  wiB  be  held  good 
tiiat  wiU  eaaUe  one  to  idntify  the  land:  Nebtmr.  J?f«Aad^44  Mo.  696; 
100  An.  Deo.  828;  Omm  V.  «Xmk%  8S  Ala.  290;  S  Aflk  Bt  Bep.  71L 


Pitt  -v.  Moobb. 

[«  Nona  Oaboluu,  SkJ 
fipxame  PsBvoBKAxaK. —Pabol  Cobtbaot  to  Catnm  Labd^wux  bot  bb 
SPBomOALLT  Enjoboes,  unless  the  defendant,  in  his  answer,  sahmits  to 
perform  the  parol  agreement  as  charged  in  the  oomplaini^  or  nnless  he 
admits  it,  and  neither  by  plea  nor  answer  insists  upon  the  statate  of 
fntnds. 

AXABOVeH    PaBQL    ACOCBBHBIIT   TO   &BLL   LaND    WnX    NOT  BB  EnJOBCBD, 

yet  the  party  repudiating  the  contract  will  not  be  allowed  to  enjoy' the 
benefits  of  permanent  improviements  pat  upon  the  land  by  one  relying 
on  the  contracb  without  compensation  for  the  additional  value  arising 
from  such  improyements. 
PAatna.  —  JtniBTa  oar  Mobtoaoebb  oar  Lands  mat  bb  Afibcted  in  an 
aotion  for  an  aoooonting  in  which  it  may  beoome  necessary  to  sell  the 
lands  and  distribute  the  proceeds,  juid  they  oii|^  therefore,  to  be  made 
parties  to  such  action. 

Civil  action  hrooght  by  M.  B.  Pitt,  exeoator  of  the  will  of 
James  Lawrence,  deoeased,  against  S.  L.  lleooe. 

J.  L.  Bridgers^  for  the  appellant. 

/.  B.  BatcheloTf  for  the  respondent. 

Davis,  J.  It  is  allied  and  admitted  that  James  Lawrence, 
late  of  Edgeeooibe,  died  in  said  tconnty^  in  1884,  leaving  a  last 
will  and  tostsiiDent,  whicdi  was  ihily  piwed,  and  the  plaintiff, 
executor  thefeim  named,  Anihy 'qnaJified  as  such,  and  that,  by 
the  teivns  at  aaid  will,  ke  is  anthomed  to  soil  the  interest  of 
his  testatKurin  the  property  mentioned  in  ilie  pleadings.  It 
ako  ii^paars  tluub,  at  the  time  of  tlie  death  of  the  testator,  and 
for  JSMDO  4ime  prior  .thereto,  fae  and  the  defendant  were  part- 
B6V8  Ajoid  tenants  ia  cominon  of  certain  mill  property,  situated 
near  the  village  of  Sparta,  in  Edgecombe  County,  each  owning 
OB&^half  iinteiiest 

It  is  forthor  saUeged,  Jimong  other  things,  that  tho  testator 
and  defeadaat  earned  on  a  general  milling  businefiR  at  the 
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mill  owned  by  them,  and  that,  for  the  better  utilisation  of  tbo 
property,  the  mill-hooBe  and  a  doable  tenement-hoaee  need 
therewith  ''were  moved  about  forty  yards  up  stream,  where  a 
new  dain  had  been  built  for  more  than  twenty  years,  which 
said  dam  is  upon  the  lands  of  the  said  Hoore,  on  the  one  side 
of  the  stream,  and  the  lands  of  Lawrence  and  Moore  on  the 
other,  and  was  built  at  a  place  on  the  stream  formerly  gov-  . 
ered  by  the  mill-pond,  and  the  mill-was  built  on  the  land  of 
Moore,  immediately  below  said  dam,  and  above  the  old  dam, 
and  the  opposite  side  of  said  stream  belongs  to  Moore  and 
Lawrence,  Ihe  mill-wheel  now  being  at  a  place  in  the  mill- 
pond  as  it  was  constructed  before  the  old  dam  broke  and  the 
new  one  built;  he  (Moore)  agreeing  and  contracting,  in  con- 
sideration of  a  payment  made  by  said  Lawrence  to  him,  to 
convey  by  deed  a  title  in  fee  to  one-half  interest  in  the  site 
or  parcel  of  land  on  which  said  houses  were  located  after  the 
changes  mentioned, — being  about  one  tenth  of  an  acre, — so 
that  it  should  become  the  common  property  of  the  partner- 
ship." 

The  complaint  further  alleges  that  the  defendant  promised, 
from  time  to  time,  to  convey  to  the  testator  his  half-interest 
in  the  new  site,  as  set  forth,  and  has  repeatedly  admitted  the 
payment  therefor  by  said  testator,  but  he  never  conveyed 
said  title  in  the  lifetime  of  the  testator,  and  that  since  his 
death  the  plaintiff  executor  has  demanded  of  the  defendant 
''  that  he  convey  said  title  to  those  lawfully  entitled  thereto, 
which  he  has  refused  to  do^  alleging  that  the  entire  property 
was  his,  and  that  be  did  not  intend  to  account  for  it  in  any 
way." 

The  complaint  also  alleges  that  the  defendant  is  insolvent; 
that  up  to  the  time  of  the  death  of  the  testator  he  and  the 
defendant  divided  the  tolls  weekly;  that  the  plaintiff  has  de- 
manded that  the  defendant  oontinue  to  make  such  a  division 
until  the  property  could  be  divided  by  sale,  but  that  the  de* 
fendant  refuses  to  so  divide,  but  takes  and  appropriates  the 
entire  tolls,  etc.,  to  the  irreparable  damage  of  the  estate  of 
the  plaintiff's  testator,  and  he  asks  for  judgment  declaring 
that  the  estate  of  his  testator  is  entitled  to  an  interest  of  one 
half  in  the  property;  that  a  sale  be  ordered  and  a  receiver 
appointed,  etc. 

The  answer,  so  far  as  it  is  material,  states,  in  substance, 
that  after  operating  the  mill  by  plaintiff's  testator  and  defend* 
ant  on  the  first  site  until  about  eight  years  prior  to  this  actic»i« 
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^'the  mill-hoase  and  machinery  in  it  was^  hj  their  joint  ac- 
tion,  removed  np  the  stream,  and  put  upon  lands  then  in 
pOBsesfiion  of  the  defendant,  vhich  be  had  thereafter  conveyed 
by  mortgage  to  A.  T.  Bruce  &  Co.,  and  that  said  Bruce  A  Co. 
had  no  notice  of  such  removal  until  it  was  accomplished,  and 
they  are  still  the  owners  of  the  same  as  mortgagees";  that 
neither  before  the  removal  of  the  mill,  nor  at  the  time  of  its 
removal,  was  anything  said  by  plaintiff's  testator  to  the 
defendant  about  purchasing  the  land,  and  the  first  time  the 
subject  was  mentioned  between  them  was  about  a  year  after 
the  removal,  when  the  testator  said  to  the  defendant:  ^^We 
have  never  agreed  about  the  price  of  the  land  where  the  mill 
now  sets  ";  to  which  defendant  replied  that  he  '^was  ready  to 
fix  the  price  and  execute  the  deed  for  it";  when  the  plaintiff's 
testator  said  'Mt  made  no  difference  about  a  deed,  so  he  kept 
it  as  long  as  he  lived,  he  was  satisfied."  They  continued 
thereafter  to  operate  the  mill  by  managers  of  their  selection, 
and  to  divide  the  proceeds  equally,  till  the  death  of  the  tes- 
tator. He  describes  the  location,  and  says  that  when  removed 
every  part  of  the  mill  was  put  upon  his  land,  and  denies  that 
he  ever  promised,  except  as  stated,  *'  to  make  title  to  plain- 
tiff's testator  for  one-half  interest  in  the  present  mill  site,  or 
that  he  has  ever  admitted  that  he  has  received  payment  there- 
for," etc. 

He  denies  that  he  is  insolvent  It  was  agreed  that  the 
mortgage  to  Bruce  A  Co.  was  executed  subsequent  to  the  ereo- 
tion  of  the  mill  on  the  present  site,  and  that  they  knew 
nothing  of  any  agreement  between  plaintiff's  testator  and  the 
defendant,  and  that  the  following,  which  shall  be  taken  in 
lieu  of  a  copy  of  the  mortgage,  is  all  therein  pertaining  to  the 
mill  property  in  controversy,  to  wit:  ''Also  my  one-half  inter- 
est in  the  five  acres  of  land  sold  by  said  Moore  to  Oeorge  C. 
Sugg,  and  afterwards  sold  by  his  administratrix,  including 
the  large  grist-mill  and  fixtures,  and  all  the  personal  property 
used  therewith,  known  as  the  Sparta  Mills." 

There  was  no  evidence  in  writing  of  any  agreement  or  con- 
tract in  regard  to  the  removal  or  erection  of  the  mill  upon  the 
land  of  the  defendant,  and  he  objected  to  the  first  and  sixth 
issues,  as  there  was  no  evidence,  other  than  parol,  bearing 
upon  them;  and  he  insisted  that,  whether  claiming  under  the 
parol  contract  for  the  purchase  of  an  interest  in  the  land,  or 
under  a  license,  the  plaintiff  must  fail. 

The  following  are  the  issues  submitted  (the  first  and  sixth 
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objected  to  hf  delendant),  with  fhb  rmponBOB  tbereto,  juod 
juclgiiient<Qf  •the<ooart: — 

"  1.  Did  ihe  defendant  promiae  to  ezocnte  a  deed  4o  Law- 
renoe  for  one  jbalf  of  the  present  mill  site?    A.  Yes. 

*'  2.  Did  Lawrence  pay  the  defendant  for  the  ooe-half  inter- 
est?   A.  No. 

"3.  If  not,  what  is  the  valne  of  one  half  of  the  land  on 
which  the  mill  sets?    A.  Ten  dollars. 

"  4.  What  is  the  value  of  the  permanent  improvements  pat 
upon  the  land  of  the  defendant  by  the  defendant  and  Lawrence 
as  copartners?    A.  Fifteen  hundred  dollars. 

'^  5.  Did  Lawrence  contribute  his  half  of  the  expenses  in- 
curred by  the  erection  of  the  same?    A.  Yes. 

''  G.  Was  the  mill  moved  by  Lawrence  and  defendant  upon 
defendant's  land  with  the  understanding  and  agreement  that 
the  land  was  to  be  partnership  property  upon  the  payment  by 
Lawrence  of  one  half  the  value  of  the  land?    A.  Yes. 

'*  Upon  the  verdict  the  plaintiff  moved  for  the  judgment  of 
the  court  declaring  a  lien  upon  the  land  upon  wldch  the  mill 
sets,  and  the  permanent  improvements  thereon,  to  the  extent  of 
•one  half  the  value  of  said  permanent  improvements  as  found 
by  the  jury,  and  the  appointment  of  a  commissioner  to  sell  the 
land  and  improvements  to  enforce  the  lien,  unless  the  defend- 
ant shall  in  the  mean  time  pay  off  and  discharge  the  same. 
Upon  consideration,  it  is  adjudged  by  the  court  that  the  mo- 
tion is  disallowed,  aiid  the  defendant  moving  for  judgment  non 
obaianU  veredicto,  it  is  adjudged  by  the  court  that  the  defend- 
ant go  without  day." 

1.  Is  the  plaintiff  entitled  to  have  a  specific  performance  of 
the  promise  made  by  the  defendant  to  execute  to  his  testator 
a  deed  for  one  half  of  the  mill  site? 

The  plaintiff  insists  that,  though  not  in  writing,  the  contract 
as  alleged  is  substantially  admitted  by  the  defendant,  and  tite 
equity  of  the  plaintiff  not  denied,  and  that  the  objectkn  that 
it  was  not  in  writing,  but  by  parol,  could  only  be  taken  by 
answer,  and  as  the  statute  was  not  set  up  as  a  defease  in  tha 
answer,  that  question  is  not  before  the  court. 

We  take  a  di&rent  view. 

The  defendant  does  not  admit  any  payment  or  perfori»anoey 
or  part  performance,  by  the  testator,  so.fer  as  it  relates  to  any 
contract  or  agreement  for  the  pnwibftae  of  or  title  to  the  land 
to  which  the  mill  was  moved. 

There  is  not  only  the  fact«  us  Soami,  tliat  the  teetaAor,  Law- 
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recce,  never  paid  the  defendant  for  the  cne-balf  iaterest,  but 
the  plaintiff  fails  to  set  out  the  consideration  or  price  to  be 
paid,  which  is  an  essential  and  necessary  part  of  the  contract. 
It  is  true,  the  jury  finds  that  there  was  an  agreement  to  con- 
vey, and  that  the  land  was  to  be  partnership  property,  and 
that  it  was  worth  ten  dollars;  but  what  was  the  contract  price? 
None  is  alleged  in  the  complaint,  and  none  seems  to  have  been 
agreed  on.  The  law  required  the  contract  to  be  in  writing, 
and  there  is  nothing  to  distinguish  it  from  Chdley  v.  Mckcy,  84 
N.  C.  434,  and  like  cases,  in  which  it  is  held  that  the  courts 
will  not  enforce  parol  agreements  for  the  sale  of  land,  unless 
in  cases  when  the  defendant  in  his  answer  submits  to  perform 
the  parol  contract  as  charged  in  the  complaint,  '^or  when 
he  admits  it,  and  neither  by  plea  nor  answer  insists  on  the 
statute.*' 

2.  Is  the  defendant  liable  to  the  estate  of  plaintifi''s  testator 
for  the  permanent  improvements  put  upon  the  land  jointly  by 
the  testator  and  the  defendant,  to  the  extent  of  the  one  half  of 
the  costs  thereof  paid  by  said  testator? 

Whatever  may  have  been  the  ancient  rule,  it  is  now  well  set- 
tled by  many  decisions,  from  Baker  v.  Caraon,  1  Dev.  &  B.  Eq. 
381,  iu  which  there  was  a  divided  court,  but  Ruffin,  C.  J.,  and 
Gaston,  J.,  concurring,  and  Albea  v.  Griffin^  2  Id.  9,  by  a 
unanimous  court,  to  Hedgepeth  v.  Rose,  95  N.  C.  41,  that  where 
the  labor  or  money  of  a  person  has  been  expended  in  the 
permanent  improvement  and  enrichment  of  the  property  of 
another  by  a  parol  contract  or  agreement  which  cannot  be 
enforced  because,  and  only  because,  it  is  not  in  writing,  the 
party  repudiating  the  contract,  as  he  my  do,  will  not  be 
allowed  to  take  and  bold  the  property  thus  improved  and  en- 
riched, *^  without  compensation  for  the  additional  value  which 
these  improvements  have  conferred  upon  the  property,"  and 
it  rests  upon  the  broad  principle  that  it  is  against  conscience 
that  one  man  shall  be  enriched  to  the  injury  and  cost  of 
another,  induced  by  his  own  act. 

In  the  case  before  us,  the  land  on  which  the  mill  was  situ- 
ated was  of  little  value, — only  ten  dollars, — the  improvements 
put  upon  it  more  valuable, — worth,  by  the  finding  of  the  jury, 
fifteen  hundred  dollars, — and  put  up  by  the  plaintifTs  testa- 
tor and  the  defendant  at  their  joint  expense,  with  the  under, 
standing  and  agreement  that  they  should  own  the  properly  as 
partners,  and  they  continued  to  deal  witli  it  as  partnership 
property  down  to  the  death  of  the  testator.    While  this  agree- 
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meDt  cannot  be  enforced  as  a  valid  contract  for  the  sale  of 
land,  equity  will  not  permit  the  defendant  to  enjoy  the  ben- 
efits of  its  without  compensation.  It  was  not  by  his  mere 
license  that  the  improvements  were  put  npon  his  land, — it 
was  coupled  with  an  ezpenditore  of  money  by  which  the  land* 
was  improved,  and  therefore  coupled  with  an  interest,  which 
gave  to  the  testator  rights  of  which  the  defendant  cannot  de- 
prive him  by  a  repudiation  of  his  parol  agreement:  WiU.  & 
Tar,  R.  R.  Co.  v.  Battle,  66  N.  C.  641. 

In  Bridges  v.  Purcell,  1  Dev.  &  B.  492,  it  is  left  an  open 
question  "  whether  a  license  to  do  an  act  which,  in  its  conse- 
quences, permanently  afiects  the  property  of  him  who  gives  it, 
when  so  acted  on  that  what  is  done  cannot  be  conveniently 
undone,  may  be  regarded  as  a  grantee  of  an  interest  to  the  ex- 
tent of  the  consequences  thereby  authorised,  and  therefore  not 
revocaMo;  or  whether  the  license  does  not  necessarily  imply  a 
permibDion  for  the  thing  done  to  remain,  notwithstanding  the 
continuing  consequences;  and  therefore  the  licenser,  on  a  prin- 
ciple of  good  faith,  may  be  forbidden  to  withdraw  it,  without 
indemnifying  him  who  trusted  thereto.''  The  settlement  of 
these  questions  was  not  necessary,  as  Judge  Gaston  said,  to 
the  determination  of  that  case,  but  we  think  that  they  have 
been  settled,  by  adjudications  since,  in  favor  of  the  equity  of 
those  who,  acting  in  good  faith,  have  expended  money  or  labor 
in  improving  the  property  of  others  in  whom  they  trusted. 
Such,  we  think,  is  the  equity  of  the  plaintiff  in  this  case. 

He  is  entitled  to  compensation  to  the  extent  of  one  half  of 
the  value  added  to  the  land  in  question  by  the  permanent  im- 
provements made  thereon. 

8.  It  is  conoedecAhat  by  the  terms  of  the  testator's  will  the 
plaintiff  has  authority  to  make  sale  of  his  interest  in  the  mill, 
but  the  defendant  objects  that  the  plaintiff  sets  up  a  partner- 
ship between  his  testator  and  the  defendant,  and  that  this 
action  cannot  be  maintained,  because  the  property,  being 
partnership  property,  vests  in  the  surviving  partner  under 
section  1326  of  the  code. 

The  action  is  substantially  for  the  settlement  of  .the  part- 
nership, and  the  plaintiff  is  entitled  to  have  an  account,  and 
to  receive  one  half  of  the  net  profits  accrued  since  the  last 
settlement  between  the  defendant  and  his  testator,  and  one 
half  of  the  enhanced  value  to  the  land  by  reason  of  the  im- 
provements, and  this  relief  is  within  the  scope  of  the  plain- 
tiff's prayer,  and  warranted  by  his  complaint. 
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4.  It  appears  that  after  the  erection  of  the  mill,  A.  T.  Bmoe 
&  Co.  became  the  mortgagees  of  the  defendant's  '*  one-half  in- 
terest" in  the  property  in  question,  and  a>i  they  thereby  be- 
came the  legal  owners  of  defendant's  interest,  and  their  rights 
may  be  affected  by  the  settlement,  they  ought  to  be  made  par- 
ties to  this  action. 

There  is  error,  and  this  will  be  certified  to  the  end  that  fur- 
ther proceedings  may  be  had  in  accoidance  with  this  opinion. 

Bight  ov  Pebson  to  Bboovxr  Dakaois  fob  Failubs  or  OfHSR  Pabtt 

TO    PbBVOBM    OoKTBAOT    not  VaUD  UlTDBB   THB   StATDTB    07    FbAUSS,   AS 

WHXBx  Impbotbubiits  abb  Put  on  Lahb,  ob  Oihbb  Aon  Donb  Rely- 
mo  0FOir  Suboobtbactb.  —By  the  rigid  rules  of  the  oomnum  law,  whoever 
pat  improrementi  npoa  real  estate  did  so  at  his  periL  No  matter  though 
he  acted  in  good  faith  and  in  the  honest  conviction  that  the  land  was  his, 
whenever  any  other  party  judicially  established  his  title  to  thp  land,  snch 
party  had  a  right  to  all  the  improvements  situated  upon  it:  Paraons  v.  ifose^ 
16 Iowa,  440;  JAmqueHY.  Ten  J^  40 Id.  213;  i^tmett v. BioXie, 2 Pick. 607; 
HumpluTy  v.  Newman^  51  Me.  40;  Bomier  v.  Wiggins^  62  Tex.  126.  But 
the  role  of  the  civil  law  was  more  liberal,  and  permitted  one  who  had  made 
permanent  improvements  on  land  in  hit  possession,  under  the  bona  fide  belief 
that  he  was  the  owner  of  it,  to  exact  full  compensation  for  the  value  of  surb 
improvements,  less  the  value  of  the  use  of  the  land,  before  he  could  be  com- 
pelled to  surrender  it:  iHclsam  v.  iSttdUe,  6  Pftige,  390, 404.  Courts  of  equity 
adopted  this  rule  of  the  civil  law,  and  first  applied  it  in  cases  where  the  true 
owner  came  into  equity  as  a  complainant  seeking  an  account  against  the  pur- 
chaser for  mesne  profits  after  a  recovery,  of  the  land  in  an  action  at  law,  or 
when  such  owner  had  only  an  equitable  title,  and  was  compelled  to  sue  in 
equity  for  a  recovety  of  the  land.  In  these  cases,  the  court  refused  its  aid 
to  the  complainant^  except  upon  the  terms  of  compensation  to  the  ho/mfidt 
purchaser  for  his  improvements:  Pvtmmi  v.  RUthk,  G  Pdge,  890, 401;  Oreen 
V.  Biddltf  8  Wheat.  77;  Bamberger  v.  TVimer,  18  Ohio  8t  263;  82  Am.  Dea 
488;  Parmme  v.  Hoiei^  10  Iowa,  440;  Smith  v.  Drake,  23  N.  J.  Eq.  302;  Sale 
V.  Onrtd^SeU;  8  Bush,  636;  Mmer  v.  Btdtman,  60  N.  Y.  337.  The  rule  thus 
adopted  in  equity  was  subsequently  imported  into  the  common-law  courts  in 
the  equitaUs  action  of  trespsss  on  the  case  for  mesne  profits,  so  fau*  as  to 
limit  the  recovery  in  such  action  to  the  excess  of  profits  after  deducting  the 
vslne  of  the  permanent  improvements  made  on  the  land  by  the  defendant  in 
^ood  foith,  and  in  the  honest  belief  that  the  land  was  his:  Daweom  v  (Trsv, 
29  W.  Va.  333^  336;  Puinam  v.  Tgler,  117  Pil  St  670,  688;  WalberY.  Hunk- 
bert,  65  Id.  407;  Jadeom  v.  Loamie,  4  Cow.  168;  16  Am.  Dec  3i7;  Wood  v. 
Wood,  83  N.  T.  676;  Davie  v.  Louk,  30  Wis.  308;  PoOe  v.  Cullum,  68  lU.  217. 
The  equity  of  the  bomifide  possessor  who  bad  made  lasting  and  permanent 
improvements  upon  Unds  which  turned  out  to  be  another's  was  so  strong 
and  persuasive  as  to  force  its  recognition  to  this  partial  extent  by  courts  of 
law  without  the  aid  of  statute:  Parmme  v.  Moeea,  16  Iowa,  440,  446.  And 
the  whole  doctrine  of  compensation  for  improvements,  except  as  fixed  and 
prescribed  by  statute,  commonly  known  as  "betterment  acts,**  is  an  out' 
growth  of  equity,  and  rests  on  equitable  principles:  Barton  v.  Land  Co,,  27 
Kan.  634. 
Apart  from  local  statutes,  that  above  stated  was  tht*  full  uxteut  of  iLe 
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wiitf  to  >  ftoutt  JUU  pnwii iiwir  in  thb  comitry,  mtfl,  in  IMl,  Jndge  Story  de. 
cided  m  fayor  of  the  power  of  eoorti  of  equity  to  gnat  affirmAtiTe  relief  at 
the  suit  of  a  bonajide  poeeeawr  against  the  trae  owner:  Bright  r,  Boyd,  I 
Story,  47S.  And  after  an  additional  hearing  of  the  same  caae^  he  restated 
his  opinion,  "affirming  and  maintaining  the  broad  doctrine,  as  a  doctrine  of 
equity,  that,  so  far  as  an  innooeat  purobaser  for  a  valnaUe  eonadscation, 
without  notice  of  any  infirmity  in  his  title^  has,  by  his  improvemeats  and 
meliorations,  added  to  the  permanent  Talne  of  the  estate,  he  is  entitled  to  a 
full  remuneration,  and  that  such  increase  of  Talue  is  a  Hen  and  charge  on  the 
estate,  which  the  absolute  owner  is  bonnd  to  discharge  before  he  is  to  be  re> 
stored  to  his  original  rights  in  the  land  ":  BHghi  ▼.  Boyd,  2  Story,  005.  See 
review  of  this  case  In  note  to  8eoU  t.  Dmm,  1  Dev.  It  B.  Uq.  425;  80  Am. 
Dec.  178.  The  Tiews  of  Judge  Story,  in  BrigJU  ▼.  Boyd,  sspro,  were  adopted 
in  Herring  ▼.  Pollard,  4  Humph.  302,  40  Am.  Dee.  653,  theeonrt  holdingthat 
a  party  making  improvements  upon  the  lands  of  aaotbei^  hispoaussion  being 
bona  fide  under  a  contract  to  purchase,  which  is  void  beesose  not  in  writing, 
con  recover  in  a  court  of  equity  the  value  of  snch  improivenienta  The  same 
was  held  in  JHfatheum  v.  DaaoiB,  6  Humph.  804^  and  the  doctrine  was  approved 
by  the  same  court  in  the  following  eases:  Swnfkreya  v.  HoiUmger,  S  Sneed, 
229;  Rhea  v.  Alliton,  3  Head,  178;  Gainer  v.  Bwddletion,  4  Heisk.  226;  8tmM 
V.  Smoot,  12  Lea,  274.  So  the  doctrine  has  been  recogniied  and  adopted  by 
the  highest  courts  of  some  of  the  other  states:  See  VqUa  v.  Fleming,  29  Mo. 
152;  77  Am.  Dec.  557;  Umon  HaU  v.  Morrimm,  89  Md.  281;  Vom  v.  2>im- 
ham,  24  Tex.  366;  BateherY.  BriggB,  6  Or.  81;  MeQee  v.  WalSa,  57  Miss.  508; 
34  Am.  Rep.  483.  And  the  supreme  court  of  North  Carolina  in  several  cases 
has  recognized  the  doctrine  of  betterments  to  the  extent  of  the  enhanced 
value  of  the  land,  where  the  contract  for  the  sale  of  land  has  been  rescinded, 
or  the  title  has  failed  by  reason  of  the  ooDtraet  not  being  in  writing:  See 
WeOerell  v.  Oorman,  74  N.  0.  603;  Hmr.  Brower,  76  Id.  124;  SmithT.  Stew- 
art, 83  Id.  406,  and  other  decisions  cited  in  the  principal  case.  Neverthelsss, 
it  is  said  that  the  opinion  of  Judge  Story,  in  Brighi  v.  Boyd,  oupra,  "  though 
often  favorably  quoted,  cannot  be  considered  as  the  established  law  of  this 
country,  apart  from  the  statute,  because  it  has  rarely  had  occasion  to  be  re- 
viewed, inasmuch  as  the  'betterment  acts'  have  become  the  predominant 
statutory  system  of  the  oountry":  Shipman,  J.,  in  Oritwold  v.  Bragg,  18 
Blatchi  202;  48  Conn.  577;  and  see  Taylor  v.  Fotier,  22  Ohio  St.  255,  267. 
And  the  rule  that  the  value  of  improvements  can  be  used  at  the  utmost  only 
as  a  set-off  against  the  rents  and  profits  claimed,  is  well  sustained  by  au- 
thority: See  Wood  v.  Wood,  83  N.  T.  575;  PvlaM  Comity  v.  State,  42  Ark. 
118;  />am9V.  Louk,  30  Wis.  308;  IStlnam  v.  Tyler,  117  Pil  St  570,  588. 
Nor  will  a  court  of  equity  give  to  an  occupant  oompensation  for  improve- 
ments, unless  there  are  circumstances  attending  his  possession  which  affect 
the  conacience  of  the  owner,  and  impose  an  obligation  upon  him  to  pay  for 
them  or  allow  for  their  value  against  a  demand  for  the  use  of  the  property: 
See  Putnam  v.  Ritchk,  6  P^ge,  390;  Melxm^UmT,  Banmm,  81  Md.  425;  MiU 
V.  nm,  3  H.  L.  Gas.  828;  Foley  v.  Kirk,  83  N.  J.  £q.  171;  Colt  v.  Johmm,  53 
Miss.  94;  Ooodwin  v.  Lyon,  4  Port.  297.  A  purchaser  of  land  by  parol,  who 
has  failed  to  comply  with  his  contract,  and  abandoned  the  possession  without 
the  fault  of  the  vendor,  is  not  entitled  to  recover  for  improvements  put  by 
him  upon  the  land:  Bainer  v.  Buddteekm,  4  Heisk.  223.  And  improvements 
and  expenditures  made  on  tiie  faith  of  a  contract  within  the  statute  of  frauds, 
with  the  knowledge  of  the  owner,  give  no  equity  to  the  purchaser  to  retain 
possession  until  he  is  repaid:  Harden  v.  Baye,  9  Pa.  St.  151;  and  see  NonrU 
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▼.JEr«f^  l6'CU..tt8.  Aputf^QOiitmet  to  ^agr  for  tthe  imiiniw— itii  ^cgoa 
UbA  is  not  within  tb«  atatnte  «f  fstads  tm  a  aak  of  aa  intwMft  i&  iUadi 
Loiofr ▼.  WhUer$,lCom.  263;  Otd^ro^'w.  C^lBboeO,  2 GU.  i89;  M  Aid.  Dao. 
S60;  ^iofcq/MM  ▼.  Batidt,  1  Morti^  175;  39  Am.  Deo.  45&  And  it  ia  held 
tiait  if  a  party  makaa  a  parol  agreement  for  the  aala  <tf  land,  and  pats  tha 
pnTrbaifr  in'poaneaainB,  <and  aftenrawda  idtea  admntage  of  tha  faet  'thait  tha 
aontraot  i«  mid  hy  the  atatote  of  Iranda,  ihe  i»  homd  -to  pay  lor  tha  improva- 
mants  made  by  tha  oeenpant  thna  pat  in  paeaeaaion:  Thomfmiu  ▼.  Lett,  "M 
Tex.  612;  aee  also  ZTorrw  t.  Barritt,  70  Pa.  8L  170;  and  if  inaaohan  agree* 
aent^e  rendorvtipidatea  topay  for  the  improYementa,  bat  makea  no  con- 
iraot  JMJtoaanta,  and^n  ^m  refaadl  ^toeiiipleta^tha'^yaamant  he  U  aaed  lar 
thaimprafaiMalB^haeHniot  €oa«bniiitfaat  tha  M*i.of  iha  pfaniaaawaaa 
aot  aUowadrhiBiaa  a  aat-off  ia  Jtha  .imppo^iawaatat  gftpiiaifa  t.  Xaa^  26  Tas. 
€12. 


Bbiokhotjsb  V.  Sutton. 

rW  MOETH  CAMOUMAt  IQflL] 

JuamtaonOB^^Voaini  Dabouna  Statdti  CAota  1870-71,  e.  108^  aao.  1) 
whieh  eorea  iir^gnlaritiea  aa  to  the  JTmadiction  of  the  ooarta  in  raapael 
to  apaoial  piooaediaga  began  ihefaaa  Ita  cnaatmeot  la  valid. 

BaoTAi.  nr  BaooBX>  xr  CooKr  tbat  DBmrDAMTt  jbt  Fbwmuuw  if  aud 
HAJ>  axKf  Ss&YSP  WITH  Pbooss  is  eiddenoa  that  they  had  bean  ao 
aenredy  and  that  the  oonrt  had  joriadiction  of  their  peraona.  8aoh 
Taoord  oannot  be  attacked  collaterally  for  irregnlarity  or  for  frand.  if 
aaaeiled  for  in^gnhDnty,  emation  in  the  proceeding ^vonld  be  the  proper 
roBMM^;  If  for  ftandfand  the  prooaeding  beendady  the  Mmady  ia  by  am 
independent  aotioB. 

Void  Judcuobiit.  —  It  xb  ovlt  whst  CkiUBT  ov  Qzhsbal  JnxmDionov 
nndertakea  to  grant  a  judgment  in  an  action  or  proceeding  where  it  haa 
not  joriadiotiea  of  *the  partiee  or  the  aabject^mctter  of  tiie  action,  and 
thiB;appeaEa  ham,  the  jneeard,  by  ita  tenia  or  naceMary  impiicatioii,  or 
by  the  abaanoe  ol  atuaathing  aawMhialj  that  the  judgment  will  he  abai^ 
lately  Toid,  and  may,  therefore,  be  diaregarded  and  treated  aa  a  noUity 
ererywhere.    In  aoch  caae,  the  action  of  the  court  would  be  eorom  aoii 

DOWIB.— 8TATDTS   ]X>IS   NOT   RbODIBB   SOBIfF  TO   AfTSR    '*W«ir   OB 

Down,"  or  the  jrcpart  of  ihe  joxy  aaaigning  it;  and  if  it  waca  otharwiae^ 
the  attaatation  of  the  r^ort  by  the  depui^y  would  not  randar  the  prc^ 
eaading  Toid,  but  only  irregular  in  that  reapect 
MaouLAXLT,  BxTCSR  Of  Fioona  should  be  Masb  in  the  name  of  tha 
ahariif  by  the  deputy,  «nd  wMfheraretum  by  the  depatyin  hia  owb 


Civil  action  brought  by  J.  G.  Brickhonse  to  recover  the  po8- 
feedon  of  land,  claiming  a  life  estate  therein  for  the  life  of 
■lisabeth  Sutton. 

»•  <r  •  AydUUf  for  the  yespondont. 
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MsBBiMOHy  J.  The  action  is  brought  to  recover  poseession 
of  the  land  described  in  the  complaint.  The  plaintiff  claimR 
a  life  estate  therein  for  the  life  of  Elizabeth  Button,  by  virtue 
of  a  deed  of  conveyance  executed  by  her  to  him  on  the  twenty- 
sixth  day  of  March,  1880,  she  being  the  widow  and  doweress 
of  Henderson  Sutton,  who  died  intestate  in  December,  1868. 
The  defendants  are  the  heirs  at  law  of  the  latter. 

At  February  term,  1869,  of  the  superior  court  of  the  county 
of  Tyrrell,  the  widow  named  filed  her  petition  in  that  court  to 
obtain  dower  in  the  land  mentioned.  Process  issued,  return- 
able to  the  next  fall  term  of  the  court,  to  make  the  heirs  at 
law  parties  defendant  to  such  application  to  obtain  dower. 
This  process  was  directed  to  the  heirs  at  law  of  the  intestate, 
summoning  them  each  personally,  and  the  same  purported  to 
be  returned  executed  thus:  "To  hand  August  12, 1869,  J.  W. 
Woodhouse,  Deputy  Sheriff;  executed  August  24, 1869,  J.  W. 
Woodhouse,  Deputy  Sheriff." 

At  the  spring  term,  1869,  the  court  made  an  order  in  the  pro- 
ceeding to  obtain  dower,  whereof  the  following  is  a  copy: — 

'^  tt  appearing  to  the  court  that  the  defendants  have  been 
served  with  process  and  copies  of  the  petition,  and  they  fail- 
ing to  appear  and  plead  or  demur,  it  is  adjudged  and  decreed 
hy  the  court  that  the  petition  be  taken  pro  eonfesso.  And  the 
cause  thereupon  coming  on  to  be  heard,  it  is  adjudged  and 
decreed  that  the  petitioner  is  entitled  to  dower  in  the  lands  in 
the  petition  mentioned.  And  it  is  further  ordered  that  the 
following  named  persons,  to  wit,  Samuel  Norman,  Asa  Ethe- 
ridge,  John  Patrick,  Edmund  McClees,  Marcus  D.  Newberry, 
be  appointed  commissioners  to  lay  off  and  assign  to  the  peti- 
tioner one-third  part  of  said  lands,  including  the  mansion  and 
other  houses,  and  put  her  in  possession  of  the  same;  and  let 
a  writ  of  dower  issue  accordingly." 

Thereupon  a  proper  writ  issued  to  the  sheriff,  commanding 
him  to  summon  the  commissioners,  freeholders  named  in  the 
above  order,  to  proceed  to  allot  to  Uie  petitioner  dower  in  the 
lands  in  question.  These  freeholders  did  assign  dower,  and 
made  report  and  return  of  their  action,  describing  the  land  so 
set  apart,  and  that  they  had  placed  tne  petitioner  in  posses- 
sion. The  report  recites  that  the  freeholders  were  duly  sworn, 
but  it  does  not  appear  who  administered  the  oath  to  them. 
They  were  attended  by  a  deputy  sheriff,  and  he  signed  the  re- 
port and  return  thus:  "Attest:  B.  Jones,  Deputy  Sheriff." 

The  plaintiff  claims  as  the  grantee  of  Elizabeth  Sutton,  who 
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is  admitted  to  be  Btm  living.  And  while  be  admiti  that  Elisa- 
beth Button  was  not  entitled  to  dower  otherwise  in  the  land 
ia  controversy,  he  insists  that  the  defendants  are  estopped  l^ 
a  record  offered  by  him  from  claiming  her  right  to  dower  in 
said  land,  and  the  plaintiff's  right,  as  her  grantee,  to  recover 
possession  dnring  her  lifetime. 

The  defendants  claim  that  their  ancestor,  Henderson  But- 
son,  above  named,  in  his  lifetime  conveyed  the  land  to  persons 
named,  who  afterwards  conveyed  the  same  in  fee  to  the  de- 
fendant, Debora  C.  Button,  under  whom  they  claim. 

It  was  admitted  that  Elizabeth  was  not  entitled  to  dower 
unless  by  estoppel  of  record;  that  Henderson  acquired  the 
land  before  the  year  I860,  and  was  married  to  Elizabeth  be- 
fore that  year. 

As  bearing  on  the  question  of  estoppel,  defendants  contended : 
1.  That  the  superior  court  had  no  jurisdiction  in  1869  to  as- 
sign dower;  2.  That  the  service  of  the  subpcena,  appearing  by 
indorsement  thereon,  was  not  valid;  3.  That  the  attestation  of 
writ  of  dower  by  B.  Jones,  deputy  sheriff,  was  not  valid. 

Upon  intimation  from  the  court  that  the  jury  would  be  in- 
structed that,  upon  the  whole  of  the  testimony  and  the  facte 
admitted,  the  plaintiff  could  not  recover,  the  plaintiff  suffered 
a  judgment  of  nonsuit,  and  appealed. 

The  objection  that  the  superior  courts  did  not  have  jurisdic- 
tion of  the  proceedings  to  obtain  dower  in  1869  cannot  be  sus- 
tained. The  statute  (Acts  1868-69,  c.  93,  sec.  40;  Battle's 
Revision,  c.  117,  sec.  9;  Code,  sec.  2111)  expressly  conferred 
such  jurisdiction  upon  them.  Soon  after  the  enactment  of  the 
statute  just  cited  some  doubt  prevailed  as  to  whether  or  not 
such  proceeding  should  begin  in  the  court  of  probate,  or  in  the 
superior  court  before  the  clerk  thereof,  or  before  the  court  in 
term  time.  This  doubt  grew  out  of  the  novel  and  not  very 
clearly  defined  duties  of  the  clerk  of  the  court.  It  gave  lise 
to  some  conflict  of  judicial  decision,  and  the  result  was  the 
legislature  enacted  the  statute  (Acts  1870-71,  c.  108,  sec  1; 
Battle's  Revision,  c.  17,  sees.  425,  426)  which  cures  irregu- 
larities as  to  the  jurisdiction  of  the  courts  in  respect  to  pro- 
ceedings to  obtain  dower,  and  other  like  special  proceedings 
begun  before  its  enactment  This  statute  has  been  repeatedly 
upheld  as  valid:  Ward  v.  Lownde$^  96  N.  C.  867,  and  the  cases 
there  cited. 

We  need  not  decide  whether  the  return  of  the  original  pnn 
oes8| — the  "subpcena," — in    the  proceeding    mentioned  of 
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Efisahoft  HiiMuii  to  tMain  'SowgTj  in  liie  wbo  dl  fbe  d^jiuly 
almiOr,  uoA  noft  in  ilie  name  at  fiie  flfaeriff  ly  the  ^deputy,  was 
BoSSorantiflf  itoelf  tyrmoi,  leemise  in  oitr  judgment  fhe  tweer- 
tedumenft  of  fbe  fact,  tind  the  recital  of  the  same  in  tiw  record 
by  ffae  couft,  flrat  the  thsfendsnts  in  iliBt  jiroceeding  named 
had  ''been  served  with  process  tmd  copies  orf  the  -petrtion" 
therein,  was  tiH^gefflser  cuflBcient  widence— •certainly  prima 
fftcie — that  *the  thsfeDdnnts  had  *been  Bei%^  with  'process,  and 
that  *the  "cowrt  *got  icod  had  jnrisdiction  of  t3iem.  Tt  appeaTS 
from  the  proceeding  that  Ihe-ccmrt  Isad  jnrrBdiction  of  the  par- 
ties and  the  is ifbj ect'^mstter  thereof,  jnie  proceeding,  liio  or- 
der and  judgments  flieiein,  "wewtherefor©  "apparently  regolar 
and  vaKd,  not  Tc5d,  — irt  most,  in  any  case,  oniy  -vciduble.  Bo 
that  they  could  not  be  disregarded  and  treated  in  this  action 
as  void,  nor  conld  they  be  jtttacked  coHfi^eraHy  for  irregularity 
or  for  frsnd.  Toxorzectcr  set  them  mside  fbr  irregularity,  a 
motion  in  the  piooeedin^  'vrould  be  -a  piopei  Temedy ;  and  as 
the  proceeding  is  ended,  it  vocdd  be  tcttaclred  For  fraud  only  by 
an  independent  action-:  TVnobr-v.  Poor, '98  N.  C.  466,  tmd  cases 
there  cited. 

It  is  the  eervice  of  the  process  fer  the  purpose  hy  -some  offi- 
cer or  person  authorized  by  law  to  receive  it,  ordinarily  the 
sheriff,  that  causes  the  jurisdlertidn  of  the  oourt  totittach  to  and 
lay  hold  and  give  the  court  oontrol  of  the  party  to  be  brought 
into  court  in  the  action  or  proceeding.  The  xetum  of  the  pro- 
cess, including  a  minute  in  writinj;  indicating  what  tuition  the 
officer  took  under  -and  in  pursuance  of  it,  mnde  by  the  cfheriff, 
when  it  purports  to  be  eerved,  is  evidence — Btrong  evidence— 
fffima  facie  that  it  was  served,  and  that  the  jurisdictiQn  of  the 
court  has  attached  to  fhe  party.  7%e  ^service  thus  appearing 
to  have  been  made  is  regular  and  efficient,  tind  prevails  until 
it  shall  be  overthrown  by  some  proper  proceeding  for  the  pur- 
pose. The  court  is  presumed  by  law  to  he  cognizant  and  to 
take  judicial  notice  of  the  officer  to  ^iriiom  it  directs  its  pre- 
cepts, and  of  his  returuB  cf  the  ssmae.  The  presumption  is 
that  the  return  is  true,  elm  the  oourt  would  "not  act  upon  it; 
and  when  the  court,  voting  upon  Hie  Tetum,  proceeds  in  the 
acrtion  or  proceeding,  the  Btrong  presumption  is  that  it  had 
jurisdiction  of  the  pcoties;  its  action  is  B:t  least  apparently 
regular,  tind  must  pievail  ontil  Teversed  or  set  aside  in  some 
proper  way. 

The  Tetum  tif  process  in  question  'was  made  %y  'a  person 
ftufesslng  to%e  end  Bofing  as  "deputy  sfaeiiffin  liis  own  name. 
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Thia  WM  ixregvriAr,  at  leasL  ThA  retam  fihoiild  have  bMa 
Biade  ilk.  the  name  of  tha  shtfiff  b;  tba  deputjr.  Btti  the  ias- 
lace  was  imquertienahlj  suffidait  and  regular  if  nada  hy 
tha  dQ)Bl}L  Suah  aaroce  00a  tb&i  congt  juriiriictiaa  ci  te 
partiaa  Mivedy  aad  the-  irregiBtaritjiv  wma  iir  tba  nrtvn^  net  in 
the  fiervice.  There  was  the  absence  of  the  regular  eTidvme 
o£  theaerviBeef  which  the  oourt  cmld  take  jecUffial  nelice. 
Bufib  evidence  weald  have  btea  the  satum  in.  the  naae  of  the 
sheriff  by  the  depulj.  The  defective' retnea  migbi  have  bean 
ameiHled  upea  proper  appUeatisn^if  the  lacts' warranted  ooch 
action.  But  the  court  aught  have  madei  inqucy  and  asets- 
tained  that  service  was  actually  made  by  the  deputy  sheriff. 
Indeed,  it  appeals  fjx>m  the  reoosd  thai  iidid;  it  ia  leoited 
tbereiui  aed  in.  edSect  adjudg^  that  seivice  oC  pxoeesa  waa 
made  on  the  dafendaoJta.  It  woald.be  mere  satiflfaaiory  if  the 
recital  in  the  record  (£  the  fact  e£  service  had  been  fiiller,  aad 
made  some  re&ienee  td  the  evidence  of  secvice^  baiihie  ianot 
easentiaL  Every  isUeadmentia  in.  £avo£o£  the  aetieo  <tf  the 
court  and  its  sufficiency. 

Tha  aaeartainment  and  xecitail  of  facote  in  the  moord  by  the 
court  impOTta  verity  and  binding  effisct^ and. must  be  so*  treated 
for  aU  proper  pnrpeaeeof  the  actioov  until  in  some  proper- W47 
the  action  of  the caucl  shall  be  snccaaafiiUy  in^aohed.  Thus 
in  thiacase  it  moat  be  taken  that  theeoart»  aetingopon  proper 
evidenoe,  ascertained  and  aet  forth  in  tbe  seaerd  tbe*importaet 
fact  that  the  defcndanta  in  the  prooesding  in  <pieatinn«  weie 
served  with  the  procesw  ag^nnst  them« — ttiai  ia,  swved  regor 
larly,  eflRBCtoaUy* 

And  S0|.  also,  w^meo  the  partiea  go  iubo  court  and  submit 
themselves  to  its  jurisdiction  for  a  proper  purpose,  and.  this 
fact  is  recited  in  the  record^  such  record  including  the  reci- 
tals import  verity  and  binding  effect  upon  the  pertieaevflKLji- , 
where;  they  cannot  be  heard  to  allege  the  contrary  or  attack 
thejudgnot  is  a  ooUataral  prooeeding  or  aetioii^  This  nmst 
be  so,  else  the  recorde  ci  eomto  would  have  neittier  certaintyy 
permanency,  nor  efficreucy;  they  wnuld  be  snarea  to  the 
innocent  oftentimes,  and  utterly  untrustworthy. 

It  is  only  when  a  court  of  general  jurisdictien  undertakes 
to  grant  a  judgment  in  an  aetioii  os  prooeedinn  where  it  has 
not  jurisdiction  of  the  partiea  or  the  erti}uai  iweflaf  ag  the 
action,  and  this  appears  from  the  record  by  its  terms  or  neces- 
sary implication,  or  by  the  absence  of  something  essential, 
that  the  judgment  will  be  absolutely  void,  and  have  no  effecti 
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and  may  therefore  be  disregarded  and  treated  as  a  nnllity 
everywhere.  In  that  case,  the  action  of  the  court  would  be 
coram  nonjudiee:  Doyle  ▼.  Brown,  72  N.  C.  893;  SpiUman  j. 
WtUiafM^  91  Id.  483,  and  numerous  cases  there  cited;  Morrow 
T.  Weedj  4  Iowa,  77;  66  Am.  Dec.  122;  Wade  on  Notice,  sea 
1870. 

As  to  the  third  ground  of  exception,  the  statute  does  not 
require  the  sheriff  to  attest  the  *'writ  of  dower,"  or  the  report 
of  the  jury  assigning  the  same;  but  if  it  were  otherwise,  the 
attestation  of  the  report  by  the  deputy  would  not  render  the 
proceeding  void;  it  could  only  render  it  in  such  respect  ir- 
regular and  erroneous. 

The  principal  question  argued  before  us  was  that  as  to  the 
sufficiency  of  the  return  of  the  process  in  question  by  the  dep- 
uty sheriff  in  his  own  name,  and  not  in  that  of  the  sheriff  by 
hhn.  As  it  appears  above  that  we  have  not  found  it  neces- 
sary to  decide  this  question,  not  entirely  free  from  doubt; 
regularly,  as  we  have  said,  returns  should  be  made  in  the 
name  of  the  sheriff  by  the  deputy. 

It  was  held  in  Holding  v.  Holding,  2  L.  R.  440,  that  the  re- 
turn of  a  subpcena  in  the  name  of  the  deputy  was  insufficient. 
In  McMurphey  v.  CampbeO,  1  Hayw.  (N.  C),  181,  such  return 
was  held  to  be  sufficient,  although  irregular;  and  in  State  v. 
Johneton,  1  Id.  298,  its  sufficiency  was  doubted.  In  Dobeon  v. 
Murphy,  1  Dev.  &  6. 586,  the  court  held  that  such  return  was 
not  such  as  could  be  taken  notice  of  judicially,  as  that  of  an 
officer  recognised  by  the  law.  See  Murfree  on  Sheriffs,  sees. 
76,  856.  We  cite  these  authorities  here  to  help  the  conve- 
nience of  reference  in  future  cases  in  which  they  may  be  per- 
tinent. 

The  judgment  of  nonsuit  must  be  set  aside,  and  the  action 
tried  according  to  law.  

FofwsB  ow  LionLATUBa  to  ICaks  Yon>  JvmauL  TmoaMMBOOB  Yjubi 
8m  WatpoUr.  mhU,  IS  Ind.  25S;  SI  Am.  Dee.  868. 

Jmnawatt  ow  Ck>VBT  BATnra  ssithss  Jubddiotiov  or  m  Pnsov  nor 
«f  ibe  sabjeot-mAtter  is  Tetd:  Butcher  ▼.  BrownmriUe  Bank,  2  Kan.  70;  8S 
Am.  Dee.  446;  HaJmv.  Zelfy,  34  GeL  891;  04  Am.  Dee.  749;  end  note. 

Wbkbs  JuDQMnrT  Rsoim  Ssbtkb  or  Pboobh^  nieh  ledtd  Is  oondn- 
sre:  Ses  note  to  ffahn  ▼.  KeO^,  94  Abl  Dee.  766  et  leq.;  end  eee  the  note 
to  Jfdfai  T.  Arumm^  80  Am.  Bep.  748-768. 
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Nbwby  V.  Habbbll. 

rW  NOBTH  CABOUIIA,  140l] 

Pakthibship.  —  OxsmukL  Bulk  i8»  that  0ns  Pabtkib  oaitvot  MAiHTAnr 
AcnoN  AOAatn  his  CoPAirrNXB  to  recover  money  wliieh  might  be  pkeed 
M  en  item  in  the  partnership  account  until  after  a  aettlement  of  all  part- 
nership business;  but  he  may,  before  such  settlementi  maintain  an  aetion 
against  his  copartner  for  the  destniction  of  the  joint  property^  or  iti 
wrongful  conversion,  or  for  injury  to  his  individual  property  vaed  in  th* 
bosiness,  if  such  injury  is  the  result  of  the  negligence  or  tort  of  fh* 
oopartner. 

PUUDDIO    AND    PRACnCS  — Ck>irBT    IS    NOT    BiQUIBBD   TO  GlTB   IhSTEVO- 

TiONS^  THOUGH  Pbopbb,  and  such  as  the  party  is  entitled  to^  In  the  very 
terms  asked;  and  if  such  as  are  asked  for  to  which  the  party  la  eatitlad 
are  embodied  substantially  in  the  charge  as  given,  it  is  sufficient. 

BzflKmoK  TO  Entirx  Chabob  of  Ck>UBT  as  set  out  in  the  record,  without 
ipeeifying  the  errors  therein  or  the  grqpnds  of  ezceptun,  la  too  indefi- 
nite^ and  cannot  be  considered. 

Waoib  UK  Pabtioulab  Casb  not  CoNSTATUTiNO  Suvugbht  GBomn)  of 
challenge  to  juror,  within  the  provision  of  the  North  Carolina  eode^  aeo- 
tion  1733^  that  "it  shall  be  a  disqualification  and  ground  of  cfaaUenge  to 
any  tales-juror  that  such  juror  has  acted  in  the  same  court  as  grand, 
petit^  or  tales  Juror  within  two  years  next  preoediqg  such  term  of  the 
oourt" 

Nbouobhob.— If  Qbb  Vam  MACBDriBT  nr  hib  Bwubbs^  and  Failb  to 
provide  it  with  psoper  applianoea  to  Insnre  In  its  operation  the  safety  of 
the  property  of  others,  he  is  liablo  for  any  loss  resulting  from  snch  fail^ 
lire,  nnless  the  party  sustaining  the  loss  contributed  thereto  by  his  own 
lack  of  care. 

T.  O.  SHwner  and  J.  H.  BUmni^  for  the  respondent. 

John  OaiUng  and  Leroy  SmiUh^  for  ihe  appellants. 

Davis,  J.  In  Aagost,  1888,  the  plaintiff  and  defendants 
•ntered  into  an  agreement  "  to  ran  a  gin  at  O.  D.  Newby's 
honse,  jointly/' 

The  defendants  vrere  to  famish  an  engine  and  fireman,  and 
two  hands  to  perform  any  work  in  connection  with  the  gin- 
ning. The  plaintiff  was  to  furnish  a  house  and  gin  and  press, 
and  three  hands,  fit  up  the  gin  and  press  and  house,  at  his 
own  expense,  but  the  defendants  to  furnish  *'the  money,  if  he 
should  need  it,  to  run  the  whole  business,  at  eight  per-cent 
interest  upon  the  amount  used.'' 

The  plaintiff  was  also  to  furnish  *^  his  own  oil  and  fixtures 
to  engine,"  etc.  The  plaintiff  was  to  have  controlf  and  "  give 
it  his  attention,"  and  the  gin  was  to  be  responsible  for  repairs 
done  on  the  same.    They  were  to  divide  the  profits  equally. 

They  continued  to  operate  under  this  contract  till  Novem- 
ber 6, 1885,  with  one  modification,  to  wit,  in  the  summer  of 
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1884,  the  plaintiff,  being  about  to  leave  his  farm  to  live  in 
Hertford,  told  defeadants  that  be  woald  have  to  hire  some  one 
to  take  his  place,  to  which  they  agseed,  and  he  did  hire  a  man, 
but.  tbs  defeodaois  harviog  oomplaiiied  thai  ha  waa  iioi'Cai» 
petent^  the  plaintiff  discharged  Mm,  and  esuphqred  another  at 
once,  who  remained  till  the  fire.  The  engine  and  appliances 
in  use  at  the  time  of  the  fire  were  the  same  that  had  been  used 
constantly  Bin4M  the  contract  was  entered  into.  The  property 
was*  dealroyed  by  fire  about  November  6,  188& 

The  defendants  introduced  evidence  tending  to  show  that 
the  engine  and  appliances,  including  spark-arrester  and 
smoke*stack|  were  complete,  and  of  the  proper  kind ;  that  they 
did  noi  live  ai  ov  near  Ihe  gin,  and  that  no  notice  or  complaint 
of  any  defect  in  the  engine,  spark-arrester,  or  other  api^ianee 
was  made  to  them  till  tw5  days  before  the  fire,  when  the7were 
informed  by  the  men  in  charge  in  Newby's  place  that  the  en- 
gine needed  work;  that  they  immediately  sent  one  Goppage, 
who  was  a  competent  machinist,  to  repair  it,  who,  on  tiie  day 
before  the  fire,  put  it  in  proper  condition,  and  no  other  com« 
plaint  was  made. 

They  further  oflered  evidence-  tending  to»  du>w  that'  the 
house  furnished  by  phrintifP  was  not*  a  proper  and'  sufficient 
one;  that  the  roof  was"  decayed  and  inflammable;  that  they 
complained  of  its  condition,  but  that  the  plaintiff'  failed  to 
remedy  the  same,  and  the  fire  occurred  because  of  its  condi- 
tion. 

The  plaintiff  offeredevideDoe  tending' t»  show  ifaese  wsa  no 
spark-arrester,  and  that  tho  fire  was  the  result  of  ii;s  absence; 
that  notice  and  complaint  was  made  to  the  defendants  of  the 
condition  of  the  engine  a  month  before  they  sent  Coinage  t* 
repair  it»  and.  that  CJoppage  was  incompetent;  and  thkt  when 
such  complaint  was  made,  the  defendant  S.  B.  Harrell  proo^ 
ised  to  provide  the  engine  with  a  spark-arrester  at  ance,.  and 
failed  to  doiso  at  all;  that  the  plaintiff  knew  nothing,  about 
machinery;  that  the  defendants  had  sole  management  of  the 
engine;  that  the  defendant  C.  W.  Harrell  waa  present  at  the 
fire;  that  the  house  and  roof  were  repaired  at.  the  commenfier 
ment  of  the  business^  and  wero  ia  proper  condition,,  and^that 
no  complaint  was  made  by  the  defendants*  that  they  were  not 
in  proper  condition.  The  only  negligence  of  which,  any  e^ 
dence  was  offered  by  plaintiff  was  as  to  the  engine. 

The  defendants  asked  the  court  to  charge,  as  follows;  — 

'^  That  the  plaintiff  and  4efendant8  were  partnera  at  tbs 
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Uqm  of  4li«  fij»>  and  thei  pkiBi^  CBBiiot  iec(tvei>  ift  tU»  ai^ 
that  if  .Um  pVeAntiStkomm  tbat  tbare^wmm  na'^^liHiBrestar,  and 
that  tibeM.  i^vaatdaogai  beaauae.  themBFaa  iiaae,  aad«fidled  ta 
notify  tba  defaadai^  bui  aaatiBued^  wiih.  thia*.  knowledge,  to 
use  engine  without  it^  faei  oapnot » lecoygr ? in  tbift:  action;  Bor 
can.  hofsacoyaY;,thoB|^.  ha  notifiad'tha  defandantfli^ if ' tha  de- 
feBdantft  opnawaivJBft  tha  iBfcwBationi  did  all  thaia.  prade&t 
nan  x)tt|pit»to.hava  dona  to  faava  tha  dangcv.  Eamoved. 

'^BjT'tba  termaof  the«  oontcaot|.  tha  control  ctf.  tha  busineas 
and  eagMia  wasxia  the  i  plaintiff;  and  if  ha  faikd  to  notify  the 
dflfeadanta^thai  tha  eagioa'waa  daagsioaai  beeaaaa  of  tha  ab- 
'.senca  of  .tbei  spask-anoater^'ov  to  Deiaedp  tha  iame,.biit.  oon- 
.tismed  ta  work  it  ia  thati  cimditiei^  ha  oannotiecovac  in  this 
•aclioB^  . 

''Although  tha^  partneia?  netaiaad  the  titia  of  tha  piDperty, 
.yat  dttJODg  tha  cantinoanaa  of'  tha  oopait&ef^p  the^  property 
bdoBg^  ta  tha  cqpastnecshipi  and  .waa'uadar  coatarol  of  tha 
plaintidi 

"  If  iha  plainti£f  occupied.  and'aGfi^asaad  in>  ihe«aDgjaia  and 
appliances  furnished  by  defendants,  with,  fall  koawladga  of 
thasa  defects^  ifi  thay  eaatad,,,ha  icannot  raeav^s  in:,  this  ac- 
tiouJ' 

Thavcoortisefiosed  tagjpvB.  inatrootiooa  xaqaastedy  Muept  sa 
far.  aa^thegF  ara  embodied  ixL  tha^  cha^p.  g/rea^  aBiharaiaaftar 
sat  oat..  Dafandaats  azaaptad^ 

Tha  court  chargyi  aa  follows:.—* 

'''1.  The  legal  effect  of  tha  coDtraa^isi,  tha  plaintiff  and  da- 
lendaDteiam^cqpartcieraiatba  basinees.of  gianing.cottoB,  the 
plaintiff  xetainiagi  titla  to  hia  gia.  and  gin-house,  ojteapl»  so  far 
as'  it  ismeoeasary  fac  tha  busineas  to  be  engaged,  ia^  tO'  plane 
tha  property  uadarf  control  oft  tba  <»pactBaiahip»  -  and  the 
defendant,  in  lika  raant^ty  setaining  titla  ta  tha  eagino'  and 
fixtures. 

'<  2. .  ThapaculiavpsaviaioBa  of  thiacaotcact  of  copBrtoenhipy 
aa  between  *thei  paEtiaa^thamasbae,  Jea^Tanthe  'partias'ieaeh  the 
ownam  ofi  tha  property^usad  ia  tha  fiapavtDttahip„.excapt  so  far 
aai  U  was,  needed  far  tha  huaineaaHrftha?  copartnenhip;  fuid 
tha  daCandaota'ara  reaponaiMa  ta  tha.  piaintiff  fee  tiba  want 
of  the  care  which  a  man  ofordinary  pmdeooe'wauld  aae;  and 
ABi  tha  other  hand„tha  liability  of  tha  defeBdaaLB«£ar  the  trant 
of  doe  caTO'^oold  be  ramofved  if  tha  injuoy  to  the  iplaiatiff  waa 
tha  raanltofhiaowa  negligence' or  want  of  cara; 

*^  8w.  It* than  beoomea^neceesary  for  you. to  determine  how  tba 
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troih  ifl  in  regard  to  the  negUgeoce  or  want  of  proper  care  on 
the  part  of  the  defendants,  and  therefore  the  first  issue  is  sub- 
mitted to  70a;  and  also  to  determine  whether  the  plaintiff,  bjr 
want  of  proper  care,  has  contributed  to  the  alleged  iujuryi  and 
therefore  the  second  issue  is  submitted  to  you. 

''  4.  If  one  uses  in  his  business  machines,  the  machines  so 
used  ought  to  be  such  as  are  properly  supplied  with  proper 
appliances  to  provide  for  safety  in  the  operation  of  them,  n^ 
then,  in  operating  steam-engines  with  greater  security  from 
fire,  spark-arresters  are  necessary,  and  men  of  ordinary  pru- 
dence in  business  use  them,  the  defendants  used  their  engine 
without  such  arrester,  they  would,  in  that  regard,  be  guilty  of 
negligence.  It  is  not  necessary  that  the  appliances  should  be 
of  any  particular  kind  or  in  any  paricular  place;  but  they 
must  be  of  such  kind,  and  placed  in  such  position,  as  are  pro- 
vided by  men  of  ordinary  prudence  in  machines  of  the  sama 
kind.  If  the  defendants  used  such  appliances  for  arresting 
sparks  and  diminishing  the  danger  of  fire  as  are  used  by  men 
of  ordinary  prudence,  then  they  would  not  be  guilty  of  negli* 
gence  on  that  account. 

"  5.  If  the  defendants  did  not  use  due  care,  they  would  not  be 
liable  for  loss  unless  the  loss  arose  from  that  negligence.  It 
then  becomes  necessary  to  determine  whether  plaintiff's  loss 
was  caused  by  defendants'  negligence,  and  the  plaintiff  must 
satisfy  you  that  the  fire  originated  from  the  engine  of  the  de- 
fendants, and  that  the  engine  did  not  have  the  proper  appli- 
ances for  diminishing  the  danger  of  fire. 

^  6.  The  contract  gave  to  the  plaintiff  the  control  of  the  busi- 
ness, at  least  to  the  extent  of  general  supervision;  and  if  the 
plaintiff,  with  the  consent  of  the  defendants,  employed  another 
to  do  the  work  required  of  him,  it  would  not  affect  the  right 
of  the  plaintiff  to  recover,  if  the  work  was  done  as  required 
of  the  plaintiff. 

"  7.  Although  the  defendants  may  have  been  guilty  of  negli- 
gence, if  the  plaintiff  was  guilty  of  contributory  negligence 
he  would  not  be  entitled  to  recover  any  damages.  If  the  loss 
was  the  direct  result  of  plaintiff's  want  of  due  care,  then  the 
loss  is  the  result  of  his  own  negligence,  and  he  is  said  to  be 
guilty  of  contributory  negligence. 

^8.  If  the  plaintiff  and  defendants  were  partners,  and  the 
plaintiff  had  general  oversight  of  the  business;  if  the  steam- 
engine  furnished  by  the  defendants  was  defective  because 
there  was  no  spark-arrester,  and  the  plaintiff  knew  there  was 
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danger  because  there  was  no  spark-arrester,  and  knowing  this 
danger,  he  continued  to  use  the  engine  in  that  conditioui  he 
was  not  using  due  care,  and  if  the  loss  was  the  direct  result 
of  such  want  of  care,  it  was  contributory  negligence;  but  if 
he  or  his  agent  notified  the  defendant  of  tiie  defective  engine, 
and  after  having  been  notified  of  the  defect,  the  defendants 
failed  to  have  the  defect  repaired, — then  it  would  not  be  con- 
tributory negligence  on  the  part  of  the  plaintiff. 

''9.  If  the  defendants  were  notified  of  the  defect  in  the  en- 
gine, and  failed  to  repair  or  have  it  repaired  within  reasonable 
Ume,  they  would  be  guilty  of  negligence,  and  if  loss  result 
from  such  negligence,  then  the  defendants  are  liable.  A  fail- 
ure to  repair  for  a  day  or  two  would  not  be  unreasonable  delay. 
A  fiaflure  to  repair  for  a  month  would  be  unreasonable  delay.'' 

The  defendants  objected  to  charges  1,  2,  8,  4,  6,  6,  7,  8,  and 
9y  etc.,  as  given. 

One  Boyce,  a  juror,  was  challenged  by  defendants  for  cause, 
that  he  had  served  on  a  jury  in  this  court  within  two  years. 
It  appeared  that  Boyce  was  of  the  regular  panel,  and  had 
been  engaged  as  a  juror  in  the  trial  of  a  capital  felony  on  the 
day  before.  When  the  verdict  in  the  capital  felony  was  ren- 
dered the  night  before,  the  judge  said  to  the  jurors:  "  The 
talesmen  are  discharged,  and  such  of  the  regular  panel  as 
wish  to  do  so  may  go  home  to  night,  and  will  not  be  required 
to  return.  Those  who  remain  will  be  in  attendance  upon  the 
court  to-morrow  morning." 

The  juror  Boyce  did  not  go  home,  and  was  in  the  court  next 
morning  and  took  his  seat  in  the  jury-box,  having  been  called 
in  by  the  sheriff.  The  court  held  that  Boyce  was  a  regular 
juror,  and  that  the  ground  of  challenge  was  not  sufficient. 
The  defendants  excepted,  and  exhausted  their  challenges. 

The  defendants  asked  the  court  to  submit  the  following 
issues  to  the  jury: — 

'^1.  Did  defendants,  by  negligently  failing  to  furnish  a  euffi- 
dent  spark-arrester  and  smoke-stack  to  their  engine,  set  fire 
to  and  bum  defendants'  property?  Did  plaintiff  accept  as 
sufficient  the  engine  and  appliances  furnished  by  the  defend** 
ants,  including  spark-arrester  and  smoke-stack? 

*^  2.  Did  the  plaintiff  and  defendants  engage  in  ginning  cot- 
ton in  1888,  under  the  contract  set  out  in  the  complaint? 

^8.  How  much  does  plaintiff  owe  defendants?'' 

The  court  refused  these  issues,  and  submitted  the  fidlow- 
Ing:  — 
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''1.  DLi  dtfimdanto  wet  £»  to  and  bum  the  piopeity  o£  the 
flafntiff.  meutioBed  ia  the  complaint  by  tbeir  careleasnesa? 

^'  2«  Did  plaintiff  bj  hia  conduct  contribute  to  the  alleged  in- 
jury? 

''  3.  Wfaatdamagea  baa  plaintiff  aoataisied  by  reaaoB.of  de- 
fendantsl  negligpnaeS" 

Deiendanla.  excepted. 

The  responae  to*  tha<  first  iaaoe.  waa  '*Yea,''  to  the  aeoand 
"No/*  and  to  the  third  "»igS60." 

1.  The  first,  exception  is  to  the  refosal  of  the  eonti  to  give 
the  inatrnctians  asked  for. 

The  court  is  not  sequired  to  give  inatmcAiftwa,  thosgh  proper 
and  such  aa  the  party  is  entitled  to,,  in.  the.  very  terms  asked; 
and  if  such  aa  are  asked  for  to  whicL  the  party  ia  eatitled 
are  emhodiedy.  subataatially,  in  the  charge  aa  given,iit  ia  not 
error.  In  this  case,  the  instructioDS  asked  for  were  subatan- 
tially  g^veo,  except  the  -first,  and  that  presents.  the<que8tion: 
Can.  one  paxtner  maintain  an.  addon  against  a  copartner  for 
injury  to  hia  separata  and  individual  property  used  in. the  co- 
partnership bueinesBy  if  such  injury  ia  the  result  of  negligence 
or  tort  of  itxe  copartner? 

It  may  be  laid  down  as  a.  general  rule  that,  before -one  part- 
ner can  sue  anothec  partner  ati  law  the  settlement  of  the  firm 
must  be  oomplete^  and  hia.  rigjit  to  recovec  only  ariaeatafter  a 
aottlemenioC  all  partnerahdp  businesa: .  ffrahtum  r.  iToZ/^S  Ired. 
300;  or,  as  laid  down  by  CoUyer  on.  Partnership^  860^269,  one 
part.nflr  cannot  maintain  an  action  agfunst  a  copa^tnec  to  re- 
ceiver money  when  the  sum  aought  to  be  recovered  migjit  be 
placed  aa  an  item  in  the  partnership  account.  Among  the 
exceptions  to  the  general  rule  is  the  right  of  one  partner  to 
maintain  an- aciaoikag^dnst  another  fbc  the  destruction!  of  the 
joint  pioperty^  or  its  wfoagful  caaversion:.  Iiuaos  v»  IFosfen,  3 
Dev.  898;  Colly er  on  Partnership,  sec.  382.  If  one. partner 
may  maintain,  an.  actiea  ag^nst  anothefi  Sat  the  destruction 
o£  tiie  joint  property,  a. /oriiorit  may  the  action  bo'maintained 
when  the  property  destroyed  ia.  the.  individual  property  of  a 
partaec  used  in  the:  buaineea  of.  the  pajptnenhip2 

2.  The  defeodanta'  aecond  eT^cfption  ia  to  the  entire  charge 
of  the:  court  aa  set  out.  in.  the*  record,  without  spfBiCifyiDg  or 
pointings  out  the  errora  thereio,,  or  the  gfounda  of  exception. 
This  is  too*  indefinite;-  hut  wet  ha.ve  examined  the  ehaigs  of 
biff  honor,  smarmy  in  view  of  the  eonflcting,  evideacey  and  no 
error  appears  to  us. 
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S.  Th«  third  ^xeeytion  oamnot  >e  timiistBiiied.  "Bojce  iras 
a  regular  juror,  and  there  was  nothing  disqualifying  in  the 
fbcts  settled. 

4.  Exception  is  taken  to  the  judgment,  hut  upon  what 
ground  is  not  stated.  It  JoUoini  the  Tezdict,  4ind  we  can  see 
no  objection  to  it. 

Affirmed. 


Oi«  Dsae  JUzasmos  MkTmiLf  w  LwimuMawa  ov  mm  Vmxmwm 
is  liftble  for  anjinjiuy  ocoMJnnad  to  tli«  prvpn^  of  oaoth«r»  if  there  ia  no 
fault  on  thepwrt  of  the  Istteri  QrtntUY.  ffouaaiomcB.  E.€o,,UCimiL  447) 
1  Am.  St.  lUp.  13a 

VouKt  18  ROT  Botnn>  to  (}iw  ImrRucnoN  is  Larouaos  of  Riquist: 
8UUe  Y.  Hoxk,  15  R.  I.  1;  2  Am.  St.  Rep.  838;  andetvor^aamot  be-asBigned 
f«r  reteal  so  ^^shai^gerif  ithe  BaMuioe  of  ttha  tbatnotion  is  i^viant  Kemdridk 
▼.  TamU,  W.Mich.  £03;  1  Am.  St.  Rep.526.  .Regaests  to  efaacss  should, 
however,  generally  be  given  in  the  language  of  the  requeet^  if  thej  slate  tho 
law  correctly,  and  are  clear,  terse,  and  oomprehenslTe:  Cook  ▼.  Brown^  62 
Ifich.  473;  4  Am.  9t  Hep.  870. 

▲anoirsvrpwiDBNTsABfinBta:  8eeiJhoiioietoiC0ifrje«v.  Prinee,  12  Am.  Bee. 
e49«t  seq.  AimtmpnC  f^  net.fSBSzaltjr  1m  bj  paftner  agaoHt  hn  copart- 
ner in  request  tormatlBrs  ^oonneefaad  with  thepactnenh^  hnauieBs;  Bruoe  r. 
HaaUng9,  41  Vt  880;  08  Am.  Deo.  692.  A  partner  may  ane  his  -oopajstBar 
for  injury  to  the  firm  IraamotB:  Bovgkmr  ▼,  Bladt,  83  Ky.  621;  4  Am.  Si 
Rep.  174. 


TaYLQB  iV.  filVABOARD  ANB   BoANCKB  E.  B.  Go. 

IW  MflBrH'OMKnaiA,  J&l 

OBirraiMmi.  —It  n  Qqmppkiit  w  IUBiasffoi3iMn«t3»nsA0riH  Wuv- 
mOf  VEWOMM  Akt  Rrxaoh  of  its  provisions,  either  altogether  to  waive,  dia* 
solve^  or  abandon  it»  or  to  add  to^  change,  or  modify  it,  or  vary  or  qualify 
its  terms,  and  tfans  make  it  a  new  one,  which  must  in  audi  case  be 
proved  padUy  by  the  written  laad  partly  by  tbe  snbaeqcieiit  unwritten 
parol  oontraotwhidi  has  thus  been  ucorponated  into  and  made  part  «l 
the  original  one. 

Waiyxr  o»  Condition  in  Pasbknoxb  Ck>NTRACT  "  Ticket." —Contbaot 
Ihdobsid  on  RiOLROAD  Fabsbnqsb  Tiokxt  for  paaaage  to  a  certain 
ponilaiid.ietiBn,-eDtered  into 'between  :thesailioad  coni|Mmyand'apaa* 
■a^^er,  «oontafning  a  reqniiemant  ttiiat  the  tiofcet  should  be  atamped  by 
the  oonpany'a  agent  at  the  point  of  duatination,  is  a  simple  oontraot  ia 
writing,  and  auch  requirement  may  be  waived  by  j>arol.  To  show  aucb 
waiver,  evidenoe  that  a  peraon  atamped  tbe  ticket  for  the  return  trip  at 
•  atafebn  oOMriibaB  that  daaigaated  in  the  leantraiot,  and  that  aneh  per- 
—n  wraa  nn  BMtJwriaed  ngant  ol  tho  onmpaay,  iia  ndniinriiie. 

Two  aetioDB  txmsolidated  bj  tnrder  of  the  court  The  ao* 
floDB  were  brooffht  by  Jdhn  Taylor  and  his  wife  against  the 
Seaboard  and  BoaDckeBailitwd'Oompsnytorecofver  damages 
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for  wrongfhl  expalrion  from  om  of  the  paMeoger-oan  of  the 

defendant. 

D.  L.  Ru89Mj  for  the  appeUanta. 
Thomas  W.  Strange^  for  the  respondeni. 

Mebrihon,  J.  This  case  embraces  two  actions  consolidated 
by  order  of  the  court.  The  plaintiffs  respectively  brought 
them  to  recover  damages  from  the  defendant,  occasioned  by 
their  wrongful  expulsion  from  one  of  the  passenger-cars  of  the 
defendant  by  its  agents  while  regularly  carrying  passengers 
over  its  road  from  Portsmouth,  in  the  state  of  Virginia,  to 
Weldon,  in  this  state. 

The  following  is  a  copy  of  so  much  of  the  case  stated  on 
appeal  as  is  necessary  to  a  proper  understanding  of  the  opin- 
ion of  the  court: — 

''  On  the  trial,  the  plaintiff  John  Taylor  was  introduced  as 
a  witness  in  behalf  of  plaintiffs,  who  testified  that  he  and  his 
wife  purchased,  at  Wilmington,  North  Carolina;  at  a  price  less 
than  the  regular  fare  from  Wilmington,  North  Carolina,  to 
Old  Point,  Virginia,  and  return,  two  certain  tickets  (which 
were  shown  to  witness,  identified,  and  put  in  evidence),  one  of 
the  tickets  being  signed  by  himself,  and  the  other  by  his  wife; 
that  in  buying  the  tickets,  he  and  his  wife  did  not  expect  or 
intend  to  stop  at  Old  Point,  but  to  go  directly  by  there  to 
New  York,  intending  to  purchase  at  Old  Point  or  Norfolk 
other  tickets  to  New  York;  that  plaintiffs  stopped  a  day  in 
Norfolk,  and  did  not  go  to  Old  Point  at  all,  being  informed 
by  a  fellow-passenger  that  they  could  have  their  tickets 
stamped  at  Norfolk  instead  of  Old  Point.  By  his  advice 
they  applied  to  a  person  appearing  to  be  a  ticket  agent  or 
purser  on  board  one  of  the  steamboats  of  the  Bay  line,  which 
was  then  lying  in  Norfolk,  to  have  the  tickets  stamped;  that 
person  examined  the  tickets,  and  signed  and  stamped  them, 
and  caused  plaintifiis  to  sign  their  names  on  the  back  of  their 
respective  tickets;  that  plaintiffs  left  Norfolk  by  another 
route,  known  as  the  Cape  Charles  route,  for  New  York,  and 
came  back  from  New  York  by  the  same  route,  and  did  not  go 
to  Old  Point  at  all.  Upon  his  return,  the  conductor  on  board 
the  train  of  the  defendant,  after  leaving  Portsmouth,  refused 
to  receive  the  tickets  of  himself  and  wife  because  they  were 
not  properly  stamped,  and  demanded  the  regular  fiao  from 
Portsmouth  to  Weldon,  which  was  paid  by  plaintifll 
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'Tlaintiffs  then  offered  to  prove  that  the  person  who  Bigned 
and  Btami)ed  the  tickets  at  Norfolk  was  the  authorised  agent 
of  the  defendant  Defendant  objected,  and  the  court  sustained 
the  objection,  and  the  plaintiffs  excepted. 

''The  plaintiffs  put  in  evidence  the  'tickets'  mentioned  held 
by  each,  which  were  precisely  similar,  except  as  to  the  name 
of  the  holder.  The  following  is  a  copy  of  the  material  por- 
tions of  one  of  these  tickets,  and  the  indorsements  thereon: — 

'''WILMINGTON  AND  WELDON  BAILBOAD  COMPANY. 

"  'Good  for  one  continuous  first-class  passage  to  Old  Pbint, 

Virginia,  and  return,  as  per  coupons  attached, 

when  officially  stamped. 

"  *  Subject  to  the  following  conditionB: — 

"  'Having  purchased  this  ticket  at  a  reduced  rate,  I  do,  in 

consideration  thereof,  agree  to  be  bound  by  and  comply  with 

the  following  conditions  in  respect  thereto:   The  trip  from 

point  of  sale  hereof  to  point  of  destination  shall  be  made 

within  days  from  the  date  of  issue  stamped  hereon. 

The  return  trip  from  point  of  departure  to  point  of  destina« 

tion  shall  be  made  within days  from  date  of  departure, 

such  date  to  be  stamped  on  the  return  checks,  which  shall  be 
presented  to  the  agent  at  Old  Point,  Virginia,  for  that  purpose, 
and  until  such  date  is  stamped  thereon  such  checks  cannot 
be  used.  The  original  purchaser  hereof  must  be  identified  as 
such  by  a  signature  to  be  made  hereon,  in  the  presence  of  and 
witnessed  by  said  agent,  who  shall  determine  whether  such 
signature  is  genuine  by  comparing  the  same  with  the  signa- 
ture of  such  purchaser  hereto  attached.  This  ticket  and  all 
checks  attached  shall  be  used  in  conformity  with  the  above 
conditions  prior  to  date  punched  in  margin,  and  in  any  event 
shall  be  void  on  and  after  that  date.  This  ticket  and  checks 
attached  shall  be  void  unless  the  foregoing  conditions  are 
complied  with. 
"'Signature:  D.  Tatloe. 
'"Witness:  B.  E.  Branch. 

" '  T.  M.  Emerson,  Oeni  Passenger  Agent'  ^ 

The  court  being  of  opinion  that  the  plaintiffs  could  not  re- 
cover, they  suffered  to  a  judgment  of  nonsuit  and  appealed* 

The  counsel  for  the  appellee  contends  in  the  argument  bofim 
us,  and  it  may  be  here  conceded  to  be  so,  that  the  "  tickets  " 
put  in  evidence  on  the  trial  each  embodied  a  contract  in  writ- 
ing between  the  holder  thereof  and  the  defendant.    The  latter 
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Aad  .tlie  h»ld«r«f:  thetlek^t  eaeklma^  Tight  to  iofliBt  tipon  a 
strici  ofceermiM  of  e^vry  ivaierialitipiikviiDB,  (Mtnomon,  and 
MquirottieBtQOQtained  in  it  pHxticakirlj  for  the  praecit  pur* 
pose,  the  defendant  had  Ihe  Tight  to  ve^mre  CfaaM;.the  i^aiatiffs 
ahoald  eaeh  be  preMort  in  permn  and  reepectiiroly  present  to 
its  proper  agent  at  Old  Point,  dn  Virginia,  hie  «r  her  ticket, 
and  identify  hivMself  or  bemeif  as  the  original  holder  ^therecf 
by  writing  hie  or  iier  nane  thereon  and  having  the  rebnra 
^^  checks  "  etamped  as  in  ttie  .tdieek  praiided,  wUch  the  plain* 
tiff  did' not  do. 

But  the^contvact  heiii«ia  simple  oontraot  ,in  milBig,  it  was 
competent  for  the  defendant,  at  ^aay  .tiaw  after  it  was  made, 
and  before  anj  particular  provision  of  it  had  .been  complied 
with,  to  waive  a  compliance  with  the  same  on  the  part^f  the 
plaintiffs  by  a. subsequent  verbal  freemen t, — one  not  in  writ- 
ing. Tt  is  true  that  a  fiimple  contract  completely  reduced  to 
Wilting  cannot  be  contradicted,  changed,  or  mvdrfied  by  paxd 
evidence.of  what  was  said  and  xlone  by  th^  parties  to  it  at. the 
time  it  was  made,  because  the  patties  agreed  to  put  the  con- 
tract in  writing  and  to  make  the  writing  part  and  evidence 
thereofl  The  very  purpose  of  the  writing  is  to  jender  the 
agreement  the  more  certain  and  to  exclude  parol  evidence  of 
it.  Nevertheless,  by  the  rules  of  the  common  law,  it  is  com- 
petent £or  the  parties  to  a  simple  contract  in  writing,. before  any 
breach  of  its  provisions,  either  aJtqgether  toi^aive,  dissolve,  or 
abandon  it,  or  to  add  to,  change,  or  modify  it|  or  vary  or  qualify 
its  terms,  and  thus  make  it  a  new  one,  which  must  in  such 
case  be  proved  partly  by  the  written  and  partly  by  the  subse- 
quent unwritten  parol  contract  which  has  thus  been  incorpo- 
rated into  and  made  part  of  the  original  one.  The  xeason 
for  this,seems  to  be  that  simple  contracts,  whether  written  or 
otherwise,  .are  of  the  same  dignity  in  contemplation  of  law^ 
and  therefore  the  written  may  be  cbanged,  modified,  or  waived 
in  whole  or  in  part  by  a  subsequent  one,  lexpress  or  implied: 
Smith  on  Contracts,  *29;  Chitty  on  Contracts,  *<105,  and  notes; 
Wait's  Actions  and  Defenses,  314,  362. 

The  plaintiffs  did  not  contend  on  the  trial  that  the  "  tickete" 
rcfferred  to  did  not  correctly  express  the  contract  between  them 
respectively  and  the  defendant  as  of  ihe  time  they  were  isenedi 
but  tiiat  Bubseqnendy  the  defendant,  through  its  properly  au- 
therieed  agent,  agreed  to  waive,  and  did  waive,  eo  -much  of 
eadh  contract  "iddLet,*'  in  writing,  as  required  the  idaiittiffs  te 
appear  personally  befbre  13ie  tlefinidant^B  ageoAttt  OU  Tioitfti 
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in  VirgimAy  iad  tbere  prodace  the  tickets,  and  identify  ihem- 
■elvee  respeetiTely  m  the  orig^al  holders  of  them  by  writing 
each  hiB  or  her  her  name  on  their  tiokete  tespeotivdy,  and 
haying  the  rslum  ofaecks  attached  to  them  etamped  as  re* 
qnired.  It  was  competent  for  the  defendant  to  waive  each 
mqniiement  in  writing  or  by  parol  agreement,  and  it  waa  like- 
wiae  com]yetent  for  the  i^aintiflls  to  prcrre  ench  agreement  of 
waiver  by  pand. 

The  evidence  prodn«)ed  and  received  in  the  trial  tended  to 
prove  Bach  agreement;  that  the  defendants  a  agent,  or  a  per- 
eoQ  repreeenting  hlmnelf  to  be  its  properly  anthoriced  agent,  at 
Norfolk,  and  not  at  Old  PcAnt,  identified  the  plaintiffs  in  the 
pn^r  connection,  and  did  there  what  the  defendant  might 
have  required  to  be  done  at  Old  Point  to  give  the  ''tickets" 
•ffdct  for  the  retain  trip.  The  plaintifb  further  ^offered  to 
prove  that  the  person  who  required  and  stamped  the  tickets 
at  Noifolk  was  the  antkorized  agent  of  the  defendant,"  —  that 
is,  fairly  interpreting  the  reoord,  —  authorised  to  do  what  he 
purported  and  undertook  to  do. 

Upon  objection,  the  court  reftased  to  allow  the  plaintiffe  to 
produce  such  evidence.  We  think  it  was  pertinent  and  com* 
potent,  and  cAiould  have  been  reoeived.  As  it  was  not,  the 
plainti£h  are  entitled  to  a  new  trial,  and  we  so  adjudge. 


OoonuMV  or  Waman  xn;  aanaa  totjioh,  be  TBiitd  hf 
pMTol:  SMaiyanv.  ir«fli^4SttMd,MS»  70 Am.  Dm.  202;  PmUw.Monmtk 
45  Mo.  404;  100  Am.  Deo.  881. 


MoNbAL   PtPm  AND  FOONDBT  Go.  V.  HOWLAND. 

m  iffeMs  c«MisiirA««nL] 
«r  ClAViak— Uxn>iB  Aor  w  OasoBMm,  Miboh  t,  IS87»  AimrB^ 
Axcarof  ihAtof  MarehS^lST^uiftpplmtiaii  by  a  daf endMil  to  bavo 
«a  aefcioii  niiio7ed  from  the  state  court  to  tbe  United  States  ouonit  ooori 
is  properly  Tefnsedy  unless  the  action  is  one  of  which  the  latter  eonrt  has 

CUn  fsn  BttovAL  ev  Oaitsb  wwm  BtiPtm  «o  IteiEAi.  Ooon 
SAvnro  Bmr  Mabi  ouTy  no  formal  order  of  remoral  is  neeesssvy.  All 
that  is  zeqiiired  of  the  state  court  is  sin^y  a  saipensieii  of  fofthsr  pn>> 
eeedings,  vnlees  thereafter  the  cause  should  be  remanded  by  tba  fsdnl 
eonrt  for  a  resomption  of  jnrisdiction. 

John  Hin9dale,  for  the  plaintiff. 

Am.  St.  Rep..  Vol.  VI. —83 
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Smith,  C.  J.  The  action  is  upon  a  contract  entered  into  be- 
tween the  plaintiff,  a  corporation  formed  under  the  laws  of  the 
etate  of  New  Jersey,  and  the  defendant  A.  H.  Howland,  a 
dtizen  and  a  resident  of  the  etate  of  MassachoaettSi  to  recoyer 
damages  for  the  breach  thereof  in  the  non-payment  of  goods 
sold  and  delivered,  and  is  prosecuted  against  the  other  defend- 
ant, the  Durham  Water  Company,  a  corporation  created  and 
acting  under  the  laws  of  this  state,  to  establish  and  enforce  a 
lien  therefor  upon  the  property  of  the  latter. 

The  complaint  was  filed  at  Call  term,  1887,  of  the  superior 
eourt  of  Durham,  to  which  the  summons  was  returned,  and 
separate  answers  of  the  defendants  put  in,  purporting  to  be  at 
that  term,  while  the  yerification  of  each  was  znade  in  Novem- 
ber, after  its  expiration. 

The  defendant  Howland,  alleged  to  owe  the  plaintiff  for 
goods  delivered  under  the  contract  in  more  than  twenty  thou- 
sand dollars,  applied  by  petition  (when  filed  does  not  appear, 
but  which  was  passed  on  and  denied  at  January  term  after^ 
wards)  asking  for  the  removal  of  the  cause  to  the  circuit  court 
of  the  United  States  for  the  western  district  of  North  Caro- 
lina, under  the  several  acts  of  Congress.  The  plaintiff  resisted 
the  application  for  removal,  contending  that  a  cause  f<Mr  n- 
moval  by  the  said  Howland  was  not  presented  in  the  record, 
for  these  reasons: — 

'^First,  because  his  petition  and  bond  were  not  filed  in  apt 
time;  secondly,  because  the  bond  did  not  conform  to  the  re- 
quirements of  the  act  of  Congress,  in  that  it  was  not  condi- 
tioned to  provide  for  the  payment  of  costs  in  the  United 
States^  court;  thirdly,  because  the  pleadings  did  not  show  a 
severable  controversy  such  as  was  provided  for  in  the  act  of 
Congress  of  1887;  fourthly,  because  defendant  Howland  being 
a  citizen  and  resident  of  tiie  state  of  Massachusetts,  and  not 
being  an  inhabitant  of  the  western  district  of  North  Carolina, 
and  the  plaintiff  being  a  citizen  and  resident  of  the  state  of 
New  Jersey,  and  as  therefore  the  United  States  circuit  court 
would  not  have  jurisdiction  of  a  suit  originally  brought  in 
that  court,  it  would  not  have  jurisdiction  of  this  cause  when 
removed,  and  on  that  account  the  motion  to  remove  should  be 
refused." 

The  defendant  offered  to  file  an  additional  bond,  or  to  amend 
(he  present  one  in  any  particular  necessary. 

The  court,  being  of  opinion  that  no  order  of  the  state  court 
was  necessary  to  the  removal  of  the  cause  if  it  were  a  proper 
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case  for  removal,  and  being  further  of  oinnion  that  the  bond 
was  insufficient,  and  it  had  no  power  to  allow  an  amendment 
thereto  or  a  new  bond  to  be  filed,  and  that  in  the  suit  in  which 
defendant's  petition  was  filed  there  is  not  '^a  controversy 
which  is  wholly  between  citizens  of  diflTerent  states,"  and  that 
the  circuit  court  of  the  United  States  would  have  no  jurisdic- 
tion of  the  action,  declined  to  make  the  order  allowing  defend- 
ant Howland  to  file  a  new  bond,  or  to  amend  the  bond  on  file, 
and  also  declined  to  make  an  order  removing  the  action  to  the 
circuit  court,  from  which  rulings  defendant  Howland  appealed. 

The  bond  was  in  the  following  form: — 

"Enow  all  men  by  these  presents:  That  we,  A.  H.  How- 
land, as  principal,  and  S.  W.  Holman,  as  snrety,  are  held  and 
firmly  bound  unto  the  McNeal  Pipe  and  Foundry  Company 
in  the  penal  sum  of  $250,  lawful  money  of  the  United  States, 
for  the  payment  of  which  well  and  truly  to  be  made  we  bind 
ourselves,  jointly  and  severally,  firmly  by  these  presents. 

^The  condition  of  this  bond  is  such,  that  if  said  A.  H. 
Howland  shall  enter  and  file,  or  cause  to  be  filed,  in  the  next 
drcuit  court  of  the  United  States  for  the  western  district  of 
North  Carolina,  on  the  first  day  of  its  session,  copies  of  all 
process,  pleadings,  and  deposition  testimony,  and  other  pro- 
ceedings in  a  certain  suit  now  pending  in  the  superior  court  of 
Durham  County,  state  of  North  Carolina,  in  which  the  Mc- 
Neal Pipe  and  Foundry  Company  is  plaintiff,  and  said  A.  H. 
Howland  and  the  Durham  Water  Company  are  defendants, 
and  shall  do  such  other  appropriate  acts  as  by  act  of  Con- 
gress in  that  behalf  are  required  to  be  done  upon  the  removal 
of  such  suit  from  said  state  court  into  the  said  United  States 
court,  then  this  obligation  to  be  void,  otherwise  of  force. 

''  Dated  this  twenty-third  day  of  November,  1887. 

'^A.  H.  HowLAHD.    [seal] 

"By  \V.  W.  FuiXEB,  Attorney- 
"S.  W.  HoLMAN.^    [seal] 

The  act  of  Congress  approved  on  March  8,  1887,  and 
amendatory  of  that  of  March  3,  1875,  makes  important 
changes  in  the  law  which  authorizes  the  transfer  of  causer 
pending  in  a  state  court  to  the  United  States  circuit  court  for 
triaL  It  confines  the  right  to  apply  for  and  obtain  a  removal 
to  non-resident  defendants,  the  plaintiff  having  elected  to- 
bring  his  action  in  the  jurisdiction  of  a  state  court;  the  sum  in 
controversy  must  be  more  than  two  thousand  dollars  instead 
of  five  hundred  dollars,  the  former  limit,  exclusive  of  interest 
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ibd  costs;  the  application  must  be  made  at  or  befere  tbe  time 
wheoj  QBder  the  law  or  roles  of  the  state  courts,  the  defiKidant 
is  reqtdrtd  to  answer  or  plead;  a  bond  properlj  secured  must 
be  entered  into  for  filing  a  copy  of  the  record  in  the  circuit 
eourt  on  the  first  day  of  its  next  sitting  *^  and  for  paying  all 
costs  that  may  be  awarded  if  said  coart  shall  hold  that  the 
suit  was  wnmgfolly  removed,"  etc. 

The  first  section  of  the  amending  statute  provides,  more- 
over, that,  in  order  to  the  exercise  of  original  jurisdiction,  the 
action  "shall  be  biooght  only  in  the  district  of  either  the 
plaintiff  or  defendant";  and  in  the  recent  case  of  the  Counfy  oj 
Yuba  V.  Pioneer  Odd  Mining  Co^  decided  in  United  States  cir- 
foit  court,  northern  district  of  California,  in  August  last,  it  is 
held,  Mr.  Justice  Field  and,  the  circuit  and  district  judges  co&» 
curring  in  the  opinion,  that  under  tha  second  section  no  cause 
can  be  removed  of  which  the  circuit  court  would  not  have  had 
original  cognizance. 

.  -While  it  is  true  that  the  present  suit  is  brought  in  a  district 
where  one  of  the  defendants  resides,  who  is  content  to  let  it  re- 
rtwin,  the  other  defendant,  who  seeks  another  jurisdiction,  is 
a: citizen  and  resident  of  another  state;  and  if  there  were  a 
several  controversy  between  them,  and  it  could  be  eeryered  and 
removed,  the  anomalous  result  would  follow  that  a  cause 
would  be  there  constituted  which  could  tiot  have  originated  in 
that  court  in  that  form. 

The  principle  of  the  ruling  in  the  case  cited  seems  to  apply 
to  the  present  proposed  removal;  and  with  the  sanction  of  such 
high  authority  agreeing  with  our  own  reading  of  the  enact- 
ment and  its  general  scope  and  policy,  we  must  sustain  the 
ruling  of  the  court  below. 

We  pretermit  passing  upon  the  other  grounds  of  objection  to 
the  transfer  of  the  cause,  to  wit:  1.  That  the  application  was 
not. made  at  the  first  term  of  the  court  as  of  which  the  plead- 
ings are  filed;  the  want  of  diversity  in  the  controversies  be- 
iffeen  the  plaintiff  ^nA,  defendants,  their  connection  and  de- 
pendence, so  that  presence  of  each  in  the  one  action  ie  neoee- 
sary  to  a  full  determination  of  the  cause;  the  absence  of  any 
provision  in  the  bond  for  the  payment  of  costs, — all  of  which 
h^ve  great  foi?oe,  sinoe  it  is  sufficient  to  say  the  cause  was  not 
in  law  removable. 

It  may  be  observed  that  no  order  of  removal  was  neoessary, 
since  a  compliance  with  the  prescribed  conditioDs  effected  a 
removal,  and  all  required  of  the  state  comt  was  to  soapend  all 
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Cmtbeir  ptoto&Xaafj^wai^em  tbarooflar  Hia  ease  ikeuUk  be  le* 
viandad  by  the  drcait  te  Aa  niate  oeori  Smt  ft  veBiuMptioo  <rf 
joiifHcliclion. 

Wo  tberefi>m  cmeidcr  tho  qipeal  beftre  «a  to  ha  from  the 
raling  of  the  yidg^  to  pcoceed  in  tiici  cause:  Fitxff$r(dd  t.  ii^t* 
man,  82  N.  C.  49i2. 

Ab  to  what  are  lepanUecanfaRiveiBies,  gee  Ag$r$  ▼.  V^wTiaSy 
112  U.  S.  I&7;.  St.  lama  K  B.  C4n  v.  WUmm,  114  Id.  60; 
Louis,  it  Naak^  B.  £.  Ca  ¥.  JUa,  1X4  Id.  62;  Pwtnmn  v.  Jn^mfVH 
114  Id.  57;  St.  Louis  etc.  R.  &  Co.  t.  Wihm^  114  M.  6a 

Affinned.  

EsMOYAL  01  GAUBiamFinnui.CknrBsa:  8eatha«fe0adedaoteto  Jlwrf 
T. /rici^  12  Am.  Bep.  546;*{S62;  and  see  Di0^  SemoTil  ef  C 


BuBB  i^.  Maultsbt. 

Ldqi  Gifbt  mr  •cAirvTa  vo  MEoaAinGH  avd  TiftsoaiM^  Noncaop  Wmoi 

has  beea  filed  aa  praMcibed  by  thaatatate,  attaahaa  to  thapraparty  npoa 
which  the  labor  or  materiala  vara  bestowed,  and  haa  relatiDn  b«ck  ta 
the  time  when  the  woriL  waa  oommenced  or  the  matenala  fnmiahed; 
and  ia  wflhatnal  agnnat  evary  other  lien  or  eneuDhraaoa  whidi  attached 
anbaeqaentlyf  and  alao  against  pnxefaaaon  £or  valna  and  withoat  notieaii 

E.  Haywoodj  for  the  respondents* 

W.  F.  French,  D.  Q.  Lewis,  and  J.  B.  SheU&n,  for  the  appel- 
lants. 

MaBBiMON,  J.  The  parties  agreed  upon  awl  submitted  the 
following  facts  to  the  court  for  its  judgment: — 

*^Thatthe  plaintiffs  furnished  material  and  performed  labor 
in  the  repair  of  the  property,  lot  Na  6,  in  the  town  of  WhHe- 
Tille.  Tha  work  and  labor  done,  and  material  fiimished,  be- 
gan on  tha  second  day  of  September,  1884,  and  Mftded  on  the 
twentieth  day  of  November,  1884.  That  a  lien  for  the  same 
was  filed  and  recorded,  in  due  form  of  law,  on  the  fifth  day  of 
Angosti  1886»  in  the  office  of  the  olerk  of  the  superior  coart  ol 
Columbus  County. 

''That  OQ  the day  of  December,  1884,  the  defendants 

MauUsby  and  Son^  who  were  the  owners  of  the  property 
against  which  the  lien  was  filed,  and  who  alone  contracted 
for  the  wodL  and  material  performed  and  furnished,  conveyed 
said  property  to  the  defendants  Kerchner  and  Calder  Brothers, 
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for  value,  and  withoat  notioe  of  the  plaintiffs'  claimy  and  the 
<x>Qve7ance  (or  deed)  was  dulj  recorded  on  the  second  day 
of  December,  1884;  that  this  deed  was  made  and  delivered 
before  the  filing  of  the  lien;  that  the  amomit  of  the  work  and 
the  labor  performed  and  material  furnished  is  sixty-one  dol- 
lars and  eighty-six  cents  ($61.86);  that  J.  A.  Maultsby  and 
Son  had  no  right,  title,  or  interest  whatever  in  the  land,  lot 
No.  6,  in  the  town  of  Whiteville,  when  the  plaintiffs'  notice  of 
lien  was  filed  with  the  clerk  of  said  court;  that  the  lien  was 
filed  in  the  time  required  by  law." 

The  court,  upon  consideration,  gave  judgment  for  the  plain- 
tiffs as  follows: — 

''This  cause  coming  on  to  be  heard  upon  the  statement  of 
the  facts  found  as  a  special  verdict,  and  the  court  being  of 
opinion  that  the  plaintiffs  were  entitled  to  recover,  now,  on 
motion  of  John  D.  Bellamy,  Jr.,  attorney  for  the  plaintiffs,  it 
is  ordered  and  adjudged  that  the  plaintiffs  are  entitled  to  and 
have  a  lien  on  the  property  described  in  the  notice  of  lien  for 
the  sum  of  $61.86,  with  interest  firam  the  17th  of  September, 
1884,  and  the  costs  of  this  action.  And  it  is  hereby  ordered 
that  all  the  right,  title,  and  interest  of  the  defendants  J.  A. 
Maultsby  and  Son  in  the  said  land  and  property  which  said 
defendants  had  therein  on  the  second  day  of  September,  1884, 
the  time  of  the  commencement  of  the  furnishing  of  the  mate- 
rial, be  sold  to  satisfy  said  debt,  interest,  and  costs,  and  that 
the  defendants  be  foreclosed  and  barred  of  any  interest  therein 
acquired  subsequent  to  said  date,  provided  the  debt,  interest, 
and  costs  aforesaid  be  not  paid  within  thirty  days.** 

From  this  judgment,  the  defendants,  having  excepted,  ap- 
pealed to  this  court. 

It  is  not  denied  that  the  plaintiffs  were  entitied  to  a  lien 
upon  the  lot  of  land  in  question,  as  they  claim;  but  it  is  con- 
tended that  inasmuch  as  notice  of  such  claim  of  lien  was  not 
filed  by  them  in  the  office  of  the  superior  court  clerk  of  the 
proper  county,  as  required  by  the  statute  (Code,  sees.  1784, 
1789),  before  the  defendants  purchased  the  land  from  J.  A. 
Maultsby  and  Son,  and  they  had  no  notice  of  the  lien,  there- 
fore it  did  not  attach  to  the  land  as  against  them,  or  in  any 
way  affect  their  title.  And,  for  the  like  reason,  the  defendants 
further  insist  that,  at  the  time  the  plaintiffs  filed  their  notice 
of  lien,  J.  A.  Maultsby  and  Son  "had  no  right,  titie,  or  inters 
est  whatever  in  the  land,"  having  before  that  time  sold  and 
conveyed  the  same  to  thenL 
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So  that  the  question  we  are  called  upon  to  decide  is,  Did 
the  lien  on  the  land  when  filed  in  the  office  of  the  clerk  of  the 
superior  court  have  relation  back  to  the  time  it  first  arose? 
We  are  of  opinion  that  this  question  must  be  answered  in  the 
affirmative. 

The  first  statute  giving  a  mechanic's  and  laborer's  lien 
(Acts  1868-69,  c.  117,  sec.  4)  prescribed  that  the  lien  should 
be  filed  "at  any  time  before  or  within  thirty  days  after  the 
performance  and  completion  of  the  labor,  or  the  final  furnish- 
ing of  the  materials,  or  the  gathering  of  the  crop."  This 
clause  of  the  statute  was  interpreted  by  this  court  in  diad' 
bourn  V.  WiUiatM^  71  N.  C.  444,  and  it  was  held  that  the  lien 
in  that  case  had  relation  back  to  the  time  it  began  to  arise, 
and  while  it  continued  to  arise,  thus  defeating  certain  mort- 
gages that  had  been  registered  prior  to  the  time  of  filing  the 
notice  of  the  lien,  the  court  saying  that  "  it  must  be  clear  that 
unless  the  claim  when  filed  has  relation  back  to  the  com- 
mencement of  the  furnishing  the  materials,  the  object  of  the 
act  would  be  liable  to  be  defeated  at  the  pleasure  of  the  ven- 
dee of  the  materials  by  his  selling  or  mortgaging  his  estate. 
The  act  would  be  idle  and  inefficacious  against  the  very  mis- 
chief it  was  intended  to  [prevent]  cause We  think  the 

notice  of  lien  had  relation  back,  and  was  prior  to  the  claim  of 
the  defendant  as  to  the  materials  furnished  before  the  date 
of  the  mortgage." 

In  view  of  this  deciaiony  and  without  modifying  or  changing 
its  force,  the  legislature  enacted  the  statute  (Acts  1876-77, 
e.  63,  sec.  2)  extending  the  time  within  which  the  notice  of 
such  lien  might  be  filed  to  sixty  days;  and  again,  after- 
wardsi  the  time  was  extended  by  statute  (Acts  1881,  c.  66,  sec. 
1)  to  six  months;  and  again  by  the  statute  (Acts  1883,  o. 
101,  sec.  1;  Code,  sec.  1789)  to  twelve  months.  The  time  waa 
thus  simply  extended.  It  would  seem,  therefore,  that  the 
legislature  approved  of  the  interpretation  given  to  the  first 
statute  cited,  and  intended  that  it  should  apply  to  those  sub* 
sequently  enacted.  It  was  all  along  after  the  first  enactment 
advertent  to  the  subject  of  such  liens,  and  frequently  legis- 
lated in  respect  thereto,  amending  the  first  and  subsequent 
statutes.  If  it  had  intended  that  such  lien  should  have  no 
force  or  effect  as  against  purchasers  and  encumbrances  until 
the  filing  of  notice  thereof,  the  just  inferenoe  is,  it  would  have 
so  provided. 

The  statute  (Code,  sea  1791)  in  respeot  to  such  liens  pro- 
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ridea  that  ''upon  judgmeni  xendered  in  fkvor  of  the  olaimant, 
an  execution  for  collection  and  enforcement  theteof  ahall 
iBsne  in  the  same  manner  as  upon  other  judgments  in  addona 
arising  on  contract  for  the  recovery  of  money  only,  except 
that  the  execution  shall  direct  the  officer  to  sell  the  rights 
title,  and  intereet  which  the  owner  had  in  the  premises  or  the 
crops  thereon  at  the  time  of  filing  the  notice  of  the  lien,  before 
such  execution  shall  extend  to  the  general  property  of  the 
defendant." 

On  the  argument  it  was  contended  for  the  defendants  that 
J«  A.  Maultsby  and  Son  had  no  '^ right,  title,  and  interest"  to 
the  land  in  quration,  '^at  the  time  of  filing  the  notice  of  the 
lien,"  to  be  sold,  and  as  the  statute  just  recited  directed  such 
interest  to  be  sold,  this  went  to  prove  that  the  legislature  did 
not  intend  that  the  lien  should  relate  back  to  the  tame  it 
arose. 

This  argument  is  not  sound.  The  lien  prevailed  continuously 
next  after  it  arose,  and  J.  A.  Maultsby  and  Son,  who  then  had 
title  to  the  land,  could  not  divest  themselves  of  it  except  sub- 
ject to  the  lien.  So  there  was  '* right,  title,  and  interest"  in 
them  to  be  sold  as  contemplated  by  the  statute^ 

The  same  statute  (Code,  sec.  1782)  fhrther  provides  that 
^'  the  lien  for  work  on  crops  or  farms  or  materiak  given  by 
this  chapter  shall  be  preferred  to  every  other  lien  or  encum- 
brance which  attaches  upon  the  property  subsequent  ta  the 
time  at  which  the  work  was  oofloamenced  or  materials  fbr- 
nished." 

It  was  contended  that  this  clause  does  not  embrace  ahsoluta 
conveyances,  and  hence  they  are  unaffected  by  such  Uen,  un- 
less filed  prior  to  their  execution;  and  also  that  this  provision 
tends  to  show  that  it  was  not  intsnded  that  filing  the  laborer'a 
BOtioe  of  lien  gave  it  efficacy  as  against  pricnr  puichasersw  This 
is  a  mistakoB  view. 

Thia  clause  has  no  such  apidication.  Its  poipose  .is  simply 
to  premnt  liens  upon  the  proper^  oroated  subsequently  to  the 
laborer'a  lien  fix>m  superseding  it  aa  to  work  d<»ie  and  mate* 
rials  furnished  after  such  subsequent  Uens  were  created:  IFoo* 
ta  V.  HiU,  98  N.  C.  48. 

The  purpose  of  the  statute  seeme  to  be  to  fisvor  the  laborer^ 
— to  give  himaseeurity  —  a  Hen  upon  the  property  contimi* 
ally  efflcimt  for  all  pvrposea  after  it  arises  until  discharged— 
for  his  labor  and  materials  supplied,  without  any  puUic  notiee 
oi  it|  itttffl  tka  lapaa  of  twelve  months;  that  it  shall  not  be 
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good  after  tkat  tine,  onkflB  it  shall  be  filed  bb  preecribed  by 
ihe  elatnte.  If  thie  is  not  bo,  why  require  notice  to  be  filed 
at  all?  The  Ken  extends  only  to  the  particular  property 
afiected  by  the  labor  done  or  materials  supplied.  If  a  sale  of 
it  by  the  owner  operates  to  defeat  the  laborer's  lien,  then  to 
file  notice  of  it  woald  be  nugatory,  —  a  mockery. 

It  is  said  that  such  liens,  until  notice  of  them  filed,  are 
snares  to  innocent  buyers  of  the  property  to  which  they  at- 
taich.  This  may  be  so  in  a  measure;  b«t  the  legislature  had 
pewer  to  profide  for  and  allovr  them,  ae  it  has  done.  It,  and 
not  the  court,  must  be  the  judge  of  the  expediency  and  wis- 
dom of  such  legislation.  It  may  be  said,  however,  that  the 
same  objection  applied  to  the  registration  laws  of  this  state, 
until  within  a  recent  period,  as  to  conveyances  generally. 

Wise  registration  laws  promote  convenience,  confidence^ 
and  safety  in  business  transactions  of  great  importance,  and 
encourage  trade;  they  do  not  discourage  the  vigilant,  honest 
dealer.  In  their  absence,  the  buyer  must  rely  upon  his  own 
scrutiny  as  to  the  title  he  gets. 

AflSrmed.  ^^^^ 

Bunj>nT08  Airn  SxauoruBss  AOAmsr  Whkb  MacBAiriGi  Loofs  mat  bs 
BinoBCED:  See  the  note  to  La  Crone  y.  Vanderpoolf  78  Am.  Deo.  694-^99. 
Ab  to  estateo  and  intereets  aifeetod  by  radx  liens,  see  the  note  to  Lffon  y. 
JtfcOif^,  46IflLe7ft-6S0L  MedMoie's  lien  preynk  orev  that  of  a  vendor: 
Mmncknimyr.  OammUy,  123  HL  98;  5  Am.  St.  fifsp^  480;  tad  vabtn  huk  to  , 
the  time  when  the  wock  was  performed  or  thn  material  fnnuahed:  TrammeU 
r.  JTomM;  68  Tez.  210;  2  Am.  St  Rop.  479,  and  notOe 
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KsQUoniGX.  —  Walking  on  Track  ov  Railroad  i&  kot,  in  Itsklt,  snoh 
coDtrilmtory  negligence  aa  will  ^ar  a  recovery  of  damages  for  injuries 
sastainecl  tbrongk  the  negligenee  of  the  company's  servants. 

AMJxaaoQB.  Bsensi  WALKxmi  os  Ibmk  or  IUoocboab  Gomfmst  mat  bb 
XlCHmoALLT  ▲  TBjHPAaaxRft  yet  if  he  nssff  dxm  ease  to  avoid  injory 
from  the  wrongful  act  oi  the  company,  he  may  recover  damages  for  injn* 
rios  thereby  snstained. 

Men  Coa&mvmQ  Contmbvtort  JXmaiMaaiCE,  Sitch  as  will  DmEjir 
BfpawmoE;  noflft  be  tha  prozunakB  sad  net  tliA  feiwite  cave  of  th*in« 
jnry.  'B9  "pronmMba  canssi"  is  intendad.  an  act  whiok  diraotly  pie^ 
dnoed,  or  ooncnrred  directly  in  producing,  the  injury;  by  "remote 
oana^^is  intended  that  which  mi^have  happened,,  sad  yet  no  injwy 
is;reuinwiim1,  iwlirlttsfcandrng  ttofrao  i^inry  oonld  have  ooenrted  i£  it 
had  not  happened. 
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RaHiBOAd  CoMFAirr— LiOBiin  to  Grobb  TaACK.— W1wd«  lor  a  mtIm  oI 
jmn,  the  pnblio  has  been  In  th«  habit  of  etoming  the  traek  of  a  nihoad 
oompany,  the  aoqnieeoenoe  of  the  oompaay  In  the  pnblio  vm  will  amoont 
to  a  lioenee,  and  impoeee  on  it  the  daty  to  ezeraae  reaeonablo  owe  in  the 
operation  of  iti  trainii  lo  a«  to  proteot  thoee  nong  the  Uoonae  from 
injury. 

DuTT  18  Alwatb  IiooBiD  OH  Tboob  IN  OBiaoB  ot  a  n&way  tnin  In  mo- 
tion to  keep  a  wieicmible  lookoot^  and  a  lulnre  to  do  so  will  icDder  the 
oompaay  liable  for  ii^nziea  reeolting  even  to  a  treipawer  who  has  not 
been  gaSLij  of  oontribntory  negligenoe.  And  althoagh  the  penon  in- 
jured waa  gaShf  of  oontnbatory  negligenoe.  yet  if  tiie  defendant  mtg^t 
haye  aytnded  tiie  injury  by  ordinary  otre^  and  did  not^  damagee  ara 
reooTorable. 

Obkateb  Oabb  n  Bmqioxmed  ow  Baxxjuud  Ookpaht  than  Is  otfaerwiio  neoea- 
■ary  in  mnning  ita  traina  in  a  popolons  town,  and  eapeoially  idien  a 
train  ie  mnning  ont  of  time  or  at  an  nnnsnal  boor. 

Rbootbbt  of  Daiuobs  fob  Ivjubt  Cavssd  bt  KioLiosiroB  of  railroad 
oompany  ia  reatrioted  to  aotoal  damagea. 

SviDXNca— Qvianoiff  fob  Jubt.  —  Whbbb  BmnHci  u  OovwuxmsQ  as 
TO  Causb  of  the  injury  euatained,  the  queation  ahould  be  aubmitted  to 
the  jury,  under  proper  inatruotiona  from  the  oonrt. 

Thomas  H.  SuUanj  for  the  respondent. 

George  M.  Roee^  for  the  appellant. 

DAVI8,  J.  It  is  alleged  and  admitted  that  on  or  about  the 
night  of  October  19,  1883,  Thomas  McDonald  was  nm  over 
while  on  the  defendant's  track  in  the  town  of  Fayetteville. 

The  plaintiff  alleges  that  his  intestate  was  walking  on  the 
defendant  company's  track  at  the  time  of  the  injory  at  a  place 
where  ^'it  was  and  for  a  long  time  had  been  the  habit  and  cus- 
tom of  the  people  of  the  town  of  Fayetteville  and  others  to 
pass  and  repass  and  cross  the  track''  of  defendant's  jroad,  and 
that  while  so  walking  on  the  said  road  he  was  run  over  by  the 
carelessness  and  negligenoe  of  the  defendant's  servants  in 
charge  of  a  locomotive  engine,  and  received  injuries  from 
which  he  soon  thereafter  died. 

The  defendant  denies  negligencei  and  says  that  the  plain- 
tiff's intestate  was  a  trespasser,  and  had  no  right  to  be  cm 
defendant's  track;  that  he  was  a  man  of  dissolute  habitSi 
frequently  in  a  state  of  intoxication,  was  in  that  condition  on 
the  night  of  tho  injury,  and  was  himself  guilty  of  gross  neg- 
ligence in  going  on  defendant's  track  in  that  condition;  and 
that  he  was  lying  down  and  in  such  a  position  that  he  could 
not  be  seen  by  the  engineer  when  the  accident  occurred. 

The  following  issues  were  submitted:-^ 

''  1.  Was  the  death  of  plaintiff's  intestate  cause  by  the  neg- 
ligence of  the  defendant? 


Digitized  by 


Google 


Feb.  1888.]    Tbot  v.  Caps  Fsab  etc.  R.  R.  Co.  528 

''  2.  Was  the  plaintiff's  intestate  guilty  of  contiibatorf  neg- 
ligence? 

''3.  What  damage  is  the  plaintiff  entitled  to  receiTe?" 

Many  witnesses,  thirty  in  nnmber,  were  examined  on  the 
trial  below,  and  the  substance  of  their  testimony  was  sent  np 
with  the  case  on  appeal. 

As  there  was  no  exception  to  any  of  the  evidence  by  the  ap- 
pellant, it  is  unnecessary  to  set  it  out  in  detail,  but  only  sub* 
stantially  so  much  of  it  as  is  necessary  to  a  proper  apprehension 
of  the  excepticxis  to  his  honor's  charge. 

The  tendency  of  that  on  behalf  of  the  plaintiff  was  to  show 
that  there  is  a  crossing  on  a  trestle  of  the  defendant's  road, 
upon  which  planks  are  placed,  and  that  over  this  trestle  the 
public  haye  been  accustomed  to  pass  and  repass  for  twenty  or 
twenty-five  years,  using  it  as  a  common  passage-way;  that  on 
the  night  of  the  19th  of  October,  1883,  between  eight  and  nine 
o'clock,  the  plaintiff's  intestate  was  crossing  over  the  trestle, 
when  the  construction  train  of  the  defendant  came  into  tbe 
town  of  FayettevillCi  running  slowly,  not  faster  than  three  or 
four  miles  an  hour,  without  giving  any  notice  by  sound  of 
whistle  or  bell,  and  without  any  head-light;  that  it  made  so 
little  noise  some  of  the  witnesses  thought  it  was  only  a  hand- 
car; that  it  sounded  no  alarm  at  the  crossing,  and  that  no 
whistle  was  blown  or  bell  rung  from  Little  River  to  Fayette- 
ville;  that  the  track  was  straight  for  a  considerable  distance, 
and  when  the  intestate  saw  the  train  approaching  '^  he  tried  to 
get  across  the  trestle,  and  could  not,  and  then  tried  to  get  off 
and  got  hi  sfoot  hung";  that  he  ^'saw  the  damned  thing  coming, 
and  tried  to  get  out  of  the  way,  but  could  not";  that  he  made 
an  outcry  and  sound  of  distress,  which  could  be  heard  at  a 
considerable  distance,  according  to  one  witness  eight  hundred 
or  nine  hundred  yards;  that  the  train  was  going  slowly,  and 
could  have  been  stopped  within  ten  feet;  that  if  the  bell  had 
been  rung  at  the  crossing,  the  intestate  would  have  had  ample 
time  to  have  gotten  of. 

One  witness  (Smith)  testified  that  he  heard  the  distress- 
ing cry,  got  a  lantern  and  waved  it;  that  ''if  the  engine  had 
blown  at  the  corporate  limits,  he  would  have  had  time  to  re- 
lease McDonald;  that  he  started  as  soon  as  he  heard  the  out- 
ery";  that  the  engineer  was  incompetent,  ''blind  in  one  eye, 
and  could  not  see  well  out  of  the  other";  that  the  intestate 
was  an  industrious  man  and  a  skilled  laborer,  worth  one  dol- 
lar per  day;  that  he  sometimes  drank,  but  was  not  a  drunkard; 
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that  ha  waa  sober  at  the  time  of  the  accident;  that  he  was 
fifty>five  or  sixty  years  of  age,  and  in  good  health. 

On  bahalf  o£  the  defendant,  the  evidenyce  teudod  to  show 
that  the  {danka  on  the  trestle  were  put  there  by  defendant,  not 
6^  public  use,  bat  for  the  employees  of  the  road,  when  en- 
gaged about  its  businesB;  that  the  defendant  owned  the  prop- 
erty, and  there  waa  a  notice  at  the  gate,  ''No  admittance 
except  on  bnsiiiefis'';  that  McDonald  was  inside  the  gate  and 
waa  drank  on  the  oooasion  of  the  accident;  that  he  was  in 
the  habit  of  going  on  the  track  intoxicated^  and  had  been 
warned  not  to  do  so;  that  he  was  lying  down;  that  if  he  had 
been  standing  up  he  could  haye  been  seen;  that  he  himself 
said  that  "if  he  had  not  been  drinking  he  would  not  have 
been  caught  there";  that  he  was  drunk  the  evening  of  the 
accident,  so  much  so  that  be  '^oould  hardly  keep  his  feet''; 
that  Wright  was  a  competent  engineer,  and  had  always  been 
trusted. 

Wright,  the  engineer,  testified  that  the  head-light  was  burn- 
ing; that  he  did  not  know  whether  the  bell  was  rung  or  not; 
that  "if  a  man  had  been  standing  up  he  oould  have  seen  him 
tiiree  hundred  yards;  saw  no  man."  He  afterwards  said  that 
the  "bell  mug  at  the  crossing;  heard  cry  about  one  hundred 
fcet  oflT, — cry  of  distress." 

The  court  charged  the  jury  that,,  aa  to  the  first  issue,  if  the 
accident  was  caused  by  negligence  of  defendant,  the  jury 
should  answer  yes,  otherwise  no,  and  that  the  burden  was  on 
I^aintiff  to  show  negligence;  that  if  train  was  moving  three 
or  four  miles  an  hour,  defendant  not  being  at  a  crossing,  it 
was  not  negligence  not  to  ring  the  bell  or  blow  the  whistle, 
unless  such  failure  is  shown  to  have  contributed  to  the  ix^jury. 
It  would  have  be«i  negligence  if  there  had  been  no  head-light, 
aince,  by  the  uncontradicted  evidence,  the  track  waa  straight 
for  half  a  mile;  but  if  there  was  a  head-light,  it  was  sufficient 
warning  to  deceased,  and  there  could  have  been  no  negligence 
in  failing  tO  ring  bell  or  blow  whistle;  that  if  the  agent  or 
engineer  of  company  had  notice  from  the  outcry  or  otherwise 
that  a  human  being  was  faatened  on  the  track,  it  was  negli* 
gence  not  to  stcqp  his  train*  if  he  had  time  to  do  so  after 
receiving  such  notice,  that  is,  if  he  received  the  notice  at  alL 

As  to  the  second  issae^  the  ooort  charged  the  failure  of  the 
engineer  to  soond  whistle  or  ring  bell,  if  such  were  tha  fact, 
did  not  reliove  deceased  ficom  necessity  of  taking,  ordinal^ 
precaotioBa  for  Idb  safety.    Negligea^ce  of  company'a  am- 
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plojeeB  in  that  partietilar  was  no  bxcobo  for  hifl  negligence. 
He  WEB  bound  to  look  and  listen  before  attempting  to  cross 
the  trestle  in  order  to  avoid  an  approaching  train,  and  not  to 
walk  carelessly  into  a  place  of  danger.  Had  he  nsed  his 
senses,  he  nd^t  have  heard  or  seen  the  coming  train.  If  he 
omitted  to  do  so,  and  walked  thon^tlesrij  and  carelesslj  on 
the  track,  he  was  gtdlty  of  culpable  negligence,  and  con- 
tribnted  to  his  own  injury.  If  he  did  nse  his  senses,  saw  the 
train  coming,  or  heard  it,  and  yet  undertook  to  cross  the 
trestle  instead  of  waiting  for  the  train  to  pass,  and  was  in- 
jured, the  consequences  of  the  mistake  cannot  be  cast  on  the 
defendant  No  railroad  company  can  be  held  for  a  failure  of 
experiments  of  that  kind.  But,  notwithstanding  the  previous 
negligence  of  deceased  (if  the  jury  so  ftad),  if,  at  the  time 
when  the  injury  was  commil^ted,  it  might  have  been  avoided 
by  the  exercise  of  reasonable  care  and  iMndence  on  part  of 
defendant,  the  defendant  is  liable,  and  the  jury  would  find 
second  issue  in  favor  of  plaintiff:  Dams  y.  Ifann,  as  cited  in 
OwUer  V.  WUke^y  85  N.  C.  812. 

Plaintiff  requested  court  to  charge: — 

"1.  If  the  railroad  company  had  by  hmg  consent  allowed  tho 
public  to  pses  and  repass  the  trestle-work,  then  he  was  not  a 
trespasser.''    This  was  given. 

^*  2.  That  if  the  engineer  in  charge  was  incompetent,  or  it, 
fkom  the  circumstanoes  of  the  case,  the  savant  of  the  defend- 
ant (the  engineer)  exhibited  a  careless  or  le^dess  disregard 
of  life  or  limb,  the  dsifendants  are  liable  in  damages.^'  This 
was  given. 

*^8.  That  in  ooming  into  a  populous  town  (asis  admitted  in 
the  pleadings)  more  care  is  necessary  than  otherwise;  especially 
is  this  so  when  an  enpne  is  0Q«Ding  out  of  time  or  at  an 
unusual  hour.^'    Tins  was  given. 

^4.  Ihat  if  the  deceased  was  goilty  of  contribcrtory  negli- 
gence, and  the  jury  believe  that  if  ordinary  care  had  be^i 
used  or  the  accident  mi^t  have  been  aveided,  then,  though 
they  believe  tho  deceased  contributed  to  the  acddent,  the  rail- 
road is  liable."  The  eourt  gave,  instead  of  this,  Ihe  words 
of  DcmB  V.  Jfoms  as  quoted  in  Qtrnter  y.  WOkes^  85  N.  C. 
812. 

'^6.  That  what  the  damagss  are  is  to  be  fixed  by  the  jury, 
under  all  the  diuumstances  of  the  case,  the  same  being  left 
largely  to  the  common  sense  and  discretion."  This  was  given, 
the  court  ex^iniag,  however,  it  must  be  restricted  to  actual 
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damages,  L  e.,  the  money  loes,  calculating  the  annual  net  earn* 
ings  and  expectancy  of  life,  etc. 

''6.  If  the  engineer  was  without  head-light,  and  did  not  ring 
the  bell  or  blow  the  whistle  coming  into  town,  this  of  itself  is 
evidence  of  negligence  on  the  part  of  the  railroad  company, 
especially  where  human  life  is  the  forfeit  of  his  failure  to  use 
the  above  ordinary  care."  This  was  given,  the  court  adding 
that  it  would  be  a  circumstance,  if  true,  to  be  weighed  in  con- 
nection with  all  the  evidence  in  the  case. 

The  defendant  asked  the  court  to  charge  as  follows: — 

''1.  If  the  jury  believe  that  Thomas  McDonald  was  run  over 
by  engine  of  defendant  at  a  place  not  a  public  crossing,  but 
on  private  property  of  defendant,  company  would  not  be  re- 
sponsible unless  engineer  knew  of  deceased's  dangerous  po- 
sition on  the  track,  '  or  with  reasonable  care  and  diligence 
might  have  known  it' "  This  the  court  gave,  adding  the  words 
in  quotation  marks. 

"  4.  If  deceased,  in  attempting  to  get  off  track,  caught  his 
foot,  and  was  unable  to  get  off,  and  was  lying  in  such  a  position 
that  he  could  not  be  seen  by  engineer,  his  accident  was  the 
result  of  his  own  recklessness,  and  company  is  not  responsible, 
'unless  there  was  such  outcry  that  the  engineer,  with  reason- 
ble  care,  could  have  prevented  the  accident' "  This  the  court 
gave,  adding  the  words  in  quotation  marks. 

''  6.  If  the  jury  believe  the  statement  made  by  deceased  to 
plaintiff's  witness,  to  wit:  'I  saw  the  damned  thing  coming, 
and  tried  to  get  out  of  the  way,  but  couldn't,'  and  'I  saw  the 
engine  coming;  thought  I  had  time  to  cross  the  trestle;  found 
I  had  not;  tried  to  get  off,  and  got  my  foot  hung,' — his  con- 
duct, as  thus  stated,  was  contributory  negligence.  'This 
subject,  howeyer,  to  the  condition  that  the  defendant,  with 
reasonable  care  and  prudence,  could  not  have  avoided  conse* 
quence  of  deceased's  negligence.' "  Qiven  after  adding  words 
in  quotation  marks. 

''  6.  If  the  jury  believe  the  evidence  introduced  by  plaintiff, 
and  the  uncontradicted  evidence  offered  by  defendant,  they 
will  find  that  deceased  was  guilty  of  contributorygl  neigence." 
This  was  not  given,  except  as  far  as  embraced  in  other  charges 
given. 

To  the  first  issue  the  jury  answered  ''Yes,"  to  the  second 
"  No,"  and  to  the  third  "  Two  thousand  dollars." 

Judgment  and  appeal  by  defendant 

The  charge  of  the  court  was  given  with  care,  and  we  think 
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stated  the  law  fully  and  fairly  as  applicable  to  every  view  pre- 
sented by  the  evidence.  We  have  given  it  as  sent  up  with 
the -case  on  appeal;  bnt  only  two  exceptions — one  to  the  first 
instruction  asked  for  by  the  plaintiff,  which  was  given,  and 
the  other  to  the  sixth  instructiAn  asked  for  by  the  defendant, 
which  was  refused — were  insisted  upon  in  this  court,  and  as 
the  other  exceptions  were  not  pressed,  we  dispose  of  them  by 
saying  that  they  were  of  no  avail. 

1.  The  defendant  says  that  the  plaintiff's  intestate  was  a 
''  trespasser,^'  and  being  wrongfiilly  on  the  defendant's  road, 
the  injury  was  the  result  of  his  own  wrong.  For  this  position 
many  authorities  are  cited,  and  especially  Bacon  v.  Baltimore 
etc.  R.  R.  Co.f  15  Am.  &  Eng.  R.  R.  Gas.  409,  and  the  note,  in 
which  many  cases  are  cited  to  the  effect  that  persons  walking 
on  the  track  of  a  railroad  are  trespassers,  and  generally  con« 
sidered  to  be  guilty  of  such  contributory  negligence  as  to  bar 
a  recovery  of  damages  for  injuries  sustained  while  so  trespass- 
ing. We  think  that  ypon  a  careful  examination  of  the  cases 
cited  by  counsel  for  the  appellant  it  will  be  found  that  in  most 
of  them  the  injury  was  the  result  of  contributory  n^ligence 
of  the  party  injured  proximately  causing  it,  and  not  resulting 
directly  from  tiie  negligence  of  the  defendant,  and  where  they 
have  gone  beyond  this,  they  are  not  in  accord  with  the  rulings 
of  this  court,  nor  in  harmony  with  the  current  of  authority. 

In  Bjfme  v.  New  York  Central  and  Hudaon  R.  R.  R.  Co.,  104 
K.  Y.  862,  68  Am.  Rep.  612,  it  was  said  ''that  when  the  pub- 
lic, for  a  series  of  years,  had  been  in  the  habit  of  crossing  the 
raUroad,  the  acquiescence  of  the  defendant  in  the  pubUo  use 
amounted  to  a  license  or  permission  to  cross  at  the  point,  and 
imposed  the  duty  upon  it,  as  to  all  persons  so  crossing,  to  ex- 
ercise reasonable  care  in  the  movement  of  its  trains,  so  as  to 
protect  them  from  injury,"  and  this  position  is  supported  by 
abundant  authority. 

But  even  if  be  were  a  trespasser,  we  do  not  assent  to  the 
idea  that  the  company  is  thereby  released  from  reasonable 
care. 

In  YieUbwrg  and  Meridian  K  J2.  Co.  v.  McOowan,  62  Miss. 
682,  Campbell,  0.  J.,  says:  '^  One  may  be  technically  a  tres- 
passer, and  if  he  uses  due  care  to  avoid  injury  from  the 
wrongful  act  of  another,  he  may  recover;  and  he  may  not  be 
a  trespasser,  and  yet  guilty  of  such  contributory  negligence  as 
to  preclude  him  from  recovering." 

He  says:  '^  The  criterion  is,  whether  he  observes  due  care, 
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under  the  circumstancefl  of  his  ritiiatkm,  whatefer  it  may  be, 
to  avoid  harm  from  the  act  complained  of. 

To  constitute  such  oontribntory  negligeaoe  as  will  defc^it  a 
recovery,  it  most  be  the  proximate  and  not  the  remote  cause 
of  the  injury.  In  BaUimore'ete.  KIt.Co.y.  Trainer^  83  Md. 
542,  it  is  said:  '^By  'proximate  cause'  is  intraded  an  act 
which  directly  produced,  or  oonourred  direct^  in  producing, 
the  injury.  By  '  remote  cause '  is  intended  that  which  may 
have  happened,  and  yet  no  injury  have  occurred,  notwith- 
standing  that  no  injury  could  have  occurred  if  it  had  not  hap- 
pened. No  man  would  ever  have  been  killed  on  a  railway  if 
be  had  never  gone  on  or  near  the  track.  But  if  a  man  does 
imprudently  and  incautiously  go  on  a  rsilroad  track,  and  is 
killed  or  injured  by  a  train  of  can,  the  company  is  responn* 
ble,  unless  it  has  used  reasonable  care  and  oaution  to  avert  it, 
provided  the  circumstanoes  wero  not  such,  when  the  party 
went  on  the  trac^,  as  to  threaten  direct  injury,  and  provided 
that,  being  on  the  track,  he  did  nothing,  positive  or  negative, 
to  contribute  to  the  immediate  injury.'' 

In  H.  AT.C.R.  R.  Co.  v.  ByuM/M,  64  Tex.  615,  it  is  said 
''  that  a  reasonable  lookout,  varying  according  to  the  danger 
and  surrounding  oircumstances,  is  a  duty  always  devolving  on 
those  in  charge  of  a  railway  train  in  motion,  and  railway  com- 
panies are  bound  to  exercise  due  care  to  avoid  injury  to  others; 
and  a  failure  to  do  so  will  render  them  liable  for  injuries  r^ 
suiting  even  to  a  trespasser  who  has  not  been  guilty  of  con* 
tribuiory  negligence." 

In  Parker  v.  Baiiroady  86  N.  C.  221,  relied  on  by  defendant, 
the  deceased  could,  by  using  ordinary  care,  have  avoided  the 
injury,  and  the  defandant  could  not  stop  the  engine  in  time  to 
prevent  it 

We  conclude  that  there  was  no  error  in  giving  the  instruo* 
tion  complained  of. 

2.  The  second  exception  relied  on  here  was  to  the  refusal  to 
give  the  sixth  instruction  asked  for  by  the  defendant.  This 
instruction  '^  was  not  given  except  as  far  as  embraced  in  other 
charges  given." 

There  was  evidence  tending  to  show  that  the  negligence  of 
the  defendant  was  the  direct  and  proximate  cause  of  the  in- 
jury;  and  there  was  evidence  tending  to  show  that  the  de- 
ceased, being  on  the  track  under  the  circumstances  detailed 
in  evidence  (which  was  not  per  we  such  contributory  negligence 
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M  To1]0TGd  fliio  wfeiidunt  from  lifllbifity  fbf  fiuiili6  'to  iib6  ordi* 
nary  care),  cmddnot  svoid  fheixijtuy. 

These  qtiestkms  were  kft  b&Ay  to  the  jmyi  vaA  ire  am  see 
no  error  in  the  intflractione  of  the  ^coort  excepted  to^  ot  i&  to* 
fbflmg  those  oaked-or  denied. 

There  is  no  error. 


Wiusnoear  gaaaEeg  EjJWjtfiwaMOiy  cphBBj;  8gqa  i 
KaoLxasHOS  tmmH  bafjineiiiy  far  fa^oiks «tteiiad  tbieogb  tbe  ooni- 
puy's  ncgUgonoe;  iMriMOs  i2.  J2.  Ox  t.  PkaSp$,  112  Ind.  69;  2  Am.  St, 
B0p.  156,  and  note;  OiU»  ee&  !?>  Cb.  t.  Tra2fer,  113  Ind.  106;  8  Am.  St.  Rep. 
688. 

OuwfKuwfWtT  1TaosaiBraB»  lo  But  Baoovaar,  near  aa  Paoxnura 
OAvaa  €V  booar:  HmMmtT.J3i,Ltmi$0te.  £^p€fo^9iMo.fVH  4Am.8t 
Bep.  874  As  te  what  k  jacudaate  omm  of  li^}niy,Me  FeifJfoAM^  21 
C^  T.  TToiMii,  U6Ta.  8t  814;  2  Am.  St  Bap.  604. 

BjaLaoAD  Ckncp AHT  jb  Bound  xo  EiaBfliHi  Dua  Oamm  to  penoni  at  pub* 
lie  croasingB,  and  to  that  end  dioidd  keep  a  xeasonable  lodkont,  and  gire 
pKperiranmgoft^praaohef  tnnna:  Okhagovte,  R,  M.  OtK  r,  IMUon,  128  BL 
670;  6  Am.  St.  Bep.  660;  mi  y irtir  ««•  la  wqpdrad  at  epowdagi  in  popa* 
lonecities  than  elMNriMrat  MMi^err. SL  PmA^^M.  B.  Co.,  86  MJmk  418| 
1  Am.  St  Bep.  680. 

WHaa  EviDaMua  n  Ooaiuonao,  Raouoaaoa  n  QuaRiov  ov  Faoti 
Bae/Mftna^wJbete.  iTyCb^  T.  Woimm,  114  lad.  20;  6  Am.  8t  Bep.  676^  and 


ClBMMONB  V.  FiBLD. 
I^  Konra  CABOLiirA,  40a] 
lfrMKaBi%  TiOAxxmr  or.  — Powaa  CoafaaaaD  vrov  Juaoa  ar  Brirora 
(N.  O.  Code^  MO.  274)  to  Taoate  and  vet  aside  a  YaAffDmk%  and  relieva  a 
party  thenfoooiy  when  taken  against  him  throned  his  mistake^  fnadvert* 
«noe»  saipriee^  or  ozenoable  a%;leot^  doea  not  oztend  to  a  judgment 
whidi  neoeamrilj  f oUowB  the  ▼erdiot  In  the  latter  oase^  relief  is  obtain- 
able  on  motion  for  a  new  trial  made  at  the  term  when  the  judgment  waa 
rendered;  bnt  it  is  discretionary  with  tike  judge  eren  then  to  allow  or 
lafosa  the  leliei;  and  Ua  aetioA  in  vefaaiag  H^  esoept  for  a  aapp«ed 
waat  U  psawr,  ianotrariawabla  oni^peaL 

O.  A.  Moore^  for  the  plaintiff. 

M.  E.  OarUr  and  W.  R.  WhiUon^  for  the  defendant 

Smxtr,  C.  J.  Thia  waa  a  motion  made  bj  the  delbndant 
after  notice  at  March  term,  1888,  of  Boncombe  anperior  oomrti 
to  act  aside  a  jndgment  rendered  at  the  term  preceding,  Ibr 
ezcoBable  neglect  nnder  section  274  of  the  code,  heard  and 
denied  vpon  the  following  fiictSi  fonnd  bj  MacRae,  J.: — 

Am.  St.  Bar.,  Vol.  VL — 84 
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'^  The  acflon  wm  placed  upon  the  oalendftr  ht  trial  on  a  daj 
certain,  or  as  eoon  thereafter  as  it  could  be  reached. 

'^Seyeral  days  preriouB  to  that  for  which  this  case  was  set 
upon  the  calendar,  defendant  wrote  to  his  attorney  in  Ashe- 
ville  to  wire  him  as  soon  as  there  was  any  possibility  of  the 
case  being  reached. 

''Defendant's  attorney,  believing  that  the  case  would  not  be 
reached  at  all,  failed  to  respond  by  telegraph  to  defendant's  let- 
ter, and  defendant  did  not  attend  that  term  of  the  court 

"The  case  was  tried  by  a  jury  on  the  last  day  for  the  trial  of 
jury  cases,  in  the  afternoon.  On  the  morning  of  the  same 
day,  or  on  the  afternoon  of  the  day  before  the  trial,  defend- 
ant's counsel  asked  the  presiding  judge  what  disposition  had 
been  made  of  the  trial  docket;  the  judge  replied  'that  the 
whole  of  it  had  been  continued  except  two  little  cases  to  be 
tried  by  consent.'  Counsel  for  defendant  gave  the  matter  no 
farther  attention  until  he  was  sent  for  and  notified  that  the 
case  was  called  for  trial,  whereupon  he  went  into  court  and 
moved  for  a  continuance,  which  the  presiding  judge,  after 
hearing  counsel,  declined  to  grant  And  the  case  was  tried  by 
a  jury. 

''Defendant  has  a  meritorious  defense,  if  true.  On  the 
foregoing  facts  found,  I  think  that  defendant's  negligence  was 
inexcusable;  it  was  his  duty  to  be  present  at  the  court  on  the 
day  set  for  the  trial  upon  the  calendar,  and  if  the  case  was 
not  reached  on  that  day,  to  wait  its  call,  or  act  as  advised. 

''This  case  having  been  tried  by  a  jury,  the  defendant  is 
not  entitled  to  relief  under  section  274  of  the  code.  His 
remedy  was  by  appeal.  The  motion  is  denied."  Defendant 
appealed. 

Under  the  former  practice,  a  final  judgment  rendered  in  a 
proceeding  at  law  was  beyond  the  control  of  the  court  after 
the  expiration  of  the  term:  Moore  v.  Hinnantj  90  N.  G.  163; 
and  the  rule  is  now  established  by  law  which  declares  that 
no  motion  "  to  set  aside  a  verdict  and  grant  a  new  trial  upon 
exceptions,  or  for  insufficient  evidence,  or  for  excessive  dam- 
ages," shall  be  heard,  except  at  the  term  when  the  trial  takes 
place:  Code,  sec.  412,  par.  4;  England  v.  Duckworth^  76  N.  C. 
809.  But  the  power  to  vacate  and  set  aside  a  judgment  and 
relieve  a  party  therefrom,  when  "taken  against  him  through 
his  mistake,  inadvertence,  surprise,  or  excusable  neglect," 
within  one  year  after  notice,  is  expressly  conferred  by  law: 
Code,  sec.  274;  and  thus  far,  under  the  conditions  mentioned^ 
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odIj  authority  over  its  mlingB  is  proUmged  for  the  speoifiei 
period.  There  is  no  obligation  to  exerdee  it  eren  when  the 
application  comes  within  the  terms  of  the  statote,  though 
some  of  the  earlier  decisions  look  that  way;  bnt  it  10  discr^ 
tionary  with  the  judge  even  then  to  allow  or  refoae  the  relief^ 
and  his  action  in  refusing  the  relief^  except  for  a  supposed 
want  of  power,  is  not  reviewable  on  appeal:  Au$tin  v.  OZarb; 
70  N.  C.  458. 

In  Beel  v.  Bellamy^  93  N.  C.  129,  a  Bimilar  effort  was  madi^ 
after  a  verdict  and  judgment  rendered  at  a  former  term,  to 
obtain  relief,  as  is  proposed  in  this  caae,  under  the  same  pro- 
vision of  the  code,  and  this  court  said:  ^'The  statute,  in  coi^ 
ferring  power,  confines  its  exercise  to  judgments  rendered 
under  the  specified  conditions,  and  does  not  embrace  such  as 
necessarily  follow  the  verdict,  and  the  setting  aside  of  which^ 
without  at  the  same  time  disturbing  the  verdict,  would  be  of 
no  advantage  to  the  party,  for  it  must  again  be  entered  m 
conformity  to  the  jury  findings.  To  vacate  both  is  necessary 
to  afibrd  the  desired  relief,  and  this  would  be  to  grant  a  new 
trial,  which  can  only  be  done  at  the  term  when  it  took  place." 
To  the  same  effect  are  the  oases  of  Foley  v.  Blankj  92  Id.  47«; 
Winbome  v.  Jb&naon,  95  Id.  46;  and  IMtty  v.  Logoff  86  U. 
712. 

If,  however,  the  judge  refixsea  to  grant  the  motion  for  a  sop- 
posed  want  of  power,  when,  upon  a  proper  construction  of  the 
statute,  he  has  it,  the  error  may  be  coneoted  on  appeal,  and 
an  opportunity  afforded  him  to  determine  whether  he  will  ex- 
ercise it:  Eudfim  v.  WhUe,  65  N.  C.  898;  GUchriH  v.  KiUhen^ 
86  Id.  20.  So  a  refusal  to  amend  for  want  of  power  to  allow 
the  amendment  asked  in  the  case  when  it  is  possessed,  this  is 
error  in  law,  and  can  be  corrected  in  the  appdlate  court. 
Eenderwn  v.  Oraham^  84  Id.  496,  citing  Freeman  v.  Iforru^ 
Bush.  287,  where  a  motion  for  permission  to  supply,  in  the 
record,  a  copy  of  a  lost  will  which  had  been  sustained  by  the 
veijdict  of  the  jury  was  refused,  upon  the  ground  of  a  sup> 
posed  absence  of  power  to  allow  it,  and  the  error  was  corrected 
on  appeal,  and  the  application  remitted  for  the  exercise  of  th» 
judge's  discretion. 

These  cases  all  stand  upon  the  groond  that  the  refusal  to 
act  proceeded  from  an  alleged  want  of  power,  and  in  this  con- 
sisted an  error  in  law. 

The  wrong  complained  of  by  the  defendant  in  this  case  con- 
sists in  being  forced  intoatrial  unexpectedly  and  unprepared^ 
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I  fe  MHeqnenoe  of  what  was  asid  to  his  coaiMBol 
hf  the  judge  IriiBflelf  about  tho  eaase  being  coiitinaed;  or  im 
Oflier  words,  not  allowing  a  continnanoey  nnder  the  oiieam- 
staneee,  to  another  term.  However  forcible  was  this  applica- 
tion, it  oonM  only  be  made  to  the  jndge  who  tried  the  causey 
and  not  to  the  jadge  who  presided  at  the  suooeeding  term; 
and  we  oasniot  see  bowthese  considerations  can  enter  into  and 
qaaliiy  a  judgment  of  necessity  following  the  verdict  as  one 
obtained  "^fkroogh  In  [the  defendant's]  mistakOi  inadvert- 
once,  surprise,  or  oKcnsaUe  negieot,^  and  oome  witbdn  iSb» 
openitive  pnmmsfOB  of  Ibe  law. 

It  is  tme,  the  judge  holds  the  defendant's  negligenoe  in  lef- 
erenoe  to  being  unpfepared  for  the  trial  to  be  inexeosable,  and 
the  iaferenee  way  possibly  be  tbenoe  drawn  tl»t  he  deemed 
himself  not,  favweror,  invested  with  power  to  act  in  the  xvrem- 
ises;  the  record  does  not  so  state,  nor  is  thero  any  intiniation 
as  to  what  he  wvald  do  if  possessed  of  the  necessary  authority; 
and  to  be  a  reviewable  case,  the  refusal  should  a£Srmatrvely 
appear  to  have  -proceeded  from  the  adjudged  want  of  it  Ab 
we  interpret  the  'COse,  the  judge  simply  ruled  irrespective  of 
the  question  of  power;  oven  if  he  possessed  it,  it  would  not  be 
dxercised  in  fevor  of  the  defendant  on  the  feots  shown  in  evi- 
dence. 

If  the  reond  -be  construed  as  denying  the  motion  because 
of  the  absence  of  autfaerity  to  allow  it,  it  does  net  follow  tbad 
this  was  based  upon  a  constniotion  of  the  statute,  whether 
erroneous  or  not;  but  it  should  more  reasonably  be  ascribed 
to  the  ruling  in  Beek  v.  Bellamy^  supra^  that  the  case  was  not 
within  the  statute.  However  this  may  be,  the  act  of  refusal 
cannot  be  assigned  for  error,  unless  it  results  from  an  errone- 
ous ruling.  So  that  he  has  not  exercised  a  discretion  com* 
mitted  to  hhn,  and  this-4^e  case  must  show. 

There  is  no  error,  and  Idle  judgment  is  affirmed. 


Vf  nmx  ToAL  -uab  bow  bjid  jlt  Which  PiAornB  ^rebb  Dolt  I 
iSSTSD,  ihty  ■«■&  otain  mM«f  ^aom  jndffOHeat  onlgrlq^  i 
Uv  ia  T«f tBVDM  U>  JI0W  tcmb^  SBeemaa  im  Jo^Knaata^  .mo.  105. 
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[99  NOBTH  GASOUHA,.  448.) 

Ikjuhctiom.  —  Wbebv  P^btt  has  Ostained  Tkmfqbabt  RxsTBADrina 
Ordxr,  Ain>  DOiv  Konr  Appkab'  acnd  ask  fbrita  contmuanoe  at  the  timt 
and  place  fixed* b^  oomenrtrfop  tiie^  hearing)  it' 19  net  error  for  the  judge 
to  vacate  it^.  —  nocasraa?  being,  ehown  for  eantuming.  it  in  fowa 

lasuK  OT  Execution  upon.  JirnnMBWX  Barked,  by  lapia  of  time  would  con- 
fer no  right  to  sell;  and.  the  sale,  if  made,  wonld  be  ineffectual  to  paat 
title. 

Imjunction  is  not  PROPrat^  RxHSDYor  Partt  to  JtroemivT- against  the 
enforcement  thereof,  but  the-  redxeas  ia  by  at  direob  intaq^tion  in  the 
cause,  recalling  or  modifying  the  procesiy  and  mewiwhilft  iaaning  a  ntper* 
udeoB  to  the  oflicer  in  possession  of  it. 

E.  R.  Stamps  for  tha  reBpondent. 
E,  C.  Smithy  for  the  appeilants. 

Smith,  C.  J.  The  defendants  obtained  from  the  judge  hold-* 
ing  the  courts  of  the  district  of  which  Jackson  County  forms 
a  part,  on  the  twenty-fifth  day  of  August,  1887,  at  chambers, 
in  Asheville,  an  order  restraining  the  plaintiff  from  proceed-- 
ing  under  an  execution  sued  out  and  in  the  hands  of  the 
sheriff  of  that  county,  and  appointing  Monday,  September 
12th,  as  the  time,  and  Waynesville  as  the  place,  when  he 
would  allow  the  plaintiff  to  show  cause  why  the  order  should 
not  be  continued.  This  was  upon  an  allegation  of  the  de- 
fendants, duly  verified^  that  the  writ,  while  falsely  professing 
to  have  been  issued  upon  a  judgment  rendered  at  spring  term, 
1885,  was  in  fact  issued  upon  a  judgment  of  November  term, 
1874,  which  was  barred  by  the  statute  of  limitations.  The 
hearing  being  continued,  by  consent,  from  the  time  and  place 
designated  until  Monday,  the  26th  of  the  same  month,  and 
then  to  be  had  at  Webster,  in  the  county  of  Jackson,  and  the 
defendants  being  present  neither  in.  person  nor  by  counsel  at 
the  time  and  place  kist  named,  and  no  cause  being  shown  for 
the  continuing  the  restraining  order  in  force,  and  mAre  thaa 
twenty  dagre  having  esxpired  cdnee  it  was  made,  the  judge  va- 
cated the  restraining  order,  and  left  the  plaintiff  free  to  pur- 
sue his  remedy  by  execution,  but  reserved  the  application  for 
an  injunotiony  to  be  heard  upon  affidavits  on  October  11th,  at 
Hayesville,  in  Clay  County.  From  this  judgme&t  the  de- 
fendants were  allowed  to  appeal,  alleging  error  in  so  much  of 
it  as  allows  the  plaintiff  to  proceed  with  his  execution. 

From  the  oopy  of  the  judgment  sent  up  in  the  case  on  ajh 
peal,  it  appears  to  have  been  nmdewij  ai  tha  Ottoher  l 
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1872y  of  tlie  rapericor  court  of  Claj  County;  and  had  this  eyi- 
denoe  been  before  the  jndge,  m  it  eeems  not  to  have  been^ 
and  the  defendants  had  asked  for  an  injnnctionf  it  would 
doubtless  have  been  granted,  since  a  sale  under  such  a  judg- 
ment, unrenewed,  would  be  inoperatiTe  to  pass  the  title,  as  de- 
clared in  Z^^on  t.  £«im,  84  N.  C.  688;  LyOe  r. Lyae,9i  Id. 683. 

This  is,  of  course,  upon  the  assumption  that  the  vitality  of 
the  judgment  has  not  been  preserved  by  a  continued  issue  of 
executions,  under  section  440  of  the  code. 

If  the  judgment  be  not  only  dormant,  but  barred  by  the 
lapse  of  time,  and  this  the  execution,  if  truly  speaking  the 
time  of  the  rendering  of  the  judgment,  would  show  upon  its 
fikce,  its  issue  would  confer  no  right  to  sell,  and  the  sale,  if 
made,  would  be  ineffectual  to  pass  title.  Li  such  case,  no 
harm  could  come  from  the  refusal  to  grant  the  order  of  injunc- 
tion. 

But  however  this  may  be,  as  it  was  not  asked,  nor  any  rea- 
son shown  why  a  restraining  order  should  be  made,  it  was 
not  error  to  refiise,  or  rather  to  foil,  to  make  it  when  not  de- 
manded. 

We  again  call  attention  to  the  irregularity  in  the  mode  of 
proceeding  adopted,  in  that,  while  the  right  to  process  to  en- 
force the  judgment  by  appropriate  remedies  remains  unim- 
paired, its  exercise  is  restrained.  This,  of  necessity,  was  the 
proper  course  of  procedure  under  the  former  divided  jurisdic- 
tions, in  which  a  court  of  equity,  without  a  direct  interference 
with  the  action  of  a  court  of  law,  exercised  authority  over  the 
person  of  the  suitor,  and  restrained  his  oppressive  and  wrong- 
ful use  of  a  legal  right.  No  interference  in  a  separate  suit 
was  permissible  in  a  pending  suit  between  the  parties  in  a 
eourt  of  equity,  and  now,  when  there  is  but  one  tribunal,  the 
redress  is  by  a  direct  interposition  recalling  and  modifying 
ihe  process  in  a  proper  case«  and  meanwhile  issuing  a  9uper^ 
mdeaa  order  to  the  officer  in  possession  of  it:  Chambers  v.  P$nr 
land,  78  N.  C.  53;  Parler  v.  Bledsoe^  87  Id.  221.  There  is  no 
error,  and  the  judgment  ib  affirmed. 

EiaouTimr  Issuzd  xmxs  Jvpomirt  Babbed  bt  LAisa  ov^non  is  ▼<«>: 
fVeeman  on  EzeeoMons,  Sd  ecL,  see.  27  a,  p.  67,  SS;  and  a  nle  under  a  yM 
^zeoation  paaaes  no  title»  e^vn  to %bonaJUU  porohaaor:  Buni ▼.  Lemeka,  88 
Ckl.  372;  99  Am.  Deo.  404. 

Most  EmoruAL  Mods  or  PursinnirQ  Abdbb  ov  Pbooibb  bt  Usdio  It 
10  EmoBOB  Void  Judombht  ii  by  extirpating  the  jndgBMBt  itiell;  See  Pa^ 
f<0  T.  OrwiM^  74  (U  40(h  ft  Am.  St.  B«p.  44S,  and  note. 
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Gabpenteb  V.  Medfobd. 

BtATVTM   OT   FKAVM.— TbKIS   GBOWINa    OH   LaSB   80    FlB   PllTlUi   Of 

RiALTT  that  Boy  contract  for  their  sale  is  within  the  itatate  of  frande; 
yet  if  the  ocmtnct  is  in  contemplation  of  their  aereranoe  from  the  landt 
whereby  they  become  perBonalty,  the  same  role  in  reipeot  to  the  identi* 
fioation  of  personal  property  is  applicable. 
Baui  ov  Past  ov  Labgxb  Number  ov  Abticlis  or  Pibsonal  PBOPonrr, 
HOT  DiBTCTQUTHWABT.B  npon  the  face  of  the  oontraot»  will  be  operative 
to  pass  title,  if,  at  the  time,  they  are  separated  and  nndentood  by  tbs 

fiiLi  or  Gbowzno  TBxn—  Pabol  Etidxhgb.  —Where,  by  a  contract  of 
sale  in  writing,  duly  proved  and  registered,  the  vendor  sold  "nine  wal* 
nnt  trees  on  my  premises,  on  the  waters  of  Pigeon  River,  Haywood 
County  (township  No.  4),  North  Carolina,"  the  trees  at  the  time  being 
selected,  measnred,  priced,  and  marked,  bnt  not  identified  in  the  con- 
tract, parol  evidence  is  admissible  to  identify  them,  and  if  identified,  the 
title  would  pass  vnder  the  contract. 

jB.  D.  OUmer  and  W.  L.  Norwoody  for  ibe  appellants. 

W.  W.  JoneSy  for  the  respondents. 

Smith,  G.  J.  One  W.  L.  Maseey,  being  the  owner  of  the 
tract  of  land  whereof  the  boundaries  are  given  in  the  com- 
plaint, as  well  as  its  location  in  Haywood  County,  entered  into 
the  following  contract: — 

"Received  of  Carpenter,  Rhodes,  A  Co.,  by  J.  F.  Waddell, 
forty-five  dollars  for  nine  walnut  trees  on  my  premises,  on  the 
waters  of  Pigeon  River,  Haywood  County  (township  No.  4), 
North  Carolina.  I  hereby  give  the  said  Carpenter,  Rhodes,  A 
Ca  permission  to  haul  the  logs  through  my  premises  when 
they  want  to  move  them.  This  twentynseventh  day  of  August, 
1881.  ''W.  L.  Masset.    [seal] 

"Privilege  to  deaden  said  timber  if  I  want  to  clear  said 
ground.'' 

The  instrument  was  duly  proved  and  registered  on  the 
twenty-first  day  of  December  of  the  same  year.  On  January 
2, 1882,  the  land  on  which  the  trees  were  standing  was  sold, 
and  by  deed  executed  by  Massey  and  wife,  conveyed  to  the 
defendant  Lebo  Medford,  without  reservation,  and  their  deed, 
after  being  proved,  was  registered  on  December  81, 1885. 

The  firm  of  Carpenter,  Rhodes,  &  Ca  consisted  of  J.  B.  R. 
Carpenter  and  W.  J.  EmSry,  who  bring  the  action  in  their 
own  names  against  the  defendants  for  cutting  the  trees  claimed 
by  them  under  the  contract  of  sale  of  the  said  Massey  to  them. 
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There  was  evidence  of  the  cutting  down  and  removal  of  sev- 
eral of  the  walnut  trees  by  the  defendant  John  Terrell,  actins 
under  the  authority  of  the  defendant  Medford,  who  undertook 
to  dispose  of  them  to  the  other. 

The  testimony  of  the  witnesses  offered  by  the  plaintiffs  was 
to  this  effect: — 

W.  L.  Massey  swore  that  before  executing  the  writing  of 
August  27,  1881,  himself  and  J.  F.  Waddell,  agent  of  the 
purchasers,  went  on  the  land,  and  he  selected,  measured, 
priced,  and  marked  the  trees,  making  a  cross-mark  with  his 
knife  upon  each;  that  they  then  went  to  the  house,  where  the 
agent  paid  the  price  agreed  on  for  the  trees,  nine  of  which 
only  could  be  found  after  search  of  the  required  dimensions, 
to  wit,  of  a  circumference  of  not  less  than  six  feet;  that  when 
the  land  was  sold  to  Medford,  witness  conununicated  to  him 
the  fact  of  the  sale  of  the  nine  trees  marked  and  branded,  and 
pointed  out  two  of  them;  that  some  of  the  removed  trees  bore 
a  cross-mark,  and  were  those  selected  and  marked  by  himself 
and  Waddell. 

There  was  other  testimony  in  corroboration,  and  again,  in 
opposition  to  the  statement,  that  any  of  the  trees  removed 
and  converted  to  defendants'  use  bore  marks  of  identification; 
and  the  defendant  Terrell  swore  that  they  had  no  knowledge 
of  the  previous  sale  to  plaintiffs,  or  to  any  other  person. 

The  plaintiffs'  coimsel  asked  an  instruction,  in  writing,  to 
tiie  effect  that  '^  if,  at  the  time  of  making  sale  to  the  plaintiffs, 
the  trees  referred  to  in  the  contract  were  selected  and  branded 
or  marked,  and  the  contract  registered,  and  thereafter  the  de- 
fendants converted  all  or  some  of  them,  the  plaintifib  would 
he  entitled  to  recover,"  meaning,  as  we  suppose,  to  have  an 
affirmative  issue  as  to  the  title  to  so  many.  This  was  re&sed, 
and  the  jury  charged  as  follows:  — 

'^  Trees  growing  on  land  are  a  part  of  the  land,  and  are  so 
much  a  part  of  the  land  that  any  contract  t&  convey  Ubiem 
most  be  in  wrifcLng,  signed  by  the  party  to  be  charged  there- 
i  with,  or  by  some  one  authorized  by  the  party  to  be  charged. 
I  The  written  contract  to  convey  land,  or  tiees  growing  on  land, 
imiat  be  suffioieatly  definite  to  point  out  the  partietdar  treee 
intended  to  be  conveyed.  The  deeeription  is  suffiuiiiitly  defi- 
nite if  it  can  befitted  to  the  partioolar  trees  by  parol  evidence. 
Nttw,  ia  thift  case,  the  description  in  the  alleged  contract  set 
out  in  the  idaintifiis'  complaint  is  such  a  description  that  maj 
pMsihlybeifitiafL  bypandevidanoe.   If  Masasy owned  but < 
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pnadma  in  Ha^nrood  County,  on  Pigeon  Rirer,  in  towuship 
Nok  4f  and  tfaoro  mKv  at  the  time  of  the  contract,  growing  or 
atattiding  cm  that  premises  nine  walnut  trees,  and  only  nine 
walnat  treoBrtfaen  &e  desoripion  would  be  fitted  to  the  de- 
aedption  ia  the  eontraet;  and  iif  auch  contract  was  duly  proren, 
it  WQold  paes  tlia  title  to  tlio  nine  walnut  treee.  But  if  there 
WOEO  metB  than  nine- wahnit  trees' on  the  premues  of  Massey, 
in  Haywood  Gonnfy,  <m  Plgeqn  Riverj  in  township  No.  4,  then 
the  dmsriptiaa  could  not  be  fitted  to  any  particular  nine  trees 
out  of  a  greater  number^  and  the  contract  would  be  void  for 
uncertainty.  And  this  would  be  so,  although  before  the  eon- 
traet waa  written  certain  trees  had  been  marked,  for  the  con- 
tract doea  not  describe  the  walnut  trees  as  marked  trees,  and 
parol  eridence  cannot  be  heard  to  add  to  or  vary  the  written 
agreement.  The  words  used  in  contracts  are  usually  to  be 
taken  in  their  ordinary  signification,  unless  the  words  are 
used  in  a  teefanioal  sense.  The  words  'walnut  trees'  are 
used,  and  the  jury  are  to  judge  from  the  evidence  in  what 
sense  or  signification  they  are  used  in  this  contract.  If  the 
CTidence  satisfies  you  that  the  words  '  walnut  trees '  were  in- 
tended by  both  the  parties  to  the  contract  to  mean  walnut 
trees  of  a  particular  size  or  kind,  then,  if  there  were  only  nine 
walnut  trees  of  the  kind  described  in  the  contract,  the  descrip- 
tion would  be  sufficient;  but  if  there  were  more  than  nine 
wakmt  trees  of  the  kind  described  in  the  contract,  then  the 
description  cannot  bo  fitted  to  any  particular  nine  out  of  a 
greater  number." 

Plainti£G9  excepted  to  the  foregoing  charge.  Verdict  and 
judgment  for  defendants.    Appeal  by  plaintifiii. 

The  controversy  is  thus  narrowed  to  a  single  proposition,  in- 
volving the  competency  of  the  evidence  to  identify  the  trees 
as  the  subject-matter  of  tlie  contract  and  give  it  efficiency  as  an 
instrument  convejiDg*  titiie  to  the  plaintifis.  It  was  in  form 
and  effect  a  deed,  with  all  the*  requirements  necessary  in  pass- 
ing title^  and  it  the  imperfect  designation  of  the  trees,  ui)on 
which  it  is  to  Ofacate,  can  be  aided  by  parol  proof,  they  are 
ascertained. 

Althoui^.  so  partaking-  of  the  realty  as  to  come  under  the 
statuta  of  frandfl^  as  held  in  MizM  v.  Bumettj  4  Jones,  249, 
and.  otliflr  ubbiihj  tha  contract  is  in  contemplation  of  a  severe 
ance  of  the  trees  from  the  land,  whereby  they  would  become 
piaaanaiUyy.aaA  tlia.  sansa  nde  J^  rvspeet  to  certainty  of  de- 
scription be  applicable. 
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It  Is  yery  clear  that  the  aelectioa  and  marking  of  the  tzees 
aooompanying  the  sale  separates  and  distingaishes  the  sab* 
ject-matter  of  the  contract  from  all  other  trees  of  the  same 
kind  upon  the  premises  so  as  to  transfer  the  property  therein* 

In  Dwikart  y.  Rinekean,  89  N.  0.  864,  it  was  deddad  thai 
**  any  of  my  black-walntit  trees,  not  exceeding  fifteen  in  num- 
ber, that  will  iprth  eight  feet  six  inches  in  dronmferenoe,  and 
nnder  ten  feet^''  there  being  less  than  thatnnmber  cm  theland, 
was  a  snfflcient  description^  with  the  aid  of  parol  eyidenoe, 
while  it  woold  haye  been  otherwise  if  there  had  been  more 
snch  trees  of  the  reqnired  size. 

The  cases  cited  in  the  brief  of  appellants'  coansel,  and  other 
references,  sustain  the  general  proposition  that  a  sfde  of  part 
of  a  larger  number  of  articles  of  personal  property,  not  dis- 
tinguishable upon  the  face  of  the  contract,  will  be  operatiye  to 
pass  title,  if,  at  the  time,  they  are  separated  and  understood 
by  the  parties:  Goffv.  PopCy  88  N.  C.  123;  Harris  v.  Woodardf 
96  Id.  232;  1  Greenl.  Ey.,  sees.  287,  288.  The  author  last 
mentioned  lays  down  the  general  doctrine  in  these  words:  "If 
the  language  of  the  instrument  is  applicable  to  seyeral  per- 
eons,  to  seyeral  parcels  of  land,  to  seyeral  species  of  goods, 
etc.,  parol  eyidence  is  admissible  of  any  extrinsic  circum- 
stances tending  to  show  what  person  or  persons  or  what 
things  were  intended  by  the  party,  or  to  ascertain  his  mean- 
ing in  any  other  respect,"  etc.  The  language  is,  of  course,  not 
intended  to  apply  to  an  indefinite  description  that  fits  no 
property,  but  where  its  unoertaiuty  arises  from  the  fact  thai 
it  fits  more  than  one  article  of  property,  and  there  it  is  ad- 
mitted to  show  which  was  meant:  Bichardi  y.  Sehlegdmicl^  66 
N.  C.  160.  But  the  ruling  m  Blatdey  v.  RUriek,  67  Id.  40, 
followed  in  Spivey  y.  Orant^  96  Id.  214,  is  directly  and  ded- 
siyely  in  point.  The  deed  in  trust  in  this  case  purported  to 
conyey  ten  new  buggies  out  of  a  larger  number  on  hand,  and 
upon  the  question  of  title,  Pearson,  C.  J.,  near  the  close  of  the 
opinion,  sums  up  thus:  "To  yest  the  title  or  ownership  in  any 
particular  buggies,  it  was  necessary  to  set  them  apart,  so  as  to 
make  a  constructiye  deliyery  and  effect  an  executed  contract; 
in  the  absence  of  such  identification,  the  agreement,  as  we 
haye  seen,  was  executory  only."  Now,  the  trees  were  desig- 
nated, after  examination,  by  marks  of  identifloationi  the  only 
way  in  which  it  could  be  done. 

There  is  error  in  the  ruling,  and  the  judgment  is  reyened^ 
in  order  to  a  new  trial. 
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Sau  of  Gbowdto  Tum  a  Oovnim  wrana  BtATum  of  Fraits^  wwi 
Bee  ibe  notoe  to  Eing$bif  t.  Epibrooi,  89  Am.  Deo.  Iffi;  188;  Pmmttw*  i%pq» 
17  Am.  B«p.  08fr-8Ol. 

SiuEOfiooi  An>  MiBKora  or  Tum  Sold  a  a  Ooji»JwunfJi  '. 
I  titles  See  Bifa^mt  r.  £m$»  4  Met  872|  83  Am.  Bea  48L 
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OOKPOJUkTIORB.  — WhSN    OoBPQBAHOR    IB    FOBXID    UlTDEB   AUTHOBXTT  OF 

8tat%  Oartal  Svbsgeibed  Bboous  Babis  of  Crbdr,  and  the  mem- 
ben  of  the  corpontioii  are  not  indiTidually  liable  for  ita  debtee  ezoept 
end  only  to  the  extent  that  the  oharter  or  lettere  of  Inoorporatum  may 
make  them  BO. 

Gartal  Stock  of  OoBroBAnoHy  L^olitdiho  Unfaid  SxTHKnoFnoHB 
THXBXTOy  OoKBTiTUTB  a  tnist  fund  for  the  benefit  of  the  crediton  of  the 
corporation,  and  the  crediton  have  a  right  to  examine  into  the  aodon  of 
the  corporation  to  see  if  the  BabeeriptioDB  have  been  paid,  and  lunr. 

Baoh  Subsgbibxb  fob  Stock  m  Cobpo&atioh  Bboombb  Liabui  fob  thb 
Amount  of  Btock  anbaoribed  by  him,  and  he  can  only  diBchazge  thia  lia>i 
bility  by  paying  it»  in  money  or  money*a  worth,  in  the  manner  indicated  / 
by  the  Babacription  and  the  charter  and  by-law8  of  the  corporation.! 
Ferol  eridenee  la  not  admiaaible  to  Taiy  the  tenna  of  aabeoriptum,  or  to' 
ahow  a  diaoharge  from  liability  in  any  way  other  than  that  reqaired  by . 
the  terma  of  anbacription  and  the  charter  and  by-lawa. 

FkBBOBB  Who  Subbcbibb  to  Stock  aitd  Paxxioifati  or  Ibbbqulab  Fob- 
XATioH  OF  CkntPOBATiON  VBDBB  GviBB  of  the  anthcrity  confened  by 
atatate  conatitiite  a  corporation  de/aeio,  if  not  dejwt;  and  having  held 
oat  indnoementa  to  the  pnblio  to  deal  with  and  credit  it  upon  the  faith 
of  ita  chartered  capital,  they  are  liable  at  leaat  to  the  extent  of  the  capi- 
tal atock  anbaeribed  by  them,  and  cannot  eyade  that  liability  by  any 
aeeret  arrangement  entered  into  among  themaelvea. 

Om  Who  Pabticxpatib  nr  Qbqabizxno  Svch  Cobfobatiov,  abb  Who 
Aon  ab  ira  PBanDUiT,  Waitcb  all  objection  to  the  Talidi^  of  ita  con- 
Btitntion  or  organiaation,  and  aa  to  him  the  proviaiona  of  ita  charter  and 
bj-lawB  are  binding. 

£»  L.  WUhenpoon^  for  the  appellant 

Dayis,  J.  Giyil  action,  originally  commenced  before  a  jna- 
tioe  of  the  peace  for  Cata«rba  County,  to  recover  the  sum  of 
two  hundred  dollars,  alleged  to  be  due  by  subscription  to  the 
Marshall  Foundry  Company,  and  carried  by  appeal  to  the 
superior  court  of  said  county,  and  tried  before  Boykin,  J.,  at 
January  term,  1888. 

It  was  in  evidence  that  A.  W.  Marshall,  W.  R.  Self,  and 
others,  by  articles  of  agreement  under  the  statute,  were  incor- 
porated befiire  the  clerk  on  the  seventh  day  of  February,  1884, 
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uadbor  ifafr  coipocatft  luuna  of  Qm  '^Mandsall  Foondiy  Com- 

It  was  admitted  that  J.  F.  Murrill  had  been  duly  appointed 
receiver  to  take  charge  of  the  property  of  the  company,  and 
collect  debts  due  it,  in  a  certain  proceeding,  instituted  among 
other  purposes,  to  set  aside  a  mortgage  executed  by  the  com- 
pany to  secure  a  debt  due  one  Alexander,  wherein  fraud  was 
alleged,  etc. 

The  defendant  became  an  incorporator  on  the  eleventh  day 
of  February,  1884,  in  the  following  manner:  The  above- 
named  W.  R.  Self,  one  of  the  original  incorporators,  had  sub- 
scribed  for  twenty  shares,  of  the  value  of  one  hundred  dollars 
each,  and  had  paid  in  cash  for  fourteen  of  them. 

He  had  sold  two  of  the  shares  to  one  Miller,  who  paid  him 
cash  therefor.  Miller  sold  the  two  shares  to  the  defendant, 
£illian^  who  paid  him  the  cash  therefor.  Upon  the  organiza- 
tion of  the  company,  the  defendant  was  elected  its  president, 
and  issued  certificates  of  stock  to  all  the  then  subscribers, 
himself  among  the  number,  all  of  which  were  duly  counter- 
signed by  the  secretary  and  treasurer  in  the  manner  pre- 
scribed by  the  rules  and  regulations.  The  certificate  of  two 
hundred  dollars  issued  to  himself  represented  the  two  hun- 
dred dollars  of  the  fourteen  hundred  dollars  subscription  of 
Sel^  and  by  him  transferred  to  Miller,  and  by  the  latter  to  de- 
fendant, and  is  the  debt  sued  on  in  this  action. 

No  certificate  had  been  issued  up  to  the  date  of  the  election 
of  the  defendant  president  of  the  company.  Prior  to  the  issu- 
ing of  the  stock,  the  company  was  notified  of  his  purchase  by 
the  defendant,  and  it  was  admitted  that  Self  had  paid  the  sub- 
scription price  of  fourteen  shares,  in  which  are  included  the 
two  shares  of  defendant.  It  was  in  evidence  that  the  said 
company  had  duly  accepted  and  ratified  the  defendant's  pur- 
chase of  stock,  and  had  permitted  him  to  become  a  member 
and  enjoy  the  benefits  thereof 

The  defendant  had  agreed  to  subscribe  two  hundred  dollars 
to  the  capital  stock  when  the  company  was  estahliskied,  and 
was  permitted  to  substitute  these  two  shares,  reprsflentsd  bjr 
said  certificate,  in  lieu  thereof,  when  organisation  wa»  pef«> 
fected. 

It  does  not  appear  that  defendant's  subseriptiflii  has  been 
marked  satisfied  on  the  books^  but  it  doea  appear  that  the  < 
tificate  was  issaed  aa  aloresaid. 

The  plaiDtiff  objected  ta  Hm  eiideBC&  dmring  Hm  \ 


Digitized  by 


Google 


Feb.  1888.]    Mamhau.  FoimDBT  Ca  «•  Enziur.  541 

la  wUch  tlie  defiBadairt  woght  to  relraw  liniieelf  of  Imbilttj 
to  the  plaintiff,  because  oral  eyidenee^oald  not  he  introdiioed 
to  eoDtradiet  tiie  artddea  of  aobomptiony  and  tte  stock  could 
only  be  p«d  for  in  cash  to  the  oonqpaayy  and  beoauee  it  did 
not  ajqpear  that  fhe  twmyaiay  had  amtboriied  anch  siAatittt- 
tion  of  Btocky  and  beeane  saofa  would  be  a  fraud  4>n  the  end- 
ilon.    OvemxlBd,  and  plaintiff  excepted. 

The  Bid>8criptiDn  liat  aswl  bjrJawB  were  pot  in  evidenoe,  and 
fimn  the  fomer  it  iq»pean  tiiat  the  defendant  rabeeribed  for 
two  Bharas  (one  bondmd  <dellax8  each),  and  fiwm  the  latter, 
among  other  pioTiBionB,  that  the  'Steck  ehall  be  paid  for  in 
cash,  ^'unless  such  payment  «hall  be  otherwise  pio^ded  for 
by  epooial  conteact  (with  iiie  company.'' 

There  is  also  a  yeqmemew^  Hast  ^bM  tranafoni  of  stock 
shall  be  made  inpon  the  iMttksMff  IJha  oomfony,  duly  attested 
by  the  secretary  and  tMaauxer." 

Hie  plaintiff  xvroposed  to  proiretthwt  tfaejcompany  was  now 
greatly  indebted,  and  -was  insoli^eot  Objected  to  by  the  de- 
fendant.   Objection  eDabained,  and  exception  by  plaintiff. 

The  -conrt  instmcted  tiie  jury  that  tiae  plaintiff  conld  not 
reeover  if  they  believed  the  evidence.  The  plaintiff  excepted. 
Verdict  and  judgment  for  defendant    Appeal  by  plaintiff. 

This  action  was  commenced  before  a  justice  of  the  peaes^ 
and  the  allegations  of  fraud,  or  other  grounds  upon  which  the 
plaintiff  Murrill  was  appointed  receiver,  do  not  distinctly  ap* 
pear,  but  it  appears  to  liave  been  done  at  the  instance  of  a 
creditor,  and  we  assume  that  it  was  done  under  the  pnmriiiii 
of  section  688  of  the  code,  authorizing  the  appaintment  oi 
receivers  for  the  causes  there  stated. 

By  the  ^^artides  of  agreement"  filed  with  &e  cbric,  under 
which  'betters  declaring''  the  incorporation  were  issued,  it  is 
stated:  ^^The  capital  stock  of  the  incorporation  shall  be  ten 
thousand  dollars,  divided  into  one  hundred  shares  of  one  hun- 
dred dollars  each";  but  in  foot,  as  appears  from  the  subscrii^ 
tion  list,  only  seventy  shares  (seven  thousand  dollars)  irem 
subscribed,  and  in  other  respects  the  provisions  of  the  statute 
seem  not  to  have  been  complied  with  in  the  formation  of  the 
oorpwation;  but  of  this  the  defendant,  who  became  the  preai* 
dent  of  the  company  upon  its  organization  under  the  charker, 
can  take  no  advantage,  for  the  company  was  oiganiaed,  and 
by  iiarticipating  in  the  organization,  and  acting  as  its  presi- 
dent, -all  objection  to  the  validity  of  its  constitution  or  orgam- 
zation  was  waived,  and  as  to  him  the  provisions  of  the  charter 
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and  by-laws  of  the  company  wore  binding;  Cook  on  Stoek  and 
Stockholden,  eece.  181,  283. 

When  a  nnmber  of  peraonfl  aaeociate  tbemeelTeB  together 
for  the  pnipoee  of  canying  oa  any  boaineeay  a  partnership  is 
constituted,  by  which  each  member  becomes  liable  to  any 
person  who  may  gi^e  it  credit,  and  the  creditor  has  a  right  to 
be  paid,  if  any  one  of  the  firm  is  able  to  pay;  bat  when  a 
corporation  is  formed  under  the  authoriiy  of  the  state,  the 
capital  subscribed  becomes  the  basis  of  credit,  and  the  mem- 
bers of  the  company  are  not  indiTidually  liable  for  its  debts^ 
except  and  only  to  the  extent  that  the  charter  or  letters  of 
incorporation  may  make  them  sa 

It  is  said  in  Cook  on  Stock  and  Stockholders,  section  199: 
''The  capital  or  capital  stock  of  a  oolporatbn  is  the  aggre- 
gate of  the  par  yalue  of  all  the  shares  into  which  the  capital 
is  divided  upon  the  incorporation;  it  is  the  fond  or  reeonroe 
with  which  the  corporation  is  enabled  to  act  and  transact 
its  business,  and  upon  the  fiedth  of  which  persons  give  credit 
to  the  corporation,  and  become  corporate  creditors.  The 
public  in  dealing  with  a  corporation  has  the  right  to  assume 
that  its  actual  capital,  in  money  or  money's  worth,  is  equal 
to  the  capital  stock  which  it  purports  to  haye,  unless  it  has 
been  impaired  by  business  losses.  The  public  has  a  right 
also  to  assume  that  the  capital  stock  has  been  or  will  be  folly 
paid  up  if  it  be  necessary,  in  order  to  meet  corporate  liabili- 
ties. Accordingly,  the  American  courts  go  very  &r  to  protect 
corporate  creditors;  and  in  this  country  it  is  a  well-settled 
doctrine  that  capital  stock,  and  especially  unpaid  subscrip- 
tions to  the  capital  stock,  constitute  a  trust  fund  for  the  benefit 
of  the  creditors  of  the  corporation."  He  then  enumerates 
some  of  the  methods  by  which  stockholders  seek  to  avoid 
their  liability  to  corporate  creditors,  one  of  which  is  ''by  a 
transfer  of  the  stock,"  another  is  by  "a  cancellation  or  with- 
drawal from  the  contract,"  and  another  by  "a  release  from 
the  obligation  to  pay  the  foil  par  value  of  the  stock." 

It  is  said  that,  for  the  protection  of  corporate  creditors, 
courts  wiU  look  with  rigid  scrutiny  into  every  such  transac- 
tion. "  The  reason  why  the  capital  stock  of  a  corporation  is 
deemed  to  embrace  all  the  stock  for  which  the  members  have 
subscribed,  whether  paid  in  or  not,  is,  that  since  the  members 
are  not,  in  general,  personally  liable  for  the  debts  of  the  corpo- 
ration, this  fund  is  the  stake  held  out  to  the  public,  upon  the 
faith  of  which  the  company  gains  credit":  Thompson's  Ida- 
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bility  of  Stockholders,  sec.  11,  and  the  authorities  cited  in  the 
note.  So  far  as  creditors  are  concerned,  the  capital  stock 
is  regarded  as  a  trust  fund  pledged  for  the  payment  of  the 
debts  of  the  oorporation,  and  this  is  as  true  of  the  unpaid 
shares  subscribed  as  of  those  paid  up:  Adlerv.  Milwaukee 
Briek  Co.,  13  Wis.  60. 

In  Sawyer  v.  Hoagj  17  Wall.  620,  Mr.  Justice  Miller  says: 
*' Though  it  be  doctrine  of  modem  date,  we  think  it  now 
well  established  that  the  capital  stock  of  a  corporation,  ea- 
pecially  its  unpaid  liiubscriptLons,  is  a  trust  fond  for  the  bene- 
fit of  the  general  creditors  of  the  corporation.  And  when  we 
consider  the  rapid  development  of  corporations  as  instrumen- 
talities of  the  commercial  and  business  world  in  the  last  few 
years,  with  the  corresponding  necessity  of  adapting  legal  prin- 
ciples to  the  new  and  yaiying  exigencies  of  this  business,  it  is 
no  solid  objection  to  such  a  principle  that  it  is  modem,  for  the 
occasion  for  it  could  not  sooner  have  arisen."  It  was  there  held 
that  creditors  of  a  corporation  had  a  right  to  examine  into  the 
action  of  the  corporation  and  see  how  the  subscriptions  to  the 
stock  had  been  paid;  and,  citing  Burke  v.  SmUhj  16  Wall.  890, 
and  New  Albany  v.  Burke,  11  Id.  96,  he  says:  "The  governing 
officers  of  a  corporation  cannot,  by  agreement  or  other  trans- 
action with  the  stockholders,  release  the  latter  from  their  ob- 
ligation to  pay,  to  the  prejudice  of  creditors,  except  by  fair  and 
honest  dealing,  and  for  a  valuable  consideration.''  Such  con- 
duct is  characterized  as  a  '^fraud  upon  the  pablic,  who  were 
expected  to  deal  with  them.'' 

Upon  a  review  of  the  authorities,  we  take  the  overwhelming 
weight  to  be,  that,  after  stock  is  subscribed  and  the  company 
is  organised,  each  subscriber  becomes  liable  for  the  amount  of 
stock  subscribed  by  him,  and  he  can  only  discharge  this  lia- 
bility by  paying  it  in  money  or  money's  worth,  in  the  manner 
indicated  by  the  subscription  and  the  charter  or  by-laws  of 
the  company;  and  neither  the  officers  of  the  company  nor  the 
stockholders  can  release  him  from  this  liability  without  the 
consent  of  every  stockholder.  Each  subscription,  when  made, 
becomes  a  conditional  contract  with  every  other  person  who 
may  subscribe  that  the  amount  subscribed  shall,  upon  the 
formation  of  the  company,  be  paid  in  accordance  with  the 
terms  of  subscription,  and  when  the  requisite  stock  is  sub- 
scribed, and  the  company  is  duly  organised,  it  becomes  the 
ofier  or  basis  of  credit  to  the  public,  or  to  all  who  may  deal 
with  it,  and  every  subscriber  participating  in  the  organixatum 
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tlMareby  makeB  his  Babseriptbn  abflolnte,  and  k  bound  to  pay 
it  according  to  the  terme  of  the  charter  and  by-laws  of  the 
company,  and  he  can  discharge  his  liability  in  no  other  way. 

As  between  the  corporators  themselves,  it  may  be  that  cep- 
tificates  of  stock,  by  the  consent  of  all  the  members,  may  be 
issued  as  if  paid  np,  without  any  actual  payment  in  full  or 
eren  in  part;  but  howerer  this  may  be,  no  deyice  or  arrange- 
ment among  the  corporators  themselves,  not  made  known  to 
the  public,  by  which  the  stock  subscribed,  instead  of  being 
paid,  as  the  safe  foundation  of  the  credit  and  <oonfidence  which 
the  company  invites  the  public  to  give  it,  can  be  permitted  to 
aTail  against  the  claims  of  perscms  who  may  deal  with  and 
trust  the  company  upon  the  faith  of  its  capital  stock  and  cor- 
porate Uafaility.  By  inoorpomtiDn  a  privilege  is  confened 
which  exempts  the  individml  members  ^m  all  lialrility  ex- 
cept that  incmred  by  mfemtership;  and  good  faith  to  the  pub- 
lic requires  a  strict  compliance  witti  all  flie  obligations  imposed 
by  that  membership. 

It  has  been  held  in  England,  under  what  is  known  as  the 
'^  Companies  Act,"  which  is  in  seme  respects  like  ours,  thai 
if  a  person  signs  the  memorandnm  of  association — that  is, 
subscribes  for  stock — he  is  bound  to  take  the  shares  from  tiie 
company,  and  does  not  satisfy  the  obligations  by  taking  them 
from  some  one  else;  end  in  a  proceeding  to  wind  up  a  com- 
pany, a  subscriber  will  not  be  permitted,  as  against  ^creditors, 
to  discharge  himself  irom  liability  to  pay  for  the  stock  for 
which  he  has  subscribed  by  showing  an  understanding  and 
agreement  with  the  other  subscribers  by  which,  instead  of 
paying  to  the  comx>any  for  the  stock  subscribed  by  him,  he 
should  take  a  portion  of  the  stock  subscribed  by  another  in 
lieu  of  that  subscribed  by  himself:  Forbes  and  Judd^a  OobBj 
L.  R.  6  Chan.  App.  Cas.  207;  MigattWB  OoMj  L.  R  4  Eq.  288. 

If  this  were  not  so,  an  association  of  individuals,  availing 
themselves  of  the  privilege  conferred  by  the  state,  might,  with- 
out paying  a  dollar,  if  l^  their  subscriptions  alone  they  could 
get  credit,  rig  out  this  artificial  bring  called  a  corporation, 
and  embark  it  upon  the  sea  of  trade  and  speculation,  and 
safely  take  the  profits  of  the  voyage  if  it  shall  prove  successful, 
and  easily  escape  the  result  of  wreck  and  misfortune  if  such 
shall  be  its  fate.  This  the  authorities,  English  and  Ameri- 
can, concur  in  sajring  the  low  will  not  allow:  Cook  on  Stock 
and  Stockholders,  c.  11,  sec.  208;  Field  on  Corporations,  see. 
403;  Thompson's  Liability  of  Stockholders,  sees.  11, 106, 124^ 
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139;  Hag$r  r.ChMamd^  86  WL  490;  Sagory  y.  Dub&U,  8 
Sand.  Ch.  609;  Sawyer  y.  £baj|f,  Mipm;  Forbes  OfMl  JudJP$ 
CoBe^  iupra;  MtgatHtf^  Oote^  mpra;  and  the  many  anthorities 
cited  in  than. 

If  it  be  eaid  in  tho  case  befo^  os  that  the  defendant  EUlian 
was  permitted  to  enbstitQte  the  stock  purchased  by  him  from 
Miller  (who  had  purchased  it  from  Self)  for  the  stock  snb* 
scribed  for  by  himself,  and  that  there  'were  no  creditors  and  no 
liability  to  any  one  wheta  this  was  done,  the  answer  is,  that  the 
substitution  was  not  warranted'  by  the  tetms  of  the  subscrip- 
tion, or  by  the  charter  and  by-laws,  and  the  fact  is  made  to 
appear^  not  from  the  books  of  the  company,  but  by  parol;  and 
the  defendant  oouM  not  disdiarge  his  liability  in  this  way. 
'^  The  creditors  of  Ibd  cotitpany ,  and  all  who  may  bd  interested 
in  its  safe^  or  solvency,  may  well  ask  thai,  the  fund  upon 
which  they  rely  (the  capital  stock  subeeribed)  shall  really 
exist,  not  on  paper,  but  iH  money,  ahd  be  held  sacred  io  dis« 
charge  corporate  liabilities'':  Wood  r.  Pearee^  2  Disri.  411; 
Angell  and  Ames  on  Corporations,  sees.  14d,  631. 

Parol  evidence  cannot  be  receiyed  to  vary  the  terms  of  the 
subscrq>tion,  or  to  show  a  discharge  in  any  way  other  than 
that  required  by  the  terms  of  subscription  and  the  charter 
and  by-laws:  Bank  y.  LitUejoht^  1  Dey.  &  B.  663;  Railroad  y. 
Leach^  4  Jones,  840;  Cook  on  Stock  and  Stockholders,  sees. 
137  et  seq. 

Ordinarily,  persons  who  give  credit  to  the  corporation  have 
no  knowledge  or  concern  as  to  how  or  the  manner  in  which 
the  subscriptions  to  the  capital  stock  are  paid,  but  they  have 
a  right  to  demand  that  the  stock  and  the  payments  be  not 
fictitious.  Here  is  a  company  formed  with  a  chartered  cajntal 
of  $10,000,  and  as  the  record  shows,  a  number  of  persons,  the 
defendant  among  them,  organize  and  enter  upon  the  business 
indicated  in  the  charter,  with  only  $7,000  subscribed,  and  of 
that  only  the  sum  of  $890  was  actually  paid  in  cash,  and  the 
balance  in  machinery,  lumber,  work,  etc.,  or  not  at  all.  It 
does  not  appear  what  the  real  value  of  the  property  taken  in 
payment  of  subscriptions  was,  and  the  company  seems  only  to 
have  had  a  fictitioos  existence,  and  it  is  not  a  matter  for  won- 
der that  it  should  so  soon  be  found  in  the  hands  of  a  receiver 
and  charged  with  fraud;  but  this  does  not  help  the  deibndant, 
who  participated  in  the  organisation:  Cook  on  Stock  and 
Stockholders,  sees.  186, 186,  200,  210,  et  seq.;  Field  on  Corpo* 
rations,  sec.  403;  Thompson's  liability  of  StockhoiderB,  sees. 
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1S»  16^  ISi,  125^  126|  et  06q.;  Monweti  on  Prirate  Corpora* 
tkma,  0608.  589  et  oeq. 

It  may  be,  by  the  reaoon  of  the  fdlore  to  mibeeribe  and  paj 
up  the  capital  stock,  and  by  organiiing  or  protending  to  organise 
a  company  with  a  capitid  of  ten  thooaand  dollars,  when  in 
fjEtct  it  was  neither  sabecribed  nor  paid  up,  the  stockholders 
who  participated  in  the  spniions  organisation  became  individ- 
ually liable  to  persons  who  dealt  with  them  upon  the  faith 
of  the  spurious  organisation,  as  was  held  in  Homer  y«  Tote,  86 
N.  C.  81;  see  also  Dob9on  y.  SinumUm^  86  Id.  492,  and  Cook 
on  Stock  and  Stockholders,  sees.  283  et  oeq. 

However  this  may  be,  the  persons  who  subscribed  to  stock 
and  participated  in  the  organisation  under  the  guise  of  the 
authority  conferred  by  statute  constituted  a  corporation  de 
faetOj  if  not  dejwre^  and  having  held  out  inducements  to  the 
public  to  deal  with  and  credit  it  upon  the  fiuth  of  its  char- 
tered capital,  they  are  liable,  at  least  to  the  extent  of  the 
capital  stock  subscribed  by  them,  and  they  cannot  evade  that 
liability  by  any  private  or  secret  arrangement  that  may  have 
been  entered  among  themselves,  or  by  a  '^ simulated  payment" 
of  the  stock  subscribed,  and  if  not  actually  paid,  it  may  be 
reached  by  a  creditor  of  the  corporation  should  it  become 
necessary:  Sawyer  v.  Hoctg,  supra;  Wood  v.  Pearcej  eupra. 

It  is  said  that  the  right  of  corporate  creditors  to  object  to 
certain  tranfiactions  which  may  bo  binding  between  the  cor- 
porators themselves  "is  an  essentially  American  doctrine, 
based  upon  the  principle  first  enunciated  by  Judge  Story, 
that  the  capital  stock  of  a  corporation  is  a  trust  fund  to  bo 
preserved  for  the  benefit  of  corporate  creditors  ";  and  it  bus 
been  held  that  creditors  may  have  the  manner  in  which  the 
subscriptions  have  been  paid  inquired  into,  and  if  fictitious, 
or  if  they  have  been  paid  for  in  "overvalued  or  unreasonably 
overvalued  property,"  the  subscribers  may  be  held  account- 
able: Cook  on  Stock  and  Stockholders,  sees.  42,  43,  and  au- 
thorities cited. 

The  defendant  was  a  subscriber  to  the  capital  stock.  An 
original  certificate  for  two  shares  of  the  stock  was  issued  to 
him,  for  which  he  paid  nothing  to  the  company.  It  will  not 
do  to  say  that  the  two  shares  of  stock  were  paid  for  by  Self^ 
for  he  only  paid  his  own  subscription,  and  that,  as  the  record 
shows,  not  in  cash,  as  the  terms  of  subscription  required,  but 
in  property,  rated,  it  may  be,  greatly  above  its  value. 

The  defendant  was  presidmt  of  the  company,  was  oognisani 
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of  all  that  was  done,  iaiaed  the  atoek.  Can  it  be  aaid.  that 
the  capital  otoek  was  iiuthfidly  preserved  fiir  the  beoelitaC 
those  who  might  become  creditors  of  the  coiporatioa? 

We  think  not,  and  his  honor  erred  in  pennitting  parol  evi- 
denoe  to  ybtj  and  Tirtoally  annnl  the  terms  of  sabseri^ption, 
and  in  the  charge  given. 

There  is  error.  

EfVBOT  OF  SUBWJmt'Tlim  TO  OOBfOBATB  BvOCKy  AVB  IJEAHUrr  SV 

uouaoB  AMD  BuammsuBBi  Bm  tiie  ■iliaiiS  wM  te  t%gmfmm  t,  Jli 
Baid^  8  Am.  St.  Re^  SOS-STS. 


Eji^ott  V.  Tatlob. 

FM  KOMS  OAMUM^  OS.] 
JUBOMBITB.— JUDGMBHT    BBTDaBSD    Dl    AoHOlf    AOAamt    TaMTT    TMEH 

DiAJ^  Fact  of  Diaxb  bedio  Uhkhowv  to  the  oooit  or  tba  oOmt 
partiea»  is  not  voicit  Imt  is  irregular  and  ToidaUfl^  and  may  be  aet  ande 
npon  a  piroper  applicattion,  by  motion,  in  the  action,  made  witiiin  a  rea- 
sonable time.  ^Mapplieation  may  be  made  by  any  penon  having  ri^t 
nnder  or  derived  from  the  deeeased  party,  after  tiie  notion  began. 

OBDniABn.T,  OHLT  PABTT  AOAnrST  WhOM  IbBBQULAE   JUDOKSirr  U  B£N- 

DSBXD  oan  oomplain  of  it;  and  if  he  does  not^  the  presomption  is  that 
he  is  satisfied  with  it.  It  is  otherwise^  however,  where  he  was  dead 
when  the  jndgment  was  lendsrsd. 
JmMnoDiT  GAimoT  as  Atzaodbd  OouatbuUiT,  or  bj  an  independent  ac- 
tion, for  mere  inegnlarity.  The  remejy  la  by  motiflA  in  the  action  ift 
whibh  the  irregakrity  complained  of  agpeaia. 

John  W.  Hays^  for  the  respondent 

J,  B.  BaJtehdoT  and  John  Devereux^  Jr.j  for  the  appellants. 

Mkbbtmon,  J.  It  appears  from  the  pleadings,  the  orders^ 
and  judgments  in  this  action  that  in  1852,  the  defendants 
Taylor  and  wife  brought  their  action  of  ejectment,  under  the 
method  of  procedure  then  prevailing,  against  Joseph  H. 
Gooch,  in  the  superior  court  of  the  county  of  OranyiUe,  to 
recover  the  possession  of  the  land  described  in  the  pleadings 
therein.  That  action,  in  its  course,  was  removed  to  the  su- 
perior court  of  the  county  of  Warren  for  trial,  and  was  con- 
tinued from  term  to  term  for  many  years,  and  was,  at  the 
instance  of  the  plaintiffs  therein,  transferred,  as  allowed  by 
the  statute,  to  the  superior  court  of  the  last-named  county,  as 
established  under  aikl  in  pursuance  of  the  present  ooostitn- 
tion  of  this  state. 

The  defendant  in  that  action  removed  to  the  state  of  Tsna 
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and  died'  there  on  fbe  twenty-finirtfa  day  of  Jrme,  1876.  The 
action,  ae  apfwan,  was  never  abandoned,  but  contfnned  from 
term  to  term  until  the  fall  term  of  1878, 'when  it  was  tried 
*^hj  a  jury,  and  verdict  and  judgment  were  rendered  for 
I)Iainti£fb,  they  having  no  actual  knowledge  of  Gooch's  death.'' 
This  judgment  was  "for  an  undivided  ninth  part  or  share  of 
said  land."  No  notice  issued  to  any  of  the  heirs  at  law  or 
real  representatives  of  said  Gooch  after  his  death,  ^or  were 
ihffyy  ox  any  of  them;  ever  made  parties  to  aaid  suit;  nor  was 
any  notice  given  to  the  present  plaintifib,  or  any  of  them. 

Pending  the  action  named  and  referred  to,  the  defendant, 
Gooch,  therein  sold  the  land  embraced  by  it,  and  put  the  pur- 
chasers in  possession  thereof^  and  the  plaintiffs  in  the  present 
action  are  in  possession  of  about  six  hundred  acres  of  that 
land,  "holding  the  same  by  title  acquired  through  the  pur- 
chasers from  said  Joseph  H.  Crooch.'^ 

A  writ  of  possession  issued  upon  the  judgment  mentioned, 
commanding  the  present  defendant  sheriff  to  ^ect  the  said 
Qooch  and  "any. person  who,  since  the  qommenoemeot  of  said 
action,  has  come  into  possession  of  said  premises,  or  any  part 
thereof,"  and  to  put  the  plaintifis  in  that  action,  the  present 
defendants  Taylor  and  wife,  in  complete  exclusive  possession 
of  the  whole  thereof,  although  the  judgment  was  in  their  favor 
for  "(»ie  undivided  ninth  pari  only  of  said  land,"  etc.;  and  it 
is  alleged  that  the  present  defendant  sheriff  is  about  to  exe- 
cute the  said  writ,  etc.  The  plaintiffs  allege  further  that 
they  have  placed  valuable  impityrements  on  the  land  since 
they  have  had  possessien  thereof;  that  pact  of  ihem  own  a 
grist-mill|  etc.  They  ask  for  relief  specially  by  injunction, 
and  for  general  relief. 

A  judge  at  chambers  granted  a  restraining  order^  and  after- 
wards, upon  notice,  an  injunction  was  granted,  restraining  the 
sheriff  from  executing  the  writ  of  possession  mentioned,  fur- 
ther than  to  place  the  other  defendants,  as  owners  "of  an  undi- 
vided one  ninth  of  the  land,  in  possession  thereof  with  the 
plaintiffs. 

The  defendants  in  their  answer  deny  the  alleged  irregulari- 
ties in  the  action  of  ejectment  mentioned^  and  insist  that  the 
judgment  therein  in  their  faVor  is  effectual;  they  admit  that 
under  that  judgment  they  are  entitled  to  only  one  undivided 
ninth  part  of  the  land,  and  they  only  ask  to  be  put  in  posses- 
sion, as  such  owners,  with  the  plaintiffs.  They  further  insist 
that  the  plaintiff^  remedy  for  the  grievances  complained  of  is 
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by  moticoii  or  ofber  proper  prooeedixig  in  ihe  Mtiou  of  ^eei- 
ment,  and  not  by  Hds  separate  and  itidepeiideDt  aoiion. 

In  an  amendmeoat  to  tbeir  answer  the  defimdanta  allege  tbat 
the  plaintiffs,  and  tliose  under  whom  tbey  claim,  havie  been  in 
posfiesfiion  of  the  lands  for  fifty  yeaes,  feeeeiving  the  rente  and 
profits  thereof^  tbat  they  are  entitled  to  pari  thereof. ete^^and 
demand  an  aooount.  Tbsy  farther  aak  for  an  older  diieeting 
partition  of  the  lands,  etc. 

Afterwards,  in  the  coarse  of  the  action,  tbe  oonrt  allowed  the 
plaintiff's  to  amend  their  complaint,  so  afl  to  allege  iicegulari- 
ties  in  the  action  of  ejectment  mentioned,  and  the  judgment 
therein  in  favor  of  the  defendants  husband  and  wilb,  and  also 
tbat  the  latter  are  not  the  owners  of  one  undivided  ninth  part 
of  the  land,  as  adjudged  in  the  aetion  of  ^edment^  thai  they, 
the  plaintifiiB,  are  the  ezolasive  ownera  of  tha .  fee  •  therein. 
They  allege  facts  patting  in  question  the  title  of  drfendants, 
and  title,  specifically  set  forth  as  to'  the  evidence  .thereof^  in 
themselves,  etc 

The  defendants  objected,  and  ezoepied  to  theooder  allowing 
such  amendments  to  the  complaintb' 

The  defendants  then  denied,  in  their  amended  answer,  the 
material  allegations  of  tbe  complaint  as  amended.    •. 

Afterwards,  by  consent,  the  court  tried  the  action  as  to  the 
law  and  facts,  and  gave  judgment  for  the  plaintifiiB,  from  which 
tbe  defendants  appealed. 

We  are  of  opinion  tbat  this  action  should  have  been  dis- 
missed upon  the  ground  that  the  remedy  of  the  plaintiffs  Was 
by  a  proper  motion  in  the  aiction  of  ejectment  referred  to,  in 
which  the  judgment  complained  of  was  entered.  In  that  ao- 
tion,  notice  waa  given,  as  we  must  assume,  in  the  orderly 
course  of  procedure  in  such  cases,  and  Oooch,  the  defendant 
therein,  appeared  and  pleaded.  At  the  time  of  tbe  trial 
thereof,  there  waa  no  suggestion  and  proper  proof  of  tbe  fact 
that  he  had,  before  that  time,  died.  The  plaintiffs  in  that  ae^ 
tion  oould  noi  make  such  suggestion,  because,  a»  aj^^ears,  they 
had  no  knowledge  of  the  fact  of  hia  deatii.  In  tbe  absence  of 
sUch  suggestion,  the  presumption  was  that  he  waif  then  living. 
The  court  had  obtained  jurisdiction  of  him  in  the  action,  and 
apparently  it  continued  to  have  it,  in  all  respects,  at  the  time 
of  tbe  trial  and  the  entry  of  the  judgment.  Tbe  latter  was, 
therefore,  not  void.  It  was  on  soch  aeoount  irregular  and 
voidable,  and  might,  under  ihe  present  method  of  civil  pn> 
oedure^  be  declartHl  vcaJ  by  the  court,  upon  a  pcoper  appUca- 
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cation^  bj  motion,  in  the  action.  That  might  be  made  by  any 
penon  having  rig^t  under  or  derived  from  the  deceased  de- 
fendant therein,  after  the  action  began.  This,  as  to  the  party 
who  may  make  the  motion,  is  allowable,  becanae  the  defendant 
in  the  action  having  died  before  the  judgment  was  Altered,  • 
he  could  not  make  it,  and  in  such  case  no  presumption  arises 
that  he  assented  to  and  was  satisfied  with  it  Ordinarily,  only 
the  defendant  against  whom  an  irregular  judgment  is  given 
can  complain  of  it  If  he  does  not,  the  presumption  is  that 
he  is  satisfied  with  it  It  is  otherwise  where  he  was  dead  at 
the  time  the  judgment  was  given:  ShelUm  v.  fVb,  Phill.  178; 
Jacobs  V.  Burgwyn,  63  N.  C.  196;  Burke  v.  Stakdy,  65  Id.  669; 
Hervey  v.  Edmunds^  68  Id.  243;  SoUina  v.  JBTenry,  78  Id.  342; 
Hinsdale  v.  Hawley,  89  Id.  87. 

It  was  not  according  to  the  course  pf  the  court  to  try  an 
action  regularly  at  issue,  and  give  judgment  against  a  party 
thereto,  of  which  it  had  regularly  obtained  jurisdiction,  and 
apparently  c<»itinued  to  have  the  same,  which,  in  fact,  it  had 
ceased  to  have  by  reason  of  that  party's  death.  A  judgment 
thus  granted  is  not  simply  erroneous,  as  it  certainly  is,  but  it 
is  as  well  irregular,  and  may  be  set  aside  upon  proper  appli- 
cation in  the  action.  All  irregular  judgments  are  in  a  sense 
erroneous,  but  they  may  be  set  aside  in  a  proper  case  for  such 
irregularity,  if  application  be  made  within  a  reasonable  period 
of  time:  Lynn  v.  Lowe^  88  N.  C.  478,  and  numerous  cases  there 
cited;  WUliaTMon  v.  Eartmany  92  Id.  236;  Fowler  v.  Poor,  93 
Id.  466. 

It  is  well  settled  by  many  decisions  of  this  court  that  a 
judgment  cannot  be  attacked  collaterally,  or  by  an  indepen- 
dent action,  for  mere  irregularity.  The  remedy  in  such  case 
is,  as  we  have  indicated  above,  by  motion  in  the  action  in 
which  the  irregularity  complained  of  appears. 

The  plaintifb  contend,  however,  that  they  seek  relief  by 
injunction  against  the  execution  in  the  hands  of  the  defend- 
ant sheriff,  and  as  the  action  of  ejectment  in  which  it  issued 
was  brought  before  the  Code  of  Civil  Procedure  was  enacted, 
.the  latter  does  not  apply  to  it,  and  the  court  cannot  grant 
2such  relief  in  that  action.  This  is  a  misapprehension  of  the 
provisions  of  the  statute  (Battie's  Revision,  c.  1 7,  sec.  402) 
applicable.  It  is  true  that  it  provides  that  such  '^  suits  shall 
be  proceeded  in  and  tried  under  the  existing  laws  and  rules 
applicable  thereto"  at  and  before  the  time  the  Code  of  Civil 
Procedure  took  effect,  but  it  further  provides  that  ^'  after  final 
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judgment  ehall  be  rendered  theieiny  the  clerk  shall  enter  snch 
judgment  on  the  execution  docket  required  to  be  kept  by  him, 
and  the  subeequent  proceedings  shall  be  as  provided  for  actions 
hereafter  to  be  commenced."  The  judgment  in  question  had 
*been  rendered  in  the  action  of  ejectment,  and  the  relief^  sought 
after  judgment,  might — ought  to — have  been  applied  for  just 
as  if  the  action  had  been  brought  subsequent  to  the  enactment 
of  the  Code  of  Civil  Procedure.  The  court  could  grant  all  ap- 
propriate relief  in  equity  in  that  action,  after  judgment,  upon 
proper  application,  and  in  it  as  well  as  in  an  independent  ao* 
tion,  as  the  superior  courts  administer  the  principles  of  law 
and  equity,  under  the  prevailing  method  of  civil  procedure,  in 
the  same  action.  An  independent  action  was  unnecessary; 
indeed,  it  was  improper.  Such  action  will  not  be  allowed 
when  the  relief  or  remedy  demanded  may  be  had  in  an  ezist^ 
ing  action:  Lang  v.  Jarratty  94  N.  C.  443,  and  the  cases  there 
cited. 

The  plaintiffs  might,  therefore,  have  obtained  all  the  relief 
they  demanded  by  their  complaint  as  at  first  filed  in  the  ac- 
tion of  ejectment  referred  to,  which  was  pending  and  is  still 
pending,  for  all  proper  purposes  contemplated  by  it.  Their 
present  action  must  therefore  be  dismissed,  without  prejudice 
to  them.  ___^ 

JUDQKBiT  40AIN8T  PlBSON  WhO  WAS  DiAD  AX  TeMB  It  WAS  BlKDXRXD 

u  Vom^  WHBff:  8m  note  to  Emmt  t.  Spmrgb^  0S  Am.  Dee.  107-110;  Free- 
man on  Jadgmenti,  aeet.  140,  153. 

JUDOMXNT   CAMVOT   BB  COLLATKBALLT   XXFIAOBID  BT  PaBTT  on  gltmnd 

that  it  is  erraneons  merely:  IndktfM  He.  i^V  Co.  ▼.  AUen,  113  Ind.  306;  3 
Am.  St.  Bep.  660^  and  note;  Kie^r.  BattU,  112lnd.  516. 

JUTOMSHT  OANHOT  BB  COLLAXBRALLT  AtTAOKXD  BT  THIBD  PbbSOMB  ez- 

eept  where  the  oonrt  had  no  jnriadiotion,  where  the  judgment  was  obtained 
by  frand  or  oollnsion,  or  where  it  was  erroneously  entered  np^  to  the  preja- 
dioe  of  the  rights  of  sodi  third  pvsonsi  BUm^pmktr  t.  Bidmujparier,  52  Me. 
«81|88Am.I>sa587. 
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Springs  v.  Schenobu 

190  KOBTB  CaBOUFA.  eSL] 

PLXApnro  AKD  Pbacticb  —  Nonsuit.  —  Whkn,  vfoii  Clobb  or  Tbtim our, 
Prbsxdiiio  Jttdgs  Iirmf  ATK8  0?nnoir  that  in  no  reasonable  view  of  tho 
evidence  pioduoed  conld  the  pkintiif  reoorer,  and,  in  deference  to  thia 
<^iniou,  the  plaintiff  eabmita  to  a  noniait»  and  appeala,  the  evidence 
must  be  accepted  as  true  in  the  appellate  co«rt|  and  taken  in  the  most 
faiTorable  light  for  the  appellant,  becaose  the  jnry  might  have  taken  that 
view  of  it  if  it  had  been  submitted  to  them. 

LaKBIiOBD  Airi>  TSNAKT.  —  TXNANT  CANlfOT  BB  HXASB  TO  DbNT  TITLB  OV 

HIS  LA3DtOEi>»  nor  can  he  rid  himself  of  eudi  relation,  without  a  com* 
plete  surrender  of  the  possession  of  the  land.  To  aUow  him  to  agree  and 
profess  to  hold  possession  undor  one  as  landlordt  and  at  the  same  time  to 
hold  covertly  for  himself,  or  for  another's  advantage,  would  be  to  en* 
oourage  and  uphold  a  gross  fraud,  which  the  law  will  never  do. 

WBOK  TsNANT,   8jTVD  tor  PoSBESSIOV,  BbITIXB  that  Hb  WAJB  TlNAlfT,  Bm 

THUS  FuTB  Htmbbt.f  broadl/  in  hostility  to  the  right  of  the  landlord, 
and  the  latter  need  not  prove  that  the  term  has  ended,  or  that  he  made 
a  demand  for  possession. 

Advebsb  CLAOfAirr  ot  Laitd  Who  Gbts  Fossissioh  bt  CoLLiTsmi  Cov- 
civr  with  the  tenant  of  aaother  at  once  becomes  identified  with  the  ten« 
ant^  shares  and  stands  in  his  plaoe^  and  csanot  resist  the  laaadlord's  title 
where  the  tenant  cannot  do  so;  and  he  may  be  evioted,  just  as  the  faith* 
less  tenant  may  be. 

Whbrb  Onb  Entxrb  upcnr  Lakd  bt  Sutiebaivce,  PESMissioir,  or  Coir, 
ivrr  ov  Tbnajit  ov  Afotbbr,  he  will  himself  at  once  be  charged  by 
the  law  with  the  allegiance  which  the  tenant  owes  the  lessor,  and  will 
not  be  allowed  to  act  and  assume  relations  in  hostility  to  the  title  under 
which  he  went  into  possessioo* 

Tact  that  Onb  was  or  Joint  PqasBSSiON  ow  Land  with  Plaintift's 
Tenant  at  the  time  action  was  brou^t,  and  that  he  had  title  to  one 
half  of  the  land,  will  not  prevent  the  recovery  of  a  judgment  by  the 
plaintiff  against  his  tenant.  But  the  plaintiff  would  have  no  warranty 
under  a  writ  of  possession  issued  on  such  judgment^  to  turn  out  of  pos- 
session the  real  owner  of  the  title. 

C.  N.  TiUeUj  for  the  ftppellant. 
P.  D.  Walker^  for  the  reqiondenta. 

Mebbimon,  J.  The  following  is  a  copy  of  the  material  part 
of  the  case  settled  on  appeal: — 

The  plaintiff  brought  his  action  to  recover  the  land  described 
in  the  complaint,  and  in  order  to  establish  his  title  and  right 
of  possession,  he  introduced  a  deed  made  in  1868  by  one  Phelps 
to  S.  and  F.  Rothchild,  and  then  a  deed  made  in  1883  by  S. 
and  F.  Rothchild  to  himself.  He  introduced  witnesses  who 
testified  that  ^ach  of  these  deeds  covers  the  land  in  dispute. 

He  then  introduced  other  witnesses  whose  evidence  tended 
to  show  that  the  defendant  Schenck  had  leased  the  land  in 
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dispute  fiom  ab  ajg^iii  of  PheliM's  prior  to  fh6  cUte  of  Phelpft^ 
deed  to  Rdthdhild^aod  bMwe^n  that  date  and  188S  had  reofted 
the  land  from  the  agents  of  the  Rothchilds,  and  that  after  the 
Bothohilds  bad  made  tfae  deed  to*  plaintiff,  the  defendant 
Schenck  had  attnmed  to  the  plaintiff,  agreeii^g  to  pay  to  him 
the  rent  for  the  ladd.  All  of  the  evidence  introduced  by  the 
plaintiff,  ezxtepl  the  deeds  above  mentioned,  and  that  which 
related  to  the  annual  value  of  the  land,  was  directed  to  estab- 
lishing Bnch'eoodact  on  the  part  of  the  defendant  Schen<^k  as 
would  estop  him  from  denying  the  title  of  the  plaintiff  which 
he  had  acquired  by  the  d^  from  S.  and  F.  Bothchild- 

It  was  then  admitted  that  the  defendant  Toole  was  in  the 
possession  of  the  laiid  in  dispute,  and  plaintiff  rest^  his  case. 

The  defendants  introduced  a  deed  from  R.  F.  Davidson  to 
Gray  Toole^  datdd  October  7, 1869,  covering  the  land  in  dis- 
pute.  This  deed  was  duly  proven  upon  the  acknowledgment 
of  the  gttntor,  in  April,  1884^  and  was  then  duly  registered. 

The  defehdiint  Schenck  then  introduced  a  deed  from  B.  F. 
Davidson  to  himself  for  an  undivided  half  of  the  land,  dated 
October  7, 1869,  and  registered  in  April,  1883,  and  then  denied 
that  he  had  ever  leased  the  land  in  dispute,  or  any  part 
thereof,  from  Phelps  or'  the  Rothchilds,  or  the  plaintiff,  or  from 
the  agents  of  any  of  these  parties. 

He  further  testified  that  he  and  Toole  bought  the  land  in 
dispute  in  1869  fh>m  R.  F.  Davidson,  and  that  then  Davidson 
executed  the  deed  to  Toole,  which  had  been  introdaced  in 
evidence,  and  thereupon  he  and  Toole  had  taken  possession 
of  the  land,  and  had  held  it  ever  since  that  time;  that  the 
deed  was  made  by  Davidson  to  Toole  alone,  at  bis  (Schenck's) 
suggestion,  though  a  part  of  the  purdhase-money  was  paid  by 
him,  and  afterwards,  he  and  Tbole  having  had  some  disagree- 
ment, Davidson^  at  his  request,  and  in  the  presence  of  Toole, 
and  with  his  assent,  had  exeouted  a  deed  to  him  for  one  un- 
divided half  of  the  land,'whleh  deed  had  also  been  introduced 
in  evidence;  that  this  deed  was  dated  October  7,  1869,  be- 
cause that  was  the  day  of  the  purchase  of  the  land  by  him 
and  Toole;  that  the  deed  to  Toole  was  made  for  them  both, 
and  he  had  paid  half  of  the  purchase^momey  to  Davidson. 

Upon  the  dose  of  the  testitnony,  the  presiding  judge  inti- 
mated an  <q)inum  that,  it  having  been  admitted  that  the  de- 
fendant Toole  was  in  possession  of  the  land  when  the  suit  was 
brought,  the  plaintiff  was  not  entitled  to  recover  upon  the  evi- 
dence against  him,  and  if  not  against  him,  then  not  against 
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his  oo-defendant  Bchenck.  The  plaintiff,  in  de&renoe  to  this 
opinion,  enbmitted  to  a  nonsnity  and  appealed  to  the  supreme 
court. 

As  the  court  in  effect  intimated  on  the  trial  that  in  no  rea- 
sonable view  of  the  evidence  produced  could  the  appellant 
recover,  it  must  for  the  present  purpose  he  accepted  as  truCi 
and  taken  in  the  most  favorable  light  for  him,  because  the 
jury  might  have  taken  that  view  of  it  if  it  had  been  submitted 
to  them:  Ahemathy  v.  Stowe^  92  N.  C.  218;  6iU«  v.  Zyon,  95 
Id.  146. 

Then,  accepting  the  evidence  of  the  appellant  as  true,  the 
appellee  Bchenck  was,  at  the  time  this  action  was  brought,  and 
for  several  years  next  before  that  time  had  been,  the  tenant 
of  the  appellant  of  the  laud  in  question;  and  for  many  years 
next  before  he  so  became  such  tenant  he  had  been  the  like 
tenant  of  those  persons  from  and  through  whom  the  appellant 
claimed  to  derive  title;  indeed,  the  last-mentioned  tenancy 
antedated  in  its  beginning  the  deeds  under  which  the  appel- 
lees claim  title.  If  this  be  true,  and  there  was  evidence  from 
which  the  jury  might  have  so  found  by  their  verdict,  very 
clearly  Bchenck  could  not  be  heard  to  deny  the  title  of  his 
landlord;  nor  could  he  rid  himself  of  his  relation  as  tenant  to 
the  appellant  without  a  complete  surrender  to  him  of  the  pos- 
session of  the  land.  To  allow  him  to  agree  and  profess  to 
hold  possession  under  the  landlord,  and  at  the  same  time  hold 
covertly  for  himself,  or  for  another's  advantage,  would  be  to 
encourage  and  uphold  a  gross  fraud,  which  the  law  will  never 
do;  on  the  contrary,  the  rules  of  law,  founded  in  good  frdth 
and  sound  public  policy,  render  such  a  thing  impossible: 
DaviB  V.  Davis^  83  N.  C.  71;  Farmer  v.  Pfciww,  83  Id.  549; 
Ahhoit  V.  CramaHie^  72  Id.  292;  Pate  v.  Turner^  94  Id.  47. 

It  was  not  necessary  that  the  appellant  should  prove  that 
the  lease  to  Schenck  was  over,  or  that  he  made  demand  upon 
him  for  the  possession,  because  the  latter  demed  that  he  was 
such  tenant,  and  thus  put  himself  broadly  in  hostility  to  the 
right  of  the  landlord:  VineefU  y.  Cmbiny  86  N.  C.  108;  Waddett 
V.  Swanuj  91  Id.  108. 

If  it  be  granted  that  Toole  was  in  possession  of  the  land, 
with  his  co-defendant,  at  the  time  this  action  was  brought, 
and  that  he  had  title  thereto,  this  fact  alone  could  not  pre- 
vent the  appellant  from  having  judgment  against  his  tenant 
Schenck,  because  he  had  a  sufficient  catus»  of  action  against 
his  tenant,  and  was  entitled  to  his  remedy  as  against  him. 
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But  if  the  appellaat  had  thus  obt^ned  judgment  against 
Bchenck,  and  had  taken  out  his  writ  of  poeeeesion,  he  would, 
at  his  peril,  finding  Toole  in  possession  of  the  land,  haye 
turned  him  out.  The  exigency  of  the  writ  would  not  warrant 
the  appellant  in  turning  out  of  possession  one  who  was  in,  and 
had  a  right  to  be  in,  possession.  In  a  possible  case,  upon 
proper  application,  the  court  might,  undec  the  present  method 
of  civil  procedure,  stay  the  writ  of  possession  as  to  a  person 
rightfully  in  possession,  and  not  a  party  to  the  action,  or  the 
latter  might  haye  his  remedy  by  action  and  injunction:  Judge 
V.  Houattmy  12  Ired.  108;  McKay  y.  Olover^  7  Jones,  41;  Cowle$ 
y.  Fergu9on^  90  N.  C.  308.  This  is  not  at  all  in  conflict  with 
what  is  decided  in  Davi$  y.  Higgina^  87  Id.  298.  That  case 
has  reference  to  the  matter  in  litigation  in  that  action  between 
the  parties  thereto,  and  not  to  persons  who  are  not  parties, 
who  may  be  in  possession  of  the  land,  claiming  under  a  valid 
title. 

What  we  have  thus  said  rests,  to  some  extent,  upon  the 
supposition  that  the  appellant  properly  suffered  a  judgment 
of  nonsuit  as  to  the  appellee  Toole.  We  are  of  opinion,  how- 
ever, that  there  was  some  evidence  before  the  jury  that  they 
might  have  considered,  tending  to  prove  and  horn  which  they 
might  have  inferred  odlusion  and  a  fraudulent  purpose  on  the 
part  of  the  appellees,  inconsistent  with  the  duty  and  obliga- 
tions of  the  appellee  Schenck  to  his  landlord,  the  appellant. 
The  former  was  tenant  of  the  land,  taking  the  strongest  view 
of  the  evidence  for  the  appellant,  continuously  from  1868  — 
first  under  Phelps,  then  Bothchilds,  then  the  appellant — 
until  after  1883.  The  jury  might  not  unreasonably  have 
inferred,  from  all  the  evidence,  that  Toole  saw  Schenck  in 
possession  of  the  land,  and  knew  that  he  was  such  tenant;  he 
was,  at  least,  put  on  inquiry  in  this  respect.  Nevertheless,  he 
and  Schenck,  on  the  seventh  day  of  October,  1869,  pending 
the  tenancy,  took  a  deed  purporting  to  convey  the  land  from 
R.  F.  Davidson  to  Toole,  which  was  not  registered  until  April 
of  1884,  after  this  action  began,  in  February  of  the  same 
year. 

So  far  as  appears,  the  appellant  never  heard  of  this  deed 
until  it  was  registered,  nor  does  it  appear  that  there  was  any- 
thing said  or  done  by  the  appellees,  or  dther  of  them,  at  any 
time,  that  put  him  on  notice  that  they,  or  either  of  them, 
clikimed  title  to  the  land,  or  were  holding  poflfloSBJon  thereof 
acversely  to  him.    It  does  not  appear  that  Davidson  had  any 
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title  to  the  land.  Hia  deed  to  T^ole  seems  only  to  have  served 
the  purpose  of  color  of  title.  Doring  all  the  time  meotioned, 
Schenck  was  the  tenant  of  the  appellant  The  evidence  thus 
appearing^  and  onezplainedy  might  have  led  the  jury  to  infer  a 
collusive  and  fraudulent  purpose  on  the  part  of  the  appellees 
to  ripen  and  perfect  a  title  to  the  land  in  Toole,  by  his  color  of 
title,  and  his.conUinDOiis  possession  ,undeir,itT7-oot  clear  and 
free  from  douht  as  to  its  cbasacter^ — £>r  xoore  than  seven 
years,  and  thus  defeat  and  destroy  the  good  tiUe  of  the  appel- 
lant, if  he  had  one.  The  evidence,  unexi^amed,  does  not 
place  the  appellfea  inafavpcable  light,  fmd  it  4inpliss  more 
than  mere  suspicion  against  thepi.  .  Why  did  /£hey  not  openly 
claim  and  assert  their  rights  under  the  deed  fnom  'Davidson  ? 
Why  did  they  keep  it  secret  while  they  were  in  possession  of 
the  land,  Schenck  being  tenant,  in  f^ct  and  ^w,  of  the  appel- 
lant? Why  did  they,,  pending  the  tenuioji  forbear  for  four- 
teen years  to  register  this  deed,  and  thus  fail  to  give  even  con- 
structive notice  of  their  claim  ?  Why  did  Davidson  first  make 
the  deed  to  Toole  for  the  whole  land,  and  afterwards  »  second 
deed  to  Schenck  fpr  oi;ie  half  of.  it?  The  evideoce,  unexplained, 
suggests  these  and  like  questions  that  it  is  not  easy  to  answer, 
consistently  with  fair  dealing  on  thd  part  of  the  appellees 
towards  the  appellant;  and  in  oar  judgment,  it  was  such  as 
from  it  the  jury  might  not  unreasonably  have  found  collusbn 
and  a  fraudulent  purpose,  such  as  that  sugB^Bted. 

An  adverse  claimant  «of  the  land  cannot  thus  surrepti- 
tiously and  collusively  with  the  tenant  get  possession  of  and 
hold  the  land  to  the  prejudice  of  the  title  of  the  landlord.  He 
has,  in  such  case,  no  just  possession, — has  only  such  as  is 
fraudulent.  He  takes  under  the  tenant; — -is  in  possession  by 
virtue  of  the  latter's  possession, — subject  to  all  the  rights  of  the 
landlord,  and  he  may  be  evicted^  just  as  the  faithless  tenant 
may  be,  indeed,  without  referesioe  to  the  tenant.  When  he 
gets  possession  by  collusive  concert  with  the*  tenant,  he  at 
once  becomes  idenntified  with  him, — shares  and  stands  in  his 
place,  and  he  cannot  nesist  the  landlord's  title  where  the  tenant 
cannot  do  so. 

And  BOf  also,  if  one  enters  upon  the  land  by  sufferance,  per- 
mission. Of  consent  of  the  tenant  of  another,  he  will  himself 
at  once  be  charged  by  the  law  with  that  relation  to  the  lessor, 
and  he  will  not  be  allowed  to  act  and  assume  relations  in  hos- 
tility to  the  title  under  Which  he  went  into  possession.  As  he 
goes  into  possession  with  and  under  the  tenant,  he  is  bound  by 
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the  allegiaDce  the  lessee  owes  the  lesscVi  and  he  cannot  throw 
it  off  at  his  will  and  pleasure.  The  rules  of  law  that  thus  es- 
tablish, secure,  and  govern  the  relations  between  landlord  and 
tenant,  and  those  who  get  possession  of  the  land  directly  un- 
der the  tenant,  are  founded  in  justice^  fair  dealing,  and  sound 
public  policy:  Callendar  v.  Sherman^  5  Ired.  711;  Kluge  v. 
Lacherumr,  12  Id.  180;  Mehrin  y.  WaddM,  75  N.  C.  861;  Pdi$ 
V.  TWfier,  94  Id.  47;  Jackmm  v.  Houser^  7  Cow.  823;  Steunrt 
V.  Boderickj  4  Watts  4t  B.  188;  Diheman  t.  Pdrishy  6  Pa.  St 
210;  Taylor  on  Landlord  and  Tenant,  sec.  705. 

So  that,  whether  the  appellee  Toole  got  possession  of  the 
land  by  coUusicn  with  or  by  permission  of  the  appellee 
Schenck,  the  appellant  might  have  recovered  as  against  him. 
And  as  there  was  evidence  from  which  the  jury  might  have 
found,  not  unreasonably,  that  he  did  get  possession  in  the  one 
way  or  the  other,  the  court  should  have  submitted  the  issues 
to  the  jury,  with  aj^ropriate  inetructitms. 

There  is  error.  The  judgmeht  of  nonsuit  must  be  reversed, 
and  the  case  tried  according  to  law.  To  that  end,  let  this 
opinion  be  certiied  to  the  superior  court. 

It  is  so  ordered.  

TavABT  is.lfcrroFnD'TO  Duir  Labauxed's  Ttomz  8eo  Camp  ▼.  Camp,  5 
ConiL  29U  13  Am.  Deo.  68-72;  ,^  long  aa  1m  holds  under  tbtt  titie»  which  13 
until  the  landlord  is  divested  of  his  title  by  his  own  act  or  by  operation  of 
bw:  MeAvslandr.  FiauU,  1  Neb.  211;  93  Am.  Deo.  86a  One  who  enten 
fmder  tenaaVs  pomssion  is  also  eaioppod  to  deny  landlord's  title:  Bannon  ▼. 
^nMdb%  84  Fa.  at  2B3;  7B  Am.  Dao.  655. 


PbORAM  V.  IjrE^TBBN   UnION   TBLKaBAPH  Co. 

LIQO  NOBTH  CAMQLOtK  ^l 
TlUQBAFH  GOMPAinr  HAS  No  AUTHOBITT  OR  AOflVCT  FROM  PkBSON  SeS1>- 

nro  OB  TO  Whom  a  Missaox  n  Simt  to  make»  modify,  or  alter  any 
agreement  er  proposition  to  boy  or  sell  contained  in  the  message  receired 
or  transottttidf  or  to  bind  a  petsm  sending  or  seoeiTing  sooh  message. 

Buu  or  Damagbb  nm  KsauemcB  ur  .'Samammaaov  air  Thaqrax  is^ 
that  sender  is  entitled  to  recover  nominal  damage^  and  snch  sabstantial 
damages  aa  he  haa  sustained  which  were  naturally  the  proximate  conse- 
^enot  of  the  wrongful  act;  but  damages  cannot  be  recovered  which 
wqr  lave  been  the  coasequanee  of  aeeondMy  Aid  remote  causes  m^^ 
vestly  fr««rfB«  onfc  ol  &  brea^  el  the  eontmet. 

DAicAon  CAVKes  nn  RMwmuu>  ior  Amoitst  ov  JusamsT  OmAOUD 
BT  RaOBPrXR  or  Tslmbak  against  Sbndxb  for  injury  sustained  by 
snoh  reoeiTer  by  reason  of  the  false  transmission  of  a  maaage  by  telo- 
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appear  aad  dfllMid  tut  afltioB*  and  to  Mir«  kirn  limited  a^ 
fany  £yiad  to  to  dik 

fF.  P.  £yn«m  and  P.  D.  WaUer^  for  the  fq^pellaat 

C.  N.  TUUU,  for  the  reepondent 

Merrimon,  J.  The  pUintiff  redded  in  the  town  of  Char- 
lotte, in  this  state,  and  W.  C.  Bedden  &  Co.  were  doing  the 
badness  of  brokers  in  the  dty  of  Bidunond,  in  the  state  of 
Virginia,  in  the  year  1881. 

Ou  the  4th  of  Febmary  of  that  year,  these  brokers  sent  the 
plaintiff  a  letter,  as  follows:  ^^  If  your  cnstomer  will  offer  one 
hundred  shares  (or  any  part  of  it)  C.  C.  ft  A.  B.  B.  stock  at 
forty-three,  deliyered  here,  please  wire  ns  at  oar  expense." 

Afterwards,  on  the  14th  of  the  same  month,  the  plaintiff 
addressed  to  the  brokers  mentioned  a  message  in  these  words: 
'*  Party  offers  one  hundred  shares  C.  0.  ft  A.  stock  at  forty- 
three.  Answer  quick."  And  he  delivered  it  to  the  defendant 
to  be  transmitted  over  its  tdegraph.  It  is  admitted  that  this 
message  was  not  sent  truly,  but  that  the  word  ''  three,"  at  the 
end  of  the  word  **  forty,"  was  omitted,  so  that  the  message,  as 
transmitted  by  the  defendant,  contained  the  word  ^'  forty  "  in- 
stead of  '^  forty-three,"  as  it  should  have  done.  The  plaintiff 
paid  the  defendant  sixty-two  cents,  the  price  required  for  send- 
ing the  telegram;  and  the  agent  of  the  defendant  understood 
at  the  time  he  sent  the  message  that  it  referred  to  the  stock  of 
the  Charlotte,  Columbia,  and  Augusta  Railroad  Company. 

In  about  two  hours  after  the  message  was  so  transmitted,  on 
the  same  day,  the  brokers  named  replied  to  the  pldntiff's 
message  as  follows:  ''Will  take  the  hundred  shares;  draw  at 
sight,  with  stock  attached." 

Thereupon  at  once,  on  the  same  day,  the  plaintiff  purchased 
101  shares  of  the  stock  mentioned,  and  made  his  draft  on  the 
brokers  named  for  $4,343,  the  price  of  the  stock  at  ^'  forty- 
three,"  and  sent  the  same  to  a  bank  in  Richmond  for  collec- 
tion, with  the  stock  attached,  with  instructions  to  the  bank  to 
deliver  the  stock  when  the  draft  should  be  paid. 

Afterwards,  on  the  16th  of  the  same  month,  when  the  bank 
presented  the  draft  for  payment,  the  brokers  were  surprised  at 
the  amount  of  the  same,  and  called  upon  the  plaintiff  for  an 
explanation,  who  at  once  replied  as  follows;  **Myo£br  was 
forty-three,  plainly,  and  yoa  replied,  'Will  take  stock,*  and 
boaght  on  your  reply." 
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Tbe  draft  was  not  paid,  and  the  stock  was  not  delivered. 
This  action  is  brooght  to  recoTor  damages  sustained  by  tbe 
plaintiff  by  reason  of  the  grossly  negligent  and  false  trans- 
mission, by  the  defendant,  of  his  telegram  to  the  brokers 
named  aboTe  on  the  14th  of  February,  1881,  as  above  stated. 

In  the  complaint,  it  is  alleged,  among  other  things,  that  in 
consequence  of  the  plaintiff's  telegram  so  falsely  sent,  the 
brokers  named  at  onco  sold  the  stock  named,  then  in  tranntUt 
to  them  as  above  stated,  at  the  price  of  $41.75  per  share, 
which  was  the  market  value  thereof  in  Richmond  (the  face 
value  being  $100  per  share);  and  as  they  failed  to  get  the 
stock  from  the  plaintiff,  as  they  expected  to  do,  they  had 
to  buy  such  stock,  to  make  their  contract  good,  at  the 
price  of  $41.75  per  share  or  more;  and  that,  in  consequence 
of  such  negligence  of  the  defendant,  the  plaintiff  was  after- 
wards  compelled  to  pay  the  said  brokers  the  difference  between 
$40  per  share  and  $41.75  per  share  of  the  stock,  and  other 
costs  and  damages,  aggregating  $250. 

On  the  trial,  it  was  in  evidence  that  the  plaintiff  did  not 
send  his  first  telegram  mentioned,  in  response  to  the  letter  of 
the  4th  of  February,  1881,  of  tbe  brokers  to  him,  and  that  the 
first  knowledge  he  had  of  the  missending  of  the  telegram 
was  the  information  he  received  from  the  brokers,  as  stated 
above. 

It  was  likewise  in  evidence  that  the  stock  named  was  not 
regularly  quoted  as  to  price;  but  it  was  quoted  in  the  Bich- 
mond  papers  at  $41  to  $48,  and  the  market  value  of  it  in 
Charlotte  was  42.50;  that  propositions  between  Charlotte  and 
Bichmond  to  buy  said  sell  stock  did  not  go  beyond  the  day 
they  were  made. 

It  was  likewise  in  evidence  that  the  brokers  named  brought 
their  action  against  the  present  plaintiff  in  an  appropriate 
court,  in  the  state  of  Virginia,  to  recover  damages  for  his  fail- 
ure to  deliver  the  stock  he  so  contracted  to  sell  them;  that  he 
made  active  and  earnest  defense  thereto,  but,  nevertheless,  tbe 
plaintiffs  therein  recovered  the  sum  of  $176  as  damages,  as 
well  as  costs,  and  he  had  to  pay  reasonable  counsel  fees  and 
other  oosts. 

The  plaintiff  oflbred  evidence  to  prove  that  he  gave  the  de- 
fendant ample  notice  of  the  action  and  its  nature  so  brought 
against  him  in  the  court  of  Virginia,  to  the  end  it  might  make 
defense  thereto^  and  save  him  harmless;  that  he  would  hold 
it  respomihln  to  Um  fiur  aoy  leoovwy  that  might  be  had 
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against  him;  that  after  tb^  reoorerj  against  him,  he  paid  the 
judgment,  costo,  etc. 

The  defendant  objected  to  this  evidenoe;  the  court  Buetained 
the  objection,  and  this  is  asi^^ed  as  enor. 

There  was  much  other' evidence,  that  need  net  be  reported 
here. 

At  the  close  of  the  evidence,  the  plaintiff  requested  the  court 
to  give  the  following  instructions  to  the  jurj: — 

''1.  That  if  the  pUiintiff  was  sued  by  W.  C.  8edden  &  Co. 
in  a  court  in  Biohmond,  Virginia,  having  jurisdictkm  of  an 
action  for  the  recovery  of  damages  arising  out  of  the  mistake 
in  the  message,  and  Pegram,  the  plaintiff,  gave  the  defendant 
company  reasonable  notice  to  come  in  and  defend  the  said 
action,  and  the  defendant  company  failed  to  do  so,  and  Pe- 
gram, the  plaintiff,  in  good  £uth  and  with  due  diligence,  de- 
fended the  said  action,  and  W.  C.  Bedden  &  Co.  recovered 
judgment  against  him,  the  defendant  would  be  estopped  to 
deny  its  liability  to  the  plaintiff,  and  the  plaintiff  would  be 
entitled  to  recover  the  amount  of  the  said  judgment,  with 
costs,  provided  said  judgment  and  costs  were  jmid  by  him." 

This  instruction  was  refused,  and  the  plaintiff  excepted. 

'^2.  That  if  Pegram  delivered  his  telegram  of  the  14th  of 
February,  1881,  to  the  defendant,  not  in  answer  to  Sedden's 
letter  of  the  4th  of  February,  1881,  but  as  an  original  and  in- 
dependent proposition  to  Sedden  to  sell  him  the  stock,  then 
the  defendant  was  the  agent  of  Pegram,  and  liable  to  him  for 
any  damages  sustained  by  him  from  its*  gross  negligence  in 
transmitting  the  message."  .        > 

This  instruction  was  not  given  in  the  words  asked,  and  the 
plaintiff  excepted. 

The  court  did  instruct  the  jury  that  the  defendant  would 
be  liable  for  gross  negligence,  and  that  if,  by  the  exercise  of 
ordinaiy  care,  the  defendant  could  have  avoided  the  mistake 
in  the  message,  the  jury  should  respond  to  the  first  issue. 
Yes. 

'^  8.  That  if  the  jury  believe  the  evidence,  the  defendant  was 
the  agent  of  Pegram,  and  liable  to  him  by  reason  of  its  negli* 
gence  in  transmitting  the  message." 

This  instruction  was  not  given  in  the  words  asked,  but  as 
above  stated,  and  plaintiff  excepted. 

'^4.  That,  apart  from  the  estoppel  refsned  to  in  the  first 
prayer  of  plaintiff  for  inatructkms^  the  measure  of  damagea 
would  be  the  diflbienoe  between  the  price  as  stated  in  tha 
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Sedden  copy  of  Pegram's  message  of  the  14th  of  Fefaroaayy 
1881,  and  the  market  value  of  the  stock  tA  Richmond,  Virr 
gUda,  on  the  daj  it  was  to  be  deliyered  to  Sedd^.'* 

This  instruction  was  refosed,  because  the  whole  contention 
of  plaintiff,  as  it  sppeaia  bj  his  complaint,  was,  that  his  dam- 
age was  Ihat  he  ^^was  compelled  to  pay  W.  C.  Sedden  the 
difference  between  100  shares  of  said  stock  at  $40  per  shara 
and  the  same  stock  at  $41.76  per  share,  and  other  costs  and 
damages,"  etc.;  and  the  court  held  that  plaintiff  could  not 
recover  back  the  damage  alleged  in  the  complaint,  and  has 
proven  no  other  except  the  amount  paid  for  the  transmission 
of  the  telegram.    Plaintiff  excepted. 

His  honor  stated,  in  his  charge  on  the  second  issue,  that  the 
plaintiff  had  proven  no  damages,  except  the  amount  paid  for 
the  transmission  of  the  message,  and  this  is  sixty-two  cents. 

The  plaintiff  excepted  to  the  instmctionB  and  chaise  given, 
and  especially  assigns  as  errors  therein  that  his  honor,  instead 
of  the  charge  he  gave,  should  have  instructed  the  jury: — 

1.  That  the  plaintiff  is  entitled  to  recover  as  damages  the 
difference  between  the  price  as  stated  in  the  telegram  deliv- 
ered by  him  to  the  defendant  on  the  fourteenth  day  of  Febru- 
ary, 1881,  and  that  stated  in  the  telegram  delivered  to  Sedden 
on  said  day,  or  the  differeDce  between  the  price  of  the  stock  as 
stated  in  the  message,  as  delivered  to  Sedden  by  the  defendant 
on  said  day,  and  its  market  valoe  in  Richmond,  Virginia,  oa 
the  day  the  stock  was  to  be  delivered  to  Sedden,  or  at  the 
time  Sedden  first  discovered  the  mistake;  or  that  plaintiff  is 
entitled  to  reoover  as  damages  at  least  the  amount  recov- 
ered of  him  in  the  action  by  Sedden  against  him,  and  which 
he  paid  before  this  suit  was  brought,  or  said  amount  and  the 
cost  of  said  action  so  paid  by  him  on  said  amount,  and  the 
cost  and  reasonable  expenses  incurred  by  him  in  drfending 
the  said  action,  after  reasonable  notice  to  the  def(mdant  and 
its  refusal  to  defend  the  same,  provided  said  amount,  costs, 
and  expenses  were  paid  by  this  plaintiff^  after  notice  thereof 
to  defendant,  given  before  this  action  was  brought;  and  ftu^ 
ther,  that  plaintiff  was  entiUed  to  interest  on  said  amount  so 
paid  by  him,  and  certainly  entitled  to  recover  interest,  if  the 
jury  should  see  fit  to  allow  it. 

There  was  a  verdict  for  the  plaintiff  on  the  first  iasue  sub* 
mitted,  and  a  verdict  on  the  second  issue  submitted  in  accord- 
ance with  the  inBtructions  of  his  honor,  to  wit,  that  plaintiff 
was  entitled  to  recover,  as  damages,  sixty-two  cents. 

AM.  ST.  Bkp.,  Vol.  VL  —86 
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There  was  judgment  for  the  plaintifl^  from  whioh  he  ap- 
pealed to  this  court 

A  brief  reference  to  the  natore  and  porpoee  of  the  defend- 
ant's employment  mil  eerre  to  throw  light  npon  the  plaintiflTa 
cauee  of  action  and  the  extent  of  damages  to  which  he  is  enti- 
tled. It  is  a  corporation  invested  with  powers,  and  has  func- 
tions appropriate  in  kind  and  extent,  to  effectuate  and  facilitate 
the  transmission  of  intelligence  from  one  place  to  another  by 
means  of  electricity.  The  chief  instrumentality  it  employs 
for  its  purposes  is  a  machine,  apparatus,  or  contrivance  styled 
the  electric  telegraph,  or  electro-magnetic  telegraph,  an  instru- 
ment  that  conveys  intelligence  with  the  velocity  of  lightning, 
by  means  of  signals,  certain  mechanical  movements,  or  sounds 
representing  letters,  words,  ideas,  or  expressions,  produced 
by  the  application  of  electricity — electric  fluid — conducted 
through  and  along  iron  wires  for  any  distance,  long  or  short 

The  business  of  the  defendant  ordinarily  is  to  employ  its 
telegraph  for  the  use,  benefit,  advantage,  and  convenience  of 
the  public, — all  persons  who  desire  to  take  benefit  of  it  in  the 
transmission  of  intelligence  that  may  be  lairfully  transmitted, 
upon  the'  payment  of  reasonable  compensation.  In  other 
words,  its  business  is,  by  such  means  and  appliances,  simply 
to  transmit  intelligence — what  one  or  more  persons  desire  and 
intend  to  say  or  communicate  to  another  or  others  persons  at 
a  distance — delivered  to  it  for  transmission  in  the  shape  of 
messages,  dispatches,  telegrams,  or  communications,  usually 
and  properly  in  writing.  Its  office  and  undertaking  are  to 
transmit  promptly,  as  directed  in  the' message  to  be  sent,  pro* 
cisely  what  is  said  and  expressed  therein;  that  is,  to  transmit, 
by  such  signals  in  the  way  indicated  above,  the  exact  words, 
in  their  proper  order  and  connection,  as  set  down  in  the  mes> 
sage.  In  the  absence  of  special  agreement,  it  undertakes  to 
do,  and  has  authority  from  the  sender  of  the  message  to  do^  no 
more. 

Generally,  when  it  receives  the  message,  it  agrees  in  terms 
or  by  implication  to  so  send  it,  and  has  no  other  agency  of  the 
sender,  or  of  the  person  to  whom  it  is  sent  It  has  no  authority 
or  agency  of  the  person  sending  or  to  whom  a  message  is  sent 
to  make,  modify,  or  alter  at  all  the  terms  or  effect  of  an  agree* 
ment  or  proposition  to  buy  or  sell  anything  contained  in  the 
message  it  receives  to  transmit,  or  has  been  transmitted  by  it, 
or  to  bind  a  person  sending  or  receiving  such  message.  Ito 
sole  duty  is  to  send  thu  message  truly  and  as  promptiy  as  may 
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be  in  tbs  order  of  business.  If  it  is  negligent,  and  fails  in  this 
respect,  the  party  injured  by  such  neglect  will  have  his  cause 
of  action  against  it,  and  may  recover  sach  damages  as  he  has 
sustained. 

Now,  it  appears  that  the  defendant  received  from  the  plain- 
tiff, and  undertook,  for  compensation  paid,  to  transmit  for  him, 
as  directed,  this  message:  ^^  Party  offers  one  hundred  shares 
C.  C.  &  A.  stock  at  forty-three.    Answer  quick." 

It  sent  only  a  part  of  this  message, — it  negligently  omitted 
to  transmit  the  word  "  three  "  at  the  end  of  the  word  "  forty/' 
thus  materially  changing  the  proposition  to  sell,  and  misin- 
forming and  misleading  the  party  to  whom  it  was  sent,  and 
causing  the  latter  to  send  a  message  in  reply  that  misled  the 
plaintiff. 

Such  n^lect  created  the  plaintiff's  cause  of  action  alleged 
in  the  complaint,  and  he  is  clearly  entitled  to  recover  at  least 
nominal  damages,  and  such  subiBtantial  damages  as  ho  has 
sustained;  that  is,  such  as  in  the  course  of  things  were  natu- 
rally the  proximate  consequence  of  the  wrong  complained  o^ 
— such  as  the  parties  may  have  fairly  oontemplated  by  thdr 
contract,  in  case  of  a  breach  thereof;  but  not  sucb  as  may 
have  been  the  consequence  of  secondary  and  remote  causes 
indirectly  growing  out  of  such  breadi. 

Thus  if  the  plaintiff,  in  consequence  of  the  message  received 
by  him  in  reply  to  his  &lsely  transmitted  by  the  defendant 
to  the  brokers  in  Richmond,  purchased  the  stock  referred  to, 
and  failed  to  realise  for  it  what  it  cost  him,  and  reasonable 
compensation  for  his  labor  and  trouble  about  it,  he  might  re- 
cover the  amount  so  lost  and  such  compensation,  and  also  the 
sum  he  paid  for  transmitting  the  message. 

But  he  could  not  recover  damages  for  any  injury  sustained 
by  the  persons  —  the  brokers — to  whom  his  message  was 
falsely  transmitted  by  reason  thereof^  because  the  injury  done 
to  them  was  not  an  injury  to  him.  He  had  no  cause  of  action 
on  that  account;  they  had,  if  they  so  sustained  injury. 

Nor  was  the  plaintiff  liable  to  the  brokers  for  any  such  in- 
jury sustained  by  them,  or  on  account  of  the  breach  of  any 
contract  with  them  created  by  the  message  as  transmitted, 
because  he  did  not  send,  or  direct  the  defendant  to  transmit, 
the  message  it  transmitted.  Ho  did  not  offer  or  agree  to  sell 
to  the  brokers  the  stock  at  ^*  forty."  They  had  no  contract 
with  him. 

Ar)  vre  Lave  boen,  the  di;fcudaut  had  no  ag«'ncy  or  authority 
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of  the  plaintiff  to  change  or  modify,  in  terms,  the  message  he 
delivered  to  it  to  be  transmitted  to  the  brokers  named.  It 
transmitted  the  false  message  to  them  in  its  own  wrong,  and  it 
alone  was  answerable  to  them  for  any  injury  they  sustained 
thereby.  The  plaintiff  had  done  them  no  injury.  The  defend- 
ant may  have  done  so  in  delivering  to  them  the  fSedse  message, 
upon  which  they  may  have  acted  to  their  detriment.  If  they 
did  not,  they  could  not  have  recovered  sabstantial  damages: 
Western  Union  Tel.  Co.  v.  J7att,  124  U.  S.  444. 

But  it  is  earnestly  contended  by  the  plaintiff  that  the 
brokers  named  brought  their  action  in  a  court  in  the  state  of 
Virginia,  having  proper  jurisdiction,  against  him,  and  recovered 
judgment  for  damages  and  costs,  which  he  x>aid,  on  account  of 
such  falsely  transmitted  message  to  them;  that  the  plaintiff 
notified  the  defendant  to  appear  and  defend  that  action,  and 
save  him  harmless,  which  it  failed  to  do,  and  he  is  therefore 
^ititled  in  this  action  to  recover  such  outlay  on  his  part,  as 
damages. 

We  cannot  so  decide.  We  are  unable  to  see  how  an  action 
upon  a  contract  never  in  fact  made  could  be  successfully 
prosecuted  against  the  present  plaintiff;  and  it  is  still  more 
difficult  to  comprehend  how  the  damages  he  has  sustained  in 
such  action,  or  any  outlay  of  his  therein,  can  be  recovered  by 
him  in  this  action,  there  being,  as  we  have  seen,  no  privity 
between  the  plaintiff  and  defendant  in  that  respect,  and  no 
such  relations  subsisting  as  to  give  the  former  cause  for  redress 
against  the  defendant,  measured  by  the  results  of  the  action 
referred  to,  the  only  evidence  of  which  was  the  transcript  of 
the  record  thereof.  Such  evidence  would  be  admissible,  if  an 
agent,  in  performing  his  principal's  orders,  should  incur  a 
personal  responsibility  and  loss,  and  seek  indemnity  therefor 
against  the  latter  on  the  ground  of  their  relations.  In  such 
case,  if  the  principal  bad  notice  of  the  action,  its  result  would 
be.  conclusive  as  to  the  extent  of  tlie  damage.  But  this  is  a 
very  different  case  from  one  of  that  nature. 

Here  the  present  plaintiff  was  not  answerable  to  the  plain- 
tiffs in  the  action  just  referred  to  for  injuries  they  sustained 
by  the  negligence  of  the  present  defendant,  nor  was  the  latter 
answerable  therefor  to  the  plaintiff  in  this  action  in  any  aspect 
of  tbeir  relations:  Hare  v.  Orant^  77  N.  C.  203;  Leak  v.  Coth 
ingUm,  99  Id.  559. 

As  the  defendant  was  not  answerable  to  the  plaintiff  for 
any  injury  the  brokers  named  sustained  by  reason  of  the  false 
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message  trmoBxnitted  to  them  by  ii,  tbe  plafaitiff  eaoMA  i»- 
cover  from  the  defiendaiii  as  damages  in  this  aetion  any  som 
the  brokers  may  have  for  any  canse  reoovered  from  the  idaia- 
tiff. 
There  is  no  error,  and  the  jndgBiaat  most  be  affirmed. 

In  this  case,  DaTXB»  J.,  diBsented,  npon  the  ground  that  the  pkintiff'e  lo« 
haTing  been  occasioned  by  the  negligence  of  the  dfiftmdiBit»  ft  ought  to  be 
beld  answemUe;  and  tfao  eoBit  saU:  '"Acting  npen  tbe  lefly  sasaiped  to  the 
mesasge  so  tpmemitted,  he  [the  phdutii]  gwifhuied  aad  MaAsteok  to  Biob- 
mond,  which,  in  cooseqaence,  and  as  a  direct  oonMq;ii0Doe  d  the  arniilai 
standing  caused  by  the  gross  negligence  of  the  pLuntiflt  was  tiisra  attaehed, 
and  the  plaintiff  was  put  to  necessary  said  imavoidaUs  ooat^  eapsnss^  and 
loss";  and  refenittg  to  sach  loss,  the  eoBit  adds:  '^HiPBa  Oa  diiaol  and 
waaYoidablB^  not  the  speoalatMre  or  remots^  rssnlt  ef  tha  aiflifBmwi  loaa* 
not  conenr  in  the  view  taken  of  tbe  aathoritiss  oitsdassq^pliadtD  tfaiacaae.* 

AoxNOT  ov  Telbobafh  CoiCPAar  iob  Ssnixir  or  Mwimnsi  Sea  note  to 
BfMiY.  Eoitmt,  89  Am.  Rep.  369-361. 

Bakaob  RsooyxRABLi  AQAnfsv  TELEORAra  CaMTAKT  voa  KaoLZcnnoa 
la  delivery  ef  meango  are  saefa  as  flow  natnrally  from  the  breach  of  the  ccn- 
tnot^  or  sneh  aa  may  fairly  be  ai^poaed  to  bsva  baaa  la  ooatsaplation  of 
the  parties:  B^^SmUhr.  IFsiteni  UMba  7!eL  CSo^ 83 Kj.  104;  4 Aak  8t  Bep. 
126,  and  note;  and  see  the  note  to  Western  Unkm  TeL  €h.  r.  ffiyiio/ffi,  46 
Am.  Bep.  731-733. 


Hallibubton  V.  Gabbon. 

riOO  HOBTH  ClBOUirA,  991] 
18  VQV  BOUKD  TO  SXT  UP  SxAZUTS  OV  liDIIXAXlOlRI  MB  '. 

to  claim  against  estate  of  deoeaoed  debtor,  bat  may  pay  the  same  not- 
withstanding the  atatatory  presnmptioa  of  paymeati  aad  is  sstitled  to 
credit  therefor  in  his  administration  acooont;  partjiwhriy  ao  whara  tiw 
testator  before  lus  decease  had  declarud  that  he  owed  sach  daim,  and 
had  expressed  a  wish  that  it  should  be  paid. 

XxsoiTTOB  IS  CkniPniHT  Witnbs  to  Fact  that  Tbtatob  had  Dsoquabsd 
TO  Hia;  jnst  before  his  death,  that  ha  owed  a  osrtaia  dsbt  claimed  to 
have  been  barxed  by  the  statnta  of  limitations,  and  that  he  wished  sach 
debt  paid;  sections  680  and  690  of  the  Horth  Oaroliaa  ooda  do  not  make 
such  witness  incompetent. 

Ckwfuor  or  Jimismonoir.  — Ezboutob  Wbo  Patb  zv  Oonr  ToncATOB's 
DiBT  on  a  bond,  in  aooccdance  with  a  prior  deeisioa  of  the  sapreme 
oonrt  of  Nflrth  Osrolina^  will  be  protected,  althopgh  sooii  loliag  aanibts 
with  the  deoiaions  of  the  United  States  aqyiema  oonrt 

/.  O.  Bymm  and  6.  N.  Folk^  for  the  TCspondeiitB. 

/.  B.  BatcJidor^  John  Deverem^  Jr.,  P.  J.  Sinclair^  €md  W.  A 
MdUme,  for  tbe  appellants. 

SmitHi  C.  J.    This  suit,  institnted  in  January,  1876,  by  tha 
plaintiffs,  executors  of  Jacob  Harsbaw,  wbo  died  in  1868w 
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agaioat  the  defendant  John  Canon,  ezeoator  of  George  IL 
CanKHHf  on  behalf  of  themeelTes  and  other  creditonii  is  to  en- 
Ibrce  a  sale  of  the  derised  land  of  the  testator,  George  M.,  in 
order  that  the  prooeedsi  as  &r  as  neoessaiy,  may  be  applied  to 
the  discharge  of  his  indebtedness,  npon  an  allegation  of  an 
•xhanstion  of  the  personal  estate.  The  devisees  were  snbse- 
qnently  made  co-defendants. 

After  the  complaint  and  other  pleadings  were  pnt  in,  an 
order  of  reference,  by  consent  of  connsel,  was  made  to  John 
D.  Shaw,  to  take  and  state  the  administration  account,  and  to 
ascertain  and  report:  1.  The  number  and  value  of  the  shares 
received  by  the  several  legatees,  and  when  taken  possession  of 
by  each;  2.  The  value  of  each  of  the  tracts  of  land  devised 
by  the  testator,  George  M.;  and  3.  The  refunding  bonds  eze- 
ented  by  the  legatees,  each  set  out  in  its  essential  particulars. 

At  spring  term,  1881,  the  defendant  Emily  Carson  having 
died  the  year  previous,  her  administrator  was  permitted  to  be- 
come a  party  in  her  stead,  and  he  filed  an  answer,  adopting 

that  of  J.  McD.  Whitson  and  wife,  Rebecca,  and  of Gowan 

and  wife.  At  June  term,  1883,  the  relations  between  the 
original  defendant,  John  Carson,  and  those  subsequently  in- 
troduced into  the  action  being  adversary,  the  said  Whitson 
and  wife,  on  behalf  of  all  of  the  defendants  last  mentioned, 
put  in  an  answer  controverting  the  allegation  contained  in  the 
answer  of  the  former,  the  executor,  to  which  he  made  reply. 

The  referee  made  his  report,  to  which  objections  were  taken, 
and  upon  motion  of  counsel  for  the  contesting  defendants,  by 
whom  we  designate  all  except  the  executor,  and  upon  the 
ground  of  newly  discovered  matter  omitted  in  the  report,  it 
was  set  aside,  except  in  so  far  as  it  ascertains  the  plaintifis' 
debt,  and  as  to  this  it  was  confirmed.  It  was  then  by  consent 
leferred  to  W.  W.  Flemming  to  find  particularly  the  sum  due 
the  plaintiffis,  and  he  did  so  during  the  term,  reporting  a 
balance  of  $3,373.37,  whereof  $2,167.64  is  principal  money. 

Thereupon,  at  the  instance  of  plaintiflb'  counsel,  it  was 
^  considered  by  the  court  that  the  said  sum  of  $3,373.87,  being 
principal  and  interest,  is  the  amount  of  the  debt  of  the  plain- 
tiffs, and  that  they  are  entitled  to  judgment  ascertaining  the 
same,  but  in  what  proportion  the  same  shall  be  paid  by  the 
devisees  of  said  George  M.,  and  others,  and  at  what  time,  is 
left  open  for  adjudication  when  the  report  of  G.  F.  Bason,  to 
whom  the  cause  has  again  been  referred  for  an  account,  shall 
be  returned."    And  it  was  further  ordered  ^*that  this  cause  be 
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noommitted  and  referred  to  Qeorge  F.  Baflon  to  take  and 
state  an  account  of  the  estate  of  George  M.  Carson  which  has 
come,  or  onght  to  have  come,  from  all  sources  into  the  hands 
of  John  Carson,  the  executor,  and  what  disposition  has  been 
made  of  such  estate,  and  especially  that  he  state  what  funds 
have  come  into  the  hands  of  the  said  executor  from  the  estate 
af  William  Carson  [he  being  also  executor  of  the  latter], 
which  ought  to  be  subjected  to  the  debts  of  any  one,  and  to  him 
as  executor  of  George  M.  Carson;  what  personal  property  of 
the  estate  of  said  George  M.  came  to  the  hands  of  each  of  his 
legatees,  and  the  value  thereof;  what  real  estate  of  the  said 
George  M.  came  to  each  of  his  devisees,  and  the  value  thereof; 
and  in  case  it  shall  appear  that  there  is  not  in  the  hands  of 
the  executor  sufficient  assets  to  pay  off  the  plaintiffs'  debt, 
then  to  ascertain  and  report  what  sum  each  of  the  devisees,  in- 
cluding the  executor,  is  liable  to  contribute  to  the  payment  of 
the  plaintiffs'  debt;  that  in  ascertaining  what  sums  ought  to 
have  come  into  the  hands  of  the  executor,  the  referee  may  in- 
quire what  estate,  either  by  devise,  descent,  conveyance,  or 
gift,  if  any,  has  come  to  the  executor  from  the  estate  of  Wil- 
liam  Carson,  subject  to  the  payment  of  debts  due  him  as 
executor  of  said  George  M. 

"The  referee  will  find  all  the  tacts  that  he  deems  material, 
and  state  his  conclusions  of  law;  state  his  account  separately, 
and  report  to  the  next  term/' 

The  referee  proceeded  to  execute  the  oommissioiii,  and  made 
the  required  report,  with  separate  findings  of  fEu^t  and  of  law, 
arising  upon  them,  from  which  it  appears  that  the  executor 
has  paid  towards  the  liability  of  the  testator,  and  the  expenses 
of  administering  the  estate,  in  excess  of  the  assets,  with  which 
he  is  chargeable,  the  sum  of  $8,841.92. 

BxceptioDS»  twelve  in  number,  were  filed  by  counsel  of  the 
eoDtesting  defendants,  after  the  ruling  upon  which,  and  ex- 
ceptions entered  thereto,  in  so  &r  as  they  were  not  sustained, 
the  account  was  re-iefened  to  the  same  referee  for  reformation 
in  the  particulars  requiring  correction,  and  again  reported  to 
the  court,  with  the  evidence  taken  upon  the  matters  in  con- 
troversy.  Of  this  report  it  is  not  out  of  place  for  us  to  re- 
mark that  it  indicates  great  care  and  painstaking,  and  the 
bestowal  of  much  labor  in  eliminating  from  the  mass  of  evi- 
dence the  points  in  dispute,  and  in  presenting  them  in  a  clear 
and  intelligible  form  for  the  reviewing  court 

Similar  objections  are  made  by  the  same  party  to  the  >•• 
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farmed  report^  nixie  in  munber,  whereopontheoourtpraoeeded 
to  render  final  judgment,  and  the  conteeting  defiandante  ap* 
pealed. 

The  question  whether  the  lands  devised  to  the  executor  in 
the  codicil  to  the  will,  made  after  the  death  of  seme  of  the 
deYisees,  were  primarOy  liable  to  be  sold  to  meet  the  demands 
against  the  testator's  estate  in  relief  of  the  other  devised  landa^ 
or  whether  all  were  to  contribute,  was  decided  when  that  mat^ 
ter  was  before  us,  upon  a  former  appeal,  in  favor  of  an  equal 
liability,  and  is  now  put  out  of  view:  HaUiburi(m  v.  Conon^ 
86  N.  C.  290.  We  pretermit  an  examination  of  the  exceptions 
to  the  referee's  first  report,  for  the  reasons:  1.  That  it  is  em- 
bodied substantially  in  the  last,  to  which  a  new  smea  of  ex- 
ceptions has  been  filed;  and  2.  Because  the  argument  here 
upon  points  excepted  to,  and  expected  to  be  decided  upon  the 
appeal,  has  been  confined  to  this  series.  Indeed,  the  argu- 
ment for  the  appellant  was  still  more  restricted,  calling  oar 
attention  only  to  a  part  of  that  series  of  rulings  to  which  error 
is  imputed.  We  limit,  theiefi>re,  our  inquires  into  the  suffi- 
ciency in  law  of  the  exceptions  to  the  last  report 

1.  The  first  exception  is  to  the  referee's  concluskiis  that  the 
statutory  limitations- of  three,  seven,  and  ten  years,  as  well  as 
the  statutory  presumption  of  payment,  is  not  available  as  a 
defense  to  claims  paid  that  had  been  due  more  than  ten  years 
as  an  allowed  credit  to  the  executor.  The  objection  applies 
to  the  claims,  the  vouchers  showing  payment,  whidi  are  num- 
bered 7  and  16  in  the  report,  and  which  bad  been  overdue, 
and  were  reduced  to  judgment  without  resistance  by  the  ex- 
ecutor, and  afterwards  paid.  These  claims  are  due  to  Murtia 
£.  Carpenter,  by  two  notes  under  seal,  each  in  the  sum  of 
$550,  on  May  9, 1850,  and  executed  by  the  testators,  George 
M«  and  William,  suits  to  recover  whidi  weie  cemmenoed  on 
January  80,  1867,  and  to  R.  C.  Burgin,  guardian  <tf  James 
Gonley's  hebs,  by  note  xmder  aeal,  executed  by  J.  L.  Carson, 
Iffindpal,  and  George  M.  Carson  and  John  Carson,  sureties, 
Sot  (2,262,  pdnoipal  and  interest,  when  reduced  to  judgment, 
the  last  pqrment  being  made  by  A.  Burgin,  administrator  of 
the  principal  debtor,  on  July  6,  1878,  of  $289.50,  generally 
against  the  surety  John  Carson,  and  guards  against  the  lep* 
lesentaiivea  of  the  other  obligors,  at  fall  term,  1869. 

The  de&nse  to  these  credits  is,  that  more  than  ten  years 
had  elapsed  after  the  maturity  of  the  bends,  and  they  are  pre- 
swaed  to  have  been  paid,  and  are  barred  by  the  statote  of 


Digitized  by 


Google 


Feb.  18S8.}  HALUBUBToir  v.  Gaukhi.  560 

limitatiom  applicable  to  daima  agamai  the  ealate  cf  deoeaaed 
debtors. 

2.  The  adndaiioii  of  the  teatimoDy  of  theezeeator  to  show 
the  Bubmating  indebtednesa  of  the  testator,  George  M.,  to  Car- 
penter and  others,  which  consiated  of  his  decIaratioDS  made 
to  the  witness,  whom  he  made  execator  in  aome  three  months 
before  his  death,  in  which  conrersation  he  said  he  wanted  the 
Carpenter  debt  paid.  The  objection  to  the  declaration  of  the 
deceaaed  is  based  upon  the  prohibitoiy  provisions  of  the  code, 
eeetioQfidO. 

The  re&ree,  in  oitr  oinmon,  misooneeiTea  the  nature  of  the 
objection  to  the  allowance  of  the  credita  in  requiring  them  to 
be  set  out  with  the  same  particularity  as  the  rules  of  pleading 
leqaire  when  the  atatatovy  bar  is  reUed  on  to  defeat  the 
plaintiffs'  action.  The  complaint  is,  that  the  ezecntor  did 
not  set  up  this  defionse,  and  thus  protect  his  testator's  estate 
from  the  demands,  and  that  be  was  remiss  and  neglectful  of 
official  duty,  and  should  bear  ihe  loss  himselfl  The  bonds 
are  not  in  suit,  and  no  statutory  bar  can  now  be  set  up.  The 
strict  mle  of  pleading  which  the  referee  invokes  in  support  of 
his  action  has  no  appHcation  to  the  case,  and  the  controversy 
as  to  any  particular  item  <rf  claim  and  resisted  credit  springs 
up  when  it  is  offered  in  the  taking  the  account,  and  must  be 
disposed  of  by  the  evidence  in  anpport  of  and  in  opposition  to 
its  allowance  then  to  be  produced  and  heard.  The  only  in« 
quiry  is,  Shall,  under  such  circumstances,  money  paid  upon  a 
debt  presumed  to  have  been  paid  before  be  admitted  without 
proof  in  rebuttal  showing  that  it  has  not  been  paid,  or  that, 
acting  in  entire  good  faith,  the  executor  had  sufficient  reasons 
tor  his  belief  and  action  in  making  the  payment? 

Now,  aa  to  the  Carpenter  notes,  if  the  evidence  of  the  execu- 
tor is  to  be  received,  the  testator,  jnat  before  his  death  (and 
perii^s  after  making  hia  will,  for  its  date  is  not  given),  de- 
clares to  the  person  who  is  to  settle  his  estate  that  he  does 
owe  this  debt,  and  another  due  to  a  named  creditor,  as  well 
aa  some  others  of  small  amount  and  not  specified,  and  wishea 
it  to  be  paid,  and  in  his  will  he  provides  for  the  payment  of 
all  hia  jut  debts.  If,  then,  the  testimony,  coming  from  the 
aomroe  that  it  does,  is  admissible,  it  fully  rebuts  the  presump- 
tion of  payment,  and  leaves  the  debt  as  subsisting  in  full  force, 
notwithstanding  the  laf&t  of  time,  and  justifies  the  executor 
in  sabflnttiDg  to  the  judgment  without  resistance. 

Weeomeiiewtoeonaider  Ibe  conpetency  of  the  witnesato 
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testify  to  the  declarations  of  the  testatoTy  under  Beetions  580 
and  590  of  the  code,  the  interpretation  of  the  latter  of  which 
has  been  a  prolific  source  of  controrersj  heietofiore.  The  main 
purpose  to  be  subserved  in  the  enactment  is,  as  stated  by  the 
late  chief  justice  in  McCavlua  v.  Seyriolda,  74  N.  C.  801,  and 
reiterated  in  Tftompson  v.  Humphrey^  83  Id.  416,  that  <^  the 
parties  to  a  transaction  or  communication,  one  being  dead, 
the  survivor  shall  not  be  permitted  to  speak  of  it,  because  the 
mouth  of  the  other  is  closed,  so  that  his  version  cannot  be 
heard.  This,  however,  presupposes  some  antagonism  of  in- 
terest as  to  the  subject*matter  of  the  evidence  then  existing, 
which  might  be  favorably  affected  as  to  one  and  unfavorably 
as  to  the  other  of  the  parties  between  whom  it  takes  place. 
Thus,  when  the  controversy  was  as  to  whom  the  deed  was 
made  by  the  grantor,  he  was  allowed  to  testify  that  it  was  to 
deceased  party,  under  whom  the  defendant  claimed,  becaose 
there  was  no  controversy  as  to  the  witness's  ownenliip,  and 
he  was  indifferent  as  to  the  results  of  the  issue:  Oregg  v.  iBS, 
80  Id.  255. 

And  so  are  held  to  be  competent,  as  outside  the  purpose  of 
the  statute,  declarations  and  acts  of  the  deoeaeed  upon  a  quea- 
tion  of  mental  capacity,  through  whatever  witness  the  testi- 
mony is  derived:  McLeary  v.  iVbrmeni,  84  N.  C.  285. 

In  the  case  before  us,  the  executor,  being  also  a  legatee  and 
devisee,  had  a  common  interest  with  the  others  in  refusing  to 
allow  the  debt,  and  exonerating  the  trust  estate  thOTefirom. 
He  would,  in  this,  be  promoting  the  interest  of  each,  and  not 
his  own,  separate  from  theirs. 

With  such  information  as  he  had  from  such  a  source,  not 
to  be  distrusted,  and  under  a  sense  of  fiduciary  duty,  could 
he  rightfully  repudiate  the  liability  of  his  testator,  and  resist 
the  obligation  under  the  technical  rule  of  presumption  opposed 
to  &ct?  or,  if  he  does  not,  expose  himself  to  the  loss  ii  the 
whole  sum  paid? 

It  is  true  that  in  BamamJl  t.  5mttft,  6  Jones  Bq.  168» 
Battle,  J.,  distinguishes  between  the  liability  incurred  by  an 
executor  or  administrator,  in  reftising  to  set  up  the  statutory 
bar  which  puts  an  end  to  the  action,  and  in  not  taking  ad- 
vantage of  the  presumption  of  payment  raised  by  the  lapse 
of  time,  declaring  him  responsible  in  the  latter  case,  unless, 
when  a  credit  for  the  expenditure  is  claimed,  he  can  repel  the 
presumption,  while  in  the  other  he  may  exercise  his  own  dis- 
cretion.   He  says  that,  befiure  paying  the  demand  againsk 
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which  the  piesomption  operates,  he  ^^  ought  to  show  that  tfat 
preemption  was  antme,  and  that,  in  fact,  it  had  not  been 
paid  or  satisfied,"  before  permitting  a  judgment  to  be  recoT* 
ered,  or  making  payment. 

Bat  if  he  has  personal  knowledge  or  ample  proof  of  the  in- 
debtedness as  still  subsisting,  and  acts  upon  either,  we  are 
unable  to  see  why  he  should  be  held  personally  responsible, 
and  be  denied  the  opportunity  of  giving  his  reasons  therefor 
under  the  old  or  the  recently  amended  rules  of  evidence.  In 
all  cases  he  must  act  in  good  faith  in  protecting  the  trust 
estate  against  unjust  demands,  but  not  against  those  that  are 
honest  and  just.  The  law  does  not  require  of  him,  in  the  ex- 
pressive words  of  another,  in  opposition  to  an  argument,  that 
it  was  the  legal  duty  of  the  representative  to  plead  the  statu- 
tory bar,  "to  make  him  sin  in  his  grave";  and  such  is  the 
well-established  doctrine  in  this  state,  under  numerous  adju- 
dications of  this  court 

And  again,  assuming  the  testimony  incompetent  to  prove 
the  fact  of  non-payment,  why  is  it  not  admissible  to  refute  the 
charge  of  culpable  indifference  and  inattention,  and  show 
wherefore  the  indebtedness  was  not  contested,  and  the  good 
fiedtb  of  the  executor? 

''The  legatees  or  next  of  kin,"  remarks  Qaston,  J.,  ''cannot, 
in  conscience,  object  to  payment,  whether  voluntaiy  or  com- 
pulsory, made  by  the  representative  of  the  estate  of  what  was 
Justly  due  therefrom.  In  equity,  as  respects  legatees  or  next 
of  kin,  the  estate  consiBts  only  of  what  remains  after  satis- 
fitotioD  of  the  creditors":  WiUiafM  v.  MaiOand,  1  Ired.  Bq.  92. 

Suppose  the  presumption  could  have  been  repelled  by  fre- 
quent admissions  and  acts  of  the  debtor  to  be  proved  by  an 
indififezent  witness  who  dies  before  the  administration  account 
is  taken,  so  that  any  resistance  to  the  action  would  have  been 
fruitless,  must  the  executor,  who  pays  the  amount  after  judg- 
ment, be  disallowed  the  credit  because  the  proof  cannot  then 
be  had?  And  shall  he  not  be  permitted  to  show  his  reasons 
for  making  a  useless  opposition  to  the  recovery?  Yet  these 
oonsequenoee  might  follow  the  adoption  of  the  principle  that 
applies  to  an  action  upon  the  claim  itself  when  in  suit,  in  a 
controversy  growing  out  of  its  payment  Unless  some  differ- 
ence is  recognised,  very  great  hardship  might  come  to  the  most 
careful  and  honest  trustee  in  the  discharge  of  his  official  duties, 
and  for  which  the  enabling  statutes  in  the  code  were  specially 
intended,  as  is  apparent  from  their  structure  and  scope. 
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The  role  would  be  very  stiingent  which  imposed  bo  great 
reBpoQiibilitj  upon  a  fiduciary  agent  left  unfMotected,  when 
his  disburaementSy  made  in  fidelity  to  hie  truate,  are  to  be 
disallowed  because  of  inability  to  produce  the  proo£9  upon 
which  the  claim  could  have  been  established,  and  when  resist- 
ance would  have  entailed  needless  expense.  The  executor  ''is 
answerable  only,"  says  Nash,  C.  J.,  in  Deberry  v.  Ivey^  2  Jones 
£q.  370,  '^for  that  cmtsa  negligenUaj  or  gross  neglect,  which 
'evidences  mala  fides"  To  the  same  effect  are  Ndaon  v.  Hallf 
6  Id.  32;  Mendenhall  v.  Benbaw,  84  N.  G.  646;  PiaUenon  v. 
WadswoHh^  89  Id.  407.  We  therefore  sustain  the  rulings  of 
the  judge  upon  these  two  exceptions.  • 

The  Burgin  judgment,  in  many  of  its  features,  is  similar  to 
that  which  has  been  discussed.  In  some  respects,  it  has  pecu- 
liarities of  its  own.  John  Carson  was  himself  a  surety  obligor, 
and  if  the  pleadings  were  to  be  verified  by  oath,  how  could  he 
swear  that  the  debt  had  been  paid  when  he  knew  it  had  not 
been?  and  why  should  he  be  required  to  set  up  for  his  testator 
a  defense  he  would  not  set  up  for  himself?  It  would  be  eva- 
sive  to  say  the  debtors  relied  upon  the  protection  of  the  stat- 
ute, when  its  presumption  was  known  to  be  untrue.  His  duty 
to  the  estate  cannot  be  such  as  to  require  him  to  do  for  ite 
exoneration  what  he  could  not  conscientiously  do  for  his  own. 
Their  interests  are  one  and  the  same,  and  every  motive  was 
against  any  dereliction  of  duty  in  the  premises  to  both. 

Besides  this,  he  was  not  bound  to  set  up  an  unjust  though 
legal  defense,  as  the  condition  of  his  own  recovery  &om  the 
principal  debtor,  or  from  a  co-surety,  his  ratable  part  of  what 
he  may  have  been  compelled  to  pay,  by  reason  of  his  personal 
liability.  This  has  been  expressly  decided  when  the  surety 
failed  to  plead  the  statute  of  limitations  to  a  demand  from 
which  it  would  have  protected  him,  inasmuch  as  his  eight  of 
action  commences  at  the  payment:  Skerrod  v.  Woodaard^  4 
Dev.  360;  Jomm  v.  Blantan,  6  Ired.  Eq.  116;  61  Am.  Dec.  41& 

^^  There  was  no  obligation  on  the  plaintiff,  in  law  or  in 
equity,"  are  the  words  of  Nash,  C.  J.,  in  the  last-cited  case^ 
'^to  plead  that  statute  [protecting  the  sureties  fimn  liability 
upon  guardian  bond,  after  three  years,  from  the  ward's  becom- 
ing of  age,  and  not  calling  him  to  an  account],  or  rely  upon 
the  protection  it  gave  him  ";  citing  Leigh  v.  SwUK^  8  Irad.  E^ 
442;  42  Am.  Dec.  182;  and  WUUam$  v.  HotdoMl,  myra.  This 
was  said  of  the  plaintifb'  daim  for  a  oontribotka  from  ftO»- 
surety  to  the  bond. 
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Why  is  it  more  his  doty  to  rely  upon  a  defense  not  less 
onoonscientioiis  furnished  in  the  etatatory  inveamption? 

With  the  fands  in  his  hands,  the  approiniatkin  was  at  onoe 
made  by  the  law:  Rufin  ▼.  Harrisony  reported  in  81  N.  C. 
208,  and  upon  the  rehearing,  in  86  Id.  190.  There  was  there- 
fore no  limitation  resulting  firom  the  lapse  of  time  afterwards 
dqnriving  the  executor  of  his  right  to  a  credit  upon  a  settle- 
ment of  the  estate. 

8.  The  next  exception,  pressed  with  earnestness  and  force 
by  appellees'  counsel  in  argument,  is  in  allowing  a  credit  for 
an  alleged  premium,  entering  into  the  judgment  rendered 
ux)on  the  bond  due  to  Jacob  Harshaw,  the  plaintifis'  testator, 
and  executed  by  J.  L.  Carscm,  William  Carson,  and  George 
Carson,  on  April  20,  1860,  and  payable  upon  its  £Me  ''in 
United  States  coin.''  It  was  reduced  to  judgment  at  fall 
term,  1869,  of  McDoweli  superior  court,  and  the  record  thereof 
was  produced  before  the  referee  Shaw,  diowing  the  amount 
recovered  to  be  $4,326.45,  and  upon  the  back  of  the  bond,  be- 
sides an  indorsed  payment  of  |196.8S^  ia  an  entry,  as  ftdkws: — 

Fl  [intended  for  principal] 12,167  64 

Int.  to  2d  September,  1869 1,037  14 

Oold  premium,  35  per  cent 1,121  67 

$4,826  45 
This  entry,  as  well  as  the  computation  of  interest  accrued, 
sufficiently  shows  that  the  premium  upon  gold  has  been 
added  to  the  amount  due  upon  the  face  of  the  bond,  which, 
it  is  not  denied,  measured  the  difference  in  value  between 
gold  and  national  currency  at  the  date  of  the  judgment. 
This  method  of  convenion  of  the  one  into  the  other  fund  is 
in  accordance  with  the  dacision  of  this  court  in  It6be9(m  v. 
Browmy  68  N.  a  654,  while  it  is  ai  varianoe  with  that  of  tha 
supreme  court  of  the  United  States:  Bnmaon  v.  RodeSy  7  Wall. 
229,  and  Butler  v.  HorwitZy  7  Id.  258,  wherein  the  currency  in 
the  contract  is  preserved,  in  kind,  in  the  judgment,  and  in  the 
execution  that  foUowa.  The  executor,  acting  upon  the  rule 
laid  down  in  this  court,  is  .warranted  in  not  resisting  the  re- 
covery of  the  sum  thus  augmented  by  the  premium  upon  coin, 
and  payable  in  national  currency;  nor  is  there  any  principle 
in  law  or  equity  known  to  us,  nor  any  authority  referred  to 
by  counsel,  on  which,  in  oonsequenoe  of  the  appreciation  of 
the  latter  to  the  level  of  the  former  in  value,  the  debt  can  be 
reduced,  as  it  could  not  be  increased  in  case  of  depredation. 
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Beridea,  the  man  adjudged  due,  in  the  ruling  upon  the 
report  of  the  referee  Flemming  acquiesced  in,  and  not  the 
subject  of  exception^  is  thus  conclusively  settled  in  this  very 
action,  and  cannot  come  up  again,  except  upon  a  revisal  of 
that  adjudication,  upon  a  proper  application  to  the  court. 

It  is  unnecessary  to  consider  the  original  judgment  against 
the  executor,  and  inquire  if  the  statute  of  limitations  can  still 
be  set  up,  in  opposition  to  the  present  proceeding,  to  charge  the 
devised  land  with  the  debt;  and  it  is  only  necessary  to  say 
that  the  ruling  in  Seven  ▼.  Parl^  88  N.  C.  456,  has  been  mis- 
understood, and  the  mistake  explained  and  corrected  in  Speer 
T.  Jame$y  94  Id.  417,  where  the  subject-matter  of  the  relations 
between  the  personal  representatiTe  of  a  deceased  debtor  and 
his  devisees  and  heirs  at  law  is  fully  considered. 

The  other  exceptions^  based  upon  alleged  erroneous  rulings 
upon  the  law,  for  none  others  are  before  us  in  this  appeal, 
without  spedal  and  separate  reference  to  each,  must  be  over- 
ruled. 

There  is  no  enor,  and  the  judgment  must  be  afiSrmed,  and 
it  is  so  ordered.  


PttWBB  OV  KUUUVUB  fO  RSTIVB  DiBT  KaSB1I>  MT  SeAIVTI  OV  TillllT^ 

nomix  Bmno^t^BHggtr.Skae,  IS  Am.  Dee.  66a-e6L 

Bxaomoaoa  AnanixBAXOB  »  vor  Boon  lo  fUAi^  flzixinB  ov  Loo* 
CAnam:  Baker  v.  Btuk,  85  G«.  Wi;  71  Am.  Dee^  M^  sad  notei  Skmt  v. 
Jt^et^HV.  J.  Bq. 44;  18 Am.  Bap.  417. 


Williams  v.  laswiB. 

[lOe  Nobis  Oabouma,  14BL\ 

WtauL— OomEnonr  LmRAnoHS— PAsnnoir.— -Whiie  teetstrii  dsfieed 
had  to  eertiia  of  her  ofaiUrai,  with  a  pvKriiion  t^ 
either  withont  heirs  the  portioii  of  the  ohild  eo  dyiQg  shoiild  go  to  the 
earriTor,  the  time  when  the  coQtmgenoy  is  to  happen  ie  the  dei^  eC  the 
reepeotiTo  derieeee  without  an  heir,  —  that  ii,  withoat  diildrea  then  lir* 
lag;  — and  no  eerlier  period^  and  the  eetate  shoold  then  go  to  the  ssr- 
▼iyer;  and  where  it  wae  aleo  provided  thai  in  eeae  ol  the  mecriage  eC 
either,  thon  then  ahoold  be  a  diTieion  ol  the  eetate,  the  poe^ooed  difie> 
ion  ahowt  that  it  wae  not  the  intention  of  the  teetatriz  to  oonfine  the 
oontingency  to  the  period  of  her  own  life. 

Will— BsTcnvKL  sr  PAKiinoir  —  Comtuiosst  LmrrATiOHa  —  When 
kmd  ie  deriaed  to  ohUdren  of  the  teetatriz  to  hold  equally  nntfl  oertaia 
eentingeneiee,  upon  the  happening  of  which  a  diriuon  waa  to  be  had, 
and  aleo  upon  a  oontingent  limitation  that  upon  the  death  of  one  with- 
oat heire  that  portion  waa  to  go  to  the  aarvnror,  a  Jadgment  of  partitioB 
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doM  not  estop  tho  mrvivar  from  eUiming  his  sharo  upon  happeoiag  of 
tho  oontmgent  limitation.  The  partition  separates  into  parts  that  whiok 
was  before  held  in  common  as  a  whole,  and  no  more  distorbs  the  limita- 
tions than  would  havedoneadeviseof  the  several  portions  to  the  lespeet- 
iTO  tenants  by  the  testatrix. 

F.  A.  Woodard  and  C.  M.  Cooker  for  the  respondents. 

Jacob  BatiUf  for  the  appellants. 

SMiTHy  C.  J.  The  controversy  in  this  action  arises  out  of 
fhe  conflicting  interpretations  of  the  will  of  William  Jane 
Bryant  (under  which  both  parties  derive  their  claim  of  title), 
who  died  in  August,  1872,  shortly  after  making  it. 

The  testatrix,  after  giving  to  her  daughter  Medora  fifly 
acres,  to  be  taken  from  the  southern  portion  of  her  tract  of  land, 
to  be  run  off  and  allotted  to  her  by  her  executor,  which  has 
been  done,  devises  as  follows:  — 

^'Item  3.  I  will  and  devise  that  my  son  Robert  and  my 
daughter  Ellen  have  two  hundred  acres  of  land,  laid  off  in 
good  shape,  to  include  all  the. houses  and  improvements,  to 
remain  undivided  until  Robert  becomes  of  age,  or  until  one  of 
fhem  gets  married,  then  to  be  equally  divided  between  them.'' 

"  Item  5.  I  give  and  bequeath  unto  my  son  John  Bryant 
all  the  balance  of  my  tract  of  land,  being  about  105  acres,  to 
him  and  his  heirs  forever  ";  to  which,  elsewhere,  she  adds  cer- 
tain pecuniary  bequests. 

"  Iteu)  9.  I  will  and  desire  that  should  my  son  John  die 
leaving  no  heir,  I  will  and  desire  that  Ellen  and  Robert  heir 
his  part  of  my  estate;  and  should  Ellen  or  Robert  die  leaving 
no  heir,  the  surviving  one  to  heir  the  estate  of  the  deceased 
brother  or  sister." 

The  two  hundred  acres  mentioned  in  the  third  item  of  the 
will  were,  soon  after  the  death  of  the  testatrix,  cut  off  by  the 
executor,  and  allotted  to  Ellen  and  Robert,  who  entered  into 
possession,  and  jointly  occupied  the  same  until  November, 
1876,  when  Ellen,  the  feme  plaintiff,  intermarried  with  Henry 
C.  Williams,  who  and  herself  are  the  parties  to  the  action; 
and  thereupon,  at  their  instance,  and  in  association  with 
Robert,  under  proceedings  in  the  superior  court,  before  the 
derk,  the  land  was  divided,  and  the  moiety  of  each  tenant  as« 
signed  and  set  apart  to  her  and  him  in  severalty. 

Robert  was,  at  that  time,  a  minor;  but  he  became  of  age 
before  1882,  in  which  year  he  conveyed,  by  deed,  the  tract 
.which  he  held  to  the  defendant,  George  N.  Lewis,  in  fee.  Rob- 
ert died  in  1886»  never  having  married,  and  without  issue. 
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The  plaintiflli  eonstnie  tbe  limitation  as  dependent  npon 
tbere  being  no  issue  living  at  tbe  time  of  Robert's  decease,  and 
insist  that,  tbe  contingency  baving  bappened,  tbe  estate  of 
Robert  vests,  under  tbe  will,  in  Ellen,  bis  surviving  slater. 
Tbe  defendant  claims  tbat,  to  make  tbe  limitation  valid  and 
effectual,  tbe  deatb  witbont  issue  must  occur  during  tbe  tes- 
tator's lifetime,  or  at  least  before  tbe  period  specified  for  a 
division,  and  that  tbis  not  baving  happened,  tbe  estate  of 
Robert  became  absolute  and  free  from  the  contingent  limits^ 
tion.  Tbe  solution  of  tbis  controversy  detennines  the  title 
and  the  consequent  result  of  tbe  action. 

We  do  not  attribute  to  tbe  proceedings  for  partition  tbe 
effect  of  an  estoppel,  since  tbis  is  in  accordance  with  the  pio- 
visions  of  tbe  will,  and  it  must  be  consistent  with  itself  Tbe 
partition  separates  into  parts  that  which  wss  before  held  in 
common  as  a  whole,  and  no  more  disturbs  tbe  limitations  af- 
fixed to  the  devised  estates  than  would  have  been  a  devise  of 
tbe  several  portions  to  tbe  req)eetive  tenants  by  tbe  testatrix 
herself.  Indeed,  the  separate  parts  are,  after  the  partition 
directed,  as  truly  held  under  tbe  contingent  limitations  as 
were  {deviously  thereto  the  undivided  estates  of  each  in  the 
entire  three  hundred  acres.  There  was  no  estoppel,  therefore^ 
in  executing  the  directions  of  the  testatrix;  and  the  recital  of 
the  devising  clause  in  the  petition  shows  such  was  the  intent 
and  understanding  of  tbe  parties  to  the  proceeding,  and  that 
it  was  not  to  supersede  or  disturb  the  conditions  annexed  to 
the  devised  estates  of  the  tenants. 

Tbe  only  question,  then,  is  as  to  the  time  when  the  c<mtin- 
gencies  are  to  happen,  if  at  all,  so  as  to  give  effect  to  the  ulte- 
rior limitations.  In  our  opinion,  tbe  time  contemplated  by 
the  testatrix  is  tbe  death  of  the  respective  tenants  without  an 
heir,  — that  is,  without  children  then  living,  —  and  no  earlier 
period.  Tbe  postponed  division  shows  that  it  was  not  the  in- 
tention of  the  testatrix  to  confine  tbe  contingency  even  to  the 
period  of  her  own  life,  for,  in  such  case,  tbere  would  be  no 
partition  to  make;  nor  was  it  her  purpose  to  restrict  it  to  the 
time  of  making  tbe  division,  which  was  but  a  severance  of  the 
estates,  and  left  the  relations  between  the  devisees  the  same 
as  before. 

Taking  tbe  terms  of  tbe  instrument  as  a  guide  to  us  in  find- 
ing what  the  testatrix  meant,  and  without  superadding  words 
that  she  does  not  use,  it  is  to  us  manifest  that  tbe  estate . 
should  remain  in  each  devisee  until  his  .or  her  death,  and 
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ihfisi  go  owr  to  the  Borvivor,  if  no  chUdren  or  cAuDd  woie  kft 
by  the  deceased. 

The  subject  is  so  folly  oonsideved  in  the  easee  of  OaUowa/y 
V.  Cartery  100  N.  C.  Ill,  and  Buchanan  T.  Bw^hantm^  99  Id. 
808,  decided  at  this  tenn,  that  we  deem  it  useless  to  protract 
the  discussion.  There  is  no  error,  and  the  judgment  must  be 
affirmed.  

Oownraoonoir  ov  TnM  "Dmro  mrraoiov  Imnrnt^  nr  Will:  8m  note  to 
Qaiocibeii&ofT.  jai0»&iiic^65A]B.R0p.774--782.  Aito«ffwt  and  validity  of. 
Umitatioii  over,  see  Condm  v.  C(mb$^  67  Md.  11;  1  Am.  St.  Bep.  860. 

WoBDB  or  SmivivoBSBZP  Rblatb  to  ths  Pkeiod  ov  Dinaiovt  Prtde^ 
▼.  DariM.  7  Bioh.  B^.  105;  62  Am.  Dec  SM. 


MiGHADL  V.  Foil. 

[uo  Nona  auuttivA,  xm] 

JfOTWxnarAiniDra  SxAXOta  ov  Ik4ini^  Bvn>BHos  n  AiimismwiB  of  Vamol 
koxwnnan  aa  to  Pbooibds  cm  SiLS  or  Lakih  although  tho  oontrael 
for  the  sale  of  the  land  was  in  writing,  if  it  was  made  subjeot  to  the 
agreement  as  an  indaoement  to  snch  contraet 

SvmoroB.  —  Where  the  plaintiiT  has  testified  to  a  oertain  agreement  relative 
to  the  proceeds  of  a  sale  of  land,  it  may  be  shown  by  a  third  party  thai 
a  oertain  letter  relative  tosnoh  sale  was  written  to  the  plaintiff  by  the 
defendant,  and  signed  by  saoh  third  party,  both  for  the  pnrpose  of  cor* 
roboiating  the  plaintiff  and  also  to  show  that  the  defendant  recognised 
the  plaintiff  as  interested  in  the  sale. 

If  m  Arobkkt  Acvs  loa  Ssvseal  Clomtb^  Ha  oirnxoT  TntiFr  witboov 
TBB  OoHOEifT  OF  ALL,  and  this  is  tnie  as  between  his  dients,  or  any  of 
them,  and  third  parties;  bnt  where  the  oontroveny  is  between  the  parties 
themselves,  the  mle  does  not  obtain. 

SxATDTi  OF  Fbauss.  — It  IS  not  error  to  refuse  instructions  that  an  agree* 
ment  as  to  the  proceeds  of  a  sale  of  land  is  void  beoanse  not  in  writing. 

lanntroiiOHS.  —It  is  mot  Oo  dnty  of  the  court  to  ohnrge  the  jury  upon  a 
sia^  seleeted  fact,  aor  is  be  bound  to  give  the  ohaige  in  the  language 


DOOEEIHB  OF  BSASOViLBUi  ToOi  ApPLDB  TO  AX  AOBKSMKIT  AB  TO  TBB  PRO- 

OODS  OF  A  Bali  of  Laub  where  no  time  is  specified;  and  when  it  is 
stated  in  such  agrsement  that  the  land  should  be  sold  widun  tho  plain- 
tiTs  "lifetiaM^'' it  should  not  be  Umited  to  a  shorter  tima 

W.  H.  Baileyf  for  the  appeUant 

B.  F.  Long  and  W.  O.  Means^  for  the  respondent. 

Davis,  J.  Civil  action,  tried  before  Connor,  J.,  at  January 
term,  1888,  of  the  superior  court  of  Cabarrus  County.  D^ 
fendant  appealed. 
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1.  The  plaintiff  alleged  that  in  1881  he  conyeyed,  hj  deed 
in  fee,  to  tiie  defendant  a  tract  of  land  mentioned  in  the  oom« 
plaint  for  the  Bum  of  fiye  thousand  dollars. 

2.  That  at  the  time  of  the  execution  of  the  deed,  and  before, 
it  was  contracted  and  agreed  that  the  plaintiff  would  take  five 
thousand  dollars  for  the  land,  provided  the  defendant  would 
pay  to  him  one  half  of  the  proceeds  for  which  the  mineral  in- 
terests of  said  land  should  be  sold,  if  the  defendant,  during 
his  lifetime,  should  sell  said  mineral  interests;  the  de&ndant 
agreed  to  these  terms,  and  the  deed  was  executed  without  em* 
bracing  them,  but  subject  to  them. 

3.  That  in  1883,  the  defendant  sold  the  land  and  mineral 
interests  to  W.  H.  Orchard  for  six  thousand  dollars,  and  re- 
ceived the  money  therefor, — the  mineral  interests  for  ohe  thou- 
sand dollars,  and  the  land  for  five  thousand  dollars. 

The  plaintiff  demanded  of  the  defendant  tlie  one  half  of  the 
proceeds  of  the  sale  of  the  mineral  interests,  which  was  re- 
fused, and  this  action  is  brought  to  recover  it 

The  defendant  admits  the  purchase  of  the  land  by  him  At 
the  price  of  five  thousand  dollars,  but  denies  the  other  allega- 
tions. 

The  following  issues  were  submitted  to  the  jury  without  ob- 
jection:— 

^'  1.  Did  the  plaintiff  and  defendant  contract  before  aud  at 
the  time  of  the  execution  of  the  deed  firom  the  plaintiff  to  the 
defendant,  the  deed  being  made  subject  to  the  contract,  that 
plaintiff  should  take  five  thousand  dollars  for  the  land,  and 
the  defendant  would  pay  plaintiff  one  half  of  the  proceeds  for 
which  the  mineral  interests  in  said  land  should  be  sold,  if 
defendant  should,  during  his  lifetime,  sell  said  mineral  in- 
terests? 

''2.  Did  the  defendant,  on  or  about  the  eleventh  day  of 
April,  1883,  sell  the  mineral  interests?  and  if  so,  what  was  the 
price  paid  therefor? 

*'  3.  What  sum  of  money,  if  any,  is  due  from  the  defendant 
to  the  plaintiff?" 

George  W.  Michael,  the  plaintiff,  was  introduced  in  his  own 
behalf  and  testified: — 

"  I  sold  the  land  to  the  defendant,  March  15, 1881,  for  five 
thousand  dollars." 

The  plaintiff's  counsel  then  proposed  to  ask  the  witness  the 
following  questions: — 

*'  Was  there  any  agreement  made  at  the  time  in  respect  to 
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the  proceeds  of  the  ealo  of  the  mineral  interests  in  the  lands 
which  was  not  embraced  in  the  deed  ?"    A.   "There  was." 

"Was  such  agreement  in  writing?"    A.   "It  was  not." 

"What  were  the  terms  of  said  agreement?" 

Defendant  objected,  for  that  the  agreement  proposed  to  be 
proven  was  concerning  an  interest  in  land,  and  could  only  be 
shown  by  some  writing,  signed  by  the  defendant. 

Objection  overruled.     Exception  by  defendant. 

"The  agreement  was,  that  I  was  to  have  one  half  of  the 
proceeds  of  the  sale  of  the  mineral  interests  in  the  land,  if  sold 
daring  my  lifetime." 

"The  agreement  was  made  in  Mr.  Puryear's  office.  lie 
drew  the  paper.  I  paid  him  for  it.  On  the  same  day,  and 
after  the  deed  was  made,  the  defendant  said  that  he  would 
attend  to  the  sale.  We  agreed  that  Mr.  Richards  should  go 
and  show  the  mine  to  any  perron  who  might  wish  to  buy.  I 
received  a  letter  from  Mr.  Richards  about  the  sale.  After 
I  heard  that  defendant  had  sold,  I  came  to  North  Carolina, 
and  demanded  pay  for  my  share  of  the  proceeds  of  the  min- 
eral interests.  The  defendant  declined  to  pay  it  I  told  him 
that  he  knew  that  it  was  a  fair  contract  He  said  he  only 
got  one  thousand  dollars  for  the  mineral  interests.  He  sold 
to  Captain  Orchard.  He  said  that  he  never  would  pay  me; 
that  he  would  keep  it  in  court  as  long  as  he  lived.  The 
agreement  was,  that  Richards  and  Foil  were  to  sell  for  our 
benefit." 

The  plaintiff's  counsel  then  proposed  to  read  a  letter  from 
Richards  to  plaintiff,  and  Richards  was  called,  and  testified 
that  he  signed  the  letter,  and  Foil,  the  defendant,  wroto  it. 

The  defendant  objected.  Objection  overruled.  Defendant 
excepted. 

The  following  letter  was  then  read  for  the  purpose  of  cor- 
roborating the  witness: — 

"CoNcoBD,  North  Carolina,  May  21, 1881. 
**M?..  George  W.  Michael. 

'^Dear  Sir^ — I  mailed  you  a  letter  some  three  weeks  ago  as 
to  selling  the  mining  property  on  Foil's  plantation,  and  have 
not  received  an  answer  yet,  nor  has  Mr.  Foil.  I  directed  your 
letter  to  Ashboro,  Illinois,  so  I  write  again.  If  you  want  to 
sell  your  interest,  I  am  of  the  opinion  you  can  do  so  if  you 
offer  it  at  a  low  price.  I  think  Mr.  Foil  is  out  of  patience,  as 
well  as  mjTself,  as  you  have  not  written  to  either  of  us.  Our 
plan  is  to  make  hay  while  the  sun  shines.    Several  parties^ 
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have  been  here,  and  will  not  consider  any  Bale  until  I  hear 
from  yon.  Hare  a  speedy  answer,  or  all  be  go*by.  Put  your 
price  low  down,  if  yon  want  to  sell, — no  mistake.  Foil  is 
ready  to  sell  at  any  price  to  make  a  sale.  Let  me  know  your 
price,  at  a  low  rate,  at  that.  With  my  best  wishes  to  yon 
and  family,  I  remain,  Yours  truly, 

'^William  Bighabds. 

^'Direct  your  letter:  William  Richards,  Concord,  North 
Carolina,  care  of  A.  Foil." 
Mr.  Hal  Puryear  was  then  introduoed  by  the  plaintiff,  and 

testified: — 

"  I  drew  a  deed  for  the  plaintiff  to  the  defendant.  It  was 
drawn  in  my  office.  The  first  time  I  heard  of  the  matter,  Mr. 
Foil  met  me,  and  said  that  he  was  about  to  buy  some  land 
from  Michael;  that  they  wanted  me  to  draw  the  deed.  They 
came  to  my  office,  and  I  did  so.    Mr.  Michael  paid  me.** 

The  plaintiff  then  proposed  to  ask  the  witness:  — 

''What  took  place  between  the  parties  at  that  time,  in  your 
presence?" 

The  defendant  objected,  for  that  the  witness,  an  attorney 
at  law,  was  in  the  employment  either  of  himself,  or  the  plain- 
tiff and  himself,  and  that  the  conversation  in  his  presence 
was,  as  to  him,  confidential. 

The  objection  was  overruled.     Defendant  excepted. 

"I  heard  the  parties  say  that  when  the  land  was  sold  the 
plaintiff  was  to  have  ooe  half  of  the  proceeds  of  the  sale  of 
the  mineral  interest.  This  is  impressed  on  my  memory.  I 
heard  it  twice.  That  was  their  agreement.  Michael  wanted 
to  retain  one  half  of  the  mineral  interest,  and  insert  a  reserva- 
tion to  that  effect  in  the  deed.  This  was  objected  to  by  FoiL 
I  then  suggested  a  collateral  agreement  in  writing,  and  wrote 
it.  Foil  refused  to  sign  it.  The  agreement  was  in  parol  that 
Michael  was  to  have  one  half  of  the  proceeds  of  the  sale  of  the 
mineral  interest." 

The  plaintiff  then  put  in  evideuce  the  bond  for  title  from 
the  defendant,  Foil,  to  W.  II.  Orchard,  for  the  mineral  interest 
in  said  land,  dated  April  2,  18S3,  by  the  terms  of  which  he 
was  to  convey  to  said  Orchard  the  mineral  interests,  with  the 
timber  on  tfventy-five  acres,  and  other  privileges  not  material 
to  be  stated,  for  the  sum  of  one  thousand  dollars.  On  the  bond 
is  the  following  indorsement:  — 

^^  Received  of  William  Treloar  the  sum  of  one  thousand  dol- 
lars, for  one  half  interest  in  the  within  bond,  and  a  seoood 
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bond  co^eiiiig  ffk»  mineral  intereet  of  aaUE  tiaot^  tfa^MulboDd 
bearing  ev«i  daiA  with.  fbit<iiiflttiimiDlL 

<' April  2, 1868.  W.  H.  Obghabd. 

"On  the  payment  of  one  thooeond  dollani  mom,  I  iq^ree  to 
transfer  all  of  my  riglit,  titlei  and  intereet  in  tiie  within  bond; 
as  well  as  the  bond  mentioned  abore. 

"April  2, 1888.  W.  BL  Obohabb." 

The  plaintiff  then  put  in  evidence  the  bond  for  title  to  the 
Baid  land  from  the  defendant,  Foil^  to  Orchard,  dated  April  2, 
1888,  in  which  he  enters  into  the  obligation  to  con^qr  the 
land  to  the  said  Orchard  in  fee,  for  the  sum  of  nz  thooaand 
dollars. 

The  plaintiff  then  introduced  a  deed  firom  Fcal  and  wife  to 
W.  H.  Orchard,  dated  April  18, 1883,  conveying  to  the  lattor 
the  land  in  fee  for  the  consideration  named  thetnem  of  aix 
thousand  dollars. 

He  then  offered  in  evidence  a  deed  from  himaelf  and  wife 
to  the  defendant.  Foil,  dated  December  27, 1880,  conveying  to 
him  the  said  land  in  fee  for  the  consideration  named  therein 
of  five  thousand  dollars,  "to  have  and  to  hold  three  fifths  of 
paid  land  to  him,  said  party  of  the  second  part,  and  his  heirSi 
as  trustee  for  Nancy  E.  Melchor,  and  the  other  two  fifths  to 
him,  the  said  Foil,  and  his  heirs." 

The  defendant  then  testified,  in  his  own  behalf,  as  foUows: — 

"  The  plaintiff  came  to  me  and  offered  to  sell  his  land.  Said 
tiiat  he  wanted  to  leave  the  stato.  Something  was  said  about 
a  gold-mine.  He  charged  five  thousand  dollars  for  the  land. 
I  declined  to  take  it,  but  offered  feur  thousand  dollars,  and  per- 
mit  him  to  retain  four  acres  and  a  right  of  way  to  the  mine. 
He  finally  agreed  to  rent  the  land  for  that  year,  and  pay  me 
nine  bales  of  cotton  rent,  and  I  agreed  to  give  five  thousand 
dollars  for  it.  Mr.  Puryear  wroto  the  deed.  I  employed  him 
to  writo  it.  Michael  wanted  to  insert  a  reservation  of  one  half 
of  the  mineral  interest.  I  declined  to  permit  it;  but  told  him 
that  he  Was  to  open  the  mine  and  have  half  of  what  he  got 
from  the  sale  of  the  mineral  interest.  I  did  not  agree  with 
him  to  give  him  one  half  of  the  proceeds  of  the  sale  of  the 
mineral  interest.  Orchard  never  paid  me  anything  fer  the 
mineral  interest.  He  paid  me  for  the  plantation.  I  made 
some  improvemento  on  the  land,  amounting  to  about  1170. 
When  I  sold,  there  was  a  crop  on  it — wheat,  etc — worth 
about  seven  himdred  dollars.  My  interest  was  about  one 
third." 
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OiOMMSumiinedy  he  said:  '^I  have  no  reoolleetion  ihat  Mr. 
Pniyear,  at  the  time  of  writing  the  deed,  raggeeted  that  the 
reeervation  be  put  m  the  deed.  I  do  not  think  Michael  was 
present.  He  and  his  wife  signed  the  deed  the  day  that  it  was 
written.  When  I  sold  the  land  to  Orchard  I  had  been  in  pos- 
session two  years.  The  first  year  I  got  abont  four  hundred  or 
four  hundred  and  fifty  dollars  rent  for  it.  The  improvements 
were  put  on  the  land  before  I  sold  to  W.  H.  Orchard.  I  put 
some  afier  I  made  the  bond  to  Orchard.  Mr.  McDonald  came 
to  me  and  wanted  a  bond.  I  refused  to  give  it.  I  told  him 
that  I  had  promised  Michael  that  if  he  opened  up  the  mine  he 
was  to  have  one  half  of  it;  that  he  had  a  chance  on  it.  I 
wrote  the  letter  in  evidence  at  Mr.  Richards's  suggestion.  I 
sold  the  farm  to  Orchard.  I  claim  no  interest  there  now. 
I  considered  the  mineral  interest  worthless.  I  made  a  bond 
to  Orchard  to  sell  it  to  him  for  two  thousand  dollars." 

The  plaintiff  then  introduced  William  Richards,  who  tes- 
tified:— 

"  Some  time  after  Michael  left  I  came  to  town  to  see  Mr. 
Foil,  to  ascertain  what  he  would  take  for  the  mineral  interest 
He  said  that  he  could  not  sell  without  Michael's  consent;  that 
he  owned  one  half  interest.  I  told  him  that  could  be  easily 
fixed;  that  we  could  write  Michael.  He  then  wrote  the  letter 
in  evidence  and  I  signed  it.  When  Orchard  boughti  I  asked 
defendant  if  he  had  sold  the  mineral  interest,  and  he  said  yes.'' 

It  was  conceded  that  both  of  the  bonds  from  defendant  to 
W.  H.  Orchard  came  from  the  custody  of  Mr.  Treloar. 

The  defendant  requested  the  court  to  instruct  the  jury: — 

*'l.  That  the  agreement  alleged  by  plaintiff,  and  shown  by 
his  testimony,  even  if  made,  is  void  by  reason  of  the  same  not 
being  in  writing,  signed  by  defendant  or  some  agent  of  his. 

"2.  That  it  being  admitted  that  the  four-thousand-dollar 
bond  to  Orchard  had  never  been  surrendered,  being  executed 
at  the  same  time  as  the  other  bond  to  Orchard,  they  should 
be  construed  together  as  forming  one  transaction,  and  the 
proper  construction  of  the  whole  transaction  is,  that  the  equi- 
table, if  not  legal,  title  to  the  mineral  interest  remains  in  de- 
fendant, and  therefore  the  plaintiff  cannot  recover. 

'^3.  That,  even  viewed  as  distinct  instruments,  the  effect  of 
the  deed  from  the  defendant  to  Orchard  was  not  a  sale  within 
the  true  intent  and  meaning  of  the  parol  agreement,  as  testi- 
fied to  by  plaintiff  and  his  witnesses. 

^^4.  That  if  a  sale  of  the  mineral  interest  was  even  agreed 
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to  be  effected  for  the  joint  benefit  of  plaintiff  and  defendant, 
each  authority  is  confined  to  an  execution  within  a  reasonable 
time,  and  that  two  years  was  not  a  reasonable  time,  and  that 
such  agreement  had  ceased  to  be  of  effect  on  the  first  day  of 
April,  1883. 

^^5.  That  the  agreement,  even  according  to  plaintiff's  testi- 
mony, is  without  consideration,  and  therefore  the  jury  should 
lespond  to  the  first  issue,  No. 

''6.  That  by  the  bonds  for  title,  introduced  by  plaintiff  and 
executed  by  defendant  to  Orchard,  and  by  the  assignment  of 
said  bonds  by  Orchard  to  Treloar,  there  was  in  equity  a  con- 
Teyance  of  all  the  mineral  interest  to  Troloar,  and  the  deed 
from  defendant  to  Orchard,  being  made  subsequent  to  the  ex- 
ecution of  these  bonds,  must  be  construed  in  the  light  of  and 
in  connection  with  the  bonds." 

And  it  appearing  that  these  bonds  for  title  were  never  sur- 
rendered by  Treloar  to  the  defendant,  there  was  no  estate  in 
the  mineral  interest  conveyed  by  the  deed.  Up  to  this  time, 
then,  the  contract  to  sell  the  mineral  interest  is  executory 
only,  and  there  are  no  '^  proceeds  of  sale ''  of  the  mineral  in- 
terest from  which  the  plaintiff  can  recover. 

All  of  which  were  refused  by  the  court. 

The  defendant  also  asked  the  fidlowing  instruction,  which 
was  given: — 

'^  If  the  jury  shall  find  from  the  testimony  that  the  contract, 
if  any,  was  that  the  defendant  agreed  to  allow  the  plaintiff, 
Michael,  to  have  half  of  the  mineral  interest  itself  in  the  land 
specified  in  the  complaint,  the  jury  should  respond  to  the  first 
israe,  Na'' 

The  ooorfc  then  infftnioted  the  jury  that,  the  burden  of  proof 
being  on  the  plaintiff,  they  must  be  satisfied,  by  a  preponder- 
ance of  testimony,  that  the  contract,  if  any,  made  by  the  de- 
fendant was  as  alleged,  otherwise  they  should  answer  the  first 
issue  in  the  negative. 

That  as  to  the  second  issue,  the  burden  was  on  the  plaintiff 
to  show  that  the  defendant  had  made  sale  of  the  mineral  in- 
terest and  received  the  money  therefor;  that  a  sale  of  the 
land  alone  would  not  entitle  the  plaintiff  to  recover;  that 
they  might  consider  all  of  the  evidence,  including  the  bonds 
put  in  evidence,  and  say  whether  the  defendant  had  sold  the 
mineral  interest  and  received  the  money  therefor,  and  if  io^ 
what  amount. 

That  as  to  the  third  issue,  if  they  found  the  two  first  tar  the 
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plaintiQ^  be  would  be  entitlad  to  oxm  half  of  the  amoant  ro- 
eeived  by  tbe  defendant  for  tbe  mineral  intereet,  with  interert 
from  January  12, 1884.    . 

Motion  by  defendant  for  new  trial,  for  enor  in  tefnaing  in« 
vtmctions  asked,  and  for  admitting  testimony  objected  ta 

Motion  denied,  and  appeal. 

L  The  first  exception  was  to  tbe  admissibility  of  tbe  testir 
mony  of  Michael,  to  prove  the  agreement  in  parol,  in  regard 
to  the  proceeds  of  tbe  sale  of  tbe  mineral  interest  in  tbe 
land. 

The  contract  for  tbe  sale  of  tbe  land  was  in  writing, — the 
land  itself  was  sold, — but  the  agreement  that  if  the  mineral 
interest  in  the  land  should  be  sold  during  the  lifetime  of  tbe 
plaintiff,  be  should  have  one  half  of  it,  was  not  put  in  writing. 
If  the  contract  of  sale  was  made  subject  to  tbie  agreement^ 
as  an  inducement  to  the  contract,  the  agreement,  though  in 
parol,  may  be  enforced.  The  agreement  did  not  pass,  or  pur* 
port  to  pass,  any  interest  in  land,  and  does  not  fall  within  tbe 
statute  of  frauds. 

In  Manning  v.  JtyMs^  Bush.  868,  Jones  contraoted  to  sell 
Manning  a  tract  of  land  at  a  stipulated  price.  It  was,  at  tho 
same  time,  agreed  that  the  defendant,  Jones,  should  repair 
tbe  plantation  and  houses  by  a  day  named.  The  deed  was 
executed  and  delivered  to  Manning,  and,  at  the  time  of  the 
delivery  of  the  deed,  Jones  said  be  would  have  the  repairs 
made  by  the  time  specified.  Having  failed  to  do  so,  the 
plaintiff  brought  an  action  to  recover  on  the  contrael 

The  court  below  held  that  parol  evidence  was  inadmiasibku 
Nash,  C.  J.,  said:  ''In  this  there  is  error.  It  is  true,  as  a  role 
of  evidence,  that  where  a  contraxst  is  reduced  to  writing,  parol 
evidence  cannot  be  received  to  contradict,  add  to,  or  explain 
it.  The  error  consists  in  considering  tbe  evidence  in  this  oase 
as  <^ered  for  either  of  these  purposes.  It  was  offered  to  set 
up  another  and  distinct  part  of  the  contract,,  which  ne^mr  was 
reduced  to  writing;  a  contract  whiob  was  ancillary  to  tbe 
main  one,  which  was  the  sale  and  purchase  of  tbe  land. 
....  As  soon  as  tbe  deed  was  delivered  ....  the  title 
passed  *  .  .  *  unclogged  with  any  conditions  whatever;  but 
it  did  not  have  the  effect  to  discharge  Jones  from  his  ohUga- 
tion  to  put  on  the  premises  tbe  agreed  repairs.  And  as  the 
contract  was  in  parol,  it  might  be  proved  by  paroL  Its  exist- 
ence added  no  new  covenant  to  the  deed,  ....  nor  did  it 
contradict  er  explain  any  one  that  was  contained  ia  it    The 
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aottoB  is  mttntainaUe  upon  the  oontnct  u  to  the  zcpairs 
made  at  the  time  ttie  deed  was  deliTsced." 

In  Trtmbridge  v.  Wethetbee^  11  Allen,  861,  it  is  said  that  a 
paid  promias  to  paj  to  another  a  portion  of  the  profits  made 
by  a  promisor  on  the  purchase  and  sale  of  real  estate  is  not 
within  the  statute  of  frauds,  and  maj  be  proved  by  paioL 
Bee  also  SherriU  v.  Saganj  92  N.  C.  845. 

2.  The  second  exception  was  to  the  evidence  of  Richards, 
in  regard  to  the  letter  written  by  Foil  to  the  plaintiff,  but 
signed  by  Richards.  It  was  competent  as  corroborating 
Michael,  and  also  as  tending  to  show  the  fact  that  Foil,  after 
the  deed  from  Michael  to  him,  recognized  the  latter  as  in- 
terested in  the  sale  of  the  mineral  interest 

3.  The  defendant  objected  to  the  competency  of  Furyear, 
because  he  was  an  attorney,  and  ''was  in  the  employment 
either  of  himself,  or  the  plaintiff  and  himself,"  and  the  con- 
versation-was>  therefore,  confidential  and  privileged. 

It  is  not  denied  by  the  plaintiff  that  if  Puryeax  had  been 
counsel  for  tbe  defendant  alone,  his  testimony  would  have  been 
incompetent;  but  it  is  insisted,  and  we  think  it  so  appears, 
that  he  was  counsel  for  the  plaintiff,  who  alone  paid  the  fee; 
and  if  so,  the  communication  was  privileged  only  as  to  him, 
and  could  be  removed  by  his  consent:  1  Greenl.  Ev.,  sec.  243. 

But  conceding  that  the  witness  was  tbe  attorney  of  both  the 
plaintiff  and  defendant  (there  is  nothing  to  show  that  he  was 
the  attorney  for  the  defendant  alone),  as  between  tbe  counsel 
and  tbe  plaintiff  and  the  defendant,  the  matter  was  not,  in  its 
nature,  private  and  confidential;  it  was  common  to  all  three, 
*'and  could,  in  no  sense,  be  termed  the  subject  of  a  confiden- 
tial disclosure":  1  GreenL  Ev.,  sec.  244. 

The  learned  counsel  for  tbe  defendant  says  that  if  an  at- 
torney acts  for  several  clients,  he  cannot  testify  without  the 
consent  of  all,  and  for  tbia  he  cites  several  authorities.  This 
is  undoubtedly  true,  as  between  his  clients,  or  any  one  of  them, 
and  third  parties;  ''but  a  communication  made  to  counsel 
by  two  defendants  is  not  privileged  from  disclosure  in  a  sub- 
sequent suit  between  the  two." 

We  are  not  aware  that  the  question,  in  its  present  form,  has 
ever  been  before  tbe  courts  of  this  state,  but  in  Rice  v.  £«C0,  2 
B.  Mon.  417^  reforred  to  in  Greenleaf^  it  was  directly  before 
the  court,  and  after  laying  down  the  geoml  rule  that  a  legal 
adviser  will  aoi  be  permitted  to  disclose  commuadcations  or 
bfonnation  derived  firom  eli0nt%  as  such,  it  is  said: — 
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*^Bat  does  this  role  apply  in  (Iub  caae?  H«re  the  coDtro* 
versy  ia  between  the  parties  themselveSi  and  the  attorney  is 
under  the  same  obligations  to  both  of  them.  The  matter  com* 
municated  was  not,  in  its  nature,  private,  as  between  these 
parties,  who  were  both  present  at  the  time,  and  consequently, 
60  far  as  they  are  concerned,  it  cannot,  in  any  sense,  be  deemed 
the  subject  of  a  confidential  communication  made  by  one, 
which  the  duty  of  the  attorney  prohibited  him  fix>m  disclos- 
ing to  the  other.  The  reason  of  the  rule  has  no  application 
in  such  case.  The  statements  of  parties,  made  in  the  presence 
of  each  other,  may  be  proved  by  their  attorneys  as  well  as  by 
other  persons,  because  such  statements  are  not,  in  their  na- 
ture,  confidential,  and  cannot  be  regarded  as  privileged  com- 
munications. The  testimony  of  the  attorney  was,  therefore, 
properly  admitted  in  this  case.'' 

This  reasoning  seems  to  be  sound,  and  so  we  say,  in  the 
present  case,  the  testimony  was  properly  admitted.    • 

4.  The  fourth  exception  is  to  the  refusal  of  the  court  to  in- 
struct the  jury  that  the  alleged  agreement  was  void  because 
not  in  writing.  This  exception  cannot  be  sustained,  for  the 
reason  assigned  for  overruling  the  first  exception  to  the  evi- 
dence. If  it  had  been  an  agreement  to  sell  any  interest  in 
the  land,  or  if^  as  his  honor  charged,  it  was  that  the  plaintiff 
should  ^'have  half  the  mineral  interest  itself  in  the  land  speci- 
fied," it  would  have  been  otherwise. 

6.  Even  if  the  two  bonds  be  taken  together,  and  construed 
as  one  transaction,  his  honor  instructed  the  jury  ^'that  they 
might  consider  all  of  the  evidence,  including  the  bonds  put  in 
evidence,  and  say  whether  the  defendant  had  sold  the  mineral 
interest,  and  received  the  money  therefor;  and  if  so,  what 
amount."  And  this  was  a  compliance  with  the  plaintiff's 
prayer,  as  far  as  he  was  entitled  to  it  It  was  a  correct  enun* 
ciation  of  the  law,  as  applicable  to  all  facts  as  the  jury  should 
find  from  the  evidence. 

It  is  not  the  duty  of  the  court  to  charge  the  jury  upon  a 
single  selected  fact,  nor  is  he  bound  to  give  the  charge  in  the 
language  asked  for:  WiUon  v.  Whitey  80  N.  C*  280;  Bmeher  v. 
Wynne,  86  Id.  268;  SiaU  v.  Boon,  82  Id.  687;  ClemenU  v. 
Rogersj  96  Id.  248. 

6.  The  refusal  to  give  the  third  instructkm,  as  asked  for,  ia 
disposed  of  with  the  last. 

7.  The  refusal  to  instruct  the  jury  that,  admitting  tha 
agreement,  the  sale  must  be  effected  within  a  reasonable 
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tuDOy  wa8  not  error.    The  doctrine  of  reasonable  tine  ap» 
plies  when  no  time  is  specified. 

When  stated  in  the  agreement,  whj  shonld  it  be  limited 
to  a  shorter  time? 

8.  The  sale  and  conveyance  of  the  land  constitnted  a  con- 
sideration for  the  agreement:  Manning  v.  JaneSj  $upra;  fifter- 
rill  v.  Hagany  supra. 

This  disposes  of  the  exception  to  the  refusal  to  give  the  fifth 
prayer. 

9.  The  sixth  prayer,  for  instruction  to  the  jury,  is  disposed 
of^  with  the  exception  to  the  refusal  to  give  the  second  and 
third.  It  was  substantially  given,  as  far  as  the  defendant  was 
entitled  to  it. 

There  is  no  error. 
Affirmed. 


AavmaafT  coiramnoro  PaoaaMDs  Bannanrg  num  GUui  ov  BiAurr 
fa  not  within  provision  of  itetato  of  frandB  oonooniing  oontnMti  In  ragazd 
tontlty:  BmeeT.  H<utmg$,  41  Vt.  8S;  OS  Am.  Deo.  693L 

Whbbb  Ko  Tnn  n  Sfmdud  m  Goxisaot  oovonsDro  Salb  or  Lahd^ 
dootrino  of  reMonftblo  time  appliMt  Dorh  v.  Jofrndon^  66  Pa.  St.  164;  98 
Am.  Dm.  782. 

AnoBHsr  is  hot  PkBiomD  so  BmoLOSB  CasiiDSiiTiAL  Cknonnfixu* 
«]0im  or  GusKT:  QaOagktrY.  WUUamuon^  28  OaL  881;  S8  Am.  Deo.  114 

OOUBT  IB  HOT  BOUVD  TO  iHRBVOr  JUBT  U70H  MUOI  ABbTBAOT   PB0P(^ 

8BI0H:  Bee  Sinmon  v.  Shaw,  68  Hd.  11;  aafe^  pw  412;  and  note. 

Oousr  HUD  HpT  Qxvn  ImxBvonoir  m  LAHotrAQS  ov  Riquiit:  See 
JTeMiy  V.  Bdrrdlt  SON.  0. 149;  aafe^  pw  603^  endnote. 


Cook  v.  Moobb. 

PM  Kom  Cabouva,  994.1 
Cooff  OAmroff  as  a  SuMBQcnafr  Tibm  Amshs^  yUaan,  on  Sir  Asmi 

A  BaaiTiiAB  JuMonDiT,  ezoept  npon  en  ap^oetioQ  to  rebeer,  or  be-> 

eenee  of  eooident^  misteke,  or  inedyertenoe  of  the  oourt^  eiirpriae^  or 

exooMible  negleot^  ee  provided  by  etatote. 
Irst  will  bi  Struck  ibqm  thi  RnooEPe,  avd  Bbbor  Oovrmotes^, 

where  bj  inedvertenoe  en  order  of  eiBrmenoe  fa  entered  instead  of  an 

order  of  revenaL 

R  B.  Wvuhmuy  fiir  the  pluntiff.  ! 

R.  B.  PeMeSy  for  the  defendant 

MxBBDfOK,  J.  The  plaintiff  moved  at  the  present  term  to 
strike  from  liie  records  of  this  court  an  entry  made  bj  mis- 
take,  as  suggested,  that  purports  to  be  a  judgment,  in  its 
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iMitax»  inal  Imm  i&  this  eas«,  gimnted  at  October  term  of 
1886,  affirming  the  judgment  of  tho  oosri  belovr,  and  to  entv 
of  reeord  nunc  pro  tune  the  judgment  reversing  that  judgment 
which  the  court  had  determined  upon,  and  intended  to  alter, 
but  failed  hj  inadvertence  bo  to  do. 

It  is  not  contended  that  this  oourt  can  reyerae,  aet  aside,  or 
modify  in  any  material  respect  a  r^ular,  final  judgment,  at 
a  term  thereof  subsequent  to  that  at  which  it  was  entered.  It 
is  clear  and  well  settled  that  it  has  no  such  authority,  except 
upon  an  application  to  rehear,  or  because  of '' mistake,  inad- 
yertence,  surprise,  or  excusable  neglect,"  as  may  be  allowed 
by  statute:  Murphy  y.  Merrittj  63  N.  C.  602;  MaArj  v.  Ermn, 
78  Id.  45;  Moore  y.  Hinnant,  90  Id.  163,  and  cases  there  dted; 
SibbaJd  v.  United  States,  12  Pet.  488;  Bank  y.  Mow,  6  How. 
31;  Bronaon  y.  Schvlten,  104  U.  S.  410. 

It  is  just  as  well  settled,  howeyer,  that  the  court  has  au- 
thority upon  application,  or  ex  mero  motu,  at  all  times  in  term^ 
and  it  is  its  duty,  to  amend  and  correct  its  records  so  as  to 
make  them  speak  the  truth  and  be  consistent,  and  to  make 
proper  entries  nunc  pro  tune  that  were  certainly  intended  but 
omitted  to  be  made  by  mistake,  accident,  or  inadyertence  of 
the  court.  Such  authority  is  essential.  Courts  are  not  in- 
fallible; they,  like  all  other  earthly  tribunals,  are  liable  to 
make  mistakes  of  fetct  that  cannot  be  corrected  in  the  ordinary 
course  of  procedure,  and  it  would  contrayene  eyery  principle 
of  reason  and  justice  if  they  could  not  in  some  way  correct 
them.  The  law  contemplates  that  each  court  can  itself  the 
better,  the  more  certainly  and  accurately,  correct  such  its 
own  mistakes  than  another  court,  whether  appellate  or  not. 
But  such  power  should  be  exercised  with  great  care  and  cau- 
tion, and  only  upon  clear  and  satisfactory  proof,  because,  when 
entries  are  made  in  the  course  of  the  bunness  of  the  court, 
they  are  presumed  to  haye  been  made  upon  carefiil  consid- 
eration, and  to  be  correct,  and  moreoyer,  they  import  absolute 
yerity  while  they  are  allowed  to  remain:  Farmer  y.  WUlard^ 
76  N.  C.  401;  WaU  y.  Cavingtanj  83  Id.  144;  SeoU  y.  Qumii^  95 
Id.  340;  Strickland  y.  Stricklandj  95  Id.  471;  Atmfoy.  Stephens, 
100  Id.  297;  Matheson  y.  Grant,  2  How.  268;  Sheppard  y.  Wil- 
son, 6  Id.  260;  2  Tidd's  Practice,  932;  1  Williams  on  Execu- 
tors, 762,  763;  3  Chitty's  General  Practice,  101. 

The  mere  entry  in  writing  on  the  minutes  of  the  pronsd- 
ings  of  the  court  fiom  which  the  record  is  made  up  win 
need  be  does  not  itself  constitote  the  judgment;  it  ie  oaljr  efi* 
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dence  of  it,  and  imports  verity  while  it  rexnuxiB.  But  the 
judgment  is  the  conclusion  of  the  law  as  determined  and  ap- 
plied bj  the  court  to  the  case  beflore  it,  and  it  remains  in  the 
mind  of  the  court  until  it  shall  be  truly  entered  of  record. 
When  the  conclusion  of  the  law  in  a  case  is  thus  reached,  the 
court  cannot,  after  the  term  at  which  it  was  entered,  interfere 
with  it.  At  the  end  of  the  term,  it  passes  beyond  the  control 
of  the  court  But  the  entry  of  record  must  embody  and  be 
what  the  court  determined, — decided, — and  what  it  intended 
should  be  so  entered ;  otherwise  the  judgment  will  not  have 
been  entered  of  record,  and  the  court  may,  at  a  subsequent 
term,  enter  it  correctly  nunc  pro  tune.  The  court  cannot,  at 
a  subsequent  term,  amend,  modify,  or  interfere  with  a  regular 
judgment  regularly  entered  of  record  at  a  preceding  term;  it 
can  correct,  amend,  or  modify  such  a  one  improperly  entered, 
or  enter  one  which,  through  accident,  mistake  of  feust,  or  in- 
advertence of  the  court  was  not  properly  entered,  or  not  en- 
tered at  the  former  term,  when  the  coivt  intended  to  enter 
and  ought  to  have  entered  it. 

In  the  case  before  us,  it  is  manifest  from  the  opinion  of  the 
court  filed,  prepared  by  the  late  Justice  Ashe,  that  the  court 
had  determined,  and  it  was  its  mind  and  purpose,  to  reverse 
the  judgment  of  the  court  below,  and  grant  a  new  trial,  and 
to  enter  judgment  accordingly.  It  also  so  appears  from  the 
memorandum  made  by  the  oourt  at  the  time  the  case  was 
decided  in  conference  of  the  judges.  The  order  of  affirmance 
made  at  the  foot  of  the  opinion  was  a  clear  inadvertence  of 
the  court,  and  cannot  be  allowed  to  prejudice  the  plaintiff. 
Through  such  inadvertence  of  the  court,  its  judgment  was  not 
entered,  and  it  must  be  now. 

The  motion  must  be  allowed,  and  it  must  be  declared  that 
there  is  error.  The  judgment  of  the  court  below  must  be 
reversed,  and  further  proceedings  had  in  the  action  there 
according  to  law.  To  that  end,  the  clerk  will  certify  this 
opinion,  and  the  opinion  of  the  court  as  delivered  heretofore, 
except  the  memorandum  at  the  foot  thereof,  to  the  superior 
court;  and  direct  the  clerk  of  the  latter  court  to  return  to  the 
office  of  the  clerk  of  this  court  the  certificate  purporting  to  be 
the  certificate  of  the  judgment  of  this  court 

It  is  so  ordered. 


AiiBin>MxiiT  ov  JinMHOHT  Agm  Tnoc:  See  the  note  to  BrmM  v, 
Pkkett,  12  AnuDea  SSl-BMi  and  mo  Adam»  v.  SeqtM,  22  VU.  250)  1  Abl 
6t  Bq^  191,  and  nota. 
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Ck>uRT8  Rabjelt  8st  Audi  JumiiBinr  arxk  LAm  or  Tbimi  See  Kmim 
w.  Cool,  18  Md.  190;  79  Ain.  Deo.  681;  Ihneg  v.  Jfyk,  80  Hd.  612;  M  An. 
Dec  617. 

Vacatiko  Judqmxht  lOE  BvmraaMf  MauxM,  or  JfiBoauvui  Kaouon 
See  the  note  to  BwrmkoM  T.  A^y^  68  Am.  Bea  S0ft-8B8|  J&mf  t.  Chokf  18 
lid.  130;  79  Am.  Deo.  681. 


Cannon  v.  Wbstbbn  Union  Tblborafh  Company. 

[100  NOBTR  CAXOUXA,  iOQLj 

CxPHSB  TsLSORAm  — DAKAOS8.  —It  IS  bat  ft  reeeonihle  reqniiemeiit  the* 
the  importenoe  of  a  cipher  menage,  end  of  its  apeedy  ee  well  ee  eoeo* 
rate  tranamiwion,  should  be  made  known  to  the  reoeiTing  ofpemtor,  if 
the  company  is  to  be  held  responsible  for  eerioos  damages. 

OoNDiTiON  THAT  MjEssAQX  Bs  Kbpxatbd.  —  If  importsnoo  of  telegiam  dose 
not  appear  on  its  face,  as  in  case  of  a  cipher  message,  andaparty  choosn 
to  send  a  single  nnrepeated  message,  when  at  a  small  additional  ezpenae 
a  mistake  oonld  be  avoided,  it  ahonld  be  at  his  own  riak,  in  the  absence 
of  gron  and  inearcnnble  ne^igence  on  the  part  of  the  oompaoy  and  itp 
servants. 

TiUDa&AM  — MiAScnu  ov  Danaoib.  —If  it  be  assamed  that  analogy  exista 
between  carriers  of  goods  and  pnblio  oaxriers  of  meesagee  as  to  rsspon* 
sibility,  it  by  no  means  follows  that  the  Ion  of  a  bargain  made^  or  whioh 
might  have  been  entered  Into^  from  which  profit  wonld  have  lesolted, 
oaa  be  visited  in  damages  npon  a  oaniar  nninformad  of  the  purpose  or 
importance  of  the  oommnnicaticn. 

John  Devereuxj  Jr.j  for  the  respoiidente. 

P.  D.  Walker  J  for  the  appellant 

Smith,  C.  J.  The  plaintiffB,  Cannoni  Fetaeti  and  Wads- 
worthy  cotton  merchants,  engaged  in  buoinesB  at  Concord,  in 
this  state,  had  entered  into  contracts  with  persons  in  New 
York  to  deliver  to  them  respectivelj  one  hundred  bales  of 
cotton  in  December,  1879,  and  five  hondred  in  February  of 
the  next  year.  In  order  to  provide  for  fulfilling  said  contracts, 
in  the  forenoon  of  the  third  day  of  November  preceding,  they 
placed  in  the  hands  of  the  defendant's  agent  and  operator  a 
message,  to  be  transmitted  over  the  wires  to  Tannahill  &  Ca, 
their  agents  in  New  York,  in  this  form: — 
^'If  market  is  firm  and  advancing,  narrator." 
At  a  later  hour  the  same  morning,  about  the  hour  11:45^ 
and  after  receiving  a  telegram  giving  the  state  of  the  market 
on  that  day,  a  second  message  was  sent,  containing  the  simple 
word  '^  narrator,''  and  omitting  the  prefacing  conditions  of  the 
first.    Neither  of  these  dispatches  bad  upon  them  any  marks 
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Indioating  the  hour  at  which  they  were  delivered  to  the  opem- 
tor,  but  each  was  indorsed  by  the  operator  with  the  hour  at 
which  it  was  sent,  showing  the  first  to  have  been  started  at 
ll:15y  A.  M.y  and  the  next  at  12:35,  p.  h. 

There  being  no  direct  single  telegraphic  wire  connecting 
these  paints,  it  was  necessary  to  transmit  such  communica- 
tions, when  required,  to  what  are  denominated  relay  offices, 
where  the  message  was  received,  and,  by  repeating,  forwarded 
to  its  destination,  one  of  them,  used  at  Concord,  being  at 
Charlotte,  and  the  other  at  Greensboro,  and  messages  were 
sent  indifferently  by  the  one  or  the  other,  whichever,  less 
pressed  with  cfther  business,  could  most  speedily  forward 
ihem. 

The  first  of  these  messages  passed  through  the  Charlotte 
office,  and  theooe  was  sent  on  to  Richmond,  where  it  could 
not  be  immediately  forwarded,  in  consequence  of  the  bad 
working  of  the  wires  from  atmospheric  or  other  disturbing 
cause,  and  the  consequent  accumulation  of  business  in  the 
office,  and  suffered  some  delay,  reaching  New  York  at 
l;20,p.]f. 

The  later  message,  passing  through  and  stopping  at  Qreens- 
boro,  with  the  greater  facilities  afforded  then  by  that  route, 
arrived  and  was  delivered  three  minutes  earlier  Uian  the  first. 

There  being  nothing  upon  the  face  of  either  to  show  its 
priority  in  time,  and  the  market  not  indicating  a  tendency  to 
advanoe,  the  agents  forbore  to  proceed,  and  did  not  carry  out 
the  instructions,  exercising  their  judgment,  as  authorised  in 
the  first  forwarded  and  last  received  dispatch. 

The  cipher  code,  as  the  book  is  designated,  in  which  unex- 
plained, and  unmeaning  without,  words  are  used  by  the  plain- 
tiffs to  convey  directions,  unintelligible  to  others  than  those 
who  have  learned  it,  contains,  according  to  the  testimony  of 
one  of  the  plaintiff  firm,  180  pages,  with  about  20  ciphers  on 
each,  and  8i5  such  on  the  page  whereon  the  word  *' narrator'' 
is  found.  The  telegraph  operator  had  before  been  in  the  plain- 
tiffs' service,  and  seen  the  book,  but,  as  he  declared,  when 
giving  in  his  testimony,  did  not  know  its  cipher  import,  nor 
understood  the  importance  of  the  communication,  though  as 
the  plaintiff  J.  W.  Cannon,  who  handed  in  the  first  message 
at  9:80,  a.  m.,  swore  that,  in  doing  so,  he  informed  the  operator, 
W.  H.  Holt,  of  his  wish  for  the  prompt  sending  off  of  it,  in 
order  that  it  might  reach  New  York,  if  possible,  before  the 
opening  of  the  cotton  market  that  day. 
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The  dispatches  reached  that  city,  and  were  deliyered  to  the 
agents,  Tannahill  &  Ca,  one  hour  and  a  half  before  the  closing 
of  the  cotton  exchange,  which  is  at  three,  p.  m.,  and  thej  were 
proceeding  to  make  the  purchases  under  the  unconditional 
order,  when  they  were  stopped  by  the  first  order,  the  filling  of 
which  was  dependent  on  the  state  of  the  market,  which  was 
not  firm,  and  funds  of  the  plaintiifs  sufficient  for  the  purpose 
in  their  hands. 

On  November  3d,  cotton  futures  deliverable  in  December 
were  selling  at  11.01,  and  in  February,  at  11.27.  The  next 
day  the  exchange  was  not  opened,  it  being  a  legal  holiday, 
and  on  the  fifth  day  of  November  the  price  had  advanced  for 
these  deliveries,  as  it  did  further  on  the  day  succeeding,  to 
11.39  and  11.65,  respectively. 

The  messages  were  sent  on  printed  forms,  in  the  uj^ier  par^ 
of  which  (and  to  this  attention  is  called  in  a  memorandum  at 
the  foot,  in  large  capital  type)  is  the  following  olause: — 

^' All  messages  taken  by  this  company  are  subject  to  the  firi- 
lowing  terms: — 

^^  To  guard  against  mistakes  or  delays,  the  sender  ot  a  mas* 
sage  should  order  it  repeated,  that  is,  telegraphed  back  to  the 
originating  office.  For  this,  one  half  the  regular  rate  is 
charged  in  addition.  It  is  agreed  between  the  sender  of  the 
following  message  and  this  ccnnpany  that  said  company  shall 
not  be  liable  for  mistakes  or  delays  in  the  transmission  or  de- 
livery or  for  non-delivery  of  any  unrepeated  message,  whether 
happening  by  negligence  of  its  servants  or  otherwise,  beyond 
the  amount  received  tar  sending  the  same;  nor  for  mistakes  or 
delays  in  the  transmission  or  non-delivery  of  any  repeated 
message  beyond  fifty  times  the  sum  received  for  sending  the 
same,  unless  specially  insured;  nor  in  any  ease  lor  delays 
arising  from  unavoidable  interruption  in  the  working  of  the 
lines,  or  for  errors  in  cipher  or  obscure  messages. 

"  And  this  company  is  hereby  made  the  agent  of  the  sender, 
without  liability,  to  forward  any  message  over  the  lines  of  any 
other  company,  when  necessary  to  reach  its  destination.'' 

Then  follows  a  clause  providing  for  insuring  the  correct 
transmission  of  the  message  over  the  lines  of  the  company,  at 
an  additional  charge  of  one  per  cent  for  one  thousand  miles 
or  less,  and  two  per  cent  for  a  greater  distance. 

It  does  not  appear  that  the  plaintiffs,  by  their  agents  or  oth* 
erwise,  made  any  contract  for  the  purchase  of  cotton  to  meet 
their  own  future  deliveries,  at  the  enhanced  or  at  any  price^ 
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and  under  the  directioos  of  the  court  the  jury  were  allowed  to 
estimate  the  damages  at  the  difference  in  price  in  the  article 
on  the  third  and  fiftii  days  of  the  said  month,  the  adrance  be- 
tween those  dates  being  found  by  the  jury  to  be  $866  on  the 
entire  lot,  with  the  liberty  of  allowing  interest  thereon,  which 
the  jury  did  give,  at  the  rate  of  six  per  cent  per  annum.  To 
this  instruction,  as  well  as  to  many  others  given,  or  refused 
when  requested  by  defendant's  counsel,  exception  was  entered, 
which  we  do  not  find  it  necesBary  to  examine,  nor,  indeed,  to 
determine,  the  effect  upon  the  defendants  liability  for  the 
alleged  negligent  delay  in  transmitting  the  message. 

Without  passing  upon  the  question  of  the  plaintiffs'  own 
culpability  in  sending  off  a  second  so  near  the  first  message, 
without  any  intimation  upon  its  face  thai  a  previous  one  had 
been  sent^  which  the  lest  was  intended  to  modify,  and  with  no 
aUusion  whatever  to  it,<— a  £act  which  seems  to  have  caused  the 
perplexity  in  the  minds  of  the  agents  as  to  what  ought  to  be 
done,  and  in  coneequenoe  tbey  did  not  act  at  all, — or  upon  the 
indifference  of  the  agents  themselves  in  not  at  once  inquiring 
by  telegraph  the  meaning  of  the  conflicting  communications, 
and  regulating  their  conduct  by  the  information  thus  obtained, 
we  think  it  was  but  a  reasonable  requirement  that  the  impor- 
tance of  the  message,  and  of  its  speedy  as  well  as  accurate 
transmission,  should  have  been  known  to  the  receiving  oper- 
ator, so  as  to  stimulate  his  activity  in  forwarding  it,  in  more 
distinct  and  direct  terms  than  those  testified  to  by  the  partner. 
The  mess^e  itself  speaks  no  certain  sound,  and  conveys  to 
the  reader  unacquainted  with  the  new  meanings  affixed  to 
words  in  the  code  no  suggestion  as  to  its  real  significance,  as 
it  did  not,  as  the  operator  swears,  to  himself.  This  is  but  a 
reasonable  requirement  on  the  part  of  the  company,  and  if  the 
sender  chooses  to  speak  in  unintelligible  language  to  those  who 
are  to  pass  it  over  the  wires,  it  is  due  to  the  company,  if  it  is 
to  be  held  responsible  for  serious  damages,  that  the  informa- 
tion of  its  importance  should  be  given  to  the  sending  operator, 
in  order  that  he  may  communicate  it  to  an  intervening  agency 
employed  in  forwarding,  and  thereby  diligence  and  care  be 
eecured  from  each.  If  the  message  be  in  the  form  of  a  pro- 
posal to  buy  or  sell  on  certain  terms,  so  that  in  case  of  concur- 
ring minds  a  contract  would  result,  its  importance  would 
appear  on  its  £ace;  if  not  thus  discloeed,  and  a  party  chooses 
to  send  a  single  unrepeated  message,  liable  to  be  misunder- 
stood and  enoneoQsly  conveyed  in  passing  flirough  other 
Am.  St.  Bsp..  Vol.  VL— 18 
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offioeSi  when  at  amall  additional  expenae  ibe  miatake  could 
be  avoided,  it  abould  be  at  his  own  riak,  in  the  abaence  of 
groea  and  inexcoaable  negligence  on  the  part  of  the  company 
and  its  aervants. 

Such  is  the  import  of  the  raling  in  LasriUr  y.  Telegraph  Co.y 
89  N.  C.  334,  where  the  plaintiff  aaanmed  the  hazard  of  a  ain- 
gle  communication,  and  acted  upon  it 

There  are  decisions  which  hold  an  aiialogy  between  public 
carriers  of  goods  and  public  carriers  of  messages,  and  put  the 
same  rigid  responsibility  upon  each.  The  supposed  analogy 
is  repudiated  by  others,  as  a  message  transmitted  has  not  a 
property  value  like  goods,  requiring  safe  custody  and  delivery. 

But  assuming  some  such  similar  relation  to  have  been 
formed  between  them  and  the  person  employing  their  ser- 
vices, it  by  no  means  follows,  in  either  case,  that  the  loss  of  a 
bargain  made,  or  which  might  have  been  entered  into,  &om 
which  profit  would  have  resulted,  can  be  visited  in  damagea 
upon  the  carrier  uninformed  of  the  purpose  or  importance  of 
the  communication.  Thus  in  Some  v.  Mid.  IPy  Co.^  L.  R.  7 
Com.  P.  583,  a  case  commented  on  in  Wood's  Mayne  on  Dam- 
ages, section  84,  page  40,  the  plaintiff  had  contracted  to  deliver 
a  lot  of  shoes  in  London  on  February  8, 1871,  intended  for  the 
use  of  the  French  army,  and  on  delivering  them  to  the  com- 
'pany  for  transportation,  he  gave  the  information  to  the  latter 
that  the  contract  required  a  delivery  on  that  day,  but  did  not 
state  the  special  nature  of  the  contract.  In  consequence  of 
the  delay  in  the  carriage,  the  contract  could  not  be  complied 
with,  and  the  goods  were  refused.  The  market  price  had  not 
varied  between  the  day  when  the  shoes  were  due  and  that  on 
which  they  were  received,  but  it  was  below  the  contract  price, 
of  which  the  company  was  ignorant  It  was  held  that  the 
company  was  not  liable  for  this  difference,  it  not  having  been 
advised  of  the  special  circumstances  which  led  to  the  special 
loss. 

And  so  in  Banden  v.  Siwiriy  L.  R.  1  C.  P.  D.  826,  noticed  in 
the  next  section  of  that  work,  the  rule  was  extended  to  a  tele- 
graph company.  The  plaintiffs  intrusted  the  defendant  with 
a  message  in  cipher,  to  be  sent  by  telegraph  to  America,  which 
was  not  delivered,  and  the  plaintiffs  lost  considerable  profits 
in  consequence,  which  otherwise  would  have  been  made.  The 
message  was  unintelligible  to  the  defendant,  and  so  intended 
to  be,  giving  him  no  clew  as  to  the  special  loss  that  might  re- 
sult from  his  negligence.    It  was  held  that  no  more  than 


Digitized  by 


Google 


feb.  1888.]    CAinroN  t.  Wbstibn  XJmm  Tbl.  Co. 

nominal  damages  ooald  be  recovered.  But  a  more  seriona 
obstacle  in  the  way  of  the  plaintiffs'  xecaverj  of  substantial 
damages  is  presented  in  the  fact  that  they  made  no  contract 
from  Tvhich  either  profit  or  loss  could  come, — did  not  bnj 
(the  agents  acting  for  them)  at  the  advanced  rates  beyond 
what  the  cotton  might  have  been  bought  for  on  the  day  of  the 
reception  of  the  messages,  and  for  aug^t  that  the  case  shows, 
they  might  have  bought  at  a  subsequent  time  before  they 
^ere  required  to  deliver  at  the  same  or  at  a  reduced  rate. 
However  this  may  be,  no  actual  loss  is  proved  to  have  been 
incurred,  and  the  loss  is  merely  of  an  opportunity  of  making 
a  bargain,  which  would  have  been  profitable  had  the  goods 
been  sold  on  the  sixth  day  at  the  market  price  then  prevaD- 
ing.  It  is  not  shown  that  any  loss  was  sustained  upon  the 
plaintiffs'  contract  from  their  being  compelled  to  pay  a  hi^ier 
price  than  that  which  ruled  on  the  third. 

But  the  very  point  now  under  consideration  came  before  the 
supreme  court  of  the  United  States  at  a  recent  term  (  Western 
Union  Tel  Co.  v.  HdUj  124  TJ.  S.  444),  and  the  opinion  of  Mr. 
Justice  Matthews  is  so  full,  and  his  reasoning  so  conclusive, 
that  we  are  content  to  refer  to  it  as  a  controlling  authority, 
and  decisive  of  the  case  before  us. 

The  defendant  in  error,  plaintiff  in  the  court  below,  at  8, 
A.  M.,  November  9,  1882,  sent  from  See  Moines,  Iowa,  by  the 
company's  line  of  telegraph,  a  message,  upon  a  similar  form 
as  ours,  to  Charles  I.  Hall,  at  Oil  City,  in  Pennsylvania,  <'is. 
follows:  "Buy  ten  thousand,  if  you  think  it  safe.  Wire  me."^ 
The  message  was  forwarded,  and,  from  negligence  and  want 
of  care,  reached  Oil  City  at  11,  a.m.,  the  same  day,  leaving 
out  the  name  of  the  person  to  whom  it  was  addressed.  Ildd 
it  been  given,  Hall  would  have  received  it  at  11:30,  and  would 
have  bought  the  petroleum  meant  in  the  message  at  $1.17  per 
barrel,  the  market  price. 

When  the  name  was  ascertained,  and  the  dispatch  delivered 
to  Hall,  at  6,  p.  m.,  the  exchange  was  closed,  and  at  the  <q)en- 
ing  next  morning  the  price  had  advanced  to  $1.35  per  barrel; 
and  in  consequence,  it  being  left  to  his  judgment.  Hall  did 
not  buy.  The  action  was  to  recover  the  difference  m  price, 
to  wit,  eighteen  cents  per  barreL 

After  an  elaborate  examination,  following  a  foil  and  ex- 
haustive argument,  with  a  large  number  of  dted  oases,  the 
court  came  to  the  conclusion  that  the  plaintiff  ooold  only  re> 
cover  the  oost  of  the  transmitting  the  message.    The  oonrt 
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BB7:  ^Ofoonrse,  where  the  negligence  of  the  telegraph  com- 
pany consists,  not  in  delaying  the  transmission  of  the  mes- 
sage, but  in  transmitting  a  message  erroneously,  so  as  to 
mislead  the  party  to  whom  it  is  addressed,  and  on  the  faith 
of  which  he  acts  in  the  purchase  or  sale  of  property,  the 
actual  loss,  hased  upon  changes  in  market  Talue,  are  clearly 
within  the  rule  for  estimating  damages.''  '^  Neither  does  it 
appear,"  the  opinion  proceeds  to  say,  "that  it  was  the  purpose 
or  intention  of  the  sender  of  the  message  to  purchase  the  oil  in 
expectation  of  profit  to  be  derived  from  an  immediate  resale." 

Brought  to  the  test  of  this  ruling,  it  is  plain  that  there  have 
been  sustained  no  damages  for  which  the  law  will  give  redress 
upon  the  defendant  beyond  a  nominal  sum.  Had  the  goods 
been  bought  on  the  day  of  receiving  the  message,  it  was  not 
with  a  view  to  sell  on  the  day  when  the  price  had  risen,  but 
to  provide  for  existing  engagements,  and  it  does  not  appear 
that  it  could  not  have  been  bought  on  as  favorable  terms 
afterwards  in  time  to  fulfill  those  engagements;  and  if  so,  the 
loss  would  be  of  expected  but  uncertain  {yrofits. 

The  rule  is  thus  stated  in  a  note  at  page  242  (332)  in 
E well's  Evans  on  Agency:  "In  this  country,  the  telegraph 
company  is  also  liable  [having  referred  to  cases  in  which  it  is 
held  that  the  liability  is  to  the  sender  only  in  England]  to 
the  person  to  whom  the  message  is  transmitted,  upon  delivery 
thereof,  in  case  of  an  error  in  transmission  attributable  to  the 
fault  of  the  company,  "when  the  error  is  attended  with  dam- 
age to  the  person  receiving  it";  referring,  in  support  of  the 
proposition,  to  Bigelow  on  Torts,  277;  Bigelow's  Leading 
Cases  on  Torts,  619, 621;  and  several  adjuged  cases.  Unques- 
tionably, the  same  liability  ^ill  arise  when  the  damage  re- 
sults from  an  erroneous  communication  of  the  terms  of  a 
dispatch. 

We  have  avoided  an  expression  of  opinion  upon  the  numer- 
ous other  exceptions  taken  at  the  trial,  and  will  only  repeat 
what  was  said  in  substance  in  Lctssiter  v.  Tel.  Co,,  supra,  in 
reference  to  the  di£5culties  incident  to  a  correct  communica- 
tion of  intelligence  over  wires,  and  the  reasonableness  of  a  rule 
which,  to  insure  entire  accuracy,  requires  the  message  to  be 
repeated:  "The  electric  ticks  to  be  given  at  one  end  of  the 
line,  and  to  be  interpreted  and  read  at  the  other,  are  not 
articulate  sounds,  like  those  of  the  human  voice,  and  are  much 
more  liable  to  be  misunderstood,  and  the  individual  hand- 
writing of  the  0ender  Mmflel^  and  his  meaning,  may  be  mis* 
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understood";  and  again,  qnofing  the  words  of  Chief  Justice 
Eigelow:  *'The  unforeseen  derangement  of  electric  apparatus;  a 
breach  in  the  line  of  communication  at  an  intermediate  point 
not  immediatclj  accessible,  occasioned  by  accident  or  by  wan- 
tonness, or  by  malice;  the  imjierfection  neoessarSy  incident  fo 
the  tranmissxon  of  signs  or  sounds  by  electricity,  which  soase- 
times  renders  it  difScult,  if  not  impossible,  to  <fistiiigfash  be- 
tween words  of  like  sound  or  orthography,  but  of  different 
signification, — these,  and  other  similar  causes,  the  efifect  of 
which  the  highest  degree  of  care  could  not  prevent,  make 
it  impracticable  to  guard  against  errors  and  delays  in  sending 
messages  to  distant  points.'' 

These  suggestions  point  strongly  to  the  reaaonaMeness  of 
the  requirement  of  a  repeated  message,  by  which,  at  an  incon- 
siderable expense,  the  error  in  a  dispatch  wonlcl  be  avoided, 
and  that  the  company's  responsibility  shonld  be  BMKle  to  de- 
pend upon  its  observance,  especially  where  the  cipher  form  is 
adopted,  which  famishes  to  the  operator  no  means  of  ascer- 
taining  its  import. 

But  for  the  errors  painted  out  the  judgmtnt  aoait  be  re- 
versed, and  a  new  trial  had  in  the  court  below. 

£rror. 

Venire  de  rcvo.  

TeUSGRAFH  CoMFAXTT  IB  HOT  lilABLX  IQR  LOBS  CoHmilTBfT  OH  FaIUOMM 

TO  SxNB  CiFBESk  MssBAOB,  qd]  88  porpoit  of  mfluage  is  commiiTilcated  to 
company:  See  W.  U.  TeU  Co,  r  Hyer,  S2  FhL  SS7;  1  Am.  8t  Rep.  222,  Md 
note  23a 

TEuoaATH  Cqhpaitt  hat  IiOirr  as  Luboitt  bt  Ccmhu'iuuib  Baona- 
uro  RxPETiTi'm  or  MEasAOB,  pravidady  however,  that  it  cannot  atipnlate 
against  liability  for  its  gross  negligence:  FT.  U.  TtL  Co.  ▼.  CraUy  38  Eail 
670;  5  Am.  St.  Bep.  705,  and  note. 

MxASUBS  ov  Daxaobb  vob  iKjuanEs  bt  Kigxjoshob  in  deUrery  of  i 
sage  by  telegraph:  BmF^gramT.  W.  U.  TtL  Qk,  amtf,  p.  i67. 


FaBBIOB   V.   HOTIBTON. 
riM  voRH  cabouha,  aoai 
Lbtt  oir  Lahd  »  Umracr—iRT  wbxh  tbb  JvDOMMMn  is  a  Lnni  tbbbboit. 
And  where  hmd  is  sold  nndsr  exnestion*  it  is  only  esaential  that  the  re- 
qnirements  of  the  law  be  observed,  and  that  it  be  fully  made  known 
what  property,  describing  it  with  sufficient  certainty,  is  exposed  to  sale, 
sad  what  the  bidder  who  may  pnrohase  acquires. 
Biomu  nr  Sbbbsm^b  Dbbd  as  te  hisaeteare  firtiaa  >SMi0  evidsnot  of  the 
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W.  R.  AUen^  for  the  appellant. 

H.  R.  Komegay^  for  the  respondent 

Smith,  C.  J.  When  thia  canee  was  befinre  the  court  upon 
the  defendant's  appeal  from  a  ruling  that,  under  the  plead- 
ings, and  upon  an  averment  of  title  to  the  land  in  themselves, 
they  could  not  be  heard  to  controvert  that  of  the  plaintiff  by 
(^yposing  evidence  merely,  the  ruling  was  declared  to  be  erro- 
neous, the  judgment  reversed,  and  a  new  trial  awarded:  95 
N.  C.  578. 

Upon  the  last  trial,  the  plaintiff,  who  claimed  the  property 
under  one  I.  B.  Kelly,  exhibited  in  evidence  an  execution 
issued  in  the  name  of  the  said  Kelly  against  the  defendant, 
George  E.  Houston,  and  Edward  W.  Houston, .  iministrator, 
to  Bland  Wallace,  sheriff  of  Duplin,  under  which,  after  a  levy 
of  the  same,  the  premises  claimed  were  sold  and  conveyed  to 
said  Kelly.    The  levy  was  indorsed  thereon  in  these  words: — 

*' Levied  this  execution  upon  George  E.  Houston's  interest 
in  679  acres  of  land,  more  or  less,  in  Kenansville  township, 
adjoining  the  lands  laid  off  to  him  as  a  homestead,  and  others. 

"  B.  Wallace,  Sheriff." 

It  appeared  from  the  testimony  of  one  A.  B.  McGowen  that 
182  acres  were  assigned  for  the  debtor's  homestead,  and  that, 
outside  of  this  tract,  the  said  George  B.  Houston  then  owned 
679  acres  of  land  in  Kenansville  township,  and  no  more,  and 
that  of  these  679  acres,  853  acres  adjoined  the  homestead,  and 
826  acres,  that  are  now  in  controversy,  do  not  adjoin  the  home- 
stead, and  are  two  miles  distant  from  it. 

The  sheriff's  deed  is  as  follows: — 

^^  State  of  Nobth  Gabolina,  ) 
Duplin  County.  } 

^  Know  all  men  by  these  presents,  that  the  undersigned, 
^eriff  of  the  county  of  Duplin,  and  state  above  written,  by 
virtue  of  an  execution  issued  from  the  superior  court  of  said 
•county  in  the  case  following,  to  wit,  in  favor  of  Isaac  B.  Kelly 
.against  George  E.  Houston  and  Edward  W.  Houston,  admin- 
istrator with  the  will  annexed  of  Calvin  J.  Houston,  deceased, 
and  other  executions  and  venditioni  expondSf  as  of  record  Joth 
appear,  having  levied  said  execution  or  fieri  facias  on  the  lands 
and  tenements  of  the  said  George  E.  Houston  hereinafter  de- 
scribed, on  the  twentieth  day  of  September,  1869, — said  lands 
being  in  excess  of  his  homestead^  which  had  first  been  duly 
laid  off, — and  having  made  advertisement  according  to  law, 
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and  sold  said  lands  and  tenements  at  public  sale,  for  casb>  on 
the  first  Monday  of  November,  1869,  at  tbe  court-bouse  door 
in  said  county,  wben  and  wbere  Isaac  B.  Kelly,  of  tbe  county 
of  Duplin  and  state  of  Nortb  Carolina,  became  last  and  higbest 
bidder,  at  the  sum  of  $380,  whicb  said  sum  bas  been  paid  to 
the  undersigned  in  accordance  with  tbe  terms  of  said  sale. 
In  consideration  of  tbe  premises,  and  in  further  consideration 
of  the  purchase-money  paid  as  aforesaid  by  tbe  said  Isaac  B. 
Kelly,  the  receipt  whereof  is  hereby  acknowledged,  batb  bar* 
gained  and  sold,  and  by  these  presents  doth  bargain  and  sell| 
unto  tlio  said  Isaac  B.  Kelly  and  bis  heirs,  all  the  right,  title, 
and  interest  of  the  said  George  E.  Houston,  as  aforesaid,  in 
and  to  the  following  tracts  or  parcels  of  land  levied  on  as 
aforesaid,  situate  in  Kenansville  township,  in  said  county  of 
Duplin,  and  bounded  as  follows:  First  tract:  Beginning  at  an 
ash  in  Dark  Branch,  and  running  S.  9  W.  44  poles  to  a  pine 
at  the  road,  same  course  continued  to  Neal's  line;  thence  with 
bis  line  N.  75  W.  about  50  poles  to  a  pine;  thence  with  his 
other  line  S.  36i  W.  249  poles  to  a  pine  in  the  calf-pasture,  N. 
85i  W.  186  poles  to  a  pine;  thence  N.  40  W.  40  poles  to  a  pine; 
thence  N.  14  W.  about  96  poles  to  the  run  of  Dark  Branch; 
thence  down  tbe  run  to  the  beginning, — containing  326  acres, 
more  or  less.  Second  tract  includes  all  tbe  land  devised  by 
George  E.  Houston,  Sen.,  to  said  G.  E.  Houston,  except  182 
acres  set  apart  and  allotted  to  him  as  a  homestead,  and  is 
bounded  as  follows,  viz.:  Beginning  at  a  pine  near  the  colored 
people's  church,  on  the  public  road, — McGk>wen's  corner,  for- 
merly James  Pearsall's, — and  the  beginning  comer  of  said 
George  E.  Houston's  homestead  tract,  and  runs  with  McGow- 
en's  line  to  Dr.  I.  C.  M.  Loftin's  corner;  then  with  his  line  to 
John  A.  Bryan's,  formerly  Oliver's,  comer;  then  with  his  line 
to  tbe  public  road,  west  of  the  branch  crossing  the  road;  then 
along  tbe  road  westerly  to  the  foot  of  a  cart-path  at  the  turn 
of  the  road,  the  last  comer  of  said  G.  E.  Houston's  homestead 
tract;  then  with  his  line  to  the  beginning,  supposed  to  con- 
tain   acres,  more  or  less.    To  have  and  to  hold  said  lands 

and  premises,  with  all  and  singular  the  privileges,  improve- 
ments, and  appurtenances  to  tbe  same  belonging,  to  him,  the 
said  Isaac  B.  Kelly,  his  heirs  and  assigns,  in  as  full  and 
ample  a  manner  as  the  undersigned  is  empowered  by  virtue 
of  his  office  to  convey  and  assure  the  same.  And  the  under- 
signed, sheriff  as  aforesaid,  doth  covenant,  promise,  and  ngroe 
to  and  with  the  said  Isaac  B.  Kelly,  his  heirs  and  assigns,  thai 
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he  and  they  ehall  and  may,  at  all  timea  hereafter,  have,  hold, 
occupy,  nse,  and  poaeeea  said  lands  and  premises  free  and 
clear  of  and  from  all  encumbrances  had,  made,  or  done  by 
the  undersigned,  or  by  his  order,  means,  or  procurement;  and 
that  the  undersigned  will  forerer  warrant  and  defend  said 
lands  and  premises  to  the  said  Isaac  B.  Kelly,  his  heirs  and 
assigns,  so  far  as  his  said  office  of  sheriff  will  authorize  and 
enable  him  to  do,  and  no  further. 

"  In  testimony  whereof,  the  undersigned,  sheriff  aforesaid, 
hath  hereunto  set  his  band  and  seal  this  third  day  of  May, 
1878.  Bland  Wallace,  Sheriff,    [bbal] 

*'  Signed^  sealed,  and  delivered  in  presence  of 

"  R.  W.  Habobavb." 

The  court  boing  of  opinion  that  the  plaintiff  was  not  enti- 
tled to  a  verdict  upon  his  proofs  of  title,  and  having  so  inti- 
mated, he  submitted  to  a  nonsuit  and  appealed. 

The  only  question  presented  is,  whether  the  alleged  imper- 
fect description  of  the  land  in  the  levy  invalidates  the  subse- 
quent proceeding  to  sell,  and  renders  the  sale  and  sheriff's 
deed  void. 

There  have  been  numerous  cases  in  which  defects  were 
alleged  to  exist  in  a  levy  upon  land  make  under  an  elocution 
from  a  justice  of  the  peace,  the  imperfect  description  of  the 
land  being  held  to  be  too  vague  to  warrant  further  proceedings 
for  a  sale. 

The  necessity  of  a  reasonable  certainty  in  ascertaining  and 
identifying  it  grew  out  of  the  fact  that  the  process,  with  the 
levy,  were  required  to  be  returned  to  the  county  court  whero 
issued,  and  order  made  to  the  sheriff  to  sell  the  land  so  levied 
on.  A  levy  was  therefore  a  necessity  in  such  cases,  and  of 
course  the  land  must  be  sufficiently  described  to  enable  the 
sheriff,  under  the  vendUioni  exponas^  to  know  what  he  was  to 
sell,  and  that  bidders  might  understand  what  they  were  buy- 
ing; and  yet  very  imperfect  descriptions  have  been  upheld. 
Thus  a  levy  ^*  upon  all  the  lands  of  the  defendant  lying  on 
Queen's  creek  **  was  held  to  be  fatally  defective  without  evi- 
dence of  identity,  but  a  levy  ''upon  all  the  lands  of  the  de- 
fendant Ijnng  on  the  head  waters  of  Ketohum's  mill-pond, 
adjoining  the  lands  of  said  Ketchum,"  was  held  to  be  sufficient 
to  warrant  the  sale:  Euggins  v.  Ketehumy  4  Dev.  &  B.  414. 

Again,  in  McLean  v.  Paul^  6  Ired.  22,  Ruffin,  C.  J.,  says  that 
a  constable's  levy  upon  land  in  this  form:  ''This  day  levied 
sn  the  legal  and  equitable  interest  of  Abraham  Paul  to  450 
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acres  of  laad,  more  or  has,  ia  Bobeson  County,  adjoining  the 
lands  of  Giles  S.  McLean^  Dugal  McCallum,  John  McLean, 
and  others,'' — is  not  objectionable  upon  its  face  so  as  not  to 
admit  of  proof  of  identity. 

In  Jiidge  v.  Homten^  12  Ired.  108,  the  sheriff|  with  a  writ  of 
fieri  faeioi  in  his  bands,  indorsed  on  it:  ^*  Levied  thisezeca- 
tion  upon  the  land  of  Stephen  M.  Houston  on  the  east  side  of 
Nodrth  East  River,  adjoining  the  lands  of  Stephen  M.  Grady 
and  others,  and,  after  due  advertisement,  sold  the  land  levied 
on,"  etc.  There  were  two  tracts  of  land,  on  one  of  which  the 
defendant  lived,  and  had  cultivated  for  several  years  in  tur- 
pentine; the  other,  which  did  not  adjoin  the  first,  but  was  two 
miles  from  it.  The  defendant  in  the  action,  who  was  defend- 
ant in  the  execution,  objected  to  Uie  levy  for  its  vagueness  and 
uncertainty,  and  that  it  could  not  embrace  the  second  tract, 
which  did  not  touch  the  lands  of  Stephen  M.  Grady,  as  was 
conceded.  In  noting  the  objections,  which  were  overruled  in 
the  superior  oourti  and  brought  up  fi>r  <ixamination  by  the 
defendant's  appeal,  Pearson,  J.,  uses  this  language:  '*  The  de- 
fendant's counsel  did  not  advert  to  the  difference  between 
such  a  levy,  which  need  not  be  returned,  and  the  levy  of  a 
constable,  which  creates  a  lien,  and  must  be  returned,  and 
must  have  a  certain  degree  of  particularity,  so  as  to  identify 
the  land,  and  enable  the  sheriff  to  know  which  land  to  sell 
under  the  vendiUoni  espona9^  and  of  which  notice  must  be 
given.  It  is  not  easy  to  perceive,"  he  adds,  ''why  a  levy  is 
required  when  the  land  is  sold  under  the)!. /a." 

Still  less  reason  exists  for  a  levy  upon  land  under  the  new 
practice,  by  which  the  command  of  the  writ,  in  the  nature  of 
a  venditumi  exponas  is  to  sell,  in  the  absenoe  of  any  personal 
estate  which  can  be  seized  by  the  officer,  the  real  property  be- 
longing to  the  debtor  when  the  judgment  was  docketed  in  the 
county  or  acquired  by  him  thereafter:  Code,  sec.  448,  par.  1. 

Accordingly,  in  answer  to  an  exception  to  the  absence  of 
any  levy,  this  court  say:  "  There  would  seem  to  be  little,  if 
any,  advantage,  and  certainly  no  necessity,  for  making  a  levy 
on  the  real  property  of  the  debtor  under  the  present  system  of 

practice,  which  makes  a  lien,  etc The  only  effect  of  a 

previous  lery  is,  the  speoific  appropriation  of  the  property  on 
which  it  ia  made,  out  of  other  equally  liable  to  the  plaintiff's 
debt,  and  may  confer  an  equity  on  others  to  have  the  property 
first  levied  on  sold  and  exhausted  before  resorting  to  the  other 
real  property  of  the  debtor":  SurraU  v.  Crawford^  87  N.  C. 
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872;  and  the  proposition  is  reiterated  in  Bame$  v.  ffyatty  de- 
cided at  the  same  term,  and  reported  at  page  816.  All  that  is 
essential  is,  that  the  requirements  of  the  law  be  observed,  and 
that  it  be  fully  made  known  what  property — describing  it 
with  sufficient  certainty  —  is  exposed  to  sale,  and  what  the 
bidder  who  may  purchase  acquires.  The  sheriff's  deed, 
whose  recitals  as  to  his  own  acts  are  prima  fade  evidence  of 
the  facts  recited,  expressly  declares  that  the  sale  was  made  on 
the  day  and  at  the  place  specified  by  law  of  the  lands  and 
tenements  of  the  said  George  B.  Hooston,  levied  and  ^herein- 
after described,"  and  the  boundaries  of  each  tract  are  defi- 
nitely set  out  in  the  deed:  McKee  v.  JUnsfttfryer,  87  N.  C.  181; 
Maier  V.  MiUer,  89  Id.  402. 

We  must  therefore  declare  there  is  error,  and  reverse  the 
judgment;  and  it  is  so  ordered. 


KBCBSsmr  or  Lxvr  to  Susrinr  8aui  ov  Bnoonov:  Bae 
Execations,  sec.  280;  note  to  WaUn  T.  JhmaUt  83  Am.  Dee.  097-4W;  Fcl' 
Kim  V.  Carii,  5  Minn.  833;  SO  Am.  Dea  429. 

Rbcttals  »  SHiaivrs'  Dsxds  Aaa  Bvmavoior  Faon  BaonxD:  Anmu 
▼.  RMcrmm,  92  Mo.  192;  1  Am.  SU  Bep.  701*  sad  note}  end  era  ooodkudyo: 
Fraoman  on  Exeoationa,  aao.  834i 


TUBBBNTINB    V.   WlLMINGTON    AND   WbLDON    BaIL- 

BOAD  Company. 

riOO  NosffR  OaBOUVA,  STSbJ 

lUnAi  ^Dioan  or  Oabb..  -»  Wabxbousbcak  Houniro  Goods  or  Ahotbib 
AT  HU  BiQuair  avd  without  Pbovit  ia  not,  in  oaaa  of  imminant  dan- 
ger from  fira  to  wanhonaa  in  which  they  are  atored  together  with  other 
{(ooda,  boond  to  act  upon  the  anggestion  of  the  owner  aa  to  the  beet  meana 
of  aaving  the  gooda.  If  an  honeat  and  reaaonable  effort  ia  made  in  good 
Caith  by  the  warehonaeman  and  hia  aervanta,  anggeated  at  the  time  aa 
the  beat  line  of  action  to  be  pnraaed,  it  ezoneratea  him  from  liability 
for  loaa,  although  it  anbaeqnently  appeara  that  a  different  oonrae  wonld 
!.ave  been  better. 

D,  £.  RumU  and  21  A.  PumeU^  for  the  appellant. 

Qeorge  DaviSy  for  the  respondent. 

Smith,  0.  J.  This  action  is  pioseouted  to  reoover  in  dam- 
ages the  valne  of  a  lot  of  hams  and  baocm  transported  over 
the  defendant's  road  to  its  terminus,  the  point  of  delivery,  at 
Wilmington,  in  this  state,  whioh,  while  in  the  warehouse  of 
the  company,  were,  on  the  twenty-first  day  of  February,  1886, 
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destroyed  by  fire.  The  complaint  attributes  the  loea  to  the 
negligence  of  the  company,  and  its  feilnre  to  make  proper 
efforts  for  the  safety  of  the  goods,  or  to  allow  the  plaintiff 
himself  to  remove  tiiem  to  a  place  beyond  the  reach  of  the 
advancing  flames.  The  defendant  denies  the  imputation  of 
negligence  and  want  of  due  care  and  diligence  in  an  effort  for 
their  preservation;  and  the  issue  drawn  from  the  conflicting 
averments  contained  in  the  pleadings  and  put  in  form  and 
passed  on  by  the  jury  was  as  follows: — 

Were  the  goods  lost  or  destroyed  by  the  wrongful  act  or 
default  of  defendant?    Answer.    No. 

It  was  admitted  at  the  trial  that  on  Sunday  the  twenty- 
first  day  of  February,  1886,  the  defendant  (the  carriage  over 
the  road  being  completed)  had  in  its  possession  as  warehouse- 
man the  goods  whose  loss  is  the  subject  of  the  suit,  whereof 
the  hams  had  been  therein  stored  for  seven  or  eight  days,  and 
the  bacon,  received  latter,  for  two  days;  that  the  plaintiff 
knew  of  the  arrival  of  the  goods,  and  of  their  deposit  in  the 
warehouse,  and  he  had  given  directions  for  their  delivery 
when  called  for,  having  paid  the  freight  charges  thereon;  that 
the  warehouse  was  consumed,  with  a  large  amount  of  goods, 
besides  those  of  the  plaintiff,  by  an  accidental  fire  that  origi- 
nated elsewhere,  on  the  premises  of  others,  some  distance 
away,  and  that  in  its  progress,  and  before  reaching  the  ware- 
house, many  buildings  and  much  property  were  burned;  that 
the  fire  occurred  in  the  afternoon  of  the  day  mentioned,  and 
caught  the  Champion  compress,  which  was  burning  from  a 
half  to  an  hour,  according  to  differing  witnesses  as  to  the 
time,  from  which  due  north  was  located  the  warehouse,  and 
that  a  strong  wind  was  then  blowing  from  the  southwest  to 
the  northeast  With  these  concessions,  the  testimony  bear- 
ing upon  the  question  of  the  defendant's  negligence  and  re- 
sponsibility for  the  loss  was  as  follows: — 

The  plaintiff,  whose  evidence  alone  on  his  own  behalf  is 
given  in  the  case  upon  this  point,  testified  that  while  the  com- 
press was  on  fire,  and  a  half  or  three  quarters  of  an  hour 
before  the  warehouse  caught,  he  saw  Captain  Divine,  the  gen- 
eral superintendent  of  company,  and  said  to  him:  ''If  you 
will  open  the  doors  of  the  warehouse,  all  the  goods  can  be 
.  saved";  that  Divine  refused  to  open  the  doors,  saying  there 
was  no  danger,  that  the  warehouse  was  fire-proof,  and  if  the 
doors  were  opened,  more  goods  would  be  stolen  than  saved; 
that,  shortly  after,  he  saw  Mr.  Bridgers,  the  president  of  de- 
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fltndant,  and  8aid  to  him  tlwt  if  the  doon  were  opened,  the 
goods  could  be  Ba?ed.  Mr.  Bridgen  replied  that  the  ware- 
honfle  was  fire-proof;  to  which  plaintiff  said:  ^^  Fire-proof, 
hell^  with  wooden  dooora  ";  Bridgers  said:  '^  Yoa  had  better  see 
Divine '';  plaintiff  replied,  he  had  seen  Divine,  who  had  re- 
fused to  open  the  doors;  Bridgers  then  said:  ^  Oh  for  a  head 
for  this  oonoemi''  That  he  oonld  have  saved  everything  in 
the  warehouse  if  the  doors  had  been  opened;  that  the  fire  was 
a  large  conflagration,  and  bnmed  np  a  large  portion  of  the 
city.  There  was  great  ezoitemeiii,  and  a  large  anmber  of  peo- 
ple of  all  classes  were  abont  the  fire,  and  all  very  much  ex- 
cited. It  was  the  custooi  for  the  railroad  company  to  allow 
goods  to  remain  in  the  warehouse  after  payment  of  the  freight, 
without  charge  for  storage,  to  suit  the  convenience  of  the  con- 
signees to  take  them  away,  axyi  the  goods  sued  for  were  left 
in  warehouse  under  that  custom.  When  the  warehouse  was 
crowded,  and  they  wanted  room,  they  would  notify  us  to  move 
the  goods.  This  was  done  for  convenience  of  consignees. 
That  the  warehouse  was  a  pretty  substantial  brick  one,  with 
slate  roof  and  wooden  doors*  Thai  there  was  always  danger 
at  fires  of  goods  being  stolen;  generally  the  case  at  large  fires 
that  a  crowd  gathers  to  plunder. 

It  was  also  in  evidence,  on  the  part  of  the  plamtiff,  that  the 
officers  of  the  defendant  did  not  permit  the  warehouse  to  be 
opened  until  the  warehouse  of  the  W.,  C,  <b  A«  R.  B.,  the 
building  next  to  the  defendant's  warehouse,  had  been  so  far 
consumed  that  its  roof  had  fallen  in;  that  then  the  locks  of 
the  doors  were  broken,  the  doors  opened,  and  a  considerable 
amount  of  goods  saved  by  removing  them  from  the  ware- 
house; that  Superintendent  Divine,  when  xequeeted  by  plain- 
tiff to  open  the  doors,  gave  as  his  reason  for  refusing  that  the 
warehouse  was  in  no  danger,  and  that  the  goods  would  be 
stolen. 

R.  R.  Bridgers,  for  4lefendant,  testified  that  he  had  no  rec- 
ollection of  the  plaintiff  having  had  the  conversation  with 
him  as  testified  to  by  the  plaintiff;  that  he  was  very  sure  he 
would  have  remembered  such  a  conversation  if  it  had  taken 
place. 

James  F.  Post,  for  defendant,  testified  that  he  was  in  the 
employ  of  defendant  at  the  time  of  the  fire  as  transfer  agent; 
that  the  space  between  the  W.,  C,  &  A.  B.  R.  warehouse  and 
the  warehouse  of  defendant  was  full  of  cars;  there  were  over 
150  cars  there,  most  of  them  full  of  very  valuable  uierchan- 
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dlse;  that  the  bridge  over  the  river  at  Hilton,  on  the  W.,  C, 
A  A.  R.  R.,  had  broken  down,  and  trains  could  n*t  pass;  there 
were  four  trains,  at  least,  delayed  here,  and  all  these  cars  were 
between  the  two  warehouses;  there  was  a  car-load  of  powder, 
some  six  thousand  or  eight  thousand  pounds,  that  came  in 
Saturday  night  before  the  fire,  on  the  track  between  the  two 
warehouses,  about  midway  the  train;  the  employees  of  the 
defendant  were  all  absent,  it  being  Sunday,  and  we  had  no 
engine  fired  up;  I  went  to  work  as  «oon  as  I  got  there  to  get 
the  powder  out;  if  it  had  been  left  there,  there  would  have 
been  great  damage  to  life,  probably  fifty  persons  would  have 
been  killed;  I  got  an  engine  fired  up,  and  went  to  work,  before 
the  compress  caught,  to  clear  the  track,  and  hauled  the  powdeir 
out  of  the  city;  the  greater  part  of  the  railroad's  accommoda- 
tion to  move  freight  was  there  between  the  two  warehouses, 
fully  150  cars;  these  cars  were  filled  with  cotton,  naval  stores, 
and  valuable  merchandise;  the  spring  goods  were  then  going 
south,  and  goods  of  immense  value  were  in  these  cars;  the 
cars  belonged  to  defendant,  and  were  worth  over  four  hundred 
dollars  apiece;  all  these  cars  were  in  much  greater  danger 
than  the  warehouse,  because  they  would  have  burned  before 
the  warehouse;  it  was  necessary  to  remove  these  cars  to  save 
the  warehouse. 

Harry  Walters,  for  defendant,  testified  that  he  was  general 
manager  of  the  Atlantic  Coast  Line;  when  he  got  to  the  fire 
it  had  not  reached  the  compress;  the  offices  of  defendant  were 
directly  east  of  compress,  and  warehouse  directly  north;  the 
wind  was  blowing  strong  from  southwest  to  northeast;  the 
offices  were  burned,  and  many  of  the  records  of  the  company; 
he  went  below  from  the  offices  and  saw  fire-engine,  — the  water 
bad  given  out, — and  tried  to  get  it  to  go  down  to  the  river  to 
put  the  hose  in,  but  they  refused;  there  were  a  large  number 
of  cars  between  the  W.,  C,  &  A.  R.  R.  warehouse  and  the 
warehouse  of  defendant;  I  went  there  and  saw  that  if  we  could 
get  the  cars  out,  we  could  save  the  warehouse;  if  we  could  get ; 
these  cars  out,  there  would  be  no  danger;  we  got  all  the  cars 
out  but  a  few;  the  lines  became  so  blocked  with  cars  we  could  i 
not  get  an  engine  down;  got  all  the  hands  we  could,  and ; 
went  to  pushing  the  cars  out  by  hand;  we  got  all  past  the 
warehouse  but  one  car,  which  we  pushed  up  to  the  end  of 
warehooBe,  but  we  oocddnH  push  it  any  further;  then  I  or- 
dered the  locks  to  be  broken,  and  the  doors  to  be  opened;  we 
did  not  have  the  keys  to  the  doors;  the  warehouse  caught 
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from  that  one  car,  and  if  it  could  have  been  moved  out,  the 
warehoose  would  have  escaped;  the  wind  was  blowing  ob- 
liquely across,  and  fire  only  stmck  the  east  end  of  warehouse; 
that  car  was  at  east  end  of  warehouse,  and  set  fire  to  it;  we 
saved  about  six  thousand  dollars  of  goods  by  moving  them 
away  on  lighters,  and  paid  out  a  large  amount  for  lighters  and 
labor  in  saving  the  goods;  the  instant  we  saw  we  could  not 
save  the  warehouse  we  broke  open  the  doors;  there  is  generally 
a  large  accumulation  of  freight  on  Sunday,  and  at  that  time 
Hilton  bridge  was  broken  down,  and  five  or  six  trains  delayed 
here;  there  was  a  very  large  amount  of  goods  in  the  ware- 
houses apd  cars;  the  offices  and  records  burned  before  the 
warehouse;  we  could  not  concentrate  all  attention  at  any  one 
po'nt;  we  used  all  the  means  at  our  command;  the  offices,  the 
warehouses,  the  passenger-sheds,  machine-shops,  cars,  etc.,  of 
the  defendant  were  all  in  jeopardy  from  the  fire  at  the  same 
time;  there  was  about  one  hundred  and  twenty-five  thousand 
dollars  of  goods  in  the  cars  between  the  two  warehouses,  and 
including  the  two  warehouses  and  the  cars,  about  one  hundred 
and  seventy-five  thousand  dollars  or  two  hundred  thousand 
dollars;  the  defendant  had  property  in  danger  from  the  fire 
worth  about  five  hundred  thousand  dollars.  I  did  not  open 
the  doors  of  the  warehouse  sooner,  for  two  reasons:  I  did  not 
think  it  was  in  danger,  and  the  goods  would  have  been 
stolen. 

John  F.  Divine,  for  defendant,  tesliSed:  I  was  general 
superintendent  of  defendaut  at  time  of  fire;  there  was  a  heavy 
wind,  and  fire  made  way  rapidly;  we  had  a  large  amount  of 
freight  accumulated  here  at  the  time;  there  were  from  150  to 
200  cars  on  the  tracks  between  the  two  warehouses;  we  got  all 
the  cars  out  except  a  few  next  to  the  defendant's  warehouse; 
got  hands  and  pushed  these  out,  all  but  one  or  two;  the  ware- 
house caught  from  this  car;  if  this  car  could  have  been  pushed 
out  of  the  way,  the  warehouse  would  not  have  burned;  I 
gave  my  whole  attention  to  moving  out  these  cars,  as  the  best 
means  of  saving  the  warehouse;  there  was  a  quantity  of  pow- 
der in  one  of  the  cars,  but  don't  know  how  much;  as  soon  as 
I  thought  the  warehouse  was  in  danger,  I  broke  locks  of  the 
doors  and  opened  them;  the  wind  was  blowing  towards  the 
east  end  of  warehouse,  and  it  caught  there;  after  the  doors 
were  opened,  we  got  out  all  the  goods  we  possibly  oould,  and 
saved  them  by  means  of  lighters;  I  had  no  oonversatioii  with 
the  plaintiff  on  that  day  as  testified  to  by  him. 


Digitized  by 


Google 


Kfb.  18^1^.]        TuRBSNTnoB  V.  Railboad  Co.  607 

Mr  Meares  testified  that  daring  the  fire  he  saw  persona 
running,  and  heard  them  say  that  there  was  powder  there. 

During  the  examination  in  chief  of  the  plaintifi",  his  coun- 
sel proposed  to  prove  hj  him  the  facts  submitted  in  the  fol- 
lowing questions,  which  he  propounded  to  the  witness:  "Were 
not  the  people  at  the  fire  saying  that  the  warehouse  would 
bum,  and  was  not  that  the  general  belief  of  the  by-standcrs?'* 
The  defendant  objected,  and  the  objection  was  sustained.  The 
plaintiff  excepted. 

The  plaintiff  proposed  to  prove  by  another  witness  that  the 
defendant  has  settled  the  claims  of  other  parties  whose  goods 
were  lost  at  the  same  fire,  and  under  similar  circumstances. 
The  defendant  objected;  the  objection  was  sustained,  and  the 
plaintiff  excepted. 

The  plaintiff  prayed  the  following  instructions:  — 

1 .  Defendant,  being  custodian  of  plaintiff 's  goods,  was  bound 
to  exercise  such  care  and  diligence  in  saving  them  as  a  per- 
son of  ordinary  prudence  would  exercise  with  reference  to  bis 
own  property:  Neal  v.  Railroad^  8  Jones,  482. 

2.  If  defendant  refused  or  failed  to  open  the  warehouse, 
and  attempt  to  save  the  goods,  or  permit  them  to  be  saved, 
when  the  warehouse  was  in  danger,  the  fire  threatening,  and 
there  was  good  reason  to  apprehend  destruction,  it  was  guilty 
of  gross  negligence,  and  the  first  issue  must  be  found  in  the 
affirmative. 

3.  If,  when  the  compress  was  burning,  there  was  a  high 
wind  blowing  in  the  general  direction  of  the  warehouse,  it 
was  negligence  for  the  defendant  to  refuse  to  try  to  save  the 
goods,  or  permit  them  to  be  saved,  and  the  first  issue  must  be 
found  in  Uie  affirmative. 

4.  If,  when  the  fire  was  raging,  the  circumstances  were  such 
as  to  cause  a  person  of  ordinary  prudence  to  believe  that  the 
warehouse  would  bum,  or  was  in  danger  of  burning,  it  was 
the  defendant's  duty  to  try  to  save  the  goods,  and  its  failure 
to  do  so,  until  the  other  warehouse  was  burning,  was  negli* 
gence,  and  the  first  issue  must  be  found  in  the  afOrmative. 

5.  If  the  defendant  refused  or  failed  to  try  to  save  the 
goods  as  soon  as  it  could  be  seen  that  they  were  in  danger 
from  the  approaching  fire,  it  was  gross  negUgenoe,  and  the 
first  issue  must  be  found  in  the  affirmative. 

6.  To  establish  gross  negligence  on  the  part  of  the  defend- 
ant) it  is  not  incumbent  on  the  plaintiff  to  show  any  fimudu- 
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lent  pnrpote  or  conduct:  Jones  on  Bailments,  21,  note;  S 
Parsons  on  Contracts,  88. 

7.  If  the  defendant  was  guilty  of  negligence,  it  is  not  ex- 
onerated by  reason  of  fbe  fact  that  its  own  goods  were  in  the 
warehouse  with  the  plaintiff's:  2  Parsons  on  Contracts,  91, 
and  note. 

8.  Even  though  there  was  reason  to  apprehend  that  open- 
ing the  warehouse  would  result  in  confusing  goods,  miscar- 
riage in  delivery,  or  theft,  this  did  not  excuse  defendant  for 
its  refusal  to  permit  plaintiff  to  save  his  goods,  if  plaintiff  de- 
manded them. 

The  first,  sixth,  and  seventh  were  given  as  prayed  for.  The 
others  were  not  given  as  asked;  but,  after  stating  the  case, 
the  court  charged  the  jury  as  follows:  — 

It  is  conceded  by  the  plaintiff  that  the  defendant  is  not 
liable  as  a  common  carrier,  but  he  contends  it  is  liable  as  a 
warehouseman.  That  the  defendant  was  a  warehouseman  is 
conceded;  and  the  question  is,  whether  the  defendant  is  liable 
for  the  loss  of  the  goods,  occasioned  by  what  is  conceded  to 
have  been  an  accidental  fire,  originating  elsewhere  than  on 
defendant's  premises,  and  without  any  fault  on  its  part.  If 
the  jury  believe  that  the  goods  were  stored  by  defendant  in  a 
brick  warehouse  with  slate  roof,  which  was  its  usual  place  for 
the  storage  of  its  freight  not  taken  away  by  consignees;  thai 
the  fire  was  accidental,  originating  on  the  premises  of  others; 
that  when  the  defendant's  property  was  threatened  with  dan- 
ger by  the  fire  the  defendant  exerted  all  the  means  in  its 
power  to  save  the  warehouse,  by  removing  the  alleged  inter- 
vening box-bars,  and  the  alleged  car-load  of  powder,  and  other 
efforts,  and  by  these  means  decreasing  the  danger  of  the  said 
warehouse,  and  notvfrithstanding  these  efforts  the  warehouse 
and  goods  were  destroyed, — then,  nothing  further  appearing, 
the  defendant  is  not  liable. 

The  plaintiff  denies  that  the  defendant  used  all  the  means 
in  its  power.  First,  he  says  that  if  the  doors  of  the  warehouse 
had  been  opened  the  goods  could  have  been  saved,  and  that 
there  was  sufficient  force  present  to  have  saved  them.  The 
court  charges  you  that  the  defendant  was  not  bound  to  act  upon 
the  suggestion  or  offers  of  by-standers  as  to  the  particular  man- 
ner in  which  it  should  endeavor  to  save  its  property,  or  that 
which  is  under  its  control,  but  that  it  is  its  duty  to  avail  itself 
of  all  the  means  within  its  reaeh  to  save  such  property;  and 
upon  this  question  the  jury  may  consider  the  alleged  offer  of 
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fiiMittiinfa,  (the  uppoTtiini)^  of  eniplpyiiig  iovoe,  rani  all  Urn 
oirotjmfltaxuMB  in  evideii»,  and  if^  act  Hm  lime  nban  dangar 
ihreatened  ihe  waxebauaB,  tha>defendaiit  had  flie  siMiia  ji 
hand,  aadtoonld  bj  .their  employinent  have  saved  dhe  geoda 
in  the  iwurehooBB,  tfcbe  daSmdaat  iailed  or  nAiaed  to  emplof 
tibeee  meana,  it  would  :be  liahle.  Bnt  if  the  jmy  believe  that 
the£re  was  raging,  and  many  bnildingB  in  different  parte  of 
the  city  were  in  fiaioea;  tliat  .there  was  b  heicvy  wind  blowing 
from  the  southwest  to  nortfaeaost;  that  the  wairehonee  was  duo 
north  of  the  fompneeB;  that  a.latge  iramber  of  peaKUia  of  all 
claeees  and  coaditions  were  f^beoed  togstfaer  in  the  ^oinitf 
of  the  waiehouae,  and  tbattherewae  danger  of  theft;  that  a 
oar  loaded  with  a  large  qnantilgr  of  powder  was  blocked  in  oo 
the  track  near  the  warehonse,  iwith  a. number  of  oars  in  firoot 
of  it;  that  the  fire  was  on  .Sunday,  when  all  of  the  employees 
of  the  defendant  were  off  duty  and  awmy;  that  there  was  a 
large  quantity  of  veryralnsUo  .freqtht  .in  the  ears  and  tiie 
warehooae;  that  many  oars — one  hundred  and  £fly  in  nxm^ 
her — were  standing  on  thedraok  between  the  tieo  wardiouiea; 
that  the -efforts  of  theisopeBintendent  mtd  manager  were  prin- 
cipally directed  in  remoidng  the  powder  first,  jmd  then  the 
cars;  that  these  were  Jiear  tothe  .fire,>and  in  greater  dangsr 
than  the  warehouse  in  whioh  were  stored  the  plaintiff 'a  goods; 
that  several  bidldijafgs  idf  the  defendant,  induding  its  offices, 
containing  all  of  its  jEecordSfiat  difbmt  pcnnts,  were  on  fiiei, 
and  that  property  .to  .the  value  of  abont&re  hundred  tiKmsand 
dollars,  belonging  to  Abe  uiefeadant  and  under  its  charge,  was 
in  danger  and  threatened  bgr  the  fire;  and  if  the  jury  flirtber 
believe  that,  by  reascDL  tof  these  alleged  eiroumstanoeSyaU  of 
the  available  .fdroe  iat  the  .defendant's  command  was  being 
uaed  to  move  the  intenvening  cam  .and  powder,  and  in  other 
efforts  to  remove  infiammable  matter  ibetween  the  fire  and 
warehouse,  and 'that  by  thoowing  open  the  doors  of  tiie  ware- 
boose  the  goods  therein  .would  have  been  texposed  to  a  pn>- 
misouous  orow4  and  in  dagger  of  theft, — tthan  the  defendant 
would  not  be  guilty  in  failing  to  open  the  doon  of  theware* 
house. 

The  .plaintiff  contends  that,  fdtbout  legard  to  this,  he  is  •en* 
titled  to  recover,  because,  after  danger  thieatened,  he  requested 
the  defendant  to  open  the  doors  of  its  warehouse  in  order  that 
he  might  remove  his  goods.  This  request  is  dBnied,.aiid  the 
burden  of  proof  is  on  the  plaintiff  to  show  that  he  made  such 
request    If  you  find  there  was  such  a  request,  thai  the  oooit 
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oharges  that  it  was  the  duty  of  penomi  having  freight  in  saeh 
warehooflo  to  apply  for  its  delivery  daring  busineBS  honrs  and 
on  bnsinesB  days  (counsel  conceded  at  this  stage  of  the  charge 
that  the  demand,  if  any,  was  made  on  Sunday,  and  that  Sun- 
day was  not  a  proper  day  for  the  delivery  of  freight  by  defend* 
ant  in  the  ordinary  course  of  business);  and  if,  when  such 
demand  was  made  to  open  the  doors,  all  of  the  available  force 
of  defendant  was  engaged  in  protecting  its  property  and  that 
of  others  in  its  custody  which  was  in  more  imminent  danger, 
and  that  under  the  circumstances  it  had  not  the  proper  force 
to  make  a  safe  delivery  of  the  plaintiff's  property  in  the  ware- 
house, and  that  opening  or  breaking  open  the  doors,  the  key 
not  being  there,  it  is  alleged,  and  allowing  the  plaintiff  to  re- 
move his  goods,  would  have  exposed  a  large  amount  of  goods 
in  said  warehouse  to  theft  or  miscarriage,  and  defendant  was 
in  good  faith  using  all  of  its  available  means  in  protecting 
property  in  more  imminent  danger;  that  the  fire  was  raging^ 
and  many  buildings  in  different  parts  of  the  city  were  in 
flames;  that  there  was  a  heavy  wind  blowing  from  the  south- 
west to  the  northeast;  that  the  warehouse  was  due  north  of  the 
compress;  that  a  lai^  number  of  persons  of  all  classes  and 
conditions  were  gathered  together  in  the  vicinity  of  the  ware- 
house, and  that  there  was  danger  of  theft;  that  a  car  loaded 
with  a  large  quantify  of  powder  was  blocked  in  on  the  track 
near  the  warehouse,  with  a  number  of  cars  in  front  of  it;  that 
the  fire  was  on  Sunday,  when  all  of  the  employees  of  the  de- 
fendant were  off  duty  and  away;  that  there  was  a  large  quan- 
tity of  very  valuable  freight  in  the  oars  and  the  warehouse; 
that  many  cars — one  hundred  and  fifty  in  number — were 
standing  on  the  track  between  the  two  warehouses;  that  the 
efforts  of  the  superintendent  and  manager  were  principally 
directed  in  removing  the  powder  first,  and  then  the  cars;  thai 
these  were  nearer  to  the  fire  and  in  greater  danger  than  the 
warehouse  in  which  were  stored  the  plaintiff's  goods;  that  sev- 
eral buildings  of  the  defendant,  including  its  offices,  contain- 
ing all  of  its  records,  at  different  points,  were  on  fire,  and  that 
property  to  the  value  of  about  five  hundred  thousand  dollars, 
belonging  to  the  defendant  and  under  its  charge,  was  in  danger 
and  threatened  by  the  fire;  and  if  the  jury  further  believe  that, 
by  reason  of  these  alleged  circumstances,  all  of  the  available 
fiirce  at  the  defendant's  command  was  being  used  to  move  the 
intervening  cars  and  powder,  and  in  other  efforts  to  remove 
inflammable  matter  between  the  fire  and  the  warehouse, — then 
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the  defendant  was  under  no  obligation  to  open  its  doors  to  the 
plaintiff. 

But  if,  under  the  circumstances,  you  believe  that  the  de- 
fendant had  the  means  to  have  safely  delivered  to  the  plain* 
tiff  his  goods,  or  that  opening  the  door  and  permitting  him  to 
receive  the  same  would  not,  under  the  circumstances,  have 
probably  exposed  the  other  property  stored  in  the  warehouse 
to  theft,  then  the  defendant  is  liable. 

There  was  a  verdict  in  favor  of  the  defendant,  and  the 
plaintiff  moved  for  a  new  trial:  1.  Because  of  the  exclusion 
of  testimony, — see  exceptions;  2.  Because  of  the  refusal  of 
the  court  to  give  instructions  as  asked;  S.  Because  of  errors 
in  the  charge  as  given. 

The  motion  was  overruled,  and  judgment  rendered  in  favor 
of  the  defendant    The  plaintiff  appealed. 

The  aspect  of  the  case,  pressed  with  most  earnestness  in  the 
argument  here,  grows  out  of  the  fact  that  the  plaintiff,  at  a 
time  when  the  goods  could  have  been  removed  with  safety, 
was  not  allowed  to  enter  the  warehouse  and  take  possession  of 
his  own  for  that  purpose;  and  it  is  assigned  as  error  that  the 
instruction  numbered  2  in  those  requested  by  the  plaintiff 
to  be  given  to  the  jury  was  refused.  The  others  following, 
and  denied,  are  substantially  embodied  in  that,  and  need  not 
be  separately  considered.  In  place  of  these,  the  charge  of 
the  court  is  fully  set  out,  and  seems  to  us  to  more  fairly 
present  the  merits  of  the  controversy,  as  developed  in  the  evi- 
dence, to  the  minds  of  the  jury.  The  law  is  there  laid  down, 
both  carefully  and  with  much  accuracy,  well  calculated  to  aid 
and  guide  the  jury  to  a  just  verdict  It  certainly  does  not 
necessarily  follow  that  a  want  of  due  regard  to  the  rights  and 
interests  of  the  plaintiff  is  manifested  in  the  refusal,  at  the 
time  of  the  conflagration,  under  the  attendant  circumstances, 
when  it  was  hoped  the  efforts  then  made  to  stay  the  progress 
of  the  fire  would  be  successful,  and  the  warehouse  and  what 
it  contained  be  saved,  to  throw  open  its  doors  and  expose  them 
to  increased  hazard  from  entering  sparks  and  depredation  of 
others.  The  defendant  owed  no  less  a  duty  to  others  than  to 
the  plaintiff,  and  its  efforts,  with  all  the  forces  at  command, 
seemed  to  have  been  directed  to  the  preservation  of  all  the 
goods  in  its  custody. 

The  plaintiff  was  present  to  look  after  his,  but  other  owners 
were  not  there;  and  it  was  not  an  unreasonable  apprehensicn 
that  opening  the  house  and  giving  indiscriminate  access  to 


Digitized  by 


Google 


•12  TuBBumNK  p.  Railboad  Co.     [N.  Carolina^ 

the  goods  therein  deposited  would  reenlt  in  a  much  greater 

loBS. 

There  were,  moreover,  as  is  proved,  a  large  number  of  ears 
blocklDg  up  the  way, — 150  or  more, — and  a  large  quantity  of 
gunpowder  in  some  of  them,  and  the  efforts  of  the  men,  under 
the  direction  of  the  officers,  were  mainly  made  to  remove 
them,  so  that  the  flame  passing  along  them  might  be  arrested 
before  reaching  the  warehouse,  and  this  was  wellnigh  aooom* 
plished,  only  one  or  two  left,  which  it  was  found  impracticable 
to  move  in  time,  and  through  these  the  fire  was  comrnuntcatBd 
to  the  warehouse.  According  to  the  superintendent,  if  the 
oars  could  have  been  removed,  the  warehouse  would  not  have 
been  burned.  It  is  unnecessary  to  repeat  the  testimony  as 
it  is  set  out  in  foil,  but  it  'tends  to  show  energetic  and  well- 
directed  efforts  to  save  the  large  property  of  odiers  in  its 
hands  and  its  own  .from  the  i^veading  and  consuming  ele- 
ment thAt  wae  devouring  houses  all  around,  and  we  do  not  see 
any  error  in  the  charge  of  the  oourt  in  regwd  to  its  resp^Kisi- 
bility.  It  must  not  be  forgotten  that  one's  judgment  imder 
such  trying  circumstances  is  not  ^as  ealm  and  debberate  in 
determining  what  then  ought  to  be  done  as  4Efkerwanis  upon 
a  retrospect  would  have  pnomised  better  results^  and  tUs 
severe  rule  of  lia>>ility  does  not  rest  upon  the  custodian  <tf 
another's  property.  If  an  honest  and  Toasonable  effort  is 
made,  suggested,  at  the  lime,  ^as  the  best  lineof  actkmtobe 
pursued,  and  this  in  good  faith,  and  of  this  the  peril  totlie 
defendant's  property  gives  full  assurnnoe,  it  exonemtes  fiom 
liability  for  loss.  The  irarabouse,  ^boilt^of  bfiok,'»nd  itsvocf 
slateKsovered,  seems  (to  have  been  deemed  wellnigh  five^yreof; 
and  even  now,  in  veviewing  the  past,  it  is  not  dear  that  the 
plaintiff  should  hove  been  permitted  to  take  away  his  goods, 
and  tfaevaby  'endanger,  if  net  insure  the  desliuetioa  of,  Uie 
other  goods;  and  if  it  were  otherwise,  and  '4hBi  'the  -servants 
of  the  company 'erred  in  their  action,  it  eould  hardly  be  im- 
poted  as  negligence  in  them  to  so  act  upon  an  honest,  though 
it  may  turn  out  to  be  a  mistaken,  judguMUt. 

But  the  law  is  so  fairly  left 'to  the  jury  in  the  charge  that 
nothing  is  required  of  us. in  support  of  its  coppeotness.  But 
little  aid  'oan  assuredly  be  derived  from  ndjudged  ca«es,  as 
the  facts  are  seldom,  if  ever,  the  same,  and  the  question  of 
culpable  neglect  must  in  each  case  depend  upon  its  own  fiiots. 
It  must  be  declared  that  there  is  no  error,  and  the  judgment 
is  affirmed. 
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[|00  KoanLCUaouvA,  4it.i 

Bbqpxit  iok  InffBConoiis'  may,,  imdtr  tfaa  Kovth  Ottolina  ooda^  i 

415,  be  diaregacded  by  the  judge,  where  they  are  not  pni  in  mitlDg  and 
signed. 

SluiJiffioir  UADUt  Pkomm  of  IWAKBiTAon.  *;—  Iwwjtmyf luw  thad  tbere  vaa 
no  evideaoebto  9»  to  the  jniy  in  aapportiof  an  indiatmenfe  foe  MMinaftini 
nnder  firomiae.  oi  manaage  may  properly  be  refused,  where,  there  ia.«vi- 
denoe.that  a  obild  was  born  to  the  prosecatriz,  that  it  resembled  the  a^ 
oused,  that  he  admitted  the  promise  of  maniagp,  bat  said  it  was  only 
made  as  apiece  of  "d0irgment»**andtheTirtnoqachaiaeter€f  thej^jose 
entria  laoenoedad* 

SnDvnnL— Upon  Tual  ov  Acoubbd  vob  SMDuaaas  vvjool  Pwnani  ov 
Mabrtaab,  Child  hat  bx  Sbowv  to  tbm  Jubt  to  enable  them  to  traoa 
resemblanoe  to  alleged  father,  and  they  may  take  into  oonsidflration  its 
appearsnoe  for  that  purpose. 

iMBntnonoH  is  not^  made  erroneoaa  by  the  insartkA  by  the  ooort  of  tha 

single  word  ''from'*  between  tiie  wocda."beIiere''and  "the^'inaw* 

j        qneated  eharge  commencing  "If  the  Jnry  believe  the  testimony  ct^'* 

this  being  the  only  modification  or  change  made;  it  is  the  proTinoa  of  tha 

jnry  to  interpret  and  say  what  is  proved  by  the  witnesses. 

Onraurr,  if  SnyronoN  i»  Fbovsd;  u  No  Dtwmnm  to  an  indietmant  oh 
der  the  Hadsb.  Gasdina  alatnta  (Asts  1886^  a  248)  for  sed^ietiaa  nadaa 
promise  of  mairiage.  The  statnte  plainly  oontampltttaa  a  sadnatioB 
broa^^t  aboot  by  meana  of  a  promise  of  marriage  in  the  natere  of  a 
deceit 

AUifm§jlrQmeralf  omt  Thsedore  F.  KliUz^  tat  the  stato 
S.  F.  Armfidd  and  L.  81  Overmcmj  fortlmdefoidluii. 

BmnH,  C.  J.  The  defendant  ib  charged  with,  violatmg  th» 
aot  of  Mazch.  6^  1885|,  ohafter  2^,  which  is  in  these  worde:, — 

"  Thai  an;  man;  who.  shall  eeduce  an  iimooent  and  wtuona* 
woman  nndec  firomiga  of  marriage  shall  be  gnU^  of  a  crimen 
and  npon  conviction  thereof  diall  be  fined  or  izapriaoned,  at. 
the  diaeretioa  of  the.  ooort,  and  may  beimpriaonad  in  the  peni- 
tentiary not  exceeding  the  term  of  five  years;  providedi  hon^ 
ever,  thai  the  unsapportod  testimony  of  the  woman  shall  not 
be  sufficient  to  convict;  provided,  further,  that  marriage  be> 
tween  the  partiea.  shall  be  a  bar  to  ftirther  pxoseontion  nnder 
this  act" 
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The  indiotmenty.  parsoiDg  snbstantiallj  the  terms  of  the 
enactmenty  charges  that  the  defendant,  at  the  time  and  place 
mentioned,  '^  did  imlawfiilly,  willfolly,  and  felonionsly  sednce 
one  J.  S.  Wilkerson,  an  innocent  and  Tirtnons  woman,  nnder 
the  promise  of  marriage,  against,''  etc.,  and  the  accused,  being 
tried  upon  his  plea  of  not  guilty,  was  convicted  by  the  jury. 
The  testimony  before  the  jury  was  to  this  effect: — 

The  prosecutrix  testified  that  she  was  twenty-eight  years  of 
age,  and  was  living  with  her  father,  as  she  had  lived  with  him 
daring  her  whole  life,  except  when  she  was  with  a  married 
dster,  Mrs.  Barnhardt,  taking  care  of  her  small  children,  dur- 
ing which  interval,  about  two  years  since  September  last,  she 
first  met  and  formed  the  defendant's  acquaintance;  that  in 
about  two  weeks  afterwards  she  met  him  again,  and  at  his 
first  visit  to  her  an  engagement  to  marry  was  entered  into,  to 
wit,  on  February  24th,  and  the  marriage  was  to  come  in  the 
spring  following;  that  witness  was  to  go  to  the  house  of  Qood- 
man,  another  married  sister,  and  thence  with  the  defendant 
proceed  to  Statesville  and  be  married,  and  that  she  carried 
her  clothes  to  the  place  in  order  to  carry  the  agreement  into 
effect,  but  defendant  failed  to  come;  that  in  January  or  Feb- 
ruary, 1887,  after  the  arrangement,  she  first  submitted  to  his 
embraces,  and  they  had  sexual  connection;  that  this  was  ac- 
oomplished  in  a  room  at  night,  no  one  else  there,  though  her 
parents  were  in  an  adjoining  room,  while  witness  was  sitting 
in  a  chair,  and  he,  at  the  time,  saying  there  was  no  harm  in 
il,  as  they  were  engaged. 

On  cross-examination,  she  stated  that  the  defendant  waa 
upon  his  knees,  with  one  hand  over  her  mouth,  and  the  other 
around  her  person;  that  it  occurred  twice  in  the  same  way, 
and  in  each  case  against  her  will,  and  she  was  told  by  him  to 
keep  it  a  secret;  that  a  child  was  bom,  the  result  of  their  in- 
tercourse, about  the  1st  of  October,  and  he  was  the  £ather,  as 
■he  had  ''  never  had  anything  to  do  with  any  other  man  at 
any  time  in  her  life";  that  his  visits  to  her  were  about  every 
two  weeks  for  some  two  months,  and  afterwards  he  came  to 
her  father's  house  for  several  weeks. 

The  corroborative  evidence  offered  by  the  state  was,  in  gen* 
eral  terms,  as  follows:  — 

The  justice  of  the  peace,  who  issued  the  warrant,  detailed  a 
similar  statement  of  facts  made  to  him  as  to  the  marriage 
agreement,  —  the  time  when  made  and  to  be  performed,  and 
the  time  and  manner  of  the  seduction. 
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The  additional  supporting  evidenoe  under  tiie  statutory  re- 
quirements was  this:  — 

John  S.  Wilkerson,  the  father  of  the  prosecutrix,  swore  that 
the  defendant  came  to  his  yard  on  the  first  Sunday  in  May, 
at  sun-down;  would  not  come  into  the  house,  but  called  wit- 
ness out,  as  he  said  he  wished  to  have  some  private  talk  with 
him;  said  he  had  heard  that  I  was  mad  with  him,  and 
witness  answered:  ^'Horton,  you  know  what  is  the  matter; 
Sarah  has  caught  cold,  or  is  in  the  family  way."  Defendant 
replied  he  knew  what  would  relieve  her;  that  he  had  learned 
it  from  a  young  doctor,  and  witness  need  not  tell  any  one. 
He  then  gave  the  prescription,  and  ''admitted  having  promised 
to  marry  Sarah,  but  said  he  did  it  out  of  devilment,  as  many 
other  young  men." 

The  prosecutrix  was  supported  in  her  testimony  about  go- 
ing to  the  house  by  the  latter,  and  her  purpose  in  so  doing. 

The  child  was  then  exhibited  to  the  jury  by  Mrs.  Yost,  who 
testified  to  her  knowing  the  defendant,  and  the  resemblance  it 
bore  tohimu 

To  the  introduction  of  the  child  before  the  jury  defendant's 
counsel  oligected;  but  the  objection  was  overruled,  the  court 
telling  the  jury  that  the  resemblance  was  not  evidence  of  a 
promise  of  marriage,  and  seduction  following  it,  but  was 
merely  corroborative  of  the  fact  of  sexual  connection  between 
the  parties,  and  thus  only  to  be  considered  by  them. 

The  defendant,  examined  on  his  own  behalf,  denied  that  he 
had  ever  promised  to  marry  the  prosecutrix,  or  had  sexual 
intercourse  with  her;  admitted  being  at  her  Other's  house 
at  the  time  stated  by  her,  and  remaining  in  the  room  after 
the  &ther  had  gone  to  bed,  the  door  not  being  shut;  his 
visit  to  the  latter  in  May;  but  he  did  not  say  he  had  agreed 
to  marry  his  daughter. 

The  general  character  of  the  prosecutrix  was  admitted  by 
the  defendant  to  be  good. 

Defendant's  counsel  verbaUy  asked  a  ruling  that  there  was 
no  evidence  to  go  to  the  jury  in  support  of  the  charge  con* 
tained  in  the  indictment  Under  the  rules  of  practice,  this 
request  was  disregarded.  I 

Written  instructions  were  then  asked,  as  follows:  — 

If  the  jury  believe  the  testimony  of  Sarah  Wilkerson,  that 
the  defendant  accomplished  his  purpose  upon  her  person  by 
force,  he  having  one  hand  upon  her  mouth  to  keep  her  from 
crying  out,  and  the  other  around  her  body  while  sitting  in  the 
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cbair,  audi  alL  iber  time'  taialtaf;,  and  dia  ne^tevoonMathig'  to 
the  intercourse,  defendant  is  not  guilty. 

The  instruction  was  given  with  a  single  change  m  the 
fais^ion  of  Um-  word  "  from ''  between*  the  words  ^'  believe''' 
and  'Hhe  teetimony/'  in  the  first  line,  and  this  addition:  ''If 
the  defendant  eommitted  a  rape,  ha  cannot  be  guilty  of  seduo** 
tion;  but  you  art  the  judges  of  the  testimony,  and  willgive 
just  such  weight  to  each  part  as  you.  think  it  deserves,  and/ 
upon  the  whole  eridnnce  Buy  how  the  truth  of  the  matter  is. 
K  she  was  seduced^  or  made*  only  a  slight  lesistance  and  tben> 
consented,  relying  on  defandact's  promtae  of  mairiage^  and 
was  an  innocent  woman,  the  defisndant  would  be  guilty.  If 
there  was  no  sexual  intesoeurao^  or  if  it  was  brought  abmt  by 
force,  or  she  was  not  an  innocent  woman,  in  either  of  ther  cases' 
he  would  not  be  guilty;  The  faosiden  ef  proof  iB>  on' the  state 
to  satisfy  the  jury  b^ond  a.  oeaaonabla)  doubt:-  L  That  the 
defendant  pnoeured  the  caonal'  interoouiBi;  2l;  That  he  did 
so  imder  a  promise  of  marriage;  and  3.,  Tfaat'showaB  an  inno*^ 
cent  woman.  By  the  words  an  "innocent  woman^"  the  law 
means  a  woman  who  haa  nerver  had- previous^  illicit  intert»urse 
with  any  man.  If  the  jmy  aie  satisfied  of  these  three  facts 
beyond  a  reasonahle  doubt,  tbsywil]  Sad  aiverdiot  of  guilty; 
if  not  so  satisfied  beyond  a  reasonable  doubt  a»  to  any  one  of 
them,  the  verdict  ahoold  be  an  aoquittaL" 

The  jury  were  the^side  judges  of  the  evi^noe»and.  the  credit 
tO'  be  given  to  it,  the  ooupt  having*  no  right  to*  intimate  any 
opinion  as  to  the  £t«t.  The  defendant'  wav  convicted',  and 
aflbear  the  denial  of  the  mastion  for-a.new  trial  upen  the>«nors 
assigned,  and  noted  in  the  record  and  judgment  psonounoed 
€0  the  veordicty  the  defendoi^t^  appealed. 

This  somewihati  eztendiod  rehearsal  of  the  evideuoe  and  of 
the  charge  is  deemed  necessary  to  an  intelligeni  presentatien> 
oC  the.  alleged  eioors  upon  which.  we>  are  raqumted  to  passi. 

1.  The  refusal  to  given  the  unwrittai,  charge:  It  ia  ex^ 
pressly  provided  in  the  code,  seotian  IS,  that  instructions  re- 
quested shall  be  put  in  writing  and  signed,  and'  if  not^  ^tbe 
judge  may  dissegand  them."  This  was'  the  oourso  pursued, 
and  the  counsel  had  opportunity  to  put  the  proposed'  charger  in 
writing,  and  xemave-  this  impediment  out  of  the  way;  But  if 
it^be  supposed'  that  the  statotar  oppliea  not  to  criminal  but  to 
awH  soita  only,  there  ia  no  enor  in  the  reAisal  to^give  thein* 
straotion»  demanded. 

ThsfB  waff  evidence,  not  only  that  coming  f^om*  tha* 
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antna  onlyt,  but  fniia  athw*  MMoniea  in.  amnmri  ot  faers^  and 
that  kb  all  a£  the  eBsantiail  pavtictilara  eonatitixting  Hob  offenae 
defined  in  the  act  The  birth  of  the  hitbe  prared  tiie  intei^ 
course  with  aune  ane,.ancl  iba^fcatun8  and  0en«raL  appearance 
point  to  its  paternity. 

The;  defendant  admitted  hi?  promise  to  make  her  his  wife, 
and  his  denomination  of  his  condHict  as*  a  piece  of  ''devil- 
ment," snch  as  many  young  men  practice,  is  an  implication^ 
at  least,  that  be  had  effected  hia  purpose  by  means  of  the 
promise. 

The  virtuous  dtaraeter  and  Gondnci  of  fbe  preeeoutrix  was 
proved  and  conceded,  so  the  testimony  of  the  injured  was  not 
'^unsupported,"  but  derived  confirmation  from  that  of  others, 
as  the  statute  prescribes. 

2.  The  second,  exception  is  to  the  exhibition  of  the  person  of 
the  child  fbr  the  jury  to  see,  and  trace  any  likeness  it  bore  to 
the  defendant.    . 

This  precise  objiBOtion  was.  made  to  the  court's  telling  the 
jury  ''  that  they  could  take  into  consideration  the  appearance 
of  the  child,  and  give  it  wbateverweight  it  thought  it  entitled 
to,"  in  State  ▼.  Woodmffy  67  N.  C.  89,  and  this  court  declared 
that  there  was  no  error  in  this  part  of  the  charge.  This  was 
said  in  a  bastardy  proceeding  upon  a  question  of  paternity, 
and  upon  tha  same  iaaue  the-  ehild  was-  intmduced  in  this 
caee. 

8.  The  last  exception  is  to  the  modification  of  the  instruc- 
tion given  at  the  instance  of  the  aacused,  and  ia  one  view  ia 
entirely  groundless.  It  is  the  province  of  the  jury  to  interpret 
and"  say  what  is  pnofved  by  tile  witoeeaee,  and  this  is  the  re* 
ault  of  the  interpoliation  of  the  prepositibn  "from,"  nor  was  the 
law  incorrectly  laid  down  in  what  follows. 

Tha  statute,  plainly  contemplatoft  a  seduotfon,  bBOOght 
about,  by  meane^of  a  pfouifse  ef  maniage^  in  the  nature  of  a 
deceit.  The  testimony  fully  warrants  thir  inference,  for  the 
defendant  induces  assent  by  what  hesaid.ahcnt.ttioit  contract 
relations,  and  his  statement  to  the  father  that  this  was  re- 
sorted to  to  overcome  her  reluctance  as  a  chaste  and  upright 
maideat.  %  Whactkm?^.  Criminal  Law,  aeos.  2078^  2678  a. 
Oonaentv.  ^  ^  sednotlen  be  proved,  ia  no- defense,  nor  that 
natural  nnsriUingneaa  a  virtuous  woman  feels  against  audi 
aeif-abaaemani  of  which  he  apeake,  when  in  feot  it  at  laat 
yielda.  to,  thn  impoxtnnity  of  one  eaqpeoted  aoan  toi  be  a  hna- 
band. 
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The  oonrt  Batisfactorily  presented  the  caee  to  the  jury  in 
this  aspect  of  it,  and  no  jnat  gronnds  of  complaint  axe  fhv* 
niflhed  to  the  accused. 

There  is  no  error,  and  the  Jndgment  is  afllrmed* 


SsDuonoN  A»  A  CamniAL  Qivmsi,  OsmnuiXT:  8m  ihm  * 
to  Siaie  ▼.  Canxm,  S7  Am.  De&  405-411. 

In  PbOSSODTIONS  lOa  SSDUCnOH  AHD  BaSTABDT  PaOGUDDTOi^  ohild 
iDAy  be  showii  to  jury  when  of  age  which  will  taaahU  jury  to  jndg*  of  r»- 
MiDbUiioe:  Clark  ▼.  BratUtreet^  SO  Me.  454;  ante,  p.  221,  and  note;  bat  not 
when  the  child  is  a  mere  infuit:  Id.;  «•  in  the  caee  of  »  child  three 
of  age:  StaUr.  Dat^orikf  48  Iow%  43;  SO  Am.  Bep.  8S7. 


Statb  V.  Nabbows  Island  Club. 

[lOD  NOSTH  OaboUXA,  477.] 

Katxqabui  Watbrs.  —  Althoa^  riTen»  lakea,  eta,  are  not  atriotly  paUio 
watera,  yet  if  they  are  nayigable  in  fact  the  pnblie  haTe  a  right  to  their 
nae.  Sneh  waters  are  treated  as  jwUid  jwri»  in  so  far  as  th^  may  be 
properly  need  for  the  purposes  of  navigation  in  their  natural  state. 

OwHSB  ov  Bed  to  BirsB,  ava,  Nayioabui  nr  Fact  may  use  the  land 
and  whaterer  is  incident  to  it»  including  water  over  it»  in  any  lawful 
way,  bat  may  not  in  ao  doing  impede  or  materially  interfere  with  navi- 


Ixmxmaan  loa  OBSisuomio  Kayioabui  Wactbooubsi  most  charge  that 
each  obstmetion  was  not  "for  the  pnrpoee  of  utilising^''  eta,  where 
statnte  prohibiti  the  willfnl  obstracting  sooh  waters^  "except  for  the 
purpose  of  utilising  water  as  a  motiTe  power."  Bat  obstroeting  waters 
navigable  in  fact  is  indictable  at  common  law,  however,  nndertfae  com- 
mon-law  form. 

Xfn>Drci.  —It  is  hot  NsesasiaT  that  Ossrauuriass  nf  no  Wat  ov 
Kavxoatidn  shouu>  havb  Aotuaixt  InmnouED  with  oa  Doira  It 
LrjUBT  TO  Bbndsr  Thxic  a  NviSAHGi;  it  is  saffident  if  navigation 
was  thereby  rendered  lees  convenient^  secore,  and  expeditions.  So  iron 
posts  set  in  bed  of  navigable  river  may  obstmct  navigation,  altiioag^  no 
veesel  has  snstained  actoal  injnry  therefrom;  and  evidsnoe  that  Boms 
partionlar  veesel  had  snffered  harm  is  not  isfDirad. 

AUorney-Oensralj  for  the  state.  f 

L.  D.  Siariey  iox  the  defendant 

Mbbbimon,  J.  We  need  not  decide  whether  the  grant  from 
the  state,  under  which  the  defendant  claims  title  to  the  land 
covered  by  the  water  called  ^'Big  Narrows,"  charged  in  the 
indictment  to  have  been  obstructed,  was  or  was  not  void. 
The  evidence  produced  on  the  trial  went  directly  to  prove, 
and  the  jury  found  by  their  verdict,  that  the  water  was  part 
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of  a  navigable  soondy  and  that  it  was  in  fiiot  navigable  for  a 
large  class  of  nsefiil  vessels,  and  bad  been  nsed  by  the  pnblie 
for  the  purposes  of  navigation  for  a  long  while, — twenty-five 
or  thirty  years,  and  perhaps  longer.  If  the  water  referred  to 
was  thns  navigable,  the  public  had  the  right  to  use  the  same 
for  the  purposes  of  a  highway  and  navigation,  notwithstand- 
ing the  defendant  may  have  been  the  owner  of  the  bed  of  the 
river  or  sound.  In  that  case,  it  was  not  material  for  the  jury 
to  inquire  whether  the  defendant  was  such  owner  or  not. 

Navigable  waters  are  natural  highways, — so  recognised  by 
government  and  the  people, — and  hence  it  seems  to  be  accepted 
as  a  part  of  the  common  law  of  this  country,  arising  out  of 
public  necessity,  convenience,  and  common  consent,  that  the 
public  have  the  right  to  use  rivers,  lakes,  sounds,  and  parts 
of  them,  though  not  strictly  public  waters,  if  they  be  navigable 
in  fact,  for  the  purposes  of  a  highway  and  navigation,  em* 
ployed  in  travel,  trade,  and  commerce.  Such  waters  are 
treated  as  puhlid  juris  in  so  feur  as  they  may  be  properly 
nsed  for  such  purposes  in  their  natural  state.  The  publio 
right  arises  only  in  case  of  their  navigability.  Whether  they 
are  navigable  or  not  depends  upon  their  capacity  for  substan- 
tial use  as  indicated.  They  can  be  so  used  only  for  the  free 
passage  of  vessels;  the  public  have  only  the  right  of  naviga- 
tion. The  title  to  the  bed  of  the  river,  lake,  or  sound  in  such 
case,  and  all  special  privileges  and  advantages  incident  thereto, 
vest  and  remain  in  the  owner  thereof  subject  only  to  the  pub- 
lio easement.  He  may  use  the  land,  and  whatever  is  incident 
to  it,  including  the  water  over  it,  in  such  lawful  way  as  he 
will,  if  in  so  doing  he  does  not  impede  or  interfere  materially 
with  navigation.  The  limited  right  of  the  public  is  para- 
mount, and  shall  not  be  abridged:  Broadnaz  v.  JSaier,  94 
N.  C.  675;  55  Am.  Bep.  638;  Hodges  v.  WUUam$,  95  N.  C. 
881;  59  Am.  Bep.  242;  Gould  on  Waters,  sees.  86, 87, 90, 110; 
Wood  on  Nuisances,  sees.  576,  577,  579,  580. 

The  learned  counsel  for  the  appellant  pressed  upon  our 
attention  State  v.  Olen^  7  Jones,  321,  as  an  authorify  &vor^ 
ing  strongly  the  absolute  right  of  the  owner  of  the  whole  bed 
of  the  river.  This  is  certainly  a  misapprehension  of  the  real 
meaning  of  that  case.  The  river  to  which  it  referred  was 
ascertained  to  be  unnavigable,  and  the  case  does  not  contra- 
vene what  we  have  here  said.  Indeed,  the  court  recognized 
the  publio  right  in  case  of  the  navigability  of  the  stream.  It 
said:  ^*As  the  riparian  proprietor  of  the  land  on  both  sides  of 
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th«.  itiaMiii  heriB-olaarlf  entitled  to  the  anl  toiisdLy  MnMa-  tha 
riTerv  Babjeot  tb  an  eaaeKnent  in  the  public^  fine  the  poxposee  of 
the*  tnuoepertation  of  ILoaey  flour,  aski  other  aitLoleA-in  flats  and 
canoee."  It  appeared  that  flat-boata  were  ocoaaicmally  need 
ia  traneporting  the  articlca  named. 

It  Botms  that  the  pleader  intraded  that  the  indictment 
ahould  charge  an  offenee  under  the  statute  (Code,  sac.  1123) 
prohibiting  the  obetruction  of  watercourses^  but  it  cannot  be 
sustained  for  such  purpose,  because  that  statute  provides 
that  ''if  any  person  shall  willfully  &11.  any  tree,  or  wiUfuUy 
put  any  obstruotion,  eiuiopt  for  the  puiposea  of  utilising  water 
as  a  motive  power,  on  any  branch,  cieek,"  etc.,  and.  the  indict- 
ment does  not  charge,  as  it  ahouLd  do,  that  tha  obstruction 
charged  was  not  ''for  the  purpose  of  utilizing,"  etc;  Such 
oharge  is  essential;  without  it,  it  might  be  the  obstjruction 
was  for  a  lawful  purpose,  and  there  would  be.  no  o£fense:  State 
V.  Norman,  2  Dev.  222;  Stats  v,  TonUiMony  77  N.  C.  528; 
Archbold's  Criminal  Pleadings,  25*  ■  Moreover,  it  may  be 
doubted  whether  the  statute  was  intended  to  embraoe  this 
and  like  cases. 

But  to  obstruct  a  navigable  water  like  that  in  question  is 
indictable  at  common  law^  and  we  think  the  indictment  should 
be  upheld,  as  sufficient  to  charge  the  comnum-Iaw  offenses 
State  V.  ParrQtty  71  N.  C.  ail;  17  Am.. Rep.  6. 

We  oaonot  doubt,  that  the  iron  poets — fbom  two  to  three 
inches  ia  diameter — set  in  the  earth  under  the  water,  ud 
atanding  perpendicularly  through  and  several  feet  above  it»  at 
the  places  and  as  described  by  the  witnesses  on  the  tdal^ 
were  dangerous,  per  se,  to  the  class  of  vesaels  that  passed  and 
repassed  through  the  waters  mentioned  in  the  indictment 
They  were  a  standing  menace  to  navigation;  and  thougkitdid 
not  appear  ia  evidence  that  any  vessel  hsd  siiffexed  harm  from 
them  in  the  nature  of.  the'  matter,  many  vessde  might  have 
done  80,  and  the  evidence  tended  so  to  prove,  and.  tixejury  so 
ionnd*  It  is  not  neoessBry  that  dbstmotiona  plaieed  ia  the  way 
of  navigation  should  have  actually  interfered  mth  and  done 
it  injury  to  rsnder  them  a  nuisance;  it  ia  sufficient,  to  make 
fhem  such  if  they  rendered  such  navigation  less  convenient^ 
less  secure,  and  less  expeditious;  it  must  be  free:  and  unob- 
structed by  artificial  impediments  or  dangers:  Wood  on  Nuir 
sancea,  sees.  607,  608,  612. 

The  court  should  have  instructed  the  jury  that  if  the  iiOD 
fosts  were  such  as  described,  and  were  set  in  the  way  of  navi* 
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gation,  as  charged  in  the  indiotment,  fhey  oonstitated  a  nui- 
sance; bat  any  error  in  this  respect  was  cored  by  the  yerdict 
ofguilfy. 

The  instructions  of  the  eeiQrt^  flie  jnry  were  quite  as  fa- 
Torable  to  the  defendant  as  it  was  entitled  to  have,  and  the 
judgment  must  be  affirmed. 


Rkhr  'or  Ptrmo  so  Vm  «r  JK£m»jaDM  Bnsuii  is  BmrnwAr,  aad 
mMdiM  aTiilable  toTindiMilexii^tt  BMeztndsdaote  toDMfT.  Wkubm, 
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SUPREME  COTJET  OP  APPEALS 


WEST  VIRGINIA. 


PlOKENS   V.   EnIBBLT. 
l»  WK  VxMiiru,  LI 

br  Takxho  Am  Cketiitivo  AcorowxxDOKnn  ov  DnM  w  IffimBiwD 
Women,  a  LmnuLL  CoMPLiAiroi  witii  ib^  itatate  k  not  niiitiilt  Init 
a  sabstantiBl  oompliaooe  is  exacted. 

Iv  CmmncAn  ov  Ackkowlidgiiimt  bt  a  Miiiiitbp  Womajt,  the  vorde 
''willingly  aoknowledged  the  aame "  nmst  be  treated  as  the  eiiahralent 
of  the  words  "  willingly  ezeeated  the  same,"  preeoribed  in  the  statatory 
form  of  acknowledgment. 

OuermoAn  ov  Aokivowuedomsht  or  Died  bt  a  Mahetbp  Womait  mat 
BE  Impeaoued  akd  Atoided  by  proving  that  she  never  in  fact  ap- 
peared before  the  officer,  or  aoknowledged  the  deed  to  him;  and  this 
rale  will  be  enforced  against  an  innocent  purchaser  withont  notiee  thai 
the  certificate  is  Islse.  Bat  if  she  appeared  before  the  officer  lor  the 
parpose  of  making  the  acknowledgment,  and  attempted  to  do  in  some 
manner  what  the  law  required  to  be  done^  the  certificate  is  ccndnsiTe  of 
the  facts  therein  stated,  as  regards  innocent  porchasers. 

Btidbhoe  to  Imfeaob  the  Agkkowledomeht  or  a  Deed  sBOfTLD  be  or 

THE    OlEABEST,   STEONaEST,   AKD    MoST    CtoVTIVODIO    CKABAOfttL      It 

shonld  be  almost  as  strong  as  that  required  to  oorreot  aa  alleged  mistake 
in  a  deed,  and  should  not  be  loose,  cquiTocal,  or  open  to  reasonable 
doubt  or  oppoeing  presumptions. 

WlZNEflB,  OOMPBTEROT  OF.  —  JumOB  OJT  THE  PeAOE  IB  A  COMPBTBBT  WlT- 

HE88  to  impeach  a  certificate  of  acknowledgment  signed  l^  him;  and 
his  testimony  may  be  received  to  prove  that  the  grantor  never  appeared 
before  him,  nor  aoknowledged  the  deed. 
Husband  or  Wim  mat,  under  the  Statutes  or  West  Viboinia,  Give 
EvxDENOE  roR  OR  AOAZNsr  Eagh  Other  in  any  civil  action  or  proceed- 
ing, except  that  neither  may  disdoae  any  confidential  communication 
made  to  him  or  her  during  marriage. 

COMPXTENOT    or   TEniMONT    18  TO    BE    DeTEBMINBD    BT  THE    STATUTES  IN 

Force  at  the  time  it  is  read  in  evidence,  rather  than  by  the  statute  ex- 
isting when  the  evidence  was  taken. 
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Dm  ow  Gkheral  Gesdxtob  or  MAKTtnn>  Wokav  mm  wn  Comnnmi 
Amr  LiKif  or  charge  upon  her  separato  estate  prior  to  the  institatioii  of 
a  snit  to  sabject  each  estate  to  the  payment  of  saoh  debt  Her  general 
ereditors  have  no  priority  over  oao  another,  nnlesa  it  be  aoqoired  by  so- 
perior  diligence  in  proceeding  to  obtain  satiaf  action. 

/•  H.  Woods  and  F.  WoodSy  for  the  appellant 

Dayton  and  Daytonj  for  the  appellees. 

Johnson,  President.  On  the  twenty-eighth  day  of  August, 
1866,  Stephen  Arnold,  of  Barbour  County,  conveyed  to  his 
daughter,  Sarah  Jane  Knisely,  a  tract  of  land  in  said  county, 
''subject  to  this  condition,  that  the  same  shall  not  operate  as 
a  conveyance  of  the  legal  title  to  said  land,  or  the  right  to  the 
possession  thereof^  until  after  the  death  of  the  said  Stephen 
Arnold."  On  the  fifteenth  day  of  December,  1868,  L.  TJL 
Knisely  and  the  said  Sarah  Jane  Enisely,  his  wife,  executed 
their  joint  and  several  bond  to  James  Pickens  for  the  sum  of 
$1,650.  On  the  ninth  day  of  September,  1871,  the  same  par- 
ties executed  and  delivered  to  the  said  James  Pickens  their 
bond  for  $1,200.  On  the  fifteenth  day  of  December,  1868, 
Knisely  and  wife  conveyed  in  trust  to  R.  W.  Daniels,  trustee, 
to  secure  the  payment  of  said  $1,660  bond,  the  said  tract  of 
land  conveyed  to  Sarah  Jane  Knisely  by  her  father,  Stephen 
Arnold.  This  deed  was  acknowledged  by  the  grantees  before 
Michael  Simon,  a  justice,  on  the  eighteenth  day  of  December, 
1868,  and  was  recorded  on  the  same  day.  The  certificate  of 
acknowledgment  as  to  Mrs.  Knisely  is  as  follows: — 
"West  Virginia,  Barbour  County,  to  wit: — 

^'I,  Mikel  Simon,  justice  of  Union  township,  in  the  county 
aforesaid,  do  certify  that  Sarah  Jane  Elnisely,  the  wife  of  the 
above-named  L.  M.  Knisely,  personally  appeared  before  me  in 
my  township,  and  being  examined  by  me  privily  and  apart 
from  her  husband,  and  having  the  above  deed  of  trust  date 
December  15, 1868,  fully  explained  to  her,  she,  the  said  Sarah 
Jane  Knisely,  acknowledged  the  said  wrightly  to  be  her  act, 
and  declared  that  she  had  willingly  acknowledged  the  same, 
and  did  knot  wish  to  retract  it.  Given  under  my  hand  this 
eighteenth  day  of  December,  1868. 

'*  Michael  Simon,  Justice.** 

On  the  ninth  day  of  September,  1871,  the  same  parties  con- 
veyed the  same  land  to  Nathan  J.  Coplin,  trustee,  to  secure 
the  said  twelve-hundred-dollar  bond,  and  on  the  same  day 
acknowledged  the  said  deed  before  Henson  L.  Ho£f,  justice. 


Digitized  by 


Google 


624  PxcKBRB  V.  EzfiBELT.  [W.  Virginia, 

The  acknowledgment  is  in  almoet  the  same  words  as  the 
acknowledgment  before  Justice  Simon,  concluding  as  to  Mrs. 
Elnisely:  '^  And  being  examined  bjr  me  privily  and  apart  from 
her  husband,  and  haying  the  above  deed  of  trust,  dated 
September  9,  1871,  fully  explained  to  her,  she,  the  said 
Sarah  Jane  Knisely,  achnowledg  the  said  wrighting  to  be  her 
act,  and  declared  that  she  had  wiUingly  achnowledg  the  same, 
and  did  not  wish  to  retract  it." 

At  April  rules,  1874,  Pickens  filed  his  bill  in  the  circuit 
court  of  Barbour  County,  setting  forth  the  above-stated  facts, 
and  praying  that  the  said  deeds  might  be  construed  to  ascer- 
tain what  interest  Sarah  Jane  ELnisely  had  in  the  land,  and 
that  all  the  interest  of  Knisely  and  wife  therein  might  be  sold, 
and  the  proceeds  of  sale  be  applied  to  discharge  said  trust 
liens  and  for  general  reliefl  Sarah  Jane  Knisely  answered  the 
bill;  and  in  her  answer  she  admitted  the  execution  of  the 
bonds,  but  averred  that  she  was  only  the  surety  of  her  hus- 
band, and  that  her  separate  estate  could  not  be  sold  to  pay 
said  debts.  She  admits  she  signed  said  deeds,  but  says  she 
signed  them  by  direction  of  her  husband.  As  to  her  alleged 
acknowledgment  of  the  deed  of  December  15,  1868,  she  says: 
"  She  utterly  denies  that  the  same  was  ever  acknowledged  by 
her,  and  she  says  that  the  certificate  of  acknowledgment  and 
privy  examination  of  and  by  her  of  Justice  Michael  Simon,  of 
the  date  of  the  eighteenth  day  of  December,  1868,  as  the  same 
seems  to  be  appended  at  the  foot  of  the  .said  deed,  is  wholly 
erroneous;  and  contrary  to  truth  and  fact."  As  to  the  acknowl- 
edgment of  the  second  deed  of  iiust,  she  is  silent  in  this  an- 
swer. She  filed  an  amended  answer,  in  which  she  claimed 
that  the  certificates  of  her  privy  examination  to  said  deeds 
were  fatally  defective,  and  aaid  deeds  were  not  binding  on  her. 

L.  M.  Knisely  answered  the  bill,  and  in  his  answer  said: 
^'Bespondent  did  insist  upon  his  wife  and  co-defendant,  Sarah 
Jane  Knisely,  signing  said  obligation  as  orespondent's  surety, 
which  she  thereupon  did;  and  she  also  in  like  manner  signed 
her  signature  to  the  said  trust  deed;  but  he  denies  that  she 
acknowledged  the  same,  and  says  that  the  certificate  of  the 
justice  to  the  facts  stated  in  it  as  to  his  said  wife's  acknowl- 
edging the  said  deed  are  untrue,  and  were  procured  to  be  done 
by  the  plaintiff  for  the  purpose  of  acquiring  by  fraud  the  real 
estate  of  his  wife  in  security  and  discharge  and  satisfaction 
of  his  demand  against  this  respondent,  who  was  unable  to  pay 
him  otherwise."    He  says  nothing  about  the  certificate  to  the 
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Meond  tmst-deed.    He  pleads  usury  in  tlie  debt,  and  clmas 
that  he  is  entitled  to  be  relieved  of  all  uBurioiis  excess. 

Depositions  were  taken.  The  cause  was  referred  to  a  com- 
missioner to  state  an  account.  The  report  was  filed  and  ex- 
ceptions indorsed,  which  were  not  passed  upon  by  the  court 
On  the  80th  of  October,  1883,  the  court  dismissed  the  bill,  with 
costs.    From  this  decree  Pickens  appealed. 

The  court  must  have  dismissed  the  bill,  because  in  its  opiii* 
ion  the  certifioate  of  acknowledgment  of  Mrs.  Enisely  to  fbo 
two  deeds  of  trust  executed  by  her  on  her  separate  estate 
were  fiitally  defective;  for  if  they  are  not,  one  of  the  deeds  a* 
least  would  be  good,  even  if  the  other  should  be  held  void,  oa 
the  ground  that  she  never  acknowledged  it  at  all. 

Are  the  two  certificates  above  referred  to  fatally  defective  T 
It  is  well  established  by  our  court  that  a  literal  compliance 
with  the  statute  is  not  required,  but  there  must  be  a  substan* 
tial  compliance  with  all  the  requirements  thereof:  Wat8€n  r. 
Michad,  ai  W.  Va.  568.  Do  the  certificates  substantially  com* 
ply  with  the  statute?  We  have  but  one  case  in  our  court 
having  any  bearing  upon  the  subject,  and  that  is  Watwn  v. 
Michael^  «upra,  where  it  was  decided  that  the  words  '^  and  the 
deed  being  read  to  her''  were  not  equivalent  to  the  words  re- 
quired by  the  statute, ''  being  fully  explained  to  her."  In  all 
of  the  other  cases  there  was  a  clear  omission  of  one  or  more 
of  the  positive  requirements  of  the  statute.  Here  the  omitted 
words  are,  ^^ willingly  executed  the  same";  and  the  substi- 
tuted phrase  is,  "had  willingly  acknowledged  the  same.'' 
These  certificates  show  that  the  married  woman  personally 
appeared  before  the  justice,  and  proceed,  ''and  being  exam- 
ined by  me  privily  and  apart  from  her  husband,  and  having 
the  above  deed  of  trust  date  December  15, 1868  [in  the  one 
•  case,  and  September  9,  1871,  in  the  other],  fully  explained 
to  her,  she,  the  said  Sarah  Jane  Enisely,  acknowledged  the 
writing  to  be  her  ae[t,  and  declared  that  she  had  willingly 
acknowledged  the  sume,  and  did  not  wish  to  retract  it." 

In  Boyhim.  v.  J2ain,  28  Ala.  832, 65  Am.  Dec.  849,  the  statute 
required  the  certificate  to  show  ^  that  she  signed  and  sealed 
and  delivered  the  same  as  her  voluntary  act  and  deed,  with- 
out any  fisar,  threats,  or  compulsion  of  her  husband."  The 
certificate  showed  'Hhst  she  signed,  sealed,  and  delivered  the 
above  instrument  cf  mortgage  deed  on  her  own  fiiee  will  and 
aooord,  and  without  any  Ibar,  persuasion,  or  tiueatefirom  her 
odd  husband,  and  ibr  the  express  purposes  therein  elated.^ 

Am.  St.  Bbp.,  Vol.  VL— 40 
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The  ooort  decided  that  the  oertifioate  was  ziot»  either  in  wotds 
or  snbBtance,  the  acknowledgment  reqoized  by  law.  It  was 
eeeential  that  she  ehonld  acknowledge,  among  other  thingB, 
that  she  executed  the  mortgage  '^  without  any  fear."  She  has 
not  acknowledged  this,  nor  anything  in  substance  the  same. 
It  will  not  do  to  say  she  acknowledged  something  like  it 
Resemblance  is  not  identity.  Fear  may  exist  on  the  part  of 
the  wife  without  any  force,  persuasion,  or  threats  fix>m  the 
husband.  Her  acknowledgment  that  she  executed  the  deed 
on  her  own  free  will  and  accord  is  not  identical  in  substance 
with  acknowledging  that  she  executed  it  freely,  without  any 
fear  of  her  husband.  Fear  may  exist,  and  often  does  exist, 
in  a  degree  so  moderate  as  not  to  destroy  the  freedom  of  the 
wiU." 

In  Pennsylyania,  the  statute  required  that  the  person  takii^ 
cne  acknowledgment  ^'  should  read  to  the  wife,  or  otherwise 
make  known  to  her  the  frill  contents  of  the  deed."  In  ifc/fi- 
tyre  v.  Ward^  6  Binn.  296,  6  Am.  Dec.  417,  it  appeared  that  the 
certificate  of  acknowledgment  showed  that  the  wife  '' acknowl- 
edged the  indenture  of  bargain  and  sale  to  be  her  act  and 
deed,  according  to  its  true  intent  and  meaning,  and  the  land 
and  premises  therein  mentioned  to  be  bargained  and  sold 
with  all  and  every  the  appurtenances  to  be  the  right,  title, 
interest,  estate,  and  property  of  the  within-named  Samuel 
Todd,  his  heirs  and  assigns  forever."  The  court  held  that  a 
substantial  compliance  with  the  statute.  Tilghman,  C.  J.,  for 
a  majority  of  the  court,  said:  "  She  knew  then  that  the  land 
was  conveyed  to  Todd  in  fee-simple,  which  is  the  essential 
part  of  the  deed;  and  it  may  be  fairly  presumed  that  this  was 
communicated  to  her  by  the  justices  who  took  her  acknowledg- 
ment, although  I  do  not  consider  that  to  be  material,  pro> 

vided  it  appears  she  had  the  knowledge Considering 

the  whole  of  this  certificate,  then,  it  sufficiently  appears  that 
the  contents  of  the  deed  were  known  to  her." 

In  ShalUr  v.  Brand,  6  Binn.  435, 6  Am.  Dec.  482,  it  appeared 
the  statute  directs  the  person  taking  the  acknowledgment  of  a 
married  woman  '^  shall  examine  the  wife  separate  and  apart 
from  her  husband,  and  shall  read  or  otherwise  make  known 
to  her  the  full  contents  of  the  deed;  and  if,  upon  such  separate 
examination,  she  shall  declare  that  she  did  voluntarily,  and 
of  her  own  free  will  and  accord,  seal,  and  as  her  act  and  deed, 
deliver  the  said  deed,  without  coercion  or  compulsion  by  her 
husband,  then  the  said  deed  shall  be  good  and  valid."    Tba 
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oertifloate  as  to  the  wife  sbowed  only  fliii:  '*8kie,4lM  Mdd 
Catharine,  being  of  fall  age,  separate  and  apart  fiEiom  her  ha^ 
band  by  me  examined,  and  the  full  contents  made  known  ta 
her,  voluntarily  consenting  thereto.*'  In  this  case,  Tilghman, 
C.  J.,  delivering  the  opinion  of  the  coart^  said:  *^It  is  noi 
straining  the  expression  '  voluntarily  consenting  thereto'  too 
£Eur  to  say  that  it  implies  she  declared  that  she  exeonted  the 
deed  voluntarily,  and  that  is  sufficient;  for  if  the  exeontioQ 
was  voluntary,  it  was  without  coercion  or  compulsion.  I  am 
clearly  of  opinion,  therefore,  that  by  this  deed  the  estata  of 
the  wife  was  legally  conveyed/' 

We  do  not  say  that  we  approve  those  two  decisions  in  their 
entirety,  but  cite  them  to  show  how  liberal  the  supreme  court 
of  Pennsylvania  has  been  in  holding  words  used  to  be  the 
equivalent  of  those  required  by  the  statute.  We  shall  not 
have  to  go  to  this  extent  of  liberality  to  hold  the  certificates 
here  a  substantial  compliance  with  the  statute. 

In  giving  a  construction  to  the  language  used,  we  must  look 
to  the  whole  certificate,  just  as  we  would  in  construing  any 
other  instrument.  The  justice  certifies  that  he  has  examined 
Mrs.  Enisely  separately  and  apart  &om  her  husband;  that 
during  such  privy  examination  he  fully  explained  to  her  the 
said  writing;  that  she  then  acknowledged  the  same;  that  she 
then  declared  that  she  '^  had  willingly  acknowledged  the  same^ 
and  that  she  did  not  wish  to  retract  it"  When  it  is  said  she 
had  willingly  acknowledged  the  same,  it  seems  dear  to  us, 
taking  the  whole  certificate  together,  it  was  not  meant  that 
she  had,  during  the  privy  examination  then  being  had,  ^'will- 
ingly admowledged  the  deed."  There  would  be  no  meaning  in 
that.  It  was  not  the  duty  of  the  justioe  to  sak  her  whether 
she  was  willingly  then  acknowledging  the  paper,  or  whether 
she  was  willingly  then  declaring  that  she  had  "willingly"  ex- 
ecuted the  same,  and  did  not  then  wish  to  retract  it. 

If  we  give  the  certificate  the  construction  contended  for  by 
counsel  for  appellee,  we  would  have  to  hold  that,  during  her 
examination  separate  and  apart  fixmi  her  husband,  she  ac- 
knowledged the  deed,  and  declared  that  she  had  willingly 
then  adimowledged  it,  and  she  did  not  wish  to  retract  the 
acknowledgment  thus  willingly  made.  What  was  it  she  do* 
clared  that  she  did  not  wish  to  retraotf  Certainly,  the  axo- 
cution  of  the  deed.  And  when  she  dedared  that  she  ^'had 
willingly  acknowledged  the  deed,"  she  meant  that  she  had 
willingly  executed  it;  that  is,  she  deolared  that  she  had  wQI- 
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iiigiy  silpied  and  aeakd  the  deed,  free  from  the  control  of  her 
hteband,  niti  thai  act  bIm  cBd  not  wish  to  retraet  This  b 
Ae  true  seDee  and  eonstnietioB  of  the  instmment;  and  it 
wonld  be  technical  indeed  to  hold  that  this  was  not  a  sub- 
Btantial  compliance  with  the  etatntory  requirement.  In  the 
case  of  Baykiim  t.  iZbm,  28  Ala.  332,  66  Am.  I>ec.  849,  there 
were  no  words  need  which,  by  any  reasonable  constmction, 
oonld  be  held  to  mean  that  she  had  executed  the  deed  with- 
oat  any  fear  ef  husband.  It  was  necessary  that  such  words 
should  be  need.  Here,  we  think,  it  is  plain  that  ereiy  re- 
quirement of  the  statute  was  compUed  with. 

But  as  to  the  deed  of  December  15, 1868,  a  more  serious 
question  is  zaised.  The  answers  of  the  defendants  both  plead 
the  fact  that  Mrs.  Kniaely  ne¥er  acknowledged  that  deed  at 
all.  This  is  sustained  by  her  own  deposition,  and  also  by  the 
deposition  of  her  husband,  L.  M.  Knisely,  and  by  the  justice, 
Michael  Simon;  and  th^!e  is  not  a  parfeide  of  cYidence,  saTO- 
the  certificate  itself,  to  contradict  these  witnesses.  This  raises 
the  interesting  question,  whether,  under  any  circumstances,  the 
certificate  of  the  justice  or  notary  to  the  examination  of  a 
married  woman  can  be  contradicted  by  parol;  and  the  further 
question,  whether,,  if  so,  the  evidence  of  the  justice  or  notary 
is  competent  to  impeach  it.  The  case  ol  Harkim  t.  Forsyth^ 
11  Leigh,  294,  takes  Tery  strong  ground  against  both  proposi- 
tions. 

In  that  case  a  bill  was  filed  to  enforce  a  deed  of  trust 
Mrs.  Harkins,  in  her  answer,  admitted  that  she  signed  the 
deed.  She  ayerred  that  the  two  justices  of  the  peace  asked 
her,  in  the  presence  of  her  husband,  if  she  acknowledged  it  to 
be  her  act  and  deed,  and  had  willingly  signed,  sealed,  and  de» 
livered  the  same,  and  whether  she  wished  to  retract  it.  But 
she  averred,  and  she  charged  the  fact  to  be,  that  the  justices 
did  not  read  the  deed  to  her,  nor  in  any  manner  whaterer 
explain  it  to  her.  On  the  part  of  the  defendants,  the  deposi- 
tions of  both  the  justices  were  taken;  and  they  say  that  they 
did  not  read  or  explain  the  deed  to  Mrs.  Harkhis,  it  not  being 
their  habit  to  do  so.  The  court  decreed  the  land  to  be  sold. 
Elizabeth  Harkins  appealed.  Tucker,  president,  said  the 
question  was  one  of  great  importance,  and  of  first  impression 
in  that  court.  After  stating  that,  at  common  law,  a  married 
woman  could  not,  by  joining  m  a  deed,  bar  herself  or  those 
daxming  under  her  of  her  own  estate,  he  said:  ^In  prooess  of 
time^  fines  were  adapted  to  this  end,  by  whidi  the  rq;hts  of  a 
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wi/e  might  be  fivcceaBfiill j  pasBed.    But  to  jmrcot  iaiporiliaQ 

upon  her,  it  was  at  length  provided  hj  «ta*aie  that  ipiiero 
a  feme  covert  was  one  of  the  parties  to  a  fine,  she  should  be 
privily  examined,  and  if  she  teftised  her  asseat,  the  fine 
should  not  be  kried.  He  says  this  proceeding  was  the  pro- 
totype of  our  privy  examination.  But  though  the  privy  ex* 
amination  was  positively  enjoined  by  statute,  yti  it  m  feme 
was  allowed  to  acknowledge  a  fine  wiliioat  examination^  it 
nevertheless  bound  her,  and  could  not  be  revened;  tot  she 
ooukl  not  contradict  the  record,  whadai  set  forth  her  examiaa- 
tion.  He  shows  that,  in  Virguiia,  as  a  substitnte  for  the  fine, 
a  deed  accompanied  by  a  privy  examination  of  the  feme  has 
been  adopted,  which  could  be  either  befora  a  court  ef  xeooid 
or  before  two  justices  of  the  peace.  In  both  eases,  the  same 
requisitions  exist.  Where  this  examination  is  had  in  court, 
it  must  be  conceded  that  it  i%  altogether  coDclnsive,  and  that 
no  allegation  can  be  admitted  to  contradict  the  entry,  how- 
ever much  that  may  be  at  variance  with  the  real  facts.  The 
second  mode  of  privy  examination  is  by  two  justioes  of  the 
peace;  and  it  seems  to  be  supposed  that,  because  it  is  a  mat- 
ter in  pain,  the  certificate  of  the  justices  may  be  directly  con- 
tradicted and  the  deed  vacated  by  tiie  testimony  of  witnesses, 
and  even  by  the  depositions  of  tfcue  justioes  themselves.  He 
says  such  a  position  is  at  variance  with  the  spirit  and  object 
of  the  law,  and  also  with  the  very  terms  of  the  law«  He 
forther  says:  "If  the  door  be  once  opened  to  the  contradiction 
of  the  magistrates'  certificates,  where  is  the  point  at  which  we 
shall  stop?  The  writing  must  be  explained;  and  if  the  cer- 
tificate that  it  was  explained  can  be  contradicted,  what  shail 
prevent  inquiry  whether  it  was  truly  explained?  For,  if  not 
truly  explained,  the  condition  of  the  fewM  is  sorely  not  better 
than  if  the  deed  were  not  explained  at  all To  me,  in- 
deed, it  seems  that  the  demon  of  misdiief  could  not  suggest  a 
notion  better  calculated  to  throw  all  things  in  relation  to  titles 
into  their  original  chaos  than  the  establishment  of  the  princi- 
ple here  contended  for." 

He  admits  that,  notwithstanding  the  oondusii^ieness  of  the 
certificate  at  law,  i3ubfeme  may  be  relieved  in  equity  when  it 
has  been  obtained  by  the  fraud  of  tiis  party  cisiming  under 
the  deed.  In  that  case,  there  was  no  proof  of  fiaud.  At  most 
it  was  the  omissioKi  to  carry  out  one  of  the  requirements  of  the 
statute.  It  is  a  very  different  case  in  whidi  the  married  wo- 
man was  not  before  the  justice  at  aQ,  or,  being  there,  had 
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podtiTely  reftuwd  to  acknowledge  the  deed,  or  make  the  decla- 
lation  that  she  had  willingly  executed  and  did  not  wish  to 
letract  it,  and  the  justice  willfully  or  corruptly  in  the  one  case 
or  the  other  certifies  to  falsehoods  throughout. 

In  SoOina  v.  Menager,  22  W.  Va.  461,  this  court  followed 
Barkins  y.  Fonythj  supray  and  decided  that,  in  a  case  like  that, 
where  there  was  no  proof  of  fraud,  the  feme  covert  will  not  be 
permitted  by  parol  evidence  to  contradict  the  facts  set  out  in 
the  certificate  of  her  private  examination,  acknowledgment, 
and  declaration,  so  as  to  avoid  the  effect  of  the  deed  of  trust, 
unless  she  first  establish  by  evidence,  satisfactorily,  that,  with 
the  concurrence  of  those  claiming  under  the  deed  of  trust,  the 
married  woman  has  been  defrauded  or  imposed  upon  by  the 
pretended  privy  examination,  acknowledgment,  and  declara- 
tion. 

The  authorities  hold  that  the  certificate  by  a  justice  or 
notary  of  the  privy  examination,  acknowledgment,  and  decla- 
ration of  a  married  woman  as  to  the  execution  of  a  deed  by 
her  is,  in  its  nature,  a  judicial  act,  and,  in  the  absence  of  fraud 
or  duress,  is  ccmdusive  of  the  &cts  certified;  that  a  purchaser 
honafidej  and  without  participation  in  or  notice  of  the  fraud, 
is  protected  by  it;  but  as  to  all  other  persons,  parol  evidence 
is  admissible  to  show  fraud  or  duress  connected  with  the  ac- 
knowledgment: White  V.  Oreen^  107  Mass.  825;  Moore  v.  Ful- 
br,  6  Or.  272;  25  Am.  Rep.  524;  Singer  MJg.  Co.  v.  Bool,  84 
Pa.  St.  442;  24  Am.  Rep.  204;  JohnaUm  v.  WaUace,  58  Miss. 
831;  24  Am.  Rep.  699;  SUme  v.  Montgomery,  85  Miss.  88; 
Boenaveh  v.  Marah,  54  Tex.  201;  38  Am.  Rep.  623;  WiUiame 
T.  Powers,  48  Tex.  141;  Louden  v.  Blythe,  87  Pa.  8t.  22;  67 
Am.  Dec.  442;  Miehener  v.  Cavender,  38  Pa.  St.  334;  80  Am. 
Dec.  486;  Jameeon  v.  Jamesonj  3  Whart  457;  Sdirader  v. 
Decker,  9  Pa.  St.  14;  49  Am.  Dec.  538;  Baldwin  v.  Snowden, 
11  Ohio  St  208;  78  Am.  Dec.  803;  Heeler  v.  OUrngow,  79  Pa. 
fit.  79;  Ennor  v.  Thompson,  46  HI.  214;  Luehman  v.  Harding, 
S5  Id.  506;  Kerr  v.  BtuseU,  69  Id.  666;  18  Am.  Rep.  684; 
BeUins  v.  Menager,  22  W.  Va.  461;  Henderson  v.  Smith,  26 
Id.  829;  68  Am.  Rep.  139. 

Sehrader  v.  Decker,  supra,  was  a  very  hard  case,  and  yet  it 
was  held  that,  even  under  those  circumstances,  a  bona  fide 
purchaser  without  notice  could  not  be  afiected  by  the  fraud; 
but  in  that  case,  the  wife  was  relieved,  because  the  grantee 
participated  in  tiie  fraud.  The  circumstances,  as  stated  by 
the  judge^  were  as  follows:  The  deed  was  given  to  a  tavern- 
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keeper,  partly  in  payment  of  a  profligate  hueband's  debt  con- 
tracted in  a  conrse  of  dronkennesB  and  debauchery,  and  was 
thns  procured:  Means,  the  grantee,  attended  by  hie  wife  and 
a  man  called  Doninger,  who  had  no  proper  concern  with  the 
bneinefis,  and  an  inexperienced  justice  picked  up  by  the  way, 
repaired  to  the  house  of  the  husband,  while  the  wife  was  in  the 
throes  of  childbirth.  Means,  his  wife,  and  Doninger  entered 
the  sick  woman's  chamber,  and  met,  in  the  first  instance,  with 
a  repulse  they  had  reason  to  expect.  It  was  not  until  she  had 
been  badgered  for  two  hours,  and  worn  out  by  the  importunity 
of  her  husband,  as  well  as  deceived  with  false  assurances  by 
the  rest  of  the  party  of  her  husband's  right  and  ability  to 
redeem  the  land,  that  they  worked  her  to  their  wilL  The 
justice  was  then  called  in,  and  having  first  asked  her,  in  the 
presence  of  her  husband,  whether  the  instrument  she  had  exe- 
cuted was  her  deed,  he  signed  the  certificate  which  had  been 
brought  along  for  the  occasion.  Chief  Justice  Gibson  then 
says:  "If  these  circumstances  are  proved,  particularly  the 
crisis  selected  for  the  transaction,  the  instruments  employed 
to  bend  her  to  their  purpose,  and  the  deception  efiected  by  the 
false  assurances,  they  will  show  the  existence  of  a  conspiracy 
to  strip  her  of  her  property  by  force  and  firaud;  and  the  jury 
will  have  no  more  to  do  than  to  find  for  the  plaintiflT  all  the 
land  which  had  not  been  paid  for  to  Means  or  his  voluntary 
grantee,  and  all  that  may  have  been  paid  for  with  knowledge 
of  the  fraud.  To  do  less  would  disgrace  the  administration 
of  justice."  The  judgment  was  reversed,  and  a  new  trial 
granted. 

In  Cmtral  Sank  v.  Oapdand^  18  Md.  805,  81  Am.  Dec. 
697,  it  appeared  that  a  wife  was  by  threats  and  intimida* 
tion  induced  to  sign  and  acknowledge  a  mortgage  deed.  A 
bill  was  filed  to  foreclose,  and  the  wife  in  her  answer  pleaded 
the  threats  and  intimidation,  and  proof  was  taken  which 
clearly  showed  it.  It  did  not  appear  that  the  grantee  partici- 
pated in  the  fraud,  or  had  any  notice  of  it;  yet  the  court  held 
that  the  fact  the  mortagagee  took  no  part  in  the  execution  of 
the  mortgage  by  the  wife  does  not  strengthen  his  right  to  set 
it  up  as  valid,  nor  impair  hers  to  avoid  it  The  acceptance  of 
a  mortgage  implies  adoption  by  the  mortgagee  of  the  hus- 
band's agency  in  procuring  it. 

This  decision  we  disapprove,  as  it  seems  to  us  to  be  against 
both  reason  and  authority.  As  between  the  grantor  and 
grantee,  who  participated  in  the  fraudulent  execution  or  ao- 
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knowledgment  of  the  deed,  it  i8»  in  a  ooort  of  eqmAy,  ^pen  to 
Impeachment;  bat  where  the  grantor  signed  and  acknowl- 
edged the  deed,  it  cannot  be  impeached  as  to  an  innocent 
pttrcfaaser.  But  how  stands  the  case  of  a  married  woman 
whose  acknowledgment  of  a  deed  appears  regular,  on  its  face, 
yet  she  never  appeared  before  the  justice  who  wrote  the  ao- 
knowledgment  ? 

In  Michemr  v.  Cavender,  38  Pa.  St  834,  80  Am.  Dec.  486, 
the  court  decided  that,  where  in  a  mortgage  of  a  married 
woman's  separate  estate  the  alderman  falsely  or  by  mistake 
certified  to  the  separate  examination  and  acknowledgm^it  of 
the  wife,  who  neither  signed  the  mortgage  nor  appeared  before 
him,  the  mortgagee  will  be  affected  by  the  fraud,  though  he 
was  not  present  at  the  acknowledgment  nor  informed  of  what 
passed.  He  will  not  be  presumed  to  be  a  bona  fide  purchaser; 
nor  is  it  necessary  to  prove  notice  to  him  of  a  fraudul^it  mis- 
taka  Woodward,  J.,  after  stating  the  law,  as  we  have  above, 
said:  "Such  is  the  doctrine  of  the  cases  in  our  books,  and  on 
the  strength  of  it  the  learned  judge  ruled  that  the  gross  blun- 
der, if  not  fraud,  of  the  alderman  in  certifying  to  the  separate 
examination  and  acknowledgment  of  a  wife,  who  had  not 
signed  the  mortgage,  nor  appeared  bel<u:e  him,  could  n(^  affect 
Cavender,  the  mortgagee,  because  he  was  not  present  when 
the  mortgage  was  acknowledged,  and  was  never  inlormed  of 
what  passed,  and  that  he  was  to  be  presumed  to  be  a  benm 
fide  purchaser.  If  the  doctrine  of  notice  is  to  be  applied  in 
this  manner,  no  married  woman's  estate  is  safe,  and  the  stair 
utes  that  have  been  passed  for  her  protection  are  as  wortUeas 
as  waste  paper;  for  whenever  her  husband  goes  into  a  con- 
spiracy to  strip  her  of  her  lands,  the  transaction  is  not  likely 
to  be  attended  with  any  circumstances  of  notice  ihai  are  6«Mh 
ceptible  of  proof.  Here,  tor  instance,  is  a  mortgage  upon  Mrs. 
llichener's  separate  estate  made  to  a  conveyancer,  and  duly 
witnessed  and  acknowlediged,  which,  for  aught  that  SLppeen 
of  record,  she  never  saw  nor  heard  of  until  she  was  sued 
upon  it  by  this  eoire  fadae.  Her  name  a^^ars  to  the  printed 
copy  on  our  paper  books,  but  when  or  by  whom  it  was  snt>- 
scribed  to  the  original  instrument  does  not  appear.  It 
certainly  was  not  there  when  the  alderman  witnessed  and 
acknowledged  the  mortgage.  The  statute  requires  the  signa- 
ture to  precede  the  acknowledgment,  and  without  signature  and 
acknowledgment  according  to  the  statute  it  is  not  and  cannot 
be  a  mortgage  on  her  estate.    To  call  the  mortgagee  a  hmm 
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/cU  pfarehasec,  and  to  put  lier  to  pcoof  that  he  knew  she  hmi 
beea  cheated*  woahi  be  like  maJEing  her  right  to  reclaim  stolen 
goods  d€|)eDdeat  on  the  recdver's  knowledge  of  the  felony. 
Sojipose  the  mortgage  was  a  forgery  ont  and  out^  and  Caven- 
der  chose  to  diiTest  his  money  in  a  purchase  of  it,  must  it  be 
enforced  because  he  did  not  know  he  was  buying  a  forged  in- 
etmment?  An  inetnunent  known  to  be  forged  would  not  be 
purchased,  and  would  therefore  be  worthless  to  the  forger. 
Counterfeit  notes  would  never  be  issued,  if  a  herald  went  be- 
fore to  proclaim  their  spuriousneas.  But  because  tbey  are 
taken  without  notice,  do  they  become  genuine?  Is  every 
bank  and  iudividual  to  redeem  whatever  obligations  bona  fide 
holders  may  obtain  against  them,  without  regard  to  the  ques- 
tion whether  the  obligations  have  ever  issued  or  notf  To 
carry  the  law  of  notice  to  such  an  extent  would  subvert  all 

law  and  juatice The  only  excuse  the  aldernum  gives 

for  his  reckless  conduct  is,  thai  'George  told  me  it  was  a  tem- 
porary matter,  and  that  he  would  make  it  all  right,  if  Mr. 
Cavender  objected.'  To  Qeorge  and  the  alderman  Mr.  Gaven- 
der  must  look  to  make  it  all  right;  but  he  most  not  touch 
Mrs.  Michener's  aeparate  estate  by  means  of  such  a  mort- 
gage." 

In  Ml€n  V.  Lmoir^  63  Miss.  821,  the  bill  was  filed  to  fixre- 
close  a  zQortgage  purporting  to  have  been  executed  by  both 
husbafid  and  wife,  and  purporting  to  have  been  acknowledged 
by  the  wife.  In  her  answer,  she  stated  that  ''the  deed  was 
signed  by  her,  but  was  never  acknowledged,  because,  when 
she  went  to  Beulah  for  the  purpose  of  acknowledging  said 
mortgage,  she  was  informed  that  the  clerk  of  the  probate 
court,  John  B.  Hunt,  was  intoxicated,  and  declined  to  see  her, 
and  she  left  the  mortgage  in  the  store  of  Martin  and  Christ- 
mas, adjoining  the  office  of  said  clerk,  intendiog  to  return  and 
acknowledge  it;  but  she  never  did  see  said  clerk,  John  B. 
Hunt,  in  relation  thereto,  and  never  did  acknowledge  said 
mortgage  before  said  Hunt,  or  any  other  officer."  Thomas 
B.  Lenoir,  in  bis  deposition,  stated  that  he  went  to  Beulah  to 
get  the  mortgage,  that  it  was  then  in  the  hands  of  the  clerk, 
and  there  was  no  certificate  of  acknowledgment  to  it.  The 
«lerk,  John  B.  Hunt,  stated  to  deponent  that  '^he  had  been 
-told  Mrs.  Lenoir  bad  been  there,  but  he  was  not  fit  to  be  seen 
by  a  lady,  and  did  not  see  her,  and  had  not  seen  her  since; 
but  as  she  had  previously  acknowledged  a  similar  mortgage 
hefore  him.  and  he  knew  her  handwriting,  he  would  not  give 
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fham  any  fiirfher  trouble,  but  would  certify  to  if  Lenoir 
el8o  stated  in  his  deposition  that  the  eertifioate  of  acknowl- 
edgment by  Mrs.  Lenoir  to  the  mortgage  was  made  by  the 
clerk,  John  B.  Hunt,  at  deponent's  request.  There  was  some 
other  testimony.  The  court  ordered  a  sale  of  the  mortgaged 
property,  and  an  appeal  was  taken. 

Campbell,  J.,  delivering  the  opinion  of  the  court,  said:  ''We 
cannot  escape  the  conclusion,  after  an  earnest  effort  to  aymd 
it,  that  the  mortgage  was  never  acknowledged  by  Mrs.  Lenoir, 
and  that  the  certificate  that  she  had  acknowledged  it  is  un- 
true.  A  proper  acknowledgment  is  an  essential  part  of  the 
conveyance  of  her  land  by  a  married  woman.  The  bill 
charges  the  execution  of  the  mortgage  by  Mr.  and  Mrs.  Lenoir. 
Li  the  answer  she  denies  that  she  ever  acknowledged  iL 
There  is  nothing  but  the  official  certificate  of  her  acknowl- 
edgment to  contradict  lier  answer,  which  is  supported  by  a 
number  of  circumstances  which  fully  sustain  it."  The  deoieo 
was  reversed. 

In  Johnstm  v.  WaUaee^  58  lIBss.  881,  84  Am.  Bep.  699,  it 
was  held  that  a  deed  having  been  signed  by  a  husband  and 
wife,  and  she  having  appeared  before  an  officer  competent  to 
take  her  acknowledgment,  and  having  acknowledged  it  in 
some  manner,  and  he  having  certified  on  the  deed  that  she 
had  acknowledged  on  a  private  examination,  separate  and 
apart  from  her  husband,  that  she  had  executed  the  deed  freely 
and  voluntarily,  without  any  fear,  threats,  or  compulsion  on 
the  part  of  her  husband,  the  truth  of  the  certificate  as  to  its 
statements  cannot  be  questioned  as  against  a  hmafids  pur- 
chaser. It  was  also  decided  that  the  case  did  not  present 
the  question  whether  a  certificate  of  acknowledgment  can  be 
shown  to  be  a  fraud  and  forgery,  which  was  decided  in  the 
affirmative  in  AUen  v.  J>fiof r,  tupra,  to  which  view  the  court 
adheres.  In  this  case,  Campbell,  J.,  who  also  delivered  the 
opinion  in  AUen  v.  LMioir^  iupra^  draws  a  distinction  between 
the  case  in  which  the  married  woman  was  not  before  the  jus* 
tice  for  the  purpose  of  acknowledging  a  deed,  and  the  case 
where  she  does  appear  and  acknowledge  it  in  some  manner, 
and  the  justice  certifies  to  parts  of  such  acknowledgment  that 
are  false.  In  the  latter  case,  the  court  holds  that,  as  against 
a  bcnafide  purchaser,  the  certificate  cannot  be  impeached,  and 
in  the  other,  it  can  be  impeached.  The  court  says  as  to  the 
former  case:  '^But  where  the  person  never  appeared  before  an 
officer  to  acknowledge  the  deed,  but  he  falsely  certifies  that 
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the  did,  his  act  b  wholly  withoat  authority  of  law,  and  Tcrfd 
tn  ioto.  All  must  be  eixbject  to  the  risk  of  an  occadonal  fa^ 
gery  by  officers  authorised  to  take  acknowledgments.  Al- 
though liable  to  be  deceived  and  imposed  on  by  such  an  act, 
no  one  can  claim  that  a  married  woman's  estate  should  be 
diyested  by  forgery.  And  when  she  in  fact  did  not  appear 
before  the  officer  to  acknowledge,  although  he  may  certify  that 
she  did,  she  may  show  that  she  did  not;  for  his  act  is  wholly 
without  authority,  and  she  but  rights  herself  and  wrongs  no 
one  in  proving  the  truth  of  the  case;  for  no  one  can  claim  by 
virtue  of  a  forgery.  The  law  requires  no  other  evidence  of  the 
acknowledgment  of  a  deed  by  a  married  woman  but  the  pre- 
scribed official  certificate.  Indeed,  no  other  evidence  of  ac- 
knowledgment besides  the  official  certificate  can  be  received. 
A  cloud  of  witnesses  attesting  the  fact  of  the  fullest  acknowl- 
edgment  will  not  supply  the  want  of  the  official  certificate  of 
acknowledgment,  or  an  omission  in  it  when  made." 

In  all  the  cases  the  struggle  has  been  to  protect  the  married 
woman  in  her  right  of  property,  on  the  one  hand,  and  the  inno- 
cent purchaser  who  has  parted  with  his  money  for  her  land, 
cm  the  other,  and  to  uphold  the  rights  of  land-owners,  who 
must  necessarily  rely  on  the  correctness  of  the  records  of  land 
titles  for  their  protection.  Therefore  it  has  been  uniformly 
held  that  as  regards  an  innocent  purchaser  of  the  land  of  a 
married  woman,  the  certificate  of  her  acknowledgment  of  the 
deed  by  an  authorized  officer  is  conclusive  of  the  fscts  which 
are  therein  stated.  This  principle,  it  is  contended,  applies  to 
every  case  where  the  acknowledgment  has  been  certified  by  an 
officer  authorised  to  take  it,  whether  the  married  woman  ever 
acknowledged  it  or  not.  But  I  have  found  no  case  where  it  has 
been  held  that  if  it  clearly  appeared  by  proper  parol  evidence 
that  the  married  woman  never  in  fiftct  appeared  before  the  offi- 
cer to  acknowledge  the  deed,  and  the  certificate  contains  all 
the  requirements  of  the  law,  Just  as  though  she  had  in  fact 
appeared  before  the  officer,  the  deed  would  operate  to  divest 
her  estate  even  in  fitvor  of  an  innocent  purchaser;  but  we  have 
dted  two  cases  where  it  has  been  held  that  under  such  dr- 
oumstances  her  estate  couldi  not  be  divested*  It  does  seem  to 
me  that,  strong  as  may  be  the  claims  of  innocent  purchasers 
who  have  been  thus  imposed  upon  by  the  gross  fraud  and  col* 
lusion  of  a  wicked  husband,  and  a  justice  who  has  no  regard 
for  the  rights  of  property,  yet  the  claim  of  an  innocent  wife 
who,  without  the  least  feult  of  hers,  has  thus  been  the  victim 
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^  sMk  an  attempted  gpoliatian  of  het  land  maioes  a  moeh 
#feraagor  af^ieal  to  the  oonri 

Oor  oonstitvtioii  reqairee  tlie  I^gUlatoie  to  ''pass  each  laws 
«a  laaj  be  neeeesaiy  to  protect  the  looperty  of  married  women 
from  the  debts,  liabilitiee,  and  control  of  their  hnsbanda'': 
Sec  49,  art  6.  The  legislatnre  has  done  60^  and  thrown 
aroond  the  mairied  woman  many  sa&gnarde,  one  of  whidii  is 
the  law  that  no  deed  shall  conyey  her  property,  onlesB  she  has 
been  by  a  proper  officer  examined  privily  and  apart  from  her 
husband  in  relation  thereto,  and,  afifaer  it  has  been  folly  ex- 
plained to  her,  she  then  acknowledges  it  and  declares  that  she 
willingly  executed  it,  and  does  not  wish  to  retract  it.  It  would 
give  her  bnt  little  protection  if  a  certificate  of  such  privy  ex- 
amination, acknowledgment,  and  declaration  oonld  take  from 
htf  her  estate,  when  in  fact  she  did  not  know  that  any  such 
certificate  was  oontemplated,  and  did  not  appear  belbre  such 
officer  at  alL 

For  reascms  of  public  policy,  and  to  protect  innocent  pur- 
<diaserB,  it  has  been  uniformly  held  that  when  a  married 
woman  appears  belbre  a  justice  for  the  purpose  of  acknowl- 
edging a  deed,  and  does  in  some  manner  attempt  to  do  what 
the  law  requires  to  be  done,  the  certificate  is  conclusive  of  the 
facts  therein  stated,  as  reguds  innocent  purchasers.  This  is  a 
necessary  rule  of  law,  and  not  a  harsh  one  to  her;  beeausey  if 
the  justice  has  not  asked  het  all  the  questions  required,  or  has 
omitted  anything  which  the  fitatute  requires^  as  fiilly  explain- 
ing the  deed  to  her,  she  may  notify  the  puidiaser  of  that  fact 
before  the  deed  is  delivered  to  him,  and  thus  prevent  it  from 
operating  to  pass  her  title  to  the  property.  But  where  she  has 
not  appeared  before  the  officer,  ehe  has  no  <^p(Mrtunity  to  save 
her  prepay,  any  mtae  than  the  man  has  whose  name  is 
IcMTged  to  a  ne^ptiaUe  note.  In  the  case  of  the  note  no  one 
would  hesitate  to  say  that  it  would  be  void  in  the  hands  of 
an  innocent  holder  tor  value.  Why,  then,  should  it  be  said 
that  the  married  woman  should  be  hdd  for  the  act  of  the  jus- 
Ucdi,  which  was  as  much  without  authority  or  warrant  in  law 
as  the  forgery  of  the  man's  name  to  the  note  ?  If  this  can  be 
4one,  there  is  no  protection  to  a  mamed  woman's  property, — 
there  is  no  piotection  to  any  man's  real  estate;  for  it  is  joat  as 
aasy  for  a  justice  who  has  no  fear  of  consequences  to  £orge 
the  signature  of  a  man  to  a  deed  conireying  his  farm  to 
another,  and  then  make  a  false  certificate  of  his  acknowledg- 
ment thereof  as  to  make  the  false  certificate  of  the  acknowl- 
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edgmentof  a  married  woman.  The  purchaser  could  thoD  take 
it  from  the  one  who  had  procured  the  justice  to  do  the  act,  and 
be  entirely  innocent  of  the  forgery  and  fraud. 

No  one  would  for  a  moment  suppose  that  under  such  cir- 
cumstances the  man  thus  imposed  upon  should  lose  his  farm. 
The  innocent  purchaser  in  such  a  case  would  have  every  rea- 
son to  believe  that  the  deed  had  been  signed  by  the  grantor, 
or  that  it  had  been  signed  for  him  by  another,  because  he 
had,  according  to  the  certificate  of  tiie  justice,  acknowledged  it 
as  his  signature,  which  would  be  conclusive  against  him,  if  he 
could  not  impeach  it  in  the  hands  of  an  innocent  purchaser. 

A  married  woman's  signature  to  a  deed  amounts  to  nothing 
in  any  one^s  hands,  as  to  her,  until  she  has  acknowledged  the 
deed  before  a  proper  officer  after  privy  examination,  and  he 
has  certified  that  all  the  requirements  of  the  statute  have 
been  complied  with,  and  the  deed  has  been  recorded.  She 
ought  to  have  the  same  right  to  impeach  the  certificate  of  her 
appearance  before  the  officer  making  it,  when  in  fact  she  did 
not  appear  before  him,  that  a  man  has  to  prove  a  deed  pro- 
fessing to  be  signed  by  him  to  be  a  forgery.  The  rights  of 
property  are  too  sacred  to  allow  them  to  be  swept  away  with- 
out the  knowledge  of  the  owner,  when  he.  has  made  no  con- 
tract of  sale  with  the  pretended  purchaser.  No  consideration 
of  public  policy  can  justify  the  robbing  of  a  married  woman 
of  her  separate  estate. 

If,  therefore,  it  legally  appears  in  this  record  that  the  deed 
of  the  15th  of  December,  1868,  which  appears  to  have  been 
properly  acknowledged  by  Sarah  Jane  Knisely  by  the  certifi- 
cate of  Michael  Bimon,  the  justice,  was  not  acknowledged  by 
Mrs.  Enisely, — that  is,  if  it  appears  by  proper  proof  that  that 
certificate  is  totally  false,  that  Mrs.  Enisely  never  appeared 
before  said  justice  to  acknowledge  said  deed, — the  deed,  as  to 
her,  is  void,  even  in  the  hands  of  an  innocent  purchaser  for 
value.  In  a  ease  of  this  character,  the  proof  to  sustain  the 
impeachment  of  the  certifieate  should  be  of  the  clearest, 
strongest,  and  most  convincing  character:  Hourtienne  v. 
Schoorer,  24  mch.  274;  Kerr  v.  BoMett,  69  HI.  666;  18  Am. 
Bep.  634.  The  proof  should  be  almost,  if  not  quite,  as  strong 
as  that  required  to  correct  a  mistake  in  a  deed;  that  is,  it 
shcmld  not  be  loose,  equivocal,  or  open  to  reasonable  doubt 
or  opposing  presumptions:  JarrM  v.  JcmreUj  27  W.  Va.  743. 
The  reason  for  Has  is,  that  the  writing  itself  is  regarded  as 
evidence  so  strong*  that  only  other  onequivoeal  evidence  irra* 
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sistibly  oondosiye  is  sufficient  to  OTorthzow  it  It  is  not 
necessary  that  tliere  should  be  no  opposing  or  contradictorj 
evidence;  but  the  evidence  that  the  certificate  is  totally  false 
must  be  so  strong  as  to  remove  every  reasonable  doubt. 

If  the  evidence  in  this  cause  is  competent,  it  comes  up  to 
the  full  requirement  of  the  rule  as  we  have  stated  it  There 
can  be  no  doubt  of  the  fact,  if  the  evidence  is  competent,  that 
Mrs.  Knisely  never  appeared  before  Justice  Simon  at  all  to 
acknowledge  the  deed  of  December  15, 1868,  as  certified  by 
said  justice  in  his  certificate  attached  to  the  deed.  Mrs. 
Knisely  herself  testifies  that -she  did  not  appear  before  him; 
and  both  Knisely  and  the  justice  depose  that  the  justice  made 
the  certificate  in  the  absence  of  Mrs.  Knisely,  while  he  was 
sitting  on  his  horse  in  the  public  road.  The  justice,  in  his 
deposition,  which  was  excepted  to  in  the  court  below  for  in- 
competency, says  that  Mrs.  Knisely  did  acknowledge  before 
him  a  deed  of  trust  to  secure  the  $1,650  to  Pickens,  which 
deed  was  executed  to  W.  W.  Daniels,  trustee.  He  says  she 
never  acknowledged  but  one  deed  of  that  kind.  Being  asked 
whether,  after  he  had  taken  her  acknowledgment  as  stated, 
L.  M.  Knisely  did  not  bring  another  deed  of  trust  bearing 
date  as  before  stated  to  W.  W.  Daniels,  trustee,  to  secure  the 
plaintiff  the  said  sum  of  $1,650,  and  if  so,  what  he  did  with 
said  deed  of  trust,  he  answered:  ''Like  a  deed  of  trust  was 
acknowledged  this  morning,  and  the  evening  of  the  day  after, 
L.  M.  Knisely  met  me  on  (lie  road,  and  says  to  me:  'Squire, 
Pickens  objects  to  the  deed  of  trust  on  account  of  your  cer- 
tificate'; and  I  asked  him  what  was  the  matter  with  that 
'Well,'  says  he,  'you  put  both  certificates  of  me  and  my  wife 
in  one';  and  then  he  said:  'I  have  drawn  up  new  certificates 
for  you  by  an  old  one  I  had,  and  the  deed  of  trust  is  all  right, 
with  the  exception  of  your  certificate.'  Then  I  took  the  deed 
of  trust  and  looked  at  it,  and  I  saw  his  name  and  William 
Daniels's  name,  which  I  thought  to  be  the  same  one.  The 
same  amount,  at  least,  was  in  it,  and  her  name.  I  saw  the 
certificates  were  changed,  and  ttien  I  signed  them.  I  had 
been  in  the  practice  of  not  drawing  up  the  certificates  to  the 
acknowledgment  of  a  deed  for  perhaps  a  month  or  more  after 
the  acknowledgment  I  suppose  I  did  not  have  this  particu- 
lar deed  of  trust  when  Mr.  and  Mrs.  Knisely  acknowledged 
the  deed  of  trust,  but  it  was  one  of  the  same  date  and  the 
same  amount.  L.  M.  Knisely,  to  the  best  of  mj  reooUectioiP, 
never  acknowledged  the  deed  as  certified  ta" 
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'  But  it  is  here  insisted  that  Justice  Simon's  tettiiDonj  was  In* 
competent  to  impeach  his  certificate.  In Harkins  Y^Fonjfih^  11 
Leigh,  294,  it  was  not  only  held  that  the  justice's  testimony  was 
incompetent,  but  also  that  all  testimony  was  incompetent  to 
impeach  the  certificate  in  that  case,  because  there  was  no  fraud 
or  duress  claimed.  In  a  case  like  that,  we  have  seen,  the 
authorities  generally  hold  that  evidence  cannot  be  heard  to 
impeach  the  truth  of  the  certificate. 

In  Jourdan  v.  Jourdan^  9  Serg.  &  R.  268,  it  was  held  that 
the  deed  of  a  mamed  woman  was  void,  where  the  certificate 
of  her  examination  did  not  show  that  she  was  examined  sepa- 
rate and  apart  from  her  husband,  and  that  the  parol  evidence 
of  the  justice  was  inadmissible  to  show  that  he  in  fact  did  ex- 
amine her  separate  and  apart  from  her  husband. 

In  SUme  v.  Montgomery,  35  Miss.  83,  the  deposition  of  the 
justice  was  taken  to  show  that  the  statements  made  in  his 
certificate  were  untrue,  and  the  court  said:  ''We  are  of  opinion 
that  the  o£Eicer  could  not  be  examined  for  such  a  purpose. 
His  official  acts  are  done  and  certified  under  oath,  and  it  would 
be  mischievous  in  the  extreme  to  permit  such  a  person  to  ap- 
pear as  a  witness  and  falsify  his  own  solemn  act.  Such  a 
course  would  expose  weak  or  dishonest  officers  to  the  most 
dangerous  temptations,  and  render  the  tenure  of  property  un- 
safe and  precarious  by  subjecting  the  evidences  of  tiUes  under 
which  it  was  held  to  the  frail  and  uncertain  memory  or  to 
the  corruption  of  officers  who  have  in  due  form  certified  to  the 
regularity  of  their  acts.''  In  that  case  the  only  irregularity 
claimed  was^  that  the  examination  of  the  wife  was  ''  in  the 
presence  of  her  husband." 

In  Bank  v.  Copelandy  18  Md.  305,  81  Am.  Dec.  597,  it  was 
held  that  the  magistrate  who  took  the  acknowledgment  of  a 
married  woman  to  a  deed  is  not,  from  considerations  of  public 
policy,  if  from  no  other,  a  competent  witness  to  contradict  or 
impeach  his  certificate  of  acknowledgment.  In  that  case  it 
clearly  appeared  that  the  wife  was  before  the  justice;  but  it 
was  insisted  that  by  threats,  etc.,  she  was  induced  to  acknowl- 
edge the  deed. 

In  Alien  v.  Lenoir j  58  Miss.  821,  evidence  of  the  declarations 
of  Hunt,  who  took  the  acknowledgment,  which  declarations 
showed  that  the  married  woman  was  not  before  him,  were  ob- 
jected to,  and  the  supreme  court  said:  ''The  chancellor  did  err 
in  not  suppressing  the  evidence  of  what  Hunt,  the  clerk,  whose 
certifioate  of  acknowledgment  appears  on  the  mortgage,  told 
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the  witnow  &lxmt  the  cerdfieate.  It  was  inoompetenti  both 
becanse  it  was  hearsay  and  because  it  impeached  the  oflknal 
certificate  of  Hunt." 

In  the  case  of  Michen^r  ▼.  Cavender,  38  Pa.  8t  834,  80 
Am.  Dec.  486,  the  only  evidence  to  impeach  the  certificate 
was  given  by  the  alderman  who  took  the  acknowledgment. 
He  testified  that  the  married  woman  was  not  before  him  to  be 
examined  at  any  time.  His  testimony  was  taken  under  ex- 
ception to  his  competency  as  a  witness  to  contradict  his  own 
official  act.  Judgment  was  had  against  the  married  woman 
in  the  court  below,  on  the  ground  that  the  certificate  eould  net 
be  impeached,  even  under  these  circumstances,  in  the  hands 
of  an  innocent  purchaser.  The  supreme  court  reversed  the 
case,  and  necessarily  considered  the  testimony  of  the  alder- 
man, although  the  question  of  his  competency  was  not  alluded 
to  in  the  opinion.  The  court  quotes  from  his  evidence  without 
saying  anything  about  his  competency. 

In  RoUina  v.  Menagevj  22  W.  Va.  461,  the  statement  of  the  case 
(page  465)  shows  that  the  justice  who  took  the  aeknowledf^ 
ment  was  examined  as  a  witness;  but  it  appears  that  his 
evidence  was  in  favor  of,  and  not  against,  his  certificates.  His 
evidence  is  also  referred  to  in  the  opinion  (page  471).  There 
seems  to  have  been  no  exception  to  it;  and  there  could  be  no 
legal  exception  to  it,  because  it  did  not  tend  to  impeach  his 
certificate.  It  was  formerly  held  that  attesting  witnesses  to  a 
will  could  not  contradict  the  fiusts  set  out  in  their  attestation: 
OoodlitUe  v.  Clayton^  4  Burr.  2224.  But  this  court  has  held 
that  the  question  of  the  execution  of  a  will  is  to  be  determined, 
like  any  other,  in  view  of  all  the  legitimate  evidence  in  the 
case,  and  no  controlling  effect  is  to  be  given  to  the  testimony 
of  the  subscribing  witnesses.  Their  direct  participation  in  the 
transaction  must,  of  course,  under  ordinary  drcumstanoesy 
give  great  weight  to  their  testimony;  but  it  is  liable  to  be  re* 
butted  by  other  evidence,  either  direct  or  circumstantiaL  Bui 
it  was  further  held  that  the  testimony  of  a  subscribing  witness 
against  the  validity  of  a  will  must  be  viewed  with  suspicion: 
Webb  V.  Dye,  18  W.  Va.  376. 

It  seems  to  us  that  it  is  admissible  to  hear  the  evidence  of 
a  justice  who  took  the  acknowledgment  of  a  married  woman 
to  prove  that  she  never  did  in  fact  appear  before  him  to  ac- 
knowledge a  deed,  although  he  has  certified  that  she  did.  It 
is,  of  course,  permitting  him  to  testify  to  his  own  baseness; 
but  though  his  evidence  mast  be  by  court  and  jury  viewed 
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with  BoqiiclDii^  y«t  ii"e  UtAok  it  l»  oorapelarit  ki  maoh  %  mm, 
And  should  be  received  for  wb«t  it  is  worth,  and  iinlesB  enih 
ported  by  other  fliots  and  circmMtancee  in  the  case,  it  would 
not  be  regarded  ae  evfBcieat  to  impeaeh  hie  eertifiwte.  Es- 
pecially do  we  think  that  bk  tUe  state  V»  etldeoee  ie  eoinpe»- 
tent,  since  even  the  partke  ii>  interest,  wHh  certain  exeepCione, 
are  competeai  to  testify  in  Ihdr  own  b^alf. 

Bnt  it  ie  insisted  Ihsft  the  testimony  of  Enlsely  and  wiiii 
was  incompetait.  The  iwerd  does  not  show  the  date  at 
which  their  deppsitions  were  taken;  bcrt  the  decree  dismissiBg 
the  Mil  was  enteied  on  the  thirtieth  day  of  October,  1883.  On 
the  twenty-seventh  day  of  March,  1883,  the  legislature  passed 
an  act  declaring  that "  in  a»y  dtil  action,  svdt,  or  piweeding, 
the  h«bsttid  or  wife  of  any  party  fheretoy  or  of  any  person  in 
whose  behalf  any  such  snit  or  proceeding  ie  brought,  prose* 
cuted,  opposed,  or  defended,  shall  be  competent  to  give  evi^ 
dence  the  same  as  any  other  witness  6n  behalf  of  any  party  to 
such  suit,  action,  or  proceeding,  except  that  no  husband  or 
wife  shall  disclose  any  confidential  communication  made  by 
one  to  the  other  during  their  marriage  ":  Acts  1882,  sec.  22^ 
c.  160,  p.  544.  This  act  went  into  effect  ninety  days  after  its 
passage,  on  the  27th  of  June,  1882,  so  that  it  was  in  full  force 
and  vigor  when  the  decree  of  October,  80, 1883,  was  heard  on 
the  depositions,  etc.  The  language  is,  the  husband  and  wife 
^*  shall  be  competent  to  give  evidence."  Within  the  meaning 
of  said  section,  the  competency  of  the  testimony  taken  is  de* 
termined  at  the  time  the  court  reads  it,  and  not  at  the  time 
the  depositions  are  taken:  Zane  v.  Fink^  28  W.  Va.  693.  So 
at  the  time  these  depositions  were  read,  both  husband  and 
wife  were  competent  to  give  evidence.  Therefore  the  testi« 
mony  of  Knisely  and  wife  was  competent. 

The  evidence,  all  being  competent,  leaves  no  doubt  that  the 
married  woman,  Mrs.  Knisely,  never  acknowledged  said  deed, 
and  it  is  therefore  void  as  to  her.  The  second  deed  of  trust, 
we  have  found,  is  valid;  but  it  is  necessarily  subject  to  the  life 
estate  of  Stephen  Arnold,  the  grantor  of  Mrs.  Knisely,  as  ap- 
pears by  the  terms  of  the  deed:  Love  v.  T$tery  24  W.  Va.  745. 

It  is  claimed  that  the  land  is  subject  to  the  curtesy  initiate 
of  the  husband  and  father;  that  if  the  deeds  were  void,  still 
the  bill  ought  not  to  haTe  been  dismissed  because  Mrs.  Knisely 
signed  the  notes,  and  the  rents  and  profits  of  her  real  estate 
are  subject  to  their  payment  No  such  relief  as  is  claimed 
eenld  be  had  in  this  001*.    ThebiU  waaiMtfikdfcrany  sodi 
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pnxpoBe,  and  it  oould  not  be  amended  tot  mioh  a  pozpoee,  as 
that  wotdd  make  an  entirely  new  case.  The  debt  of  a  general 
creditor  of  a  married  woman  does  not  constitate  a  lien  or 
charge  upon  her  separate  estate,  real  or  personal,  prior  to  the 
institntion  of  the  snit  by  such  creditor  to  subject  such  estate 
to  the  payment  thereof.  General  creditors  of  %  ferns  eoteri 
have  no  priority  over  each  other,  unless  it  be  acquired  by  su- 
perior diligence  in  proceeding  to  obtain  satisCaction:  Hugha 
Y.  Hamilton,  19  W.  Va.  866;  Pierey  y.  BeelM,  16  Id.  444; 
Lamb  y.  CeeU,  28  Id.  653. 

We  have  examined  the  evidence,  and  do  not  think  that  the 
usury  charged  in  the  answer  is  proved. 

For  the  error  which  we  have  pointed  out,  the  decree  of  Octo- 
ber 80, 1883,  is  reversed,  with  costs  to  the  appellant,  and  this 
cause  is  remanded  to  be  further  proceeded  in  according  to  the 
principles  herein  announced. 

Qtaaax,  J.,  disaented  in  a  very  lengthy  oinnion.  He  maintained  that  the 
taking  of  the  acknowledgment  of  a  married  woman  to  a  deed  was  in  the 
nature  of  a  jndioial  act»  "and  that  she  cannot,  by  parol  evidence,  contradict 
the  facta  aet  ont  in  the  certificate  of  the  jnatioe,  so  aa  to  avoid  the  efifect  of 
gnch  deed,  when  it  haa  been  executed  by  her  and  duly  recorded  with  the 
appended  certificate  in  due  form,  unleaa  she  first  establish,  by  satisfactory 
parol  evidence,  that,  with  the  concurrence  of  those  claiming  the  land  under 
her  deed,  she  had  been  defrauded  or  imposed  upon  by  the  pretended  privy 
examination  of  her  by  the  justice."  But  it  is  well  known  that  a  judiciaJ  act, 
or  what  appears  to  be  a  judicial  act,  may  be  avoided  by  showing  that  the 
court  acted  without  jurisdiction.  Hence  it  would  seem  to  be  open  to  any 
one  to  show  that  a  certificate  of  acknowledgment  affecting  his  property, 
whether  regarded  as  a  judicial  act  or  not,  was  granted  by  a  judge  to  whose 
authority  or  jurisdiction  he  had  never  submitted.  Judge  Green,  however, 
likened  the  taking  of  the  acknowledgment  of  a  married  woman  to  the  entry 
of  a  fine,  and  said:  **  It  only  remains  to  inquire  whether  if  the  entry  on  the 
record-book  of  a  court  of  general  jurisdiction,  and  which  court  only  couM 
enter  a  fine,  was,  that  the  married  woman  personally  appeared  before  the 
court  and  acknowledged  the  fine  in  the  appropriate  manner,  she  could,  by 
parol  evidence,  contradict  this  statement  on  tiie  reoord-book.  I  think  it 
well  settled  that  she  could  no  more  contradict  the  statement  on  the  record 
that  she  personally  appeared  before  the  court  than  she  could  contradict  the 
further  statement  on  the  same  book  of  such  court  that  she  acknowledged  the 
fine  in  the  proper  manner." 

Thk  SimncnBVOT  ov  GiRTinQATis  of  AaKKOwuBoaifxirr  ow  Marbtkd 
WouBN  was  again  before  the  oourt  of  appcials  of  West  Virginia  in  the  case 
of  LaidUy  v.  Land  ^  Gx,  30  W.  Va.  606.  The  oertifioate  in  question  was  as 
follows:  "State  of  West  Virginia^  County  ol  CabelL  Peraonally  came  be- 
fore me,  the  undersigned,  recorder  of  the  county  and  state  aforesaid,  Sarah 
H.  G.  Pennybaoker,  wife  of  the  above-mentioned  John  Pennybacker,  and 
party  to  the  foregoing  deed,  and  being  examined  by  me  privily  and  apart 
ffota  her  husband,  and  having  the  deed  afonn&d  folly  azpUined  to  her,  ahe^ 
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tbA  nid  Sanh  fl.  0.  Trnmyhuikiu,  Mknowkdlged  tiiat  the  had  wiDmgif 
■igiMd,Mded,aiidddiTeredflMiMiM^aiidwidMdMttorafcnustit*  Tke 
c«tificat0  ci  aeknowladgiiieiit  wm  dadved  to  ba  futd^y  def eetm.  Wi 
decburation  was  founded  on  the  paooliar  langnaga  of  the  atateta^  whkli  ia  t» 
the  efifoct  that  a  wife  aeeking  to  aeknowle^ge  a  dead  mut  appear  beSora  m 
proper  officer,  and  mii8t»  on  being  examined  prirfly  and  apart  from  ber  hna- 
band  by  such  offioer,  and  having  the  inatrament  foOj  exptained  to  bar,  ac- 
Imowledge  the  aame  to  be  ber  aot^  and  dadare  that  aba  baa  wiUiQgly  eneatad 
theaame.  Thenaeof  bothof  the  worda ''aoknivwIadge'aDd  ««deblafO*waa 
adjudged  to  be  eaaential.  It  waa  aald  that  If  the  word  ''aeknowle^g^**  u 
used  in  the  eertificate,  coold  be  treated  aa  eqnrralent  to  the  word  ''dadara," 
then  the  word  ''acknowledge"  mnst  be  r^^irded  aa  omitted;  that  die  atat- 
nte  required  the  nae  of  both  worda,  or  of  terma  of  e^valent  import^  and  in 
no  event  ooold  the  nae  of  one  only  of  theae  worda  ba  deemed  eqnivalent  to 
the  nae  of  both.  After  reviewing  the  oaae  of  Blair  ▼.  Sa^re^  29  W.  Va.  601^ 
and  aeveral  othera  decided  nnder  the  aame  or  aimilar  atatntea^  the  oourt  aaid: 
"In  theae  caaea  it  is  expreaaly  decided  that  the  certificate,  aa  to  the  wile, 
mnat  not  only  ahow  that  ahe  acknowledged  the  deed,  bat  that  aha  ffedarail 
ahe  had  willingly  execnted  the  aame,  and  that  ahe  did  not  wiah  to  retract  it. 
It  mnat  contain  the  acknowledgment  and  two  dedaiationa.  Each  of  theae 
are  aeparate^  different,  and  distinct  reqnirementa  of  the  atatnte.  They  are 
matters  of  anbatance,  and  not  of  form;  and  therefore,  nnlesa  the  certificate 
ahowB  npon  ita  fooe  that  each  and  aU  three  of  them  have  been  complied  with, 
it  ia  void  aa  to  the  wife." 

In  CiirnFiOATB  ov  AonrowLiDaMSiiT  ov  Dsm^  a  anbatantial  oonpli- 
ance  with  the  atatnte  ia  all  that  ia  required:  Note  to  JMmgekm  v.  KeUeUe,  41 
AuL  Dec.  I6a-179. 

AcKNowLUMMBNT  OV  Dbxi>  BY  Marrttip  Womas  IB  eaaential  to  ita  valid- 
ity. The  eaaentiala  of  the  acknowledgment  and  certificate  are  oonaidered  in 
note  to  Lwinffaion  v.  EUelle,  41  Am.  Dec  179-184;  S<y&»  v.  RtUn,  28  Ala. 
332;  65  Am.  Dec  849. 

Impraohino  AoKvowLiDOMSiiT.  —The  mfe  of  the  prindpal  eaaa  ia  wall 
sustained  to  the  effisot  that  an  acknowledgment  may  be  Impeached  by  pnv- 
ing  that  the  grantor  never  appeared  before  the  officer,  nor  made  any  a^ 
knowledgment  of  the  deed  to  him;  but  that  it  may  not  be  impeached,  aa 
against  an  innocent  purchaaer,  on  account  of  any  error  or  omiwsiiwi  in  taU^y 
it,  when  the  certificate  ia  regular  in  form,  and  the  grantor  knew  that  ba  er 
she  was  in  the  presence  of  a  competent  officer  wlio  was  making  an  attempt  t» 
take  such  acknowledgment:  Smith  v.  Ward,  2  Eoot  378;  1  Am.  Dec  80^  and 
note  81-^;  ifScftener  v.  Camtder,  88  Pa.  St  884;  80  Am.  Dec  486;  Xoamuk 
V.  Jfanii^  64Tex.  206;  JohuHmY.  ITaOaefl^  68 Misa.  331;  84  Am.  Rep.  OMi 
WUUamson  v.  OankBtden,  86  Ohio  St.  664;  Bakhrim  v.  Smowdet^  11  U.  flH|| 
78  Am.  Dec  803;  I>odger.  HoUmekead,  Oliinn.  2S|  80 Am.  Dae 4S8|  < 
V.  Manawa/y,  115  Fk.  St  838;  2  Am.  St  Kep.  662. 

CoMPSTRiroT  ovOfnoER  Who  sas  Crrxhird  am  a 
form,  as  a  witneaa  to  impeaoh  hia  acknofwledgmant^  b  danladi  JBI^^UcrfirT. 
BUffler.  21  Md.  888;  88  Am.  Dae  608L 
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BEA33Qnai  or  Jjmaujnmm  Bm  aajjohv  Pmua  ikarQmjkxuoB,  wfmtVm 
thay  Me  WMaiwpdl  w  »w>  ■jwnrii  of  tha  iHta     Sack  ooipnnMfcinei  «w 
man  «r  Um  Waanhwof  tib*  ^MrflnuBCiU^  and  »iw>Miiri1y  «Lotked  with 
.  tba  attaabirtm  and  JHU8»UBt»«i  awssvgpii^^  je^-wtaai  they  haye  power 
to  «w  «r4  ke  wd^  ifaftha«»ik«Maautt  MHit  ta  tak«  and  baU  property* 
and  twinti  hnainaii,  Ihef  aB»  gevamad  bjf  tha  aama  laws  and  rqgula- 
twM^  and  »bjtt  lo  tiia  Mwaa  limititimii,  aa  aatoral  paMana. 
ftummt  or  Ldsrhtiokb  Qkislaxs  .aflaam  Qm  fizaxx  toov  Suzw  zv 
.  ^TMB  OovsracMr  ijHMDUS  Qtuam^ — II  a aovanriffi  rtaia aatoia  tba ooarte 
of  « luraiga  atofeas  aba  daaaaa  wifeh  aoather  oightaaadiaiimuutiaa  than 
thoao  whioh  paEfeaui  topnnite  aoEpontiflBaor  indiiBrida&ls. 
TantB  Q«ji  n  Ko  I^BCSiB  aiTWiBi  Co-SBnnuMEi^ocffecovHyfayaDaco- 

dalaadant  agaiwdb  tha  other,  whan  oaaBpUiaant  laantitlad  to  no  bbImI 
BaatmjoMm  oa  AoftnaoBKr  Raniwinifi  xhb  DniDBixMv  ov  a  Cajom 
will  nol  ba  paoaitted  taaSaBtiha  qghto<ilfiwaana  wba  aaa  not  partiaa 
to  a  nut  to  tha  aaluau 

/.  fl  frown  and  Z.  T.  P&iaon,  fortiio  sppdfaml 

B.  Bnwn  cmd  /.  W.  f\Brg%99ny  Ibr  the  appeUM. 

Smtdib.  J.  In  thA  yevr  18£(^  WiUiua  Irby,  a  luaatic  from 
Cabell  OooDty,  wm  taken  to  tba  Weatem  Iiaaatic  Asytami,  at 
Staunton,  Virginia,  where  be  remained  as  a  patiient  until  his 
death,  in  die  year  1863.  Peter  C.  Botflmgton  was  appointed 
committee  of  tho  eatataof  Irbj^and  in  1854  brought  euii  in  the 
circuit  court  of  Cabell  County  for  the  sale  of  bis  ward's  lands 
in  that  ooaufy,  aU^ng  ist  bii»  bill  thai  tba  laed^  weisa  unpro- 
doctive,  afid  &«ale  aad  krvostaMnit  of  tba^  pwicpeda  would  be 
advantageous  to  &e  estate,  and  also  that  a  porfionof  said  pro- 
ceeds  were  necessary  to  pay  the  debts  and  the  expenses  of  his 
ward  at  the  asylum.  The  presumptive  heirs  q£  Irby  were 
made  defeiidaiita  to  the  bilL  Uader  decseaa  in  said  suit,  the 
lands  were  sold  and  tibe  saies  confirmed.  A  small  part  of  the 
proceeds  was  applied  to  the  payment  of  debts^  f9S0  was  paid 
ta  the  asylum  on  accooDt  for  the  support  of  Irby^  and  the  resi- 
6m,  $906,  was  pkced  in  the  handb  of  W.  C.  Millar,  as  tha 
general  receiver  of  the  court,  who  was,  l^  de(»«e  entered  Sep- 
tember ly  1859,  ordered  to  ^^continue  to  invest  the  same  in 
some  safe  stock  or  loan  until  the  further  eider  of  the  court." 
In  November,  1868,  an  order  was  entered,  directing  deeds  to  be 
made  to  the  purchasers  of  the  lands,  which  concludes  with  the 
words,  ''and  this  cause  is  filed  away."  This  is  the  last  order 
or  proceeding  had  in  this  cause,  so  £ar  as  the  transcript  before 
w  discloses. 
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Im  Jaanaiy,  187a»  il»  Weetm  LoMiie  Aaylmn,  atfling 
teelf  a  ooqMmtlioo  created,  atkdezifltiiic  o&der  the  lairs  dfVif- 
paia,  aad  doiog  IwMimwafi  ai  fitonnton^  in  thai  state^  broo^t 
ihia  •uiiiatiM  ciimil  cowt  of  CUaU  Coimty,  afaiaat  W.  CL 
Miller,  the  general  receiver  of  said  court,  and  ibe  adBunia- 
dsi^MT  and  han^  Irhj,  ia  reewer ^2,283A^  bdkmoe  alleged 
U>  be  doe  ta  tha  plaiBtiff  fiin  the  astote  af  Irby  for  hia  b^ 
dothing,  etc,  fnrfriehad  at  tfaa  jMftom,  £neni  Noftenbeiv  1860| 
to March^  186S^  and  to obtaio  a decBeeagaiiifit said  MiUar,  aa 
recaiyer,  for  the  aftmsaid  <80fiy  and  tile  iniMeet  tlierean. 

George  F.  Miller^  the  adaiiiiiatralor  of  Irby,  j^kaded  the 
ataiute  of  limiAatkiDd^  and  filed  as  anawer  in  the  nature  af  a 
aroea-biU^  askinglor  a  decvee  in  faiaivipor  for  eaid  $80ti 

W.  C.  Miller,  the  receiver,  anearcBed,  idkgifig  thai  he  had 
paid  over  the  $905  placed  in  his  handa  to  the  beiis  of  Irby, 
and  exhibited  reedpta  ehaning'  thai  he  had  so  paid  aver  a  part 
of  said  ftind;  and  ha  alao  pleaded  the  atatuta  af  Uautatfoaa 
and  the  lapee  of  tiaae  aa.a  bar  to  any  noeiwety  acaiaei  hiai* 

In  March,  1884,tiie8tataofWeai  Virginia  fikd  her  petitiaa, 
claiming  add  fund,  as  the  assigaee  af  Virgiaiay  under  thenet 
of  February  8, 1863,  passed  by  the  reorgaaiaed  goawMaeaiaf 
Virginia:  Acts  1862-«3^  p.  ^. 

The  cauaa  waa  reieEied  to  a  oaaamiaaieaer^  who  iqmied  the 
balance  in  the  haada  of  the  geaend  reeei^per,  after  dedtetiag 
the  amoimia  paid  by  him  to  the  heura  of  Irby,  ta  ba  ll^UMiftl, 
aa  of  May  7, 1882.    To  this  iqpori  theaa  waa  noaacopaaaL 

The  coorty  en  Aagnat  19, 1884^  entered  a  decarae  in  &¥or  af 
the  adminiatratOT  of  Zrby  againat  W.  CL  Millar,  the  xeaohnr, 
£ff  the  balanee  reported  by  the  ccaninianDner  in  hia.  handa, 
and  then  decreed  that  aaid  adminiatratec,  afier  paying  the 
costa  ai  this  aoit, afaonld  pay  the  reaidnaof  aaid  Amd  ta  the 
plaintiff  on  its  claim  against  the  estate  of  Irby,  whiah,  mth 
the  intereot  therecm  to  the  date  of  the  deeaee,  waa  asoertatoed 
and  fixed  at  $S,023.41,  and  found  to  be  the  eaolj  indebtedneaa 
of  aaid  Irby 'a  aetata  From  thie  deooaa  George  F.  Millev,  ad- 
ministrator, obtained  thia  appeaL 

The  first  question  presented  is,  whether  or  not  the  plaistijni 
demand  ia  hanoed  by  the  atatnta  af  linutatioBa.  The  plaintiff 
is  a  Viiginia  eaiperaiioQ,  withperpetnalaaeaesaiQn,  eajiadty  to 
aae  and  be  ened,  a  cammoQ  seal,  and  the  ix>wer  ta  take  and 
hold  seal  and.  personal  property:  Aata  1841,  e.  15^  p.  88;  Coda 
Va.  1848^  c.  85,  aea  182,  p.  888. 

If  thia  ia  simply  a  pul;Iic  ahantahla  inetitutiaB,  and  net  a 
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part  of  the  government  itedf,  then  the  statate  of  limitationt 
applies  to  it  in  the  same  manner  that  it  does  to  individuals. 
The  mazim,  NvUum  tempos  oecurrit  regi^  applies  to  soveidgntj 
alone:  Wheeling  v.  Campbdly  12  W.  Va.  86;  For9j/(h  v.  Whed^ 
img,  19  Id.  818. 

Pnblic  corporations,  whether  they  are  municipal  or  mere 
agencies  of  the  state,  are  all  more  or  lees  branches  of  the  gov- 
ernment, and  necessarily  clothed  with  attributes  and  incidents 
of  sovereignty;  yet  when  they  are  clothed  with  the  capacity 
to  sue  and  be  sued,  to  have  a  common  seal,  to  take  and  hold 
property  and  transact  business,  they  are  governed  by  the  same 
laws,  rules,  and  regulations,  and  subject  to  the  same  limita- 
tions, that  natural  persons  are,  except  so  far  as  they  may  be 
exempted  or  relieved  by  positive  law:  Tompkins  v.  Kanawha 
Board,  19  W.  Va.  267. 

But  conceding,  as  claimed  by  the  plaintiff,  that  this  corp<^ 
ration  and  the  commonwealth  of  Virginia  are  one  and  the 
same,  and  that  it  must  be  treated  here  as  possessing  all  the 
attributes  and  immunities  which  belong  to  the  sovereign 
eammonwealth  of  Virginia,  still,  when  Virginia  seeks  redress, 
and  becomes  a  suitor  in  the  courts  of  this  state  and  beyond 
her  territorial  limits,  she  must  lay  aside  her  attributes  and 
immunities  of  sovereignty,  and  assert  her  demands  as  private 
individuals  or  corporations  assert  theirs  in  those  courts,  sub- 
ject to  the  same  laws  and  limitations.  Sovereignty,  though 
supreme  within  its  own  jurisdiction  and  territory,  does  not 
extend  beyond  these;  and  when  a  sovereign  state  enters  the 
ooorte  of  a  foreign  state,  she  does  so  with  no  other  rights  and 
immunities  than  those  which  pertain  to  private  corporations 
or  individuals:  Edey  v.  People,  23  Kan.  202.  The  lex  fori 
governs  in  the  limitation  of  actions:  Johnson  v.  Anderson,  76 
Tm.766. 

But  it  is  contended  by  the  attorney-general  for  this  state 
that  by  the  act  of  the  general  assembly  of  February  8, 1868, 
Virginia  transferred  her  claim  against  the  estate  of  Irby  to 
this  state:  Acts  Va.  1882-83,  p.  58;  CdldweU  v.  Pnndie,  19 
W.Va.  604. 

It  is  not  necessary  to  decide  whether  or  not  such  transfer 
has  been  made,  because  such  decision  could  not  affect  the  re- 
sult of  the  suit  Conceding  the  transfer  was  made,  this  state 
is  not  entitled  to  any  relief  in  this  suit:  1.  Because  she  did 
not  bring  the  suit,  and  is  not  a  plaintiff  therein;  and  2.  Be- 
» by  statute,  which  went  into  effect  April  1, 1869,  the  bar 
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of  the  statute  of  limitations  is  expressly  made  applicable  to 
demands  due  the  state:  Code,  c.  85,  sec.  20,  p.  221.  It  is  not 
overlooked  that  this  statute  was  repealed  in  the  act  of  Decern- 
ber  20,  1875,  chapter  55,  section  19,  acts  of  1875,  page  126, 
and  re-enacted  in  the  act  of  February  9, 1882,  chapter  18,  seo- 
tion  20,  acts  of  1882,  page  25.  The  said  statute  was  therefore 
in  force  from  April  1,  1869,  to  December  20, 1876,  more  than 
six  years,  and  has  continued  in  force  since  February,  1882. 

William  Irby  died  at  the  asylum  in  Staunton  in  March, 
1868,  but  BO  far  as  the  record  here  shows  no  one  was  appointed 
administrator  of  his  estate  until  September,  1877,  when  the 
same  was,  by  an  order  of  the  circuit  court  of  Cabell  County, 
committed  to  the  appellant,  George  F.  Miller,  the  then  sheriff 
of  said  county. 

The  account  of  the  plaintiff  is  for  board,  etc.,  at  the  price 
of  seventeen  dollars  per  month.  It  is  plain,  therefore,  that 
the  whole  of  the  account,  except,  perhaps,  for  the  last  month, 
accrued  in  the  lifetime  of  Irby,  and  the  statute  of  limitations 
commenced  to  run  in  his  favor  before  his  death,  and  became 
barred  in  five  years  thereafter,  excluding  the  time  excepted 
by  the  law  from  the  operation  of  the  statute:  Jones  v.  Leman^ 
26  W.  Va.  629. 

But  let  us  assume,  though  such  an  assumption  is  scarcely 
admissible  in  any  view  of  the  facts  in  this  cause,  that  the 
plaintiff's  cause  of  action  did  not  accrue  until  after  the  death 
of  Irby,  and  that  no  one  became  his  administrator  until  more 
than  five  years  from  that  time.  In  such  event,  the  statute  of 
limitations  would  commence  to  run  at  the  expiration  of  five 
years  from  the  death;  that  is,  the  law,  according  to  our  stat- 
ute, conclusively  preeumee  that  an  administrator  has  qualified 
on  the  last  day  of  said  five  years:  Code,  c.  104,  sec.  17. 

Irby  died,  as  we  have  seen,  in  March,  1868;  the  statute 
commenced,  therefore,  to  run  against  the  plaintiff,  whether  it 
be  treated  as  a  public  corporation  or  the  commonwealth  of 
Virginia  herself,  from  March,  1868,  and  the  statutory  bar  ap- 
plicable to  such  claims  as  the  one  here  asserted  being  five 
years,  the  demand  became  absolutely  barred  in  March,  1878. 
This  suit  was  not  commenced  until  1878,  nearly  fi^P  years 
after  the  bar  had  become  complete.  But  if  we  treat  the  state 
of  West  Virginia  as  the  plaintiff  and  owner  of  the  claim,  the 
stotute  began  to  run  as  to  her  April  1,  1869,  and  her  right  of 
action  ceased  and  the  bar  of  the  stetute  became  operative  in 
April,  1874,  before  the  repeal  of  the  statute  barring  claims 
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4o«  the  stale.  Fcur  these  zeeeoos,  it  eeenui  to  me  plain  that 
the  plaintiff,  when  this  enit  waa  inetituted,  had  no  eziatiof 
legal  demaxid  against  the  estate  of  Irbji  and  that  its  bill 
riiould  have  been  dismissed  hy  the  cireuit  court 

It  is,  howeyer,  asserted  here  for  the  plaintiff  that  the  fimd 
in  the  hands  of  W.  C.  MUler,  the  general  reoeiver  of  the  ooor^ 
is  a  trust  fund,  dedicated  by  the  proceedings  in  the  afbreaaid 
suit  of  Bvffiagton  v.  Irby  to  the  payment  of  «he  plaintiff's  der 
maod.  There  Lb  nothing  in  the  transcript  of  the  record  of 
that  suit  or  of  this  to  warrant  any  such  claim.  But  if  such 
had  been  the  fact,  the  prc^r  place  to  caU  for  the  fund  would 
have  been  in  that  suit,  and  not  in  this  independent  and  col- 
lateral suit 

It  thus  appearing  that  the  plaintiff  is  not  entitled  to  any 
relief,  it  is  well  settled  that  there  can  be  no  decree  in  the  suit 
between  co-defendants,  or  recovery  by  onei  defendant  against 
another:  Hubbard  v.  Goodwin^  2  Leigh,  492;  Hantford  v.  Coal 
Co.,  22  W.  Va.  70;  Vanu  v.  Evaw,  11  Id.  342;  Quid  v.  Myen, 
23  Gratt  383. 

To  escape  this  rule  of  law,  we  are  referred  to  the  counsd 
for  the  plaintiff  and  by  the  attorney-general  of  this  Bt..te  to 
the  following  recital  in  the  decree  appealed  from:  ''The  plain- 
tiff and  Qeoige  F«  Miller,  adminiatrator  of  William  Irby,  de- 
ceased, the  state  of  West  Virginia,  and  the  defondant,  W.  G. 
Miller,  by  their  rasp^cJdye  counsel,  agree  that  if  soything 
should  be  found  due  from  the  said  W.  C.  J^iilier  to  any  of  the 
parties  to  this  suit,  the  court  sbAll  adjudicate  such  indebted- 
ness,  and  to  whom  the  same  is  due^  whether  the  plaintiff 
herein  has  any  cause  of  aetion  or  not" 

This  agreement  or  consent  seeiiis  to  have  been  entirely  with 
reference  to  the  decision  of  the  circuit  court,  and  oat  as  an 
agreement  in  the  csjoae  to  extend  to  thie  appellate  court  If 
it  had  leen  acted  on  by  the  circuit  court,  we  might  consider 
it  ih  reviewing  the  decree  of  that  court;  but  as  the  decree  is 
not  based  on  or  inAueoced  by  ti^  sgreement,  I  have  gimve 
doubts  whether  or  not  we  ou|^t  to  give  it  any  eSect  in  this 
court.  But  be  this  as  it  may,  the  consent  can  affect  only  those 
who  assented  to  it  The  heirs  of  Irby  are  the  parties  who 
appear* to  be  entitled  to  the  fund,  and  neither  tbey  nor  their 
counsel  have  assented  to  the  agreement.  The  fund  is  the  pio- 
oeeds  of  real  estate  eold  und^  the  provisions  of  chapter  128, 
code  of  1849.  By  section  12  of  said  chapter,  it  is  dedaiitfl 
that,  upon  the  death  of  the  lunatic,  the  proceeds  af  such  j 
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•hall  '^paaa  to  ihose  who  would  haye  heen  entitled  to  tho  land 
ifitkadi»%Wn«>ldori]V]da«^  Vaugkmy.Janm, admit 
444. 

Under  this  statnte,  t]M  toad  iwnnwi  bj  descent  to  the  heirs 
of  iih^  j«flfe  M  th«  laaid  iiioiild  httMdsM  ]Md  ii  n«fc  been  flol^ 
The  htbn^  then,  ai«  the  paitiee  fliateriallj  iateirastod,  and  thejr 
have  not  united  in  the  agreement^  or  consented  to  anj  devisr 
tioQ  bom  the  due  eooiae  and  n^gular  determinsiion  of  this 
suit 

or  eoune  W.  €.  Mffler,  Mding  ttie  ftind  aa  reosmr  aal 
trustee,  cannot  be  protected  hy  the  statute  of  Hndtationa.  He 
is  tba  mere  hand  of  the  conxt,  holding  the  fund  subject  to  its 
ewLpr,  withoalaay  ri|^ taor  parsona]  integestin  iL  Tl^aheirs 
of  Irby  sMgr,  hf  pstHioit  filed  in  ika  wmt  ^  B^^gktgUu  w.  Irby, 
or  otherwise,  call  upon  the  court  in  that  conse  to  eider  the 
said  receiver  to  render  an  acooMtteC  tiia  fiind  and  haye  it  paid 
over  to  them,  or  otbarwise  digbunwd  as  may  be  legal,  accord- 
ing to  tho  xigjhle  of  those  entitled  thereto.  That  suit  does  not 
appear  to  have  ever  been  dismissed;  bui  even  if  it  had,  I  ap- 
prehend it  would  still  be  legal  and  proper  for  the  court  to  sum- 
mon the  parties  before  it  and  dispose  of  the  fund  in  the  hands 
of  the  receiver  belonging  to  the  suit  and  paid  over  to  him  un- 
der orders  entered  therein,  with  directions  to  invest  or  retaia 
it  until  the  further  order  of  the  court  The  power  to  do  so 
seems  to  be  a  necessitj,  for  otherwise  it  might  be  difBcult  to 
•eatrd  and  disburse  the  fund. 

for  the  foregoing  reasons,  I  am  clearly  of  opinion  that  the 
decrees  of  the  circuit  court  entered  in  this  cause  should  be  re- 
versed, and  the  plaintiff's  bill  dismissed,  with  costs  to  the 
administrator  of  Irby  against  the  plaintiff  in  both  courts. 


Statutss  or  LnuTiUioM  do  iror  Opbbats  AOAnrar  trb  SoratsraVf  iroa 
AG Annr  a  Stats  snini^  witinn  its  own  cciu'li^  udaw  ths  •Mwto  !•  #o  dsMni 
tatoonmiitekabl^iiiitMfttothttk  the  state  Iim  wwrsd  ite  atteifaate  of  sor- 
ereignty*  mU  MMSted  to  bo  hmnd  hy  tho  statutes  P^ipk  ▼.  SerMmer,  i 
Cow.  Si5;  15  An.  Pes.  379,  aad  note  SSO-SSSL  Bat  pnblia  and  mnnicipol 
corporations  are  so  vested  with  the  righta  juid  pdTilegea  of  sovereignty  as  to 
1)0  within  the  protection  of  this  mle;  statntes  of  limitations  affeci  tham  tte 
save  as  privnte  pewiens;  0%  ffOneimmii  ▼•  Fkmi  P.  Gtereft,  8  Ohao^  dflSi 
ar  Am.  0ML  711,  nd  aote71»*7SgL|  C%V' /'<'>«  SnM  ▼.  MtKUMm,  41  Ark. 
4fi^  tf  Abb.  Jkp.  If,  and  note  S4-3S. 
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Whitb  V.   FooTB  Lumber   and  Manufaotubino 

Company. 

[»  WI8T  YiBonrxA,  mj 
A5  Ezaoonoir  GAxxiSBiasr  uum  bx  Svpvobiid  bt  a  Valid  Jo 
A  Void  Judqxeiit  cavvot  bv  Bsoabdxd  as  kativo  Abt  Lbsal  ! 

■VGB  in  any  ooort^  for  any  purpose. 
JuDOKKKT  AOAXMBT  A  Marbtbd  Woman  on  a  oontrmot  made  whilo  she  la 
living  with  her  hnaband  is  abaolntely  void,  and  oan  create  no  lien  on  ber 
eepaiato  estate. 
If  A  Marbtbd  Wokan  is  Doiho  Busonn  ubdbb  a  CQHPAinr  Nami^  n 
judgment  against  her  by  sach  name  is  not  less  invalid  than  if  antarad 
against  her  by  her  proper  name. 
Pbbsumftioh  is  that  a  Mabbtkd  Wokah  is  Lnnso  with  bsr  Hdsbaiidi 
and  this  presomption,  unless  removed  by  competent  ovidmoe^  wHl  ofsr* 
throw,  even  on  a  collateral  assaalt^  a  Judgment  entered  against  bar  dar- 
ing her  coverture. 

8imm$  and  EndoWy  for  the  plaintiff  in  enor* 

E.  S.  DoolUiUf  for  the  defendant  in  error. 

Sntdbb,  J.  A.  G.  White,  on  May  19, 1886,  cansed  a  snggee- 
tion  to  be  issued*  by  E.  M.  Underwood,  a  justice  of  the  peace 
of  Cabell  County,  in  which,  after  stating  that  said  White,  on 
December  13, 1883,  had  obtained  a  judgment  before  another 
justice  of  said  county  against  the  Foote  Lumber  and  Manufao* 
turing  Company  for  $139.42  and  costs,  and  that  there  was 
a  liability  on  Qard  and  Lous  by  reason  thereof,  commanded 
the  said  Gard  and  Lous,  as  debtors  of  said  company,  to  be 
summoned  to  appear  before  said  Underwood  on  June  1, 1885, 
to  answer  respecting  said  liability.  The  suggestion  was  duly 
served  on  Gard  and  Lous.  On  the  return  day  thereof,  Jane 
M.  Foote,  the  wife  of  H.  L.  Foote,  appeared  before  the  justice 
by  her  attorney  and  filed  a  plea,  in  which  she  alleged  that  the 
alleged  judgment  on  which  the  suggestion  had  issued  had  been 
recovered  against  her  under  the  name  of  the  Foote  Lumber 
and  ManufiEtoturing  Company,  that  being  the  name  under 
which  she  was  doing  business;  and  that  at  the  time  of  the 
rendition  of  said  judgment  she  was  and  still  is  a  married 
woman,  the  wife  of  H.  L.  Foote,  and  living  with  her  husband. 
Issue  was  joined  on  this  plea,  and  the  justice  having,  upon 
the  evidence,  found  for  the  plaintiff,  and  that  Gard  and  Lous 
were  indebted  to  the  defendant  for  a  sum  in  excess  of  the 
plaintiff's  judgment,  gave  the  plaintiff  judgment  against  Gard 
Lous  for  $139.42  and  costs.  Within  ten  days  thereafter,  the 
said  Jane  M.  Foote  appealed  from  said  judgment  to  the  cir- 
cuit court  of  said  county. 
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The  case  iras  flnallj  heard  by  the  oireiiit  coart  on  ICarch 
26, 1886,  where  both  the  law  and  the  frets  were  sobmitted  to 
the  ooart,  and  the  judgment  of  the  justice  was  aflSrmed.  The 
garnishees,  Oard  and  LooS|  and  Jane  M.  Foote,  as  the  Foote 
Lumber  and  Manufacturing  Company^  obtained  a  writ  of  efnor 
to  said  judgment  from  this  oourt 

All  the  frets  proved  on  the  trial  in  circuit  court  are  certified 
and  made  part  of  the  record.  The  material  facts  are  as  fol- 
lows: The  gamisheeSi  at  the  time  the  suggestion  was  served 
upon  them,  had  in  their  hands  funds  belonging  to  the  Foote 
Lumber  and  Manufrcturing  Company  sufficient  to  pay  the 
plaintiff's  judgment  and  costs.  Jane  M.  Foote  composed  the 
said  Foote  Lumber  and  Manufactuming  Company,  and  did 
business  under  that  name  through  her  husband,  H.  L.  Foote, 
as  her  agent;  and  she  was  a  married  woman. 

It  is  contended  by  the  plaintiff  in  error,  Jane  M.  Foote,  that 
in  order  to  entitle  the  plaintiff  below  to  subject  the  effects  of  a 
judgment  debtor  to  the  satisfoction  of  the  claim,  it  is  requisite 
that  the  creditor  should  show:  1.  A  valid  and  subsisting  judg- 
ment against  the  debtor;  2.  An  execution  upon  the  judgment 
in  the  hands  of  an  officer;  and  8.  Funds  or  effects  of  the  debtor 
not  exempt  from  the  lien  of  the  execution  in  the  hands  of  the 
garnishee  sufficient  to  satisfy  the  execution  in  whole  or  in 
part  It  is  claimed  that  no  one  of  these  requisites  was  shown 
by  the  evidence  in  this  case.  The  main  contention,  however, 
for  the  plaintiff  in  error  is,  that  the  alleged  judgment  being 
against  a  married  woman,  was  void,  and  therefore  could  not 
be  either  the  basis  of  an  execution  or  of  a  suggestion. 

Ordinarily,  it  is  not  necessary  for  the  creditor,  in  a  proceed- 
ing by  suggestion,  to  offer  in  evidence  the  judgment  against 
his  debtor:  B.  &  0.  B.  R.  v.  FSIson,  2  W.  Va.  628.  Upon 
suggestionB  in  the  circuit  court,  it  is  essential  to  show  that  a 
writ  ot  fieri  faeioi  has  been  issued,  and  placed  in  the  hands 
of  the  officer  for  execution,  in  order  to  create  the  lien  required 
by  the  statute  as  the  foundation  of  the  suggestion:  Code,  sec. 
10,  c.  141.  But  our  statute  in  respect  to  suggestions  before  a 
justice  is  not  explidt  on  this  sulgect;  but  the  reason  of  the 
law  seems  to  be  that  the  execution  should  be  shown,  for  other- 
wise there  could  be  no  lien  on  the  effects  or  fimds  in  the  pos- 
session of  the  gamishea  But  be  this  as  it  may  when  the 
validity  or  legal  existenoe  of  the  judgment  is  directly  assailed 
by  the  debtor,  I  think  there  can  be  no  serious  doubt  that  it 
devolves  on  the  plaintiff  to  show  the  exlstenoe  of  his  judg- 
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I  do  not  mnn  to  dwldA  iluft  he  imiflk  procbiee  m  jodg- 
maofc  irUdi  eawioi  te  igyegaed  lor  hmdo  iiregukrity  cr  enor 
vfaich  daes  Mt  Mndtf  ik  T^  bat  that  1m  BMiafc  ikow  m  jodf- 
OM&twliieh  oaMiotlMaMdkdaMllieklalMlttteljvMd  iiia 
coUatond  ppoMMUng.  U  ilM  jndgmui  is  void,  k  cmiol  »• 
regarded  as  having  any  legal  fadstanea  in  aay  cawi  ar '  lor  aaj 
parpoae.. 

It  IB  kaportsaty  tihaa,  to  inqnba  whattiar  tiia  Jodgnoank  aa 
which  the  wigyatim  and  jadgmaat  agaiaat  ifaa  ganuahaea  in 
thiacaaa  waabaaad  waaor  waa  not  abfldntoly  void.  If  itiaa 
jodgment  agamM  a  auurried  woman  iqpon  a  contraoi  made 
dunng  hat  cofartare^  it  ia  absohitolj  vaid^  and  iain  eflbet  the 
same  as  a.  judgment  taadeoed  by  a  ooort  hafjng  no  jnriadia- 
tioa.  It  ia  anahoalute  nullity,  and  cseatea  no  lien  on  the  sep- 
arate estate  of  the  won»m:  Tamener  v.  BarnUj  21  W.  Va.  668; 
^oclOxm-  V.  Fadei^  10  Id.  171;  Car^y  t.  £«rma,  2aid.  671. 

The  ckciflion  of  tha  caae  before  ua  depends  upon,  whatlier  or 
not  tha  judgment  on  which  the  suggestion  ia  fbnnded  ia  a 
jodgBient  against  a  mamed  woman  rendered  upon  a  eontraci 
made  during  her  covarture.  This  is  purely  a  question  of  fact. 
It  is  certified  aa  a  fiekct  that  the  Foots  Lumber  cud  Manufac- 
turing Caaopsny  is  i<uaa  M.  Foote,  doing  bunness  in  that  name. 
It  is  also  certified  thai  Jane  M.  Footc  waa  a  manied  woman. 
Tha  judgmant  is  a^inat  tha  Foots  Lumber  and  Manu&ctnring 
Compaay.  These  fEieto  taken  togsthar  are,  it  saenia  to  me,  the 
same  in  e&et  as  a  certifieata  tiiat  tha  judgment  was  r»ideved 
against  Jane  M.  Foote,  a  married  wonaci.  This  nmch,  I  thinks 
is  entirely  j^ain.  But  it  is  insisted  it  is  not  shown  that  Jaco 
M.  Foote  was  a  married  woman  at  the  time  the  contract  was 
made  on  which  the  judgment  was  <rf)tainad,  and  further,  that 
it  is  not  Aown  that  sho  wasthen  £ying  with  her  husband.  It 
has  been  ezpreasly  deaidari  by  tins  court  that,  umkr  our  stat- 
ute, section  13^  chapter^G,  of  tiba  code,  a  mnrrifwl  wnman  Hying 
separate  from  her  hnsband  may  contract  and  bo  sued,  and  a 
valid  judgment  may  ba  rendased  againrt  hsE^  upon  her  cou- 
tracta,  in  a  court  of  camman  lanr:  Put  t.  McaUfftg^  22  W.  Vu. 
70&  But  when  itis  pleaded  crshown  tiiat  tiie  def(»idant  isa 
married  woDsan,  the  burden  is  csat  upon  the  plsiutiif  to  estab- 
lish  the  fact  thai  she  is  liTiag  separato  fipom  her  husband. 
The  presiuaptisn  is,  that  sll  nmrrisd  womsn  live  with  their 
husbands,  and  the  £set  that  same  d<»Bat is  an  exception;  theia* 
five  he  who  ckima  tha  bsneiiit  of  tha  exception  nrast  show  it: 
SiMkion  T.  Fadsy^  10  W.  Va.  171;  iVdrT.  ifariflitf,^ 
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Thft  Judgment  in  this  case  being  against  tbe  Foote  Lumbef 
and  ManofiMturing  Companj,  the  contract  cm  which  it  is  based 
was  necessarily  made  bj  said  company;  and  it  being  certified 
that  Jane  M.  Foote,  a  married  woman,  and  said  company  are 
<ffie  and  tbe  same,  it  inevitably  follows  that  tbe  contract  was 
made  with  a  married  woman.  It  also  follows,  it  seems  to  me, 
that  the  contract  must  have  been  made  during  the  coverture 
of  Jane  M.  Foote.  It  is  certified  that  Jane  M.  Foote  is  the 
Foote  Lumber  and  Manufacturing  Company.  This  is  equiva- 
lent to  a  certificate  that  the  said  company  is  a  married  woman; 
and  there  being  no  pretense  that  the  company  had  any  exist- 
ence^ or  that  Jane  M.  Foote  did  business  under  that  name  at 
any  time  when  she  was  not  a  married  woman,  the  necessary 
conclufiaon  both  in  law  and  ^t  is,  that  the  contract  was  made 
during  coverture:  My  conclusion,  therefore,  is,  that  tbe  judg- 
ment having  been  rendered  upon  the  contract  of  a  married 
woman  made  during  her  coverture,  it  is  an  absolute  nullity, 
and  that  any  execution  or  smggBB&Mk  sued  cut  upon  it  was  in- 
valid and  ineffectual  for  any  purpose:  WkUleyY.  Blacky  2  Hawks, 
179;  11  Am.  Dec.  753,  756,  note. 

Tbe  xeaulty  thecefiarov  is,  that  the  judgment  of  the  circuit 
court,  as  also  that  of  tbe  josticf^,  must  be  reversed,  and  the 
plaintiff's  suggesticii  dismissed. 

JvDCuaESTB  AQAXMgr  Mabhtsd  WoiCDi— The  doetEJnas  of  the  principal 
ease  prerail  in  a  few  of  the  states  only.  The  gensnl  role  upon  this  subject 
Is,  that  married  wwnan,  w  well  as  all  other  leBEdenta,  are  within  tiie  jnrisdio" 
tim  ai  the  courts^  end  jmdgnwntsegainet  tiiea  am  valid:  See  Fresman  oa 
,  eee.  UQ^  and  aete  to  CtaU«e0  ▼•  VUlcni  »  An.  Deo.  flW-611. 


HaLLIDAY   V.    MiLL&B. 
(9»  WBST  VteeuvA,  «M.J 

inr  AV»CHiu>.^FAiHBa  n  EmnrLBDio  Lasowlax^  Sikviobqvhis 
Mnroa  Cbild,  akd  mat  MAmTAnr  as  Aonosi  to  recover  for  the  serrioe* 
of  sach  child  rendered  to  any  third  person.  It  seems  that  marriage  ol 
tile  difld  without  the  father's  assent  wS  not  impair  his  right  to  reoorei 
for  itasenrieeA. 

mma,  May  Voi.o]rraBn.¥  BaLnrQUiSH  an  Rnurr  to  his  child's  eamingsi 
and  when  he  does  es^  his  child  is  said  to  be  emancipated,  ^le  eman^ 
eipatiott  may  be  parol  or  in  writing  or  may  be  inferred  from  circnm* 

'  vfr  AuMBPan  bs  Sam^  i 
tdsiBktethalallv'si 
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OOKTSTAHCa  BT  FaTHXE  TO  80M,   DT  COKaiDSBATIOM  OV  MOSm  RUUVXD 

lowL  THB  Earhimgs  ov  thx  Sou  wbiu  Hb  wjb  ah  JJvmmamotaxed 
MiHOB,  ifl  without  valid  ooDnderation,  and  thanfore  fraadvlfliit  and 
▼Old  aa  against  the  creditora  of  tha  fatiiar. 
▲  MnroB  18  Bktitlbd  to  Bbtazb  iob  his  Own  Un  im  BoiniCTi  abd 
Pat  AH  A  SoLDiBB;  and  if  they  are  reooiTed  by  hia  father,  the  latter 
beoomea  indebted  to  hia  eon  for  the  amount  thereof  and  may,  to  die- 
charge  euch  debt,  convey  real  property  to  the  aon.  Snch  oooveyanoe  is 
not  Tolnntary,  and  cannot  be  avoided  by  the  father'a  crediton. 

Bill  by  Halliday  against  George  8.  Miller  and  BarUey  F. 
Miller,  his  son,  to  set  aside  conveyances  made  by  the  father 
to  the  son.  It  appeared  that  the  consideration  for  these 
deeds  was  moneys  received  by  Greorge  S.  Miller  from  his  son, 
and  to  which  the  son  had  become  entitled  while  a  minor  for 
bounties  and  pay  when  in  the  service  of  the  United  States  as 
a  soldier  during  the  war  of  the  Rebellion.  A  decree  was  en- 
tered denying  the  relief  sought  by  complainant 

W.  H.  Harvey f  for  the  appellant. 
V.  S.  Armgtrongj  for  the  appellee. 

Green,  J.  Upon  the  question  of  fact  which  has  been  raised 
in  this  case,  whether  the  defendant  B.  F.  Miller  was  a  minor 
when  he  served  in  the  army  of  the  United  States,  I  think 
there  can  be  no  reasonable  doubt  He  himself,  in  his  deposi- 
tion taken  on  the  let  of  June,  1882,  states  that  he  was  then 
thirty-eight  years  old.  He  must,  therefore,  have  been  less  than 
seventeen  in  the  spring  of  1861,  when  he  says  he  enlisted, 
and  the  whole  of  his  military  service  was  rendered  while  he 
was  a  minor.  This  is  further  proved  by  his  own  statement 
of  his  age,  made  when  he  obtained  his  marriage  license.  This 
evidence  greatly  outweighs  that  of  his  father,  the  only  witness 
who  says  he  was  of  full  age  when  he  enlisted.  He  states  that 
his  son  did  not  enlist  till  the  23d  of  November,  1861,  six 
months  latter  than  the  date  of  enlistment  stated  by  his  son. 
He  says  his  son  was  born  in  September,  1841  or  1842,  which 
would  make  him  a  little  over  twenty  or  twenty-one  in  Novem- 
ber, 1861,  when  he  says  his  son  enlisted.  I  have  no  doubt 
the  statement  of  the  father  was  false,  and  that  he  knew  it  to 
be  false.  He  says  that  the  date  of  his  son's  birth  and  of  his 
enlistment  are  recorded  in  the  family  Bible.  If  so,  by  pn>> 
ducing  the  Bible  he  could  have  proved  the  age  of  his  son  be- 
yond dispute;  but,  though  requested,  he  refused  to  produce  it 
I  shall  therefore  consider  the  case  as  though  it  was  pioveii 
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that  all  the  military  aenrioe  of  the  Bon  waa  rendered  while  he 
waa  a  minor. 

An  effort  waa  made  to  show  that  the  reputation  of  the 
&ther  for  veracity  was  such  that  he  ought  not  to  be  believed 
on  oath;  bat  the  effort  failed*  The  record  in  the  case,  how- 
ever, flhowB  that  his  evidence  is  entitled  to  very  little  consid- 
eration, and  when  unsupported  by  other  evidence,  it  ought  to 
be  disregarded.  He  not  only  made  a  false  statement  in  ref- 
erence to  the  age  of  his  son,  but  many  of  his  other  statements 
are  unworthy  of  belief,  and  should  be  disregarded.  His  state- 
ment, for  instance,  that  his  son  bought  the  first  piece  of  land, 
for  which  he  made  him  a  deed  on  October  25, 1870,  in  the 
year  1863,  ought  not  to  be  believed.  This  parcel  of  land  con- 
tained 162  acres,  all  in  woods.  Why  his  infant  son  serving 
in  the  army  should  buy  such  a  piece  of  land  and  pay  for  it 
cash  $425  cannot  be  easily  explained.  This  statement  is  not 
corroborated  by  the  son.  He  testifies  that  he  bought  this 
land  in  1870,  and  paid  $425  for  it.  The  deed  bears  date 
October  25, 1870.  He  was  married  in  September,  1867,  and 
it  is  much  more  probable  that  he  bought  the  land  in  1870, 
after  his  marriage,  and  after  a  house  had  been  built  on  it,  in 
which  he  was  living,  than  in  1863,  when  he  was  a  boy  in  the 
army.  The  statement  of  the  father  that  he  did  not  give  his 
son  a  deed  for  this  land  for  so  many  years  through  careless- 
ness, and  because  he  was  waiting  for  a  lawyer,  does  not  satis* 
factorily  account  for  the  long  delay.  The  fair  inference  from 
all  the  evidence  is,'that  the  father,  having  received  all,  or 
nearly  all,  of  the  bounties  and  pay  as  a  soldier  of  his  infant 
son,  and  being  involved  in  debt,  years  afterwards  conveyed  to 
his  son  this  land  as  a  compensation  for  said  money.  The 
evidence  shows  that  the  land,  at  the  time  it  was  conveyed  to 
the  son,  was  not  worth  more  than  the  money  given  by  him  to 
his  father  with  the  interest  thereon  up  to  that  time. 

It  is  insisted  that,  the  son  being  a  minor  when  this  money 
was  earned  by  him,  it  all  belonged  to  his  father,  and  when  he 
received  it  from  his  son,  he  received  it  as  his  father,  and  as 
the  person  entitled  to  it;  and  the  subsequent  conveyance  of 
this  land,  without  any  consideration  other  than  this  money, 
when  he  was  insolvent,  must  be  regarded  as  voluntary  and 
fraudulent  as  against  the  plaintiff  at  least,  a  creditor  when 
these  voluntary  deeds  were  made.  It  would  seem  to  be  al- 
most universally  admitted  that  the  father  is  entitled  to  the 
value  of  his  minor  child's  labor  and  service:  Day  v.  Everett^  7 
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Man.  145;  FhmAerr.  WM^  4  Maeon,  86S;  €Ms  ▼.  ParroU^  1 
N.  H.  28.  None  have  ever  disputed  that  this  ab0olQ4e  right 
of  the  father  ^  the  child's  labor  extends  till  flie  chiM  is  fear- 
teen  yean  <M.  But  the  authorities  very  generallj,  and  it 
seems  to  me  joBtlj,  extend  this  right  of  the  fiither  thraiigh 
the  whole  minorily  of  the  child;  that  is,  tUI  he  leaebes  the 
age  of  twenty-one,  when  the  child  is  legally  emancipated  from 
the  father's  control.  This  seems  to  me  but  reasooable,  aa 
tberehy  the  hm  sHto  off  some  years  when  the  child  may  be 
nseftil  against  many  preceding  years  when  he  is  entirely 
helpless  and  a  charge  npon  the  father.  This  right  oi  the 
feither  to  his  minor  child's  services  is  well  illustrated  by  the 
following  cases,  which  bear  more  or  less  lewmblance  to 
the  case  before  us: — 

In  M^xkghan  y.  Sched  Diatriet^  28  Wis.  104,  Cole,  J.,  says: 
*Is  there  any  dififeelty  in  the  way  of  the  fitl^er  maintaining 
this  action?  The  daughter  was  employed  by  the  oflicers  of 
the  district  to  teach  a  district  school.  A  written  contrad 
was  entered  into,  hf  which  it  was  agreed  she  shonld  teach  the 
school  for  fonr  months,  and  riioald  be  paid  twenty-fi?e  dollars 
%  month  for  her  services.  The  father  was  piesent  when  the 
contract  was  entered  into,  and  assented  to  bis  daughter  enter- 
ing into  it  The  contract  has  been  perfimned  on  her  part 
But  it  is  darmed  that,  by  the  school  laws,  a  miner  is  compe- 
tent to  contract  as  a  schoolteacher,  and  thefefive  such  con- 
tract may  be  enforced  by  the  minor  the  same  as  by  an  adult 
It  is  oonceded  that  the  parent  has  the  right  to  prevent  hie 
minor  child  from  teaching;  but,  aesenting  to  her  teaching,  he^ 
it  is  argued,  must  be  held  to  the  assent  te  the  contractingi 
with  all  its  legal  consequences.  This  is  the  argument.  Is  it 
satisfactory?  Does  it  follow  that  because  the  parent  assented 
to  this  employment  he  emancipated  the  cMld,  and  relin- 
quished his  claim  to  her  wages?  ....  It  appears  that  the 
daughter  is  about  sixteen  yt/ars  of  age,  and  the  foither  was 
charged  with  certain  duties  in  respect  to  her,  as  education, 
support,  and  protection.  And  as  some  compensation  for  these 
duties,  he  has  a  right  to  claim  her  earnings,  and  there  is  no 
substantial  objection  to  his  maintaining  this  action.  We  are 
quite  clear  that  the  leoo^ry  will  bar  any  further  aefioB  by 
the  minor.'* 

In  the  case  of  White  v.  Hefmfy  36  Me.  631,  it  was  dedded 
tiiat  a  minor  was  not  emancipated  by  a  marriage  wiCbeut  the 
father's  eonseat;  and  the  son,  having  so  married  and  gone  Is 
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00a,  being  employod  by  one  wbo  knew  be  was  a  minor  but 
married,  the  fiither  can  recorrer  ftom  such  employer  the  wages 
earned  by  ench  eon.  The  oonrt  say:  ^Tbe  father  has  in  no 
way  consented  ho' should  have  his  earnings,  bnt  has  always 
been  imdy  and  willing  to  snpport  him.  The  defendants, 
knowing  he  was  a  minor,  without  the  knowledge  or  consent  of 
the  fietther,  emptoyed'  him,  and  have  paid  him  his  wages  in 
full  To  allow  the  defense- would  hold  out  encouragement  to 
sons  impatient  of  psirentied  control  to  resist  the  reasonable 
authority  of  their  fathers,  and*  gire  the  latter  little  means  to 
Bwmre  their  own  legal  rights  beyond  i^ysical  restraint.''  The 
plaintiff  was  given  judgment  against  the  defendants  for  three 
months  and'  twenty  days'  wagee,  at  the  rate  of  fburteen  dollars 
per  month,  and  interest. 

In  Week  ▼.  Sotmw^  12  Cush;  216,  whew  a  minor  shipped  on 
a  whaling  yoyage  without  his  fatlieHs  consent,  it  was  held  the 
father  could  reeover  of  the  employer  the  fbir  share,  or  lay,  as  it 
is  called,  of  the  voyage,  — that  is,  one  per  cent  of  the  earnings 
of  the  yoyage.  In  Bishep  y.  Shepherd,  25  Pick.  492,  it  was 
decided  that  where  a  minor  diipped  as  a  seaman  in  a  whale* 
ship  without  his  father's  consent,  and  deserted  in  the  course 
of  the  voyage,  whereby  his  share  of  earnings,  according  to  the 
custom  in  such  cases,  was  forfeited  and  inured  to  the  benefit 
of  the  ship-owner,  the  father  could  sue  the  ship-owner  for  the 
value  of  his  son's  servioes  and  earnings  upon  an  implied  con* 
tract,  if  he  repudiated  the  contract  of  the  son,  as  he  had  a 
right  to  da  The  eerrioes  due  in  thia  case  were  for  three 
years. 

If  the  Wisconsin  dedaion  be  sound  law,  and  it  seems  to  me 
it  is,  then  it  would  be  unimportant,  in  cases  like  those  cited 
above  from  the  Maine  and  Massachusetts  reports,  whether, 
when  the  son  shipped  as  a  seaman,  being  a  minor,  he  did  so 
with  or  without  his  father's  consent.  In  either  case,  the  fkther 
could  recover  the  son's  wagetf  under  the  contract  for  the 
voyage.  The  only  diffbirenoe  is,  that  if  the  minor  son  shipped 
as  a  seaman  without  hifr  father's  consent,  the  father  could 
repudiate  the  sen's  contract,  and  recover  fbr  the  value  of  his 
son's  servicee  witiioat  regard  to  the^  contract.  But  if  the  son 
shipped  witii  the  ikther's  consent,  the  fother  could  recover 
only  such  pay  as  under  the  contract  the  son,  if  he  were  of  age, 
could  recover.  But  it  is  universally  agreed  that  the  father 
may  yoluntarily  relinquish  his  child's  earnings  though  he  be 
m  minor,  and  idlow  him  to  earn  for  himsrif,  and  receive  send 

▲m.  Si.  Bxr^  Vol  VL— 42 
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appropriate  his  own  earnings  at  his  pleasure.  Such  an 
arrangement  between  a  father  and  hie  minor  son  is  called  an 
emancipation  of  the  son.  By  such  agreement  the  son  is  put 
as  to  his  services  on  the  same  footing  as  if  he  had  attained 
the  age  of  twenty-one  years,  when  the  law  would  emancipate 
him.  Such  emancipation  by  the  father  may  be  parol  or  in 
writing,  and  it  may  be  proved  by  circumstantial  evidence,  or 
it  may  be  implied.  There  are  some  cases  which  seem  to  pro- 
ceed on  the  idea  that  an  emancipation  may  arise  without  the 
father's  agreement  as  the  result  of  his  failure  to  perform  his 
obligations  as  a  father,  or  his  inability  to  do  so.  But  it  does 
seem  to  me  this  is  not  a  correct  principle:  See  Woods,  J.,  in 
Jenne98  v.  Emenanj  15  N.  H.  489.  But  the  right  of  a  father  to 
emancipate  his  minor  son  is  unquestionable,  and  this  right 
exists  though  the  father  be  insolvent:  Campbell  v.  Cooper^  84 
Id.  49;  Cloud  v.  EamiUm,  11  Humph.  104;  53  Am.  Dec. 
778;  Armstrong  v.  McDonald^  10  Barb.  300;  Atwood  v.  Hd- 
ambj  39  Conn.  270;  12  Am.  Bep.  886;  Laehman  v.  Wood^  25 
Cal.  147;  McCUukey  v.  Cyphert,  27  Pa.  St.  225;  DerskerY.Hess, 
54  Mo.  250;  HaU  v.  Hall,  44  N.  H.  293;  Chaw  v.  EUcins,  2 
Vt.  290;  WifUihester  v.  Reed,  8  Jones,  877. 

There  are  two  decisions  which  I  have  seen  in  which  the 
facts  resemble  the  case  before  us,  but  which  differ  from  each 
other  because  of  a  diversity  in  the  fSacts  of  the  two  cases.  Both 
the  decisions  seem  to  be  correct;  and  a  statement  of  the 
character  of  these  two  cases,  and  careful  observation  of  the  di- 
versity between  them,  which  led  to  opposite  decisions,  will,  I 
think,  aid  us  in  reaching  a  correct  conclusion  in  this  case. 

The  first  of  these  cases  is  Winchester  v.  Reed,  8  Jones,  377. 
In  this  case  the  minor  son  had  worked  in  a  gold  mine  for  some 
two  or  three  years  at  from  seventy-five  cents  to  a  dollar  per 
day,  and  he  had  no  other  property  but  these  earnings,  which 
at  the  time  he  became  twenty  or  twenty-one  years  old 
amounted  to  a  considerable  sum.  The  father,  being  at  that 
time  insolvent,  made  a  deed  to  his  son  for  a  tract  of  land 
worth  three  hundred  or  four  hundred  dollars,  for  which  the 
son  paid  him  down  in  cash  two  hundred  and  fifty  dollars 
and  his  note  for  fifty  dollars,  the  residue  of  the  purchase- 
money.  Pearson,  C.  J.,  delivering  the  opinion  of  the  court 
upon  the  question  whether  or  not  the  deed  was  fraudulent^ 
says:  '^  A  fiftther  is  entitled  to  the  services  of  his  son  till  he 
arrives  at  the  age  of  twenty-one:  Muegrove  v.  Komegay^  7 
JoneSt  71.    It  is  true,  a  creditor  oannot  make  his  debtor  work 
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to  pay  his  debt,  nor  can  he  foroe  him  to  make  hie  ohQdieA 
work,  or  eeU  under  execution  the  yalnable  interest  which  m 
father  has  in  the  services  of  his  child,  or  which  a  master  has 
in  the  seryices  of  an  apprentice.  But  if  in  fact  a  child  does 
work  and  earn  wages,  the  proceeds  of  his  labor  belong  to  his 
father,  and  if  the  father  invests  the  money  so  earned  in  the 
purchase  of  land,  taking  the  title  in  the  name  of  the  child,  the 
father  being  insolvent,  his  creditors  can  subject  the  land  to  the 
payment  of  their  debts:  Worth  v.  York,  18  Ired«  206.  There- 
fore when  the  son  worked  at  the  gold  mine,  his  wages  belonged 
to  his  father,  and  be  was  bound  as  an  honest  man  to  have 
taken  the  money  and  applied  it  to  the  payment  of  his  debts 
instead  of  attempting,  under  the  color  of  this  money,  which  was 
his  own,  to  pass  his  land  into  the  hands  of  his  son.  .... 
The  deed  is  voluntary,  and  void  against  creditors.'' 

The  appellant  insists  that  the  case  before  us  is  substantially 
like  the  above;  and  it  is,  unless  there  is  a  distinction  between 
wages  paid  to  a  minor  for  working  in  a  gold  mine,  and  boun- 
ties and  pay  for  the  military  services  of  a  minor  in  the  army 
of  his  countnr.  Whether  this  would  make  any  difference  we 
shall  presently  see. 

The  other  case  to  which  I  refer  is  Jenmett  v.  Alden^  12  Mass. 
385.  The  facts  in  this  were  as  follows:  **  When  the  son  was 
about  fourteen  years  old,  his  father  told  him  he  might  go  to 
sea,  and  he  —  the  father  —  would  give  him  his  time,  or  all 
that  he  should  earn,  till  he  should  be  twenty-one  years  of  age. 
The  son  accordingly  went  to  sea,  and  has  followed  that  course 
of  business  ever  since.  The  father,  at  different  times,  received 
the  wages  earned  by  his  minor  son.  When  the  son  was  about 
nineteen  years  of  age,  the  father  caused  to  be  executed  to  him 
a  deed  for  eighteen  acres  of  lands,  which  the  father  bought 
and  paid  for,  being  then  in  good  credit  and  not  involved, 
though  he  owed  one  debt  to  one  Church.  No  account  was 
kept  of  the  wages  of  the  minor  son  received  by  the  father  be- 
fore this  deed  was  made;  but  it  was  believed  to  be  equal  to 
the  value  of  the  land  when  so  conveyed  to  the  son,  and  it  was 
intended  as  a  compensation  for  the  wages  of  the  son  so  le- 
ccived  from  time  to  time  before  that  by  tlje  fiftther.  The  father 
afterwards  became  insolvent;  and  the  court  held  that  this  was 
not  a  voluntary  conveyance  to  the  son,  and  was  not  fraudulent 
as  to  Church's  debt,  which  was  existing  when  the  deed  was 
made  to  the  son.  Parker,  C.  J.,  said:  ^  It  ajqpears  there  was 
an  equitable  consideration  subsisting  between  the  fitthsr  and 
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tll9  ion^  tbo  foiBwrhavrng  iccriveJ  the  earnmgv  of  the  latter. 
Ml  agiiMiuuuC/  Bavinif  beou  entered'  intky  by  tho'  &tber  that  the 
Bwr  sbofdd'  enjaj'lfie  finitu  of  hn  own  laboi^ .  aithuugh  not  of 
age'tb  beeamneipisted.  The  agreements  was-alawM' one;  and 
the  moQeyreeehr^  by  thy  father  fiom  the  eammgy  of  the  son 
maj  be-  eqfaitably  coneidered  the  money  of  the  son,  which,  if 
be  ctfnld*  not^obtaixr  it  by  eoereibn,  war  yet  a  good' and  valu- 
able eonsideration  tor  any  piomiser  fitmr  the  father,  and  would 
fidly  justify-  the  consideration  zn^  thia  cfeed  as'  paid  by  the 


The  faolir  in  theabow  ease  resemble  much  the  fictls'  in  the 
case  before  ns^  excepts  in*  the  -  important*  particizlar'that  in  this 
case  iheire  i&  net'  the  slighteat  eridbnce  of' an  emancipation, 
and  no  reason  tobriiere  that;  befinrethe  earning  of  the  pay  and 
bounties  for  military  servidn,  there  waa  any  agreement  be- 
tween the  fitfaerand'  son  that^  the  son  should  ezijoy  the  fruits 
of  his  service  in  the  army,  though  ho  was  a  minor.  It  is  obvi- 
ous that  but  for  the  agreement^  madb  befiire  the  wages  were 
earned  the  decision  in*  the  case  above  would'  have  been  differ- 
ent, and  the  deed  te  the  son  would  have  been  declared  vidun- 
tary,  and  therefore  fraudulent  as  to  the  existing  creditors  of 
the  father.  And  such  must  be  our  decision  on  these  authori- 
ties in  this  case,  unless  a*  distinction  exists  between  wages 
earned  by  a  minor  wfailb  serving  as*  a  ffeaman*  in  a  private 
mercantile  vessel,  and  pqr  &nd'  bounty  earned  by  a  minor 
while  serving  as' a  soldier  in  the  army  of  hiecountryj  so  that 
the  detmnination  of  thia  caae  must  depend'  upon  whether 
there  be  such  a  distinction. 

The  father  is  clearly  entitle  tk>'  the  wages  of  hia  infant  son 
serving  in  a  mercantile  vesuel  owned  by  a  private  individual, 
except  when  he  hasj  before  the  wages  have  been  earned, 
agreed  that  the  son  might  hme  all  the  wages  he  so  earned. 
Btt  it  doev  not  follow  that  a  fiitheria  entitled  to*  all  the  pay 
and  bounty  reoeived*  by  hia  minor  son*  while  serving  in  the 
army  and  navy  of  hia  country  as  a  solifierwitb  the  father's 
consent,  though  the  fhther  never  agreed  with  the  son,  before 
such  services  were  rendered,  that  he  shotdd'  have  either  the 
pay  or  the  bomity;  JT,  in  soch  a  case,  the  father*  ia  not  en- 
tHled  to  the  pay  and  bounty,  then  the  decision  of  the  circuit 
oeurt  in  thia  caae,  that  tHe  deeds  from  the  fittber  to  the  son 
were  made  for  a  valoable  conBideration,  and  were  therefore 
oatr  fhtndhleni  and  void  aa  to  the  father's'  crecBtora^  must  be 
•HiaiDoC    CHherwiaei  il  araat  be-revened: 
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The  oUbit  .ease  <cn  Hub  flri)jactiwhich  J  .h«re  /fleoQ  j«  «n 
flogUflh  /caae;  sCatiMtt  v.  IPa((a,  3  Doug.  85a  Hub  mhB  a  bqU 
brou^  to  jmover  a  miBor?B  ihsne  jof  a  priie  takaa  by  a  pri- 
^wteer  Toaaal  ditni^  Ji  war.  Xt  waa  breifghi  .by  .the  rodttui- 
.iBiiatiaii»Qr.thd.iiuiH)r/eaifa>riagaiBfii  Iheiownenrof  ifaejiiiTAlafiry 
And  the  ^uaBiioB  invokied  wai|,  vhaibBr<tke  xninar^B  Bhafieiof 
thdipcize^moBey.bdoqgtd  io  ludQB  orlo  hiaTBUBier.  Xha  ooJDor, 
.dDiii^  allihe  time  ha-Benrad  in  tha^piiiuuteer,  -waa  nn  appnaii- 
.tioeaa  a  ixrariii0c,.aBd  Jbia  Baaater  jsaceixed  ibe  wi^Bduathim 
.for  iwo  Yq}r4gea  .the  omaor  iiad  .mada,  And  joom  claiBiad  ibe 
jiiizermoney  ^nhiob  waa  ^omiiig  -to  thia  mifior,  hiA  agfrentiaa. 
7 'he  foUowizig  mawd  ibe  opiniana  of  ifaD  jndgoa: — 

Willia,J«:  ''ItluiikrthafflMaieriBentitiedl;a.aUibearageaar 
4Jonejr  imely  acquired  bf  >ihe  .apimniiae  aa  lor  labar  .or  .aar- 
viae;  hut  to  aaj  extHumdinary  ^gaina  ^he  jm^y  anipise  oiii  :ff 
Um  UBual  coarae  <alt  bis  aeandoe,  .1  4bink  4be  ^maater  not  «€»• 
titled.  8uig90Be  in  caaeof  a twieck  at <aaa «a&  ay paontiee  Joff 
any  exerticai  of  .bi8X)wn  bad  raaovBred;paBt  af  ibe  wreck  £mm 
a  ship  stranded,  would  .the  laaater  ^be  eniiiled^" 

■Lord  Manafield;  ''It  ia -vary  exiiBordLDai^:thatJM»Neaflarhaa 
occurred  aiooe  1747.  I  did  tbiak  it  ^d  baeaiddoidBd.  JJfoa 
the  first  .arguzaent,  I  ihonght  it  tclear  .thai  ^ahrtawror  (an  aj^ 
pceutice  who  joibb  away  ,gain8  in  'another  aenrlae  eo  .aaiaiaa 
belongs  totthe  maater^  a^d  iatQaBiadiar.bijia;  caad  tf  it  ia  anjr- 
ibing  opecific,  iibe  rmaater  may  bang  (tnMFer  rfbr  it.  I  <aould  aae 
nodiatinction  in  the  caaeof  a  jprivotesr  or  iotter  «f  JuaiqpM 
.beiween  wages  and  priaetmoDey,  iwhieb  is  Ja  Jieu  of  aunas. 
In  JDoenno^arMiaie  ja  a^iSevanoe.  Tbia  ia  nai  likeihe  oa^e 
of  oxtraordiBary  gain,  aa  the  iaatanoe  ^put  \e£  tisaaaore^tniire, 
recovery  of  wreck,  etc;  iior  ibat  jb  Jia  TeaauaeBaticfi  for  aor- 
idcaa.  But  I  am  .now  aferuck  yaiy  mneh  adth  .the  ouige,  and 
am  amvUling  to  go  qgainai  kL  We.muai  take  the  ua^ge  4oIm 
aa  stated  by  lb.  Wood  i[tlua  nai^  laaBy  ithai  4he  appreaiiae 
ahooki  iha^e  the  pmie-moDey  and  ibe  maat^  'the  aiagea],  and 
I  think  iJt.oogbt  totdedde." 

BuUer,  J.:  '^Independently  of  stainioiy  ragrdaHopif^  the 
prise^naoncgr  was  aB  JOQueh  a  fcennty  af  ;the  caewu  ^on  boajd 
privateesa  aa  ^ea  board  kiQg!a  ^abipa.  Xbeve  4oea  aat  aeiai 
much  difference  in  the  case  from  tkat^dnuaiatanea.  Isatbar 
inaUna  to  tbe  opinicn  jfcfaat  Xhe  ae|a»nMee  ia  aniitled  to  the 
l^riaa-^Boney  aoqairad." 

Tbeinaxt  oldeat  <caae  I  Jiam.8een  ia  Umted  .States  y.  Boaa- 
hAige,  1  Xsaot^  71r,  docidad  in  1816.    Judf^  Siary^  ia  ibs 
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apinion  in  this  eaae^  on  page  84:  ''All  the  aota,  from  the  fint 
efltabliflhment  of  the  navy,  anthorize  the  employment  of  mid* 
■hipmen  (who  are  invariably  minors  when  they  enter  the 
service),  and  all  the  acts  since  the  statute  of  June  80, 1798, 
chapter  81,  inclading  those  now  in  force,  and  under  which  the 
present  applicant  has  been  enlisted  and  held  in  service,  in  ex- 
press terms  authorizes  the  President  to  engage  and  emploj 
boys  in  the  ordinary  duties  of  the  navy.  In  no  one  of  them 
ia  there  any  provision  requiring  the  consent  of  parents  or 
guardians  to  their  engagement  or  authorising  them  to  make 
it  The  laws  manifestly  contemplate  that  it  is  a  personal 
contract  made  by  the  infimts  themselveSi  for  their  own  bene- 
fit They  are  entitled  to  the  pay,  the  bounties,  and  the  prise- 
money  earned  and  acquired  in  the  service.  ....  To  suppoee 
that  the  legislature  meant  to  authorize  an  infant  to  enlist  in 
the  navy,  yet  the  contract  should  be  voidable  at  his  electiony 
would  be  to  suppose  that  it  meant  to  repeal  the  rules  and 
articles  of  the  navy  in  his  favor,  and  enable  him  to  desert 
iHien  his  services  were  most  important  to  the  publia" 

In  Mean  v.  Bickfordf  66  Me.  628,  it  was  decided  that,  ''upon 
A  contract  made  with  his  father's  consent  between  a  minor 
and  the  defendant  to  enlist  as  a  substitute,  the  father  cannot 
maintain  an  action  in  his  own  name.  This  bounty  money  is 
a  gift  to  the  person  enlisting,  and  not  wages;  and  it  belongs 
tc  the  minor,  and  not  to  his  father  or  master.'*  The  court 
says,  on  page  629:  "It  has  been  held  in  Banb  v.  Conantj  14 
Allen,  497,  that  a  bounty  paid  by  the  national  government,  or 
by  a  state,  city,  or  town,  to  a  child  or  apprentice  upon  his  en- 
Ifating  in  the  military  service  of  the  United  States,  belongs  to 
Um,  and  not  to  his  fietther  or  master." 

In  Kelly  v.  Sproul^  97  Mass.  169,  it  was  decided  that  bounty 
■Mmey,  to  which  a  minor  becomes  entitled  upon  his  enlist- 
ment as  a  soldier,  belongs  to  him,  and  not  to  his  master;  and 
that  an  agreement  to  give  his  military  bounty  to  his  master 
tut  permitting  him  to  enlist  was  voidable  by  the  apprentice  on 
the  ground  of  infancy.  So,  too,  money  paid  to  the  minor  for 
Mb  enlistment  as  a  substitute  is  to  be  regarded  in  the  nature 
cf  bounty  money,  and  belongs  to  the  minor:  Taylor  v.  Meehan^ 
iaf  Savings  Bank^  97  Id.  846. 

In  the  case  in  14  Allen,  a  distinction  is  taken  between 
Iwnnty  money,  which  is  r^arded  as  a  gift  by  the  government, 
««d  the  regular  pay  of  the  soldier,  which  is  regarded  as  pay 
for  services  rendered.    It  seems  to  me  that  there  is  now  weU- 
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grounded  distinction  between  the  two.  In  time  of  war,  the 
government  has  a  right  to  demand  military  services  of  its  citi- 
sens,  whether  adults  or  minors;  and  it  may  compel  the  seryices 
of  both  minors  and  adults.  It  itself  fixes  the  price  it  will  pay 
for  such  services.  It  seems  to  me,  therefore,  that  this  sever* 
eign  power  of  a  government  to  require  the  military  services  of 
an  infant  citizen  in  time  of  war  on  what  terms  it  pleases  ren* 
ders  the  regiQar  pay  as  much  a  gift  or  bounty  as  what  is  paid 
to  induce  a  ciUzen  to  volunteer.  It  is  all  to  be  regarded  in  the 
same  light  as  bounties,  and  not  as  pay  for  services.  The  sov- 
ereign power  of  the  state  supersedes  the  rights  and  powers  of 
a  father  over  his  infant  child  in  such  a  case.  And  as  it  may 
require  the  military  services  of  the  infant  in  a  war  without 
anycompensation,  so  it  may  fix  what  his  compensation  shall 
be.  And  if  the  state  fixes  the  bounty  to  be  paid,  and  the  reg- 
ular pay  of  the  soldier,  and  directs  it  to  be  paid  to  the  soldier 
who  volunteers,  whether  a  minor  or  an  adult,  no  other  person, 
in  case  the  soldier  be  a  minor,  can  claim  such  bounty  or  pay, 
whether  or  not  the  minor  has  been  emancipated  by  his  father 
or  master.  The  minor's  right  to  receive  such  pay  or  bounty 
does  not  arise  from  his  having  obtained  the  consent  of  his 
father  to  receive  it,  but  from  the  better  reason  that  his  sover- 
eign state  has  directed  it  to  be  paid  to  him  personally. 

I  am  therefore  of  opinion  that,  in  this  case,  Bentley  F.  Mil- 
ler, though  a  minor  when  he  received  his  bounties  and  pay  as 
a  soldier,  was  entitled  to  retain  them  as  his  own;  and  his 
father  having  received  such  bounty  and  pay  as  a  soldier, 
thereby  became  indebted  to  his  son;  and  as  the  amount  of 
this  indebtedness,  with  interest,  exceeded  the  value  of  the 
land  which  his  father  conveyed  to  him,  such  conveyances 
cannot  be  regarded  as  voluntary,  and  fraudulent  against  the 
plaintiff,  a  creditor  of  the  fSather.  This  case,  on  this  view  of 
the  law,  becomes  very  like  the  case  of  Jennett  v.  AUen,  12 
Mass.  386;  and  the  principles  on  which  the  deed  to  the  son  in 
that  case  was  decided  to  be  not  fraudulent  and  void  must 
control  in  this  case,  and  require  us  to  bold  the  two  deeds  from 
the  father  to  the  son  as  made  for  a  valuable  consideration, 
and  not  fraudulent 

For  these  reasons,  the  decree  of  the  circuit  court  appealed 
from  must  be  affirmed;  and  the  appellees  muiBt  recover  of  the 
appellant  their  costs  in  this  court  expended,  and  thirty  dollars 
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Famupt  and  Cbzul — A  fathtf  is  «ntitl«d  to  Urn  mmam  tf  .hifl  miMr 
ehildren.  He  has  the  ri|^t  to  control  sach  serrioes,  and  to  recover  thsir 
Talue  from  any  person  from  whom  they  may  be  dne:  Ohio  R,  R,  Co,  ▼.  Tft^ 
ddtl,  13  Ind.  366;  74  Am.  Dec.  250;  00%  t.  (HOey,  79  Me.  292;  1  Am.  8t 
Bep.  607.  If  he  doss  not  emsEnoipste  his  ehild«  its  asmings  belong  ioiiiai; 
and,  like  his  other  property,  may  be  reached  by  his  creditoi%  nnder  appf»- 
priate  process  for  the  collection  of  their  demands:  Oodfrf^  ▼.  Han^  6  Ala. 
601;  41  Am.  Deo.  68.  Bat  the  father  may  emancipate  his  child  whenerer  he 
jsfaooeee  so  to  do.  This  right  is  not  within  the  'control  of  his  creditors,  sad 
they  eammt  prevent  an  insolTent  father  from  veltnqiiishing  all  right  to  the 
fotore  Mnriosa  or  earnings  of  his  child:  Ptm,  v.  WldUhea^YJ  Gnubt  606;  64 
Am.  Dec  478;  Bebo  ▼.  Brymm,  21  Ark.  887;  76  Am.  Deo.  406;  WUmn  ▼.  ife- 
Milian^  62  Ga.  16;  35  Am.  Rep.  115,  and  note  117-121.  The  emancipation 
may  bo  inferred  from  circnmstances,  and  whetiier  the  cirenmstanoes  establidi 
aa  emaneipataon  is  a  qnostian  of  fact  for  the  determination  of  the  jury:  Bsoser 
▼.  Bart,  101  Pa.  St  66;  40  Am.  Bep.  567;  Bmm  ▼.  WaOhm,  27  Ma  616;  72 
Am.  Deo.  283.  The  emandpatton  may  be  oomplete,  ihongh  the  diildoaii- 
tinnea  to  reside  with  ite  parents:  Rush  t.  VotifflU,  55  Pa.  St.  437;  03  Am. 
Deo.  760;  Btauer  t.  Bart,  mtpra. 
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TlUXJJ>  ItAT  AX.IlfnBBXD  JBOX  EaOTS  CdkiJOajJOMD  TO  ,EflTA WJIW  Ixi  dad 
shonld  be  so  inferred  when  the  facts  And  ciroomstanses  le«d  a  reasonable 
man  to  the  condnsion  that  an  attempt  has  been  made  to  withdraw  "the 
property  of  the  debtor  from 'the- veach  df'his  creditors,  with  ibe 'intent 
to  pfev<snt  tiiem  £rom'xecisnuuig*their  jiMt  flsbts. 

FEAUD.^TiLAjia4cnova  bbzwkn  .BiwaaifD  4iu>  Wine,  iather^Hsd  ohil^t 
brother  and  sister,  and  other  relatives,  mi^  be  shown  to  be  fraadnlsttt 
as  against  creditors  by  less  proof,  and  the  party  claiming  the  benefit.of 
each  transactions  is  hdd  to  faQer  and  stricter  proof  df  'their  jnstioe  and 
fairness,  after  they  have  beenilupim'to  be  jMima  ;/&■»  inuddknt,  th«i 
wonld  be  rehired  if  the  trsTnaetiim  >w  beiwetOL  stoangass. 

FSAVD  — BUBDBN  OV  PjRAOV.—WhS  PiTKCHAaiWQ  PjBOUBBTT  nunc  BML 
Husband  must  assume  tiie  burden  of  distinctly  pcoving  thftt  she  paid 
therefor  out  of  fnmls  not  furnished  by 'him,  if  "tira  'transfer  is  aasaffad 
by  his  creditefn. 

Pswrarnoif  wounr  BBonwnr  jB^ODmEvap^flm  Wim  ai  wuat  aBsJtfsMa 
09  Patin  a  TTusKPU  w«re  furnished  l^r  bar  hwband. 

LCZBOYKBCXNTS  PuT  .UPON  BbAJ.  PbOFBBTT  OV  WOTl^  121  EftAUP  09  CbBDZ- 

TORS  or  HusBAin),  can  be  followed  by  them  on  the  premises  where  th^ 
are  pat;  and  aach<  realty  in  favor-ef^auah'credxtoiaoan  bedMrgedwifti 
the  value  of  such  improvements. 
Wanui  Hm&AHD^  Gbsdjctdbs  Bxuxmmnnjui  hausL  .as  Sjusanouan  a 
Tkaksvxb  OV  BsAL  Pkopxbtt  Mass  bt  Hoc  to  his  Wm,  and  the 
amount  of  their  debts  is  so  small  that  they  can  "be  paid  out  df  the  rents 
in  a  short  time,  the  oonrt  may,  in  its  discretion,  order  the  kiid  to '.be 
rented  out,  and  the  rents  turned  over  to  them  until  their  defateamyajii 
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Jmt.if  .the  debto  •aB.sprl^ss^^K^k*^^  i^>ayBdzB  jcvm.jm^  F^7  thflm 
oat  of  jthe  ^raita,  tbfi  property  will  he  ordered  eold*  flie  erediiore^paid 
pat  df  the  prooee'diy  and  theTendiie  tunied  vrmtioiSbib  wfle. 

Bill  <to  ^si.ftside  taanflfa  ^made  hj  B.  B.  Timinimit  to  his 
•ffitn,  f QBciphinft  B!     Dmiim  £ar  doGBiidADts.    CSioiD{dfti]iiint<ap* 

Gbbbh,  J.  The  iqnatikm  qpoD  which  the  dedsioD  hi  ibis 
.mMM^nuitft  'depend  .is  ilaq^ly  a  jgnefltion.Qf  Ud.  And  as  the 
iMnclusiMi  I  hamraaehfld  is  the  jwezsa  td  thai  of  the  jcirenit 
toaoKt,.!  ha.ve  daemad  it  [pnjper,  in  .the  statement  of  the  case, 
.to  ipive  the  facts  and  die  e^vidaooei  which  is  iCODtradifitniy,  at 
considorAhle  les^ih.  The  amdispnted  facts  .of  the  oase  are, 
ihat  Ok  Septamhar  10, 187£|>  ihe  j>laiDtiff  aeoovered  against 
the  dfifendant,  B.  B.  Timmons,  a  judgment  Sot  (172.67,  with 
interasttbareoa  .from  .September  .9, 1278,  and  coats  amounting 
Jto  $10^15,. on  which  Judgment  eocaoiiidan  waa  ipromptly  issued 
rand  leturnad,  "No  jprvyiorty  ,£3nnd/'  JTot.a  cent  was  jnid  on 
this  judjgmant  till  ^after  the  iostiiation  of  ibis  soiL  .About 
is^o  juod  la  half  jraara  th6iaaaflei,.on  April  6, 1880,  A.  C  Imlaj 
aanv^ad  to  iiia  aiatar,  JoE^pbiiia  JL  SimmonB,  wife  of  B.  B. 
Ximmona,  and  ^Dne  lof  the  de&ndants  in  this  .suit,  a  small 
building-lot  in  the  iown  of  St  MaotgrX  in  Plaaiants  Camxty, 
West  Virginia),  oontaining  (about  one  jevnnth  of  an  acre,  to 
build  A  house  upoBu  Xhe  oonsidemtion  named  in  this  diced 
was  (110  .cash.  Almost  imxnadiately  .tifter  .this  camneyance 
msA  amade,  a  dwalli^g*lhoase^woIth  About  one  Xhonsand  dol- 
Isrs  was  .put  up  lon  Abe  lot,  and  Timmons;and  .hia  wife  lived 
in  it.  This  suit  waa  brought  nnt  doqg  afiecwards  to  set  aside 
ithe  deed,  and  to  rsolyacl  .the  house,  and  lot  io  ibe  jisj^mant  of 
■the  ia£Biesaid.judgmenty  von  tthe  ground  ^that  .the  :deed  was 
fcaudulentand  void  hacauae  madcvto  hinder,  .delay,  and  de- 
fraud ;the  cmditors  of  Jimmon^,  the  plaintiff  .asseitizig  and 
Attempting  to  prove  that  .the  lot  was  pucchased  with  and  the 
house  huilt  out  di  rfunds  .fiiiniahed  .by  the  said  Timmons. 
This  was  denied  (by  .the  defendants;  and  they  endeavored  to 
prove  that  not  a  .aent  of  ^  B.  Timonons^s  .money  was  .used 
either  to  .hsgr  the  lot  or  bmU  the  house.  IThe  court  .below:ao 
held,  and  dismissed  the  plaintiff's  bill,  and  xendeiad  a  decrae 
against  him  JGorrCOSts.  Ibis  Is  the  decree  i^pealed  ;&om  by 
the  plaintiff. 

Befi>iB  conaideriqg  this  question  upon  .the  evidence,  I  will 
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state  a  few  legal  propoBitionSy  which  will  aid  as  in  reaching  a 
correct  conclasion  as  to  whether  or  not  the  defendants  were 
guilty  of  a  fraud  in  obtaining  the  conveyance  of  this  lot  to  be 
made  to  the  wife,  and  in  the  building  of  the  house  upon  it. 

1.  A  fraud  upon  creditors  consists  in  the  intention  to  pre- 
vent them  from  recovering  their  just  debts  by  an  act  which 
withdraws  the  property  of  the  debtor  from  their  reach:  Jfo 
Kibbin  v.  Martin^  64  Pa.  St.  352;  8  Am.  Rep.  588;  Alabama 
Ins.  Co.  V.  Petiway^  24  Ala.  544.  It  is  often  said  that  fraud 
must  be  proved,  and  is  never  to  be  presumed.  This  is  true 
only  when  understood  as  affirming  that  a  contract  or  conduct 
apparently  honest  and  lawful  must  be  treated  as  such  until  it 
is  shown  to  be  otherwise  by  evidence  either  positive  or  circum- 
stantial; but  fraud  may  be  inferred  from  £ftcts  calculated  to 
establish  it;  and  fraud  should  be  so  inferred  when  the  facts 
and  circumstances  are  such  as  to  lead  a  reasonable  man  to 
the  conclusion  that  an  attempt  has  been  made  to  withdraw 
the  property  of  the  debtor  from  the  reach  of  his  creditors 
with  the  intent  to  prevent  them  from  recovering  their  just 
debts;  and  if  jmma  fade  such  fraudulent  attempt  is  thus 
established,  it  may  be  regarded  as  conclusively  establishedi 
unless  it  is  rebutted  by  facts  and  circumstances  which  are 
proven:  Martin  v.  Bextoad^  15  W.  Va.  612;  Ktiighl  v.  CapUo^ 
23  Id.  644;  Kavne  v.  Weigley,  22  Pa.  St.  179. 

That  this  proposition  may  be  clearly  understood,  I  will  cite 
some  remarks  of  Black,  C.  J.,  in  the  case  last  above  cited.  On 
page  183|  he  says:  "  It  is  said  fraud  must  be  proven,  and  is 
never  to  be  presumed.  This  proposition  can  be  admitted  only 
in  a  qualified  and  limited  sense.  But  is  often  urged  at  the 
bar,  and  sometimes  assented  to  by  judges,  as  if  it  were  a 
ftmdamental  maxim  of  the  law,  universally  true,  incapable 
of  modification,  and  open  to  no  exception;  whereas  it  has 
scarcely  extent  enough  to  give  it  the  dignity  of  a  general  rule, 
and,  as  far  as  it  does  go,  it  is  based  on  a  principle  which  has 
no  more  application  to  frauds  than  to  any  other  subject  of 
judicial  inquiry.  It  amounts  but  to  this:  that  a  contract 
honest  and  fair  on  its  twee  must  be  treated  as  such  until  it  is 
shown  to  be  otherwise  by  evidence  of  some  kind,  positive  or 
circumstantial.  It  is  not  true  that  fraud  can  never  be  pre- 
sumed. Presumptions  are  of  two  kinds,  legal  and  natural 
Allegations  of  fraud  are  sometimes  supported  by  one  and 
sometimes  by  the  other,  and  are  seldom,  almost  never,  sus- 
tained by  that  direct  and  plenary  proof  which  excludes  all 
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presumption When  creditors  are  aboot  to  he  cheatedy 

it  is  yery  uncommon  for  the  perpetrators  to  proclaim  their 
purpose,  and  call  in  witnesses  to  see  it  done.  A  resort  to  pre* 
sumptive  evidence,  therefore,  becomes  absolutely  necessary  to 
protect  the  rights  of  honest  men  from  this  as  from  other  in- 
yasions.  Upon  such  evidence,  the  highest  criminal  punish- 
ments are  inflicted,  and  the  most  important  rights  of  property 
constantly  determined.  Fraud  in  the  transfer  of  goods  or 
lands  may  be  shown  by  the  same  amount  of  proof  which 
would  establish  any  other  fact  in  its  own  nature  as  likely  to 
exist.  In  any  case,  the  number  and  cogency  of  the  circum- 
stances from  which  guilt  is  to  be  inferred  are  proportior^  to 
the  original  improbability  of  the  offense.  The  frequency  of 
fraud  upon  creditors,  the  supposed  difficulty  of  detection,  the 
powerful  motives  which  impel  an  insolvent  man  to  conceive 
it,  and  the  plausible  casuistry  with  which  it  is  sometimes 
reconciled  to  the  consciences  even  of  persons  whose  previous 
lives  have  been  without  reproach, — these  are  the  considera- 
tions which  prevent  us  from  classing  it  among  the  grossly 
improbable  violations  of  moral  duty;  and  therefore  we  often 
presume  it  from  facts  which  may  seem  slight  Besides,  when 
a  man  who  knows  himself  unable  to  pay  his  debts  disposes  of 
his  property  for  a  just  purpose,  he  can  easily  make  and  pro- 
duce the  clearest  evidence  of  its  fairness It  is  no  hard- 
ship upon  an  honest  man  to  require  a  reasonable  explanation 
of  every  suspicious  circumstance;  and  rogues  are  not  entitled 
to  a  veto  upon  the  means  employed  for  their  detection.^ 

These  remarks  seem  to  me  to  be  just  and  clear;  and  thqr 
explain  the  true  meaning  and  scope  of  this  first  legal  proposi- 
tion. 

2.  Transactions  between  father  and  child,  brother  and  sis- 
ter, husband  and  wife,  or  between  others  between  whom  there 
exists  a  natural  and  strong  motive  to  provide  for  a  dependent 
at  the  expense  of  honest  creditors,  if  such  transaction  is  im- 
peached as  fraudulent,  may  be  shown  to  be  fraudulent  by  less 
proof,  and  the  party  claiming  the  benefit  of  such  a  transac- 
tion is  held  to  a  fuller  and  stricter  proof  of  its  justice  and 
fairness,  after  it  has  been  shown  to  be  prima  facie  fraudu- 
lent, than  would  be  required  if  the  transaction  was  between 
strangers:  Kfyight  v.  Capita^  28  W.  Va.  644,  645;  Bump  on 
Fraudulent  Conveyances,  8d  ed.,  57-69,  and  authorities  cited. 
This  proposition  seems  to  be  a  necessary  conclusion  from  the 
opinion  of  Judge  Black  in  Kaine  v.  Weigley,  above  quoted.  For, 
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u.staied  ^  luip,  ^'«heD.A  hand  is  .nraglit  to  be  ettabliahad 
in  any  maa,  Xhe  namher  .and  eogeoey  -at  the  fiiroometaooefl 
from  which  guilt  ia  Jta  be  infensd  aze  piqportioned  ta  .the 
.original  impDohabiliigr  of  ihe  oSuue"^;  an49  Ja£  ooone,  vihen 
the  transaction  ia  rbetwaan  .near  j:elaiii»6  or  amnaetiflnBi  ma 
hXhei  and  child,  or dmahajul  snd  iwi£9,(thfire.ia.a  Btrong  mo- 
.ti;7e  natural^  .to  pnMdde  at  the  ej^Mnae  of  ^hnoat  <cBrediton, 
where  the  protector  is  ombarraased  or  ioaolimit^  and,  of  cxmiae, 
the  improbabilitj  ^of  a  irand  on  lereditoni  for  .this  jmrpeee  is 
diminished,  and  the  asridenoe  .neoesaaiy  to.eatablifih it iscor- 
reuspcHidinglj  diminished. 

S.  When  .a  wile  iwrchaaes  land  or  other  >im|peiljr9  the  bur- 
jden  is  .i^pon  her i^o  prove  jdistinotly  ihat  aha  paid  thaieCor  witti 
ihnds  asbot  furnished  hj  lier  husbamd.  lEvidenae  ihai  ahe  piv- 
chased  amounts  to  nothing,  nnless  dt  ia  aeoenqpaaied  with 
clear  and  full  proof  .that»he  paid  ior  it  with  fdndajfumiehod 
hy  some  .one  other  .than  her  thnshand.  Xn  .the  tabsBnae-  of  .auoh 
pcaaif  the  jaresomption  Js,  that  her  kuband  inmiahed  tiie 
means  jof  payment:  SioiikdaU  y.  Jforms,  23  W.  Va.  499;  Mc- 
liwUm  V.  JSd^a^,  22  Id.  fiZSt;  Baas  w.JBmaa^  11  Id.  122;  Core 
v.  'Cunaiagham,  SR  Id.  .200;  tEertag  <t.  WiOer,  M  Id.  203. 

4. .Inq^OTBBients  puti^cm.raal  pnyerfy  ^'thcwifein JQcaud 
x)f  .creditors  of  4bs  .husband  oaa  he  (followed  .tgr  them  .on  to 
the  pramiseB  where  they. axe  palj;  aad«fliej«alty^6an,.in  &yDr 
of auch^credifcn^hecharged  totha  astentofihe^alue'Of.aaoh 
ingMDOvementa:  JSose  w.  £tow^,  11  W.  Va.  137;  Care  w.  Cwar 
mnjrA««^27Id.206. 

£.  .A  ^transfer  ?Qf  proper^,  eiiher  dimc^y.or  indizactly^  by 
an  insolivent  haaband  to  his  wi£9  is  Jnatly.r^gaadod  with  ana- 
picion;  and  unless  it  clearly  appear  to  have  been  entirely  rfisae 
fiom  wroig;  intent  to  withdraw  the  jxopeEty  ifrom  the  hue- 
hand'a  .creditora,  ior  the  piesiuqpftifln  x>f  iiaud  herovaioome  by 
aatis£BU3tDry  -affixmative  proai^  it  mil  jnot  be- sustained. 

Let  ns.now  consider  the-avifienae  jin  woaQBectian  with  these 
weU-aettled  psincipks  of  law,  And  determine  whether  the^houae 
and  let  should  haveibean  snigected  tothe  paymantof  the.bal- 
ancexhskd^n.the  j)laiatiff?s  Jndgment  i^gaiiist  B.  B.  TimmoBB. 
Whan  this  Jot  was  coayayed  to  his  wife,.and  while  the  house 
waa  being  huih^he  waa  cairyiDgj0ii.a,graaeigrhuainesB  in  an 
adjoining  oonnly^  in  .partoemhip  ^with  another  .penon.  JSe 
otwned  ikdiyiduadly  no  visiUe  property  All  that  ihe  was 
wocth  was  his  rint^'eet  ia  the  said  ipertnesship  andrBueh  dMa 
as  anight  ^be  da^  he  haidoB  bean.oanjjFiiigian.tbe  dmainess.&r 
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a  short  time  prior  to*  the  fonnatioii  of  fbe  pait&enUp.  Hiw 
partner  owed  TimtnonB  $621.15,  for  wfaidi  Tirnmooff  held  his 
note,  given,  probably,  at  the  time  the.  partnerefaip  was  formed. 
What  other  debts  were  due  him  does'  not  appear, — probably 
very  few.  He  was  evidently  a  man  of  small  means,  the  exe« 
cntion  on  the  plaintiff's  judgment  having  been  returned,  ^^  No 
property  foond."'  His  wife  lived  at  her  father's,  in  St  Mary's, 
and  he  visited  her- every  two  or  three  months.  Her  father's 
family  consisted  of  imo  sons,  herself,  and  perhaps  an  adult 
unmarried  daughter,  who  had  been  or  perhaps  was  then  teaoh* 
ing  schooll  This  family  was  poor,  having  no  visible  property 
except  the  house  in  which  liley  lived,  and  wero  supported  by 
the  daily  labor  of  the  fiEither  and  the  two  sons,  they  being  all 
rough  carpentCTSw  Timmons'fiF  wife  had  no  separate  estate^ 
and  her  husband  beings  a  poor  man,  she  lived  with  her  father. 
In  1879'  it  was^  coneluded*  to'  break'  up  this  arrangement^  and 
that  her  husband  should' purchase  a  small-  lot  in  the  same  vil- 
lage, and  build  a  hou99  on  it;  and  as  he' was  in  debt,  it  was 
concluded  that  the  deed  for  the  lot  should  be  made  to  hiswiib. 
Accordingly  a  part  of  the  material'  fiir  tiie  house  was  purchased 
in  1879  of  Jones  and  Haines.  This  lumber  cost  $104;  and  her 
brother,  A.  C.  Imlay,  who  waa  mairied  and  lived  in  the  same 
village,  acted  as  agent  in  making  the  purchase  of  this  lumber, 
the  money,  he  says,  having-  been  given- to  him  by  Timmons's 
wife  afterwards^  or  perhapsit  might  have  been  given  to  him  as 
such  agent  before;  but  it  isentfrolyoloar,  from  our  third  legal 
proposition  above  stated,  thatt^  money-with  which  this  lum- 
ber was  bought  must  he-regarded  as  furnished  by  her  husband, 
neither  her  father,  nor  either  of  her  brathers,  norany  other  per* 
son,  pretonding  to  have  giv«i  it  to  her.  Some  tima  afterwards^ 
in  April,  1880,  her  married  brother  conveyed  this  lot  to  her  for 
$110  in  cash,  as  the  deed  states  and  as  be  testifies.  This  1110, 
anotLer  brother  testifies,  was  given  to  her  by  himself  out  of 
money  which  be-  had  earned;  and  her  husband  testifies  that 
he  knew  nothing  of  this  till  afterwards,  when  he  visited  his 
wife.  These  statements  are,  it  seems  to  me,  clearly  untrue. 
A.  C.  Imlay  testifies- "  that  he  supposed  it  was  her  money;  but 
he  did  not  ask  her,  and  he  did  not  knowwhcve  she  got  the 
money."  And  he  says  ih»  same  about  the  money  she  gave 
him  {$VMi)  to  buy  lumber  with,  or  to  repay  him  fiar  lumber 
whicA  hol»d'boii(^  Can  it  bs  believed  tiiat  thus  neesiving 
from  his  sisasr'in-  tt  dbort  time  moie  than  two  hundred  dollars^ 
when,  ha*  kuaw  die  kad*  iio>  seporato  estotov  and'  w«s  dmif 
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nothing,  but  was  living  with  her  father,  who  was  a  poor  man, 
and,  as  he  says  himself,  had  nothing  to  giye  her,  he  made  no 
inquiry  as  to  where  she  got  the  money,  unless  he  knew  that 
she  received  it  from  her  husband,  who  was  engaged  in  business 
as  a  partner  of  Shoefeldt?  Can  it  be  believed  that  her  broth- 
ers,  who  also  lived  in  their  father's  house,  and  helped  support 
the  family  by  day's  labor,  gave  her  this  $110?  He  testifies 
that  he  gave  it  to  her  to  buy  this  lot  with,  out  of  his  earnings 
as  a  day-laborer;  but  he  does  not  tell  us  why  he  gave  it  to 
her,  —  whether  he  owed  it  to  her  or  not.  All  he  says  is:  "  He 
did  not  know  that  her  husband  had  any  right  or  interest  in 
this  money  which  he  paid  to  his  wife."  It  seems  to  me  in- 
credible that  a  man  who  probably,  as  a  day-laborer,  never 
had  $110  at  one  time,  should  give,  as  I  suppose  he  means  to 
be  understood,  to  his  married  sister  this  amount  of  money  at 
one  time  to  buy  a  lot  upon  which  to  build  a  house  when  her 
husband  was  engaged  in  business,  and  was  far  more  able  to 
buy  a  lot  and  build  a  house  than  he  was.  The  truth,  I  pre- 
sume, is,  that  the  husband,  B.  B.  Timmons,  sent  him  the 
money  for  his  wife,  and  he  handed  it  over  to  her  to  buy  this 
lot,  if  it  be  true  that  she  paid  for  it. 

The  third  legal  proposition  laid  down  above  requires  that 
the  presumption  in  such  a  case  is,  that  the  money  was  fur- 
nished by  her  husband;  and  the  presumption  can  be  rebutted 
only  by  clear  and  full  proof  that  she  paid  for  it  with  funds 
furnished  by  some  one  other  than  her  husband.  I  do  not  deem 
the  testimony  of  her  brother  that  he  furnished  her  the  money 
as  '^  clear  and  full  proof.''  On  the  contrary,  it  seems  to  me 
very  unsatisfactory  proof,  especially  when  it  appears  that  she 
is  not  called  as  a  witness  to  prove  this  fact,  and  that  it  clearly 
contradicts  her  own  statement  in  her  answer,  ^^  that  this  lot 
was  paid  for  by  herself  out  of  some  money  she  then  had,  but 
the  greater  part  of  .said  sum  was  paid  by  her  father  and 
brother  for  her."  The  depositions  of  her  father  and  of  the 
brother  referred  to  were  taken,  and  they  contradict  this 
statement  in  her  answer.  It  would  seem  that,  after  the  an- 
swer was  filed,  the  story  about  this  $110  was  changed,  and  the 
pretense  was  set  up  by  her  brother,  A.  C.  Imlay,  that  she  paid 
in  cash  the  whole  of  this  $110  at  one  time,  the  money  having 
been  given  to  her  by 'another  brother  for  that  purpose.  The 
statements  in  reference  to  this  money  made  in  the  answer,  and 
those  made  in  the  depositions  taken  by  the  defense,  are  all 
obviously  false;  and  these  being  false,  the  legal  presumption, 
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in  the  absence  of  clear  and  fall  proof  to  the  oontraryy  that  her 
husband  famished  her  this  monej  most  be  regardeil  as  the 
real  trath. 

Of  coarse  the  statement  in  her  hasband*s  deposition  that  he 
neyer  heard  of  this  transaction^  and  did  not  bow  about  this 
intended  purchase  till  he  came  home  afterwards,  is  utterly 
false.  Lumber  to  build  a  house  on  this  lot  had  been  bought 
with  money  furnished  hj  him  months  before  this  deed  was 
made  to  his  wife.  There  is  not  even  a  pretense  that  the  $104 
with  which  that  lumber  was  bought  was  furnished  hj  any  one 
else.  Her  father  and  brother  in  their  depositions  do  not  pre- 
tend that  they,  or  any  one  of  them,  ever  gave  her  any  money 
except  the  $110,  with  which  it  is  pretended  she  bought  the  lot. 
They  do  say  that  they  gave  her  their  labor  in  the  building  of 
the  house;  and  that  is  doubtless  true.  But  it  is  clearly  proven 
that  her  husband  paid  for  a  part  of  the  labor  on  the  house; 
and  as  she  had  no  money  or  income,  and  her  father  and  broth- 
ers gave  her  no  money,  of  course  her  husband  furnished  her 
with  all  the  money  which  she  in  person  or  through  her  father 
or  brothers  paid  to  other  workmen  for  labor  on  the  house. 

While  her  father  and  brothers  in  their  depositions  state  that 
they  gave  her  a  small  part  of  the  materials  used  in  building 
the  house,  it  is  clearly  proven  that  the  groat  mass  of  the  ma- 
terials was  bought  with  money  furnished  by  her  husband. 
Besides  the  $104  worth  of  lumber  bought  of  Jones  and  Haines 
before  the  building  was  commenced,  her  husband  bought  of 
the  Parkersburg  Mill  Company  lumber  and  other  materials 
for  the  house,  to  the  amount  of  $262.25,  and  of  Jenkins  all  of 
the  lime,  plaster,  glass,  and  sash  used  in  building  the  house. 
What  they  cost  does  not  appear,  but  after  paying  for  most  of 
the  articles,  he  still  owed  thirty-four  dollars,  for  which  he  gave 
his  note.  His  purohases  of  materials  alone  aro  thus  proven 
to  have  exceeded  four  hundred  dollars,  while  the  money  paid 
by  him  or  out  of  his  funds  to  laborers  on  the  house  is  clearly 
shown  to  have  exceeded  one  hundred  dollars.  There  was  there- 
fore certainly  more  than  five  hundred  dollars  of  B.  B.  Tim- 
mons's  money  invested  in  the  house  alone.  It  is  true  that  in 
his  deposition  he  testifies  that  his  wife  afterwards  repaid  him 
for  this  outlay,  and  that  none  of  his  estate  was  really  used  in 
the  construction  of  the  house;  but  he  says  he  could  not  tell 
where  she  got  the  money  to  repay  him,  but  supposes  her  broth- 
ers could  tell.  Their  depositions  were  taken;  but  they  did 
not  know  whero  this  money  came  from;  and  she,  who  would 
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oertoiiiljr  kanro  knomiy  fliib  to  t90tfff  at  oIL  This  slatement 
of  her  boflbud  w  obnouriy  a  baee  fiedsehood;  She  n&vet 
repaid  to  him  one  cent  of  the  money  he  had  invested  in  tiie 
boiidixig  of  tfcdB  hiomaBf  for  she  nev^r  had  a  eeni  of  her  own 
with  whioh  ixk  repay  him.  By  oar  firarth  legd  propeeHion, 
certainly  the  plaintiff  in  this  canee  bad  a  perfeet  rrglit  to 
charges  this  honae  and  lot  witii  tbe  payment  of  hia  judgment 
againat  B.  B^  Timmone  to  tbe  mctent  of  at  leaet  five  hundred 
dollars,  tbe  amoont  which  he  certainly  invested  in  the  house. 
I  do  nol  doubt  that  beinveeted  more  than  seven  hundred  del* 
lara;  bat  aa  the  plaintiff 's  judgment  now  unpaid  is  much  less 
than  five  hundred  dollars,  it  is  unneeessary  to  ascertain  more 
aooumtely  the  amount  which  he  really  invested  in  the  house 
and  lot,  as  the  amount  already  ascertained  ia  amply  suflEieiMit 
to  pay  off  the  balance  of  the  plaintiff^a  judgment,  with  interest 
and  costs. 

The  next  inquiry  is;  What  was  the  true  balaoee  due  on  the 
plaintiff's  judgment  when  the  court  bdow  rendered  its  decree 
dismissing  the  plaintiff's  bill  on  June  16,  1866?  Timmona 
in  his  deposition  states  that  be  bad  paid  on  this  judgment 
$109.70,  for  which  he  took  the  receipts  of  the  plaintiff's  attor* 
ney,  which  he  filed  with  his  deposition.  There*  were  five  such 
receipts,  by  which  tbe  payments  appear  to  have  been  made  be* 
tween  December  3,  1S81,  and  Jaaiuary  13,  ISSSL  It  is  true, 
these  receipts  in  some  oases  do  not  clearly  identifjrtbe  debt 
on  which  the  payment  was  made.  One  of  tbem,  forinstanoe, 
states  that  the  payment  was  made  on  a  judgment  of  W.  Buri 
V.  B.  B,  Timmom  in  the  county  courtof  PleasantsCounty;  and 
another  states  that  the  payment  was  made  on  a  judgment  of 
Surt^  iSbns,  dt  Co,  v.  B.  B.  Timmom;  but  as  they  aie  all  signed 
liy  the  attorn^  wiio  filed  the  bill  for  the  plaintiff  in  this  causey 
and  as  it  is  not  shown  that  William  Burt  had  any  other 
judgm^xt  against  B.  B.  Timmons,  I  am  of  opinion  that  ail 
those  receipts  diould  be  allowed  as  credits  on  this  judgment 
as  of  their  respective  datea  Timmons  in  his  deposition  states 
that  he  paid,  in  addition  to  the  sums  named  in  the  said  re- 
oeipts,  twelve  dollars  on  this  judgment,  for  which  he  never 
took  a  receipt;  He  gives  no  reason  for  not  taking  such  receipt; 
and  as  one  of  the  receipts  produced  is  for  twelve  dollars,  I  in- 
ftr  that  this  is  the  payment  for  which  he  says  he  took  no  re* 
cedpt;  and  this  Inference  is,  I  think,  made  almost  conclusivB 
by  his  statement  in  his  answer  sworn  to  by  him  in  June,  1883^ 
that  be  paid  the  plaintiff's  attorasy  for  W.  But,  at  vttrioav 
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B|  tbe  aom  of  $118J0,  for  which  he  took  reoeipto.  nMrs 
being,  then,  in  len  tiian  a  year  after  the  last  payment  was 
made,  no  elaim  of  any  payment  for  which  he  took  no  reoeipti 
when  it  is  coosideied  that  he  has  shown  himself  capable  of 
testifyuig  to  gross  falsehoods  when  tempted  by  his  interests,  it 
is  pliin  that  no  credit  should  be  given  him  on  this  judgment 
exoqpt  these  five  receipts.  Allowing  these  credits  as  of  the  re- 
spective dates  on  the  receipts,  and  calculating  the  interest  on 
the  judgment  as  stated  on  its  face,  the  balanoe  dne  on  it  on 
June  16,  1886,  when  the  decree  dismissing  the  plaintiff's  bill 
was  rendered,  was  $168.48,  the  payments  being  little  more 
than  enough  to  meet  the  costs  recovered  in  the  common-law 
suit  and  accrued  interest  on  the  judgment. 

Instead,  therefore,  of  dismissing  the  bill,  the  circuit  court 
should  in  its  decree  have  established  this  as  the  amount  due 
<^n  the  plaintiff's  debt,  and  should  have  declared  it  a  charge 
upon  the  house  and  lot,  and  should  hare  provided  for  its  pay- 
ment out  of  the  same.  I  have  much  difficulty  in  understand- 
ing how  any  other  conclusion  could  have  been  reached. 

Judge  Snyder,  in  Core  y.  Cwnnmgkamf  27  W.  Va.  206,  sayst 
"From  the  repeated  decisions  of  this  court,  it  seems  to  me  thai 
suites  and  counsel  should  have  long  since  become  aware  of 
the  fact  ibai  it  requires  a  great  deal  more  than  the  raising  of  a 
simple  doubt  or  probability  to  establish  the  right  of  a  wife  to 
property  which  she  seeks  to  withhold  from  the  creditors  of  an 
insolvent  husband:  Loekhard  v.  BecUey,  10  W.  Va.  87;  Htmter 
V.  HunUr,  10  Id.  821;  Bo$e  v.  Browfiy  11  Id.  122;  McMasten 
v.  Edgar,  22  Id.  673;  Stoekale  t.  Harris,  23  Id.  499;  Herxog  r. 
Weiler,  24  Id.  199;  MaxmeU  v.  Handahaw,  24  Id.  405;  Bank  y. 
Vibon,  25  Id.  242.'' 

In  the  case  before  us,  this  "simj^  doubt  or  probability*^ 
has  not  been  raised.  In  endeavoring  to  ascertain  what  there 
was  in  this  case  to  raise  such  a  doubt,  I  have  thought  it  possi- 
ble it  was  raised  by  certain  portions  of  the  evidence  which 
seemed  to  me  so  entirely  yalueless  that  in  stating  the  case  I 
omitted  it  enturely;  but  as  counsel  for  the  defendant  pro- 
pounded questions  to  three  witnesses  in  ordw  to  prove  this 
omitted  matter,  I  presume  he  must  haye  attached  some  im- 
portance to  it,  and  for  that  reason  I  will  now  state  it.  To  two 
of  the  workmen  on  the  house,  other  than  members  of  Mrs. 
Timmons's  &mily,  the  question  was  put:  *' Was  it  not  gener- 
ally understood  in  the  community  that  her  father  and  his  sons 
paid  Sot  and  built  the  property  in  controvensy?"    And  they 
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answered  that  thej  knew  nothing  about  that.  Bat  a  third 
workman,  who  Beems  to  have  been  engaged  only  in  hauling 
materials  for  building, — ^'draying/'  as  he  called  it» — in  answer 
to  the  question,  '*  Have  you  not  always  known  and  been  in- 
formed of  the  £ACt  that  her  £Either  and  brothers  built  that 
house  for  her?**  replied:  ''That  was  the  imderstanding  I 
had, — that  they  were  building  it  for  her'';  and  to  the  question 
asked  of  the  other  two  workmen,  he  answered:  ''  I  was  not 
attending  to  that  part";  and  he  afterwards  said  he  did  not 
know  who  furnished  the  money  to  build  the  house.  All  that 
this  evidence  tends  to  prove  is,  that  Mrs.  Timmons's  father 
and  brothers  imposed  upon  one  at  least  of  the  workmen  en* 
gaged  on  the  building  the  impression  that  they,  at  their  own 
expense,  were  building  the  house  for  her;  and  that  with  all 
their  efforts  they  fiedled  to  impose  this  impresBi<m  on  the  other 
workmen.  I  cannot  believe  that  this  sort  of  evidence  had  any 
weight  with  the  court  below,  though  it  was  evidently  to  some 
extent  relied  on  by  the  counsel  for  the  defendant. 

I  suppose  that  the  real  trouble  in  reaching  correct  decisions 
in  these  cases  is,  that  the  rules  of  law  which  have  been  laid 
down  have  been  misapprehended,  though  this  court  has  en- 
deavored to  make  them  dear.  Yet  some  seem  still  to  think 
and  act  as  though  to  establish  a  fraud  in  cases  like  the  one 
before  us  required  evidence  almost  as  strong  as  the  evidence 
required  to  convict  in  a  criminal  prosecution;  and  when  fr^ud 
is  established  by  direct  proof  or  by  necessary  inference,  they 
seem  to  think  that  the  slightest  evidence  ought  to  be  regarded 
as  sufficient  to  explain  and  rebut  the  facts  which  establish  the 
fraud.  It  is  hoped  that  these  erroneous  views  will  be  aban- 
doned; for  if  they  prevail,  our  married  woman's  act^  and  acts 
permitting  interested  witnesses  and  parties  to  testify,  and  hus- 
bands and  wives  to  testify  for  each  other,  will  be  utterly  per- 
verted from  the  purpose  for  which  these  acts  were  passed; 
and  they  Will  become  the  fruitful  source  of  fraud  and  perjury. 
These  acts  were  not  designed,  and  the  courts  should  not  per- 
mit dishonest  debtors  to  use  them,  to  defraud  their  honest 
creditors,  and  to  retain  their  property  for  their  own  use  by 
withdrawing  it  from  their  creditors  by  fraudulent  investments 
of  it  in  the  names  of  their  wives.  This  practice  is  becoming 
too  common,  and  should  be  strongly  discountenanced  by  the 
courts.  It  cannot  be  effectually  checked  so  long  as  the  fSalse 
views  of  the  evidence  necessary  to  establish  fraud  in  such 
cases,  and  to  rebut  it  when  prima  fade  established,  are  aban- 
doned. 
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It  remains  only  in  this  case  for  us  to  determine  in  what 
manner  this  house  and  lot  shall  be  sulgected  to  the  payment 
of  the  plaintiff's  debt,  whether  by  renting  out  the  property  or 
by  its  sale.  It  has  been  contended  that  if  the  rents  of  the 
property  will  pay  the  debt  in  five  years,  or  in  a  reasonable 
time,  the  property  should  not  be  sold.  This  suit  was  not 
brought  simply  to  enforce  the  plaintiff 's  judgment  lien  againut 
real  estate.  Its  real  object  was  to  set  aside  the  conveyance  of 
this  lot  to  the  debtor's  f^ife  as  fraudulent  against  the  plaintiff^ 
a  creditor  of  the  husband,  and  to  subject  the  house  and  lot  in 
the  hands  of  the  fraudulent  grantee,  the  wife,  to  the  payment 
of  this  debt  of  her  husband.  This  could  be  done,  though  the 
plaintiff  had  not  recovered  a  judgment  on  his  debt.  The  deed, 
though  fraudulent  as  to  the  creditors  of  the  husband,  is  never- 
theless binding  on  the  grantor  and  on  the  husband  of  the 
grantee:  Murdoch  v.  WilU,  9  W.  Va.  662;  Duncan  v.  Custard^ 
24  Id.  780.  Mrs.  Josephine  E.  Timmons  holds  this  house  and 
lot  as  her  own,  subject  to  the  debts  of  her  husband,  against 
whose  creditors  this  deed  may  be  declared  fraudulent.  Thie 
house  and  lot,  if  sold,  will  be  sold  as  hers,  and  not  as  the 
property  of  her  husband.  It  is  therefore  not  proper,  in  such  a 
case,  either  to  convene  the  husband's  creditors  or  to  rent  out 
the  property.  The  wife,  in  this  case,  therefore,  has  no  right  to 
require  the  house  and  lot  to  be  rented  out  to  pay  the  plaintifi^'s 
debt  charged  upon  it,  though  it  should  appear  that  said  debt 
could  thus  be  paid  in  less  than  five  years,  or  in  a  reasonable 
time.  If  it  was  apparent  that  the  only  debt  chargeable  on  the 
house  and  lot  could  be  paid  in  a  short  time  by  renting  the 
house,  it  might  be  within  the  discretion  of  the  court  to  do  so: 
Core  V.  Cunningham^  27  Id.  210.  In  the  case  before  us,  it 
would  probably  take  four  years'  rent  of  the  house  to  pay  the 
phdntiff's  debt,  with  the  costs.  He  has  already  been  delayed 
seven  years  by  the  fraudulent  conduct  of  the  defendants;  and 
it  would  be  unreasonable  to  subject  him  to  further  and  un- 
necessary delay  in  order  that  the  defendants  might  possibly 
derive  some  benefit  This  house  and  lot  should  therefore  be 
sold  to  pay  the  plaintiff's  debt,  and  the  costs  in  this  court  and 
in  the  court  below. 

My  conclusion,  therefore,  is,  that  the  decree  of  the  drcnit 
ooort  of  Pleasants  County,  rendered  on  the  sixteenth  day  of 
June,  1886,  should  be  set  aside,  reversed,  and  annulled,  and 
the  appellant  must  recover  of  the  appellee  his  costs  in  this 
ooort  expended;  and  this  cause  most  be  remanded  to  the  cir* 
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tmi  OMirtof  Pleasants  Gonnty,  by  a  proper  decree  to  be  therein 
tnteittd,  to  sabjeot  this  hoose  and  lot  to  the  plaintiff's  claiio 
ef  $168.48,  with  intemst  thereon  from  the  sixteenth  day  of 
Jane,  1886,  till  paid,  and  the  costs  of  the  plaintiff  in  this  cause 
both  in  the  ciroiit  court  and  in  this  conrt^  and  with  inetmo- 
tions  to  enter  a  proper  decree  for  the  sale  of  said  hoose  and 
kit,  if  the  said  cfaiurge  thereupon  is  not  paid  in  a  reasonable 
time  to  be  fixed  by  the  court  below,  and  to  proceed  further  in 
the  cause  acearding  to  the  prmdples  governing  courts  of 
equity.  


Fraud,  PEBsuicmom  SafiABimre,  and  nfkamej  of  avidBBOt  to  «ta]»- 
luh:  See  note  to  Bureh^.  Snath,  G5  Am.  Deo.  157-161 

CoNVETAiusn  XBon  HxjBBA2n>  TO  Wm:  WUder  v.  Broolh^  10  Miim.  fiO) 
88  Am.  Dec.  54;  Thampmm  ▼.  AUm,  103  Pa.  St.  44;  49  Am.  Bep.  116;  War* 
Ikl  V.  WlUta,  86  N.  C.  159;  41  Am.  Bep.  453$  ..ftdb  ▼.  Bpmmagbn,  81  CaL 
440;  69Ain.BeQ.195. 

CoNirx¥ijiGn  TBcnc  QraaAUD  to  WinE»  or  frnn  one  lelative  to  aaolher, 
are  viewed  with  anspicion  when  they  interfeie  with  the  li^itB  of  Ihe  gna- 
tor's  crediton.  The  proof  Eoqaisite  to  aapport  them  ahonld  be  dear  aad 
convincing,  because  the  temptaltion  for  a  diatraued  debtor  to  ahelter  hia 
pBoperty  from  the  psraoit  of  hia  crediton  hj  placing  it  in  tiie  name  of  one  of 
hU  near  saUtinea  n  voy  gieat:  XIatfb  t.  BMwdlf  21  Tex.  697;  73  Am.  Dee. 
242. 
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Patheb's  Bight  to  Cohtrol  ths  CnaiODT  or  bis  Ghildsxf  Gsmbi  ^ 
HIS  Lm.  He  cannot  make  any  contract  regarding  their  coatody  or  aar- 
▼icea  which  will  control  them  after  hia  death,  nnleas  by  indentorea  of 
apprenticeahip  in  conformity  with  tiie  provisiona  of  aome  atatute. 

(hr  Dbats  of  thx  Fjctbek  or  Minor  G^hlubin,  tsbkib  Moivnt  Bbooioes 
EarriTLED  to  tkxis  Gustout,  notwithstanding  the  father  in  hia  liletimo 
placed  them  in  custody  of  some  other  penum,  andAgreed  that  they  ahoold 
'  remain  in  anch  custody  during  their  minority. 

BiOHT  or  MoTBBR  TO  CuBTiwr  or  BZR  CmumEs  is  iroT  Tebmeuzed  bt 

HEB  SbOOND  M.AH»I.AffB 
AO&KEMXNT  SK   FaXIUR  Wmi   ▲X  OoFQASIS'  ItafE  OIL  AlTLVM,  ^I^EbI^IiO 

surrenders-  to  it  his  minor  child,  and  relinqoiahea  all  power  and  oanfcrol 
over  anch  child,  and  the  Home  covenanta  to  receive  and  provide  for 
the  child  in  accordance  with  the  proviaiona  of  the  atatute  of  the  state, 
beeomea  mopemtire  on  Uia  deoAh  of  tiie  fanther.  One  recemng  the  ohild 
from  tiie  Heme  cannot  acquire  any  graator  or  men  enduriag  r|^ 
to  the  enatody  of  the  child  than  the  Home  itself  had. 

MOTBUt    WILL    BS    AWAKDBO    THS    COBTODT    Or    HBB    ChILD,   OV    HaBIAS 

CoBTUB,  notwithatanding  the  retnm  ahows  that  the  child  ia  in  Ifae  care 
ivf  another  panoBy  whoi  having  «o  obadren,  Tegarda  ft  ^th  Am  uam 
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afieoiioO' as  he  wmM  A  oUld  ttlliis  omsi,  ai 

gently,  educate  it  moco  l^gUlj?,  and  psDvide  for  ite  fntare  i 

dantly  than  its  mother. 
p^ngAg  Corpus.  — Tee  Coubt  is  not  preclnded  by  the  retnm  on  haJbeas 

eorpms,  in  West  Virginia,  from  inquiring  into  the  "tanth  of  aH  matters 

therein  alleged. 
RxTUR^i  TO  Wbit  of  KkBMMS  GoBFTXS  flB«iJLZ>  flaSocm  tih^faets  neflOBsarj 

to  warrant  the  detention  as  to  apprise  the  oppoeite  party  of  what  is  in^ 

tended  to  he  proved,  and  these  facta  ought  not  to  appear  by  way  of 

recitals  only. 

LbAV^B    RHODLD  BJI  OftAlfTED  TO  AOSBD  ▲  ReSTUK?!  TO  A  WkIT  OT  HaBKAS 

CoRPt'ii,  where  it  appears  that  further  inqairy  ought  to  he  made  reapeot* 
ing  an  important  fact  not  distinctly  alleged  in  the  retun,  which  fact,  it 
ascertained  to  exist,  would  show  that  petitioner  is  not  a  proper  person 
to  have  the  control  of  the  child,  whose  custody  he  seeks  to  obtain. 

Habeas  corpcs,  by  which  Mary  Neider  seeks  to  obtain  the 
custody  of  her  minor  child.    Judgment  in  favor  of  respondent. 

W.  P.  Hubbard  and  D.  O'Kecfy  for  the  plaintiflf  in  error. 

Woods,  J.  On  the  eighth  day  of  February,  1886,  Mary 
Neider  presented  her  petition  taone  of  the  judges  of  the  circuit 
court  of  Ohio  County,  alleging  that  she  is  the  mother  of 
Agnes  Neider,  aged  leas  than  thiee  years,  whose  father,  her 

husband,  died  on  the day  of j  1885;  thatt  said  child 

is  unlawfully  detained  in  said  county  from  her  care,  control, 
and  custody,  and  that  she  is  deprived  of  her  lawful  right  by 
one  George  Beufif;  and  prayed  that  the  writ  of  Jutheas  corpus 
ad  sfd^jiciendum  might  be  granted  her  to  free  her  child  from 
unlawful  custody,  commanding  him  to  produce  the  body  of 
the  child,  and  that  she  might  be  awarded  the  custody  thereof. 

By  the  order  of  the  judge,  made  in  vacation,  on  the  eighth' 
day  of  February,  1886,  the  writ  was  issued,  returnable  to  the 
tenth  day  of  February,  1886,  and  was  executed  the  next 
day.  On  the  fifth  day  of  January,  1887,  Reuff  produced  the 
child  in  court,  and  made  return  to  the  writ  in  substance: 
That  he  has  and  is  entitled  to  have  the  lawful  care  aud  cus- 
tody of  the  child,  Agnes  Neider,  because,  he  says,  that  on  the 
fifteenth  day  of  October,  1864,  Mary  Ndder  (the  relator),  the 
mother  of  the  child,  being  insane,  and  an  inmate  of  tiie  hoe* 
pital  for  the  insane  at  Weston,  in  this  state,  having  been  duly 
and  legally  adjudged  insane,  and  duly  committed  to  said  hos- 
pital according  to  law,  Nicholas  Neider,  the  firtber  of  said 
child,  having  the  lawfiil  custody  thereof  placed  her  in  the 
custody  of  the  Children's  Home  of  the  City  of  Wlie^ng,  a 
•orporation  created  and  existing  in  the  dfyef  WfaeeUngimdw 
oh^^  fifi  ef  tb*  code  of  West  VirgUa*  and  ky^t 
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ment  in  writing  exeeiitad  by  him,  relinqniBhed  forerer  all 
power  and  control  orer  her,  and  invested  said  Cbildren^a 
Home  with  the  same  power  and  control  over  her  as  he  him- 
self theretofore  possessed;  and  that  afterwards,  on  the  twenty- 
first  day  of  October,  1884,  the  Children's  Home  indentored 
her  to  him  nntil  she  shonld  become  eighteen  years  of  age,  and 
gave  him  by  virtne  thereof  the  custody  and  care  of  the  child; 
and  that  he  has  ever  since  provided  for  her  in  a  comfortable 
manner,  and  treated  her  with  kindness  and  affection,  and  she 
is  in  healthy,  happy,  and  comfortable  condition;  and  that,  as 
he  and  his  wife  have  no  children,  he  regards  this  child  with 
the  same  attachment  and  affection  as  he  would  a  child  of  his 
cwn;  and  that  since  she  has  been  in  his  care  he  is  attending 
to  her  education  in  a  manner  essential  to  her  tender  years. 

The  instruments  in  writing  made  between  the  father  and 
the  Home,  whereby  he  relinquished  to  it  the  custody  of  the 
child,  and  whereby  the  Home  pretended  to  bind  her  to  the  re- 
spondent, as  well  as  the  charter  of  the  Home  issued  by  the 
recorder  of  Ohio  County,  are  made  parts  of  said  return. 

It  is  unnecessary  to  say  anything  further  in  reference  to  the 
contents  of  these  instruments,  except  that  by  the  charter  of 
the  Children's  Home  the  purpose  of  its  creation  is  declared 
to  be  '^  for  the  purpose  of  affording  a  home,  food,  clothing,  and 
schooling  for  destitute  or  friendless  children,  and  to  place 
them  with  respectable  fiimilies  or  persons  to  learn  some  useful 
trade  or  occupation." 

The  relator  moved  to  quash,  and  also  demurred  to  the 
return,  which  motions  the  court  overruled. 

On  the  11th  of  January,  1887,  the  cause  was  finaUy  heard, 
when  the  circuit  court  entered  the  following  judgment: — 

"This  day  came  again  the  parties  by  their  attorneys,  and 
the  petitioner  moved  the  court  for  an  order  and  judgment 
that  the  petitioner  have  the  custody  of  the  person  of  said  in- 
fant, Agnes  Neider,  and  that  she  be  delivered  by  the  respond- 
ent, George  Beuff,  to  the  petitioner,  Mary  Neider,  which 
motion  was  argued  by  counsel  and  overruled  by  the  court,  to 
which  ruling  the  petitioner  by  counsel  excepts;  and  thereupon 
the  court,  having  heard  this  matter  upon  the  petition  and  tho 
return  alone,  doth  consider  that  the  respondent,  Gteorge  Reuff, 
do  retain  the  custody  and  possession  of  the  said  Agnes  Nei- 
der, and  that  respondent  recover  of  the  petitioner  his  costs  by 
him  about  his  defense  in  this  behalf  expended." 

To  this  judgment  the  petitioner  has  obtained  a  writ  of  error. 
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The  grounds  of  error  assigned  are:  1.  The  action  of  the 
coart  in  overruling  the  motion  to  quash  the  return,  and  in 
overruling  the  demurrer  thereto;  2.  In  overruling  the  relator's 
motion  to  have  the  custody  of  the  person  of  her  infant  child. 

This  case  presents  for  consideration,  among  others,  the  fol- 
lowing questions:  What  is  the  extent  and  duration  of  the 
father's  right  over  the  custody  of  the  person  and  the  care  of 
the  education  of  his  minor  child?  In  what  manner  and  dur- 
ing what  period  may  he  dispose  of  the  custody  of  such  child 
during  his  lifetime?  Under  what  circumstances  does  the  right 
of  the  father  to  the  custody  of  such  child  cease,  and  the  mother 
succeed  to  this  right  to  the  custody  of  such  child?  By  whom 
and  in  what  manner  may  such  child  be  tound  out  as  an  ap* 
prentice?  and  what  rights  were  acquired  by  the  Children's 
Home  to  the  custody  of  the  child,  Agnes  Neider,  by  the  agree- 
ment made  with  its  father  when  he  relinquished  to  the  Home 
his  control  over  the  child?  and  what  right  was  acquired  from 
the  Home 'by  the  respondent  to  the  custody  of  the  child? 

From  the  view  we  have  taken  of  this  case,  it  is  unnecessary 
for  us  to  consider  whether  the  act  of  the  legislature  passed  on 
the  8d  of  March,  1870,  referred  to  in  the  agreement  dated  the 
15th  of  October,  1884,  entitled  "An  act  to  provide  for  orphans 
and  destitute  children,"  is  constitutional  or  not,  and  therefore 
on  this  subject  we  express  no  opinion. 

A  careful  examination  of  the  authorities  leads  us  to  the  con- 
clusion that  by  the  common  law  the  father  is  entitled  to  the 
custody  of  his  minor  children  and  to  the  benefit  of  their  labor 
while  they  live  with  and  are  maintained  by  him.  This  right 
grows  out  of  his  obligation  to  maintain  and  educate  them,  and 
is  correlative  to  it;  but  this  obligation  continues  only  during 
the  lifetime  of  the  &ther. 

While  the  common  law  imposes  no  obligation  on  the  father 
to  provide  for  the  support  of  his  infant  children  after  his 
death,  it  does  not  confer  upon  him  the  right  correlative  to  it, 
to  bind  them  to  service  after  his  death:  Johnson  v.  Terry ^  34 
Conn.  259;  SUUe  ex  rel.  Mayne  v.  Baldwinj  5  N.  J.  Eq.  454; 
45  Am.  Deo.  899;  CampbeU  v.  Cooper,  34  N.  H.  49;  Jennesa  v. 
Emmony  16  Id.  486;  1  Bla.  Com.  452,  453. 

An  agreement  by  the  father  for  the  services  of  his  minor 
child  ceases  to  be  binding  on  the  minor  at  the  death  of  his 
lather,  unless  made  by  indentures  of  apprenticeship  in  con- 
formity with  the  provisions  of  some  statute  authorizing  him 
to  do  so,  and  therefore  a  parol  gift  of  the  child  by  the  father 
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givea  no  ri|^  to  the  BorvioeB  of  the  child  after  the  hihei^B 
death. 

The  father  is  entitled  to  the  custody  of  his  minor  children 
as  guardian  by  nature  and  guardian  by  nurture,  and  this 
guardianship  is  a  personal  trust  in  the  father,  and  he  has  no 
general  power  to  transfer  or  give  them  to  another,  nor  can  he 
alienate  his  right  to  the  custody  and  control  of  his  minor 
child,  except  that  he  may  bind  it  out  as  an  apprentice:  StaU 
ex  rd.  Mayne  v.  Bcddwinj  6  N.  J.  Eq.  454;  45  Am.  Dec.  399; 
People  V.  Merceinj  3  Hill,  399;  38  Am.  Dec  644;  Queen  ▼. 
Smith,  16  Eng.  L.  &  Eq.  221 ;  Day  v.  Everett^  7  Mass.  145;  Moore 
T.  Ckrietianj  66  Miss.  408;  81  Am.  Rep.  375;  Jenneee  v.  Etner^ 
eon,  15  N.  H.  486.  % 

In  Queen  v.  Smithj  svpm,  it  was  decided  that  where  the 
father  had  agreed  with  the  uncle  of  his  infant  child  to  permit 
it  to  live  with  the  uncle,  to  be  brought  up  and  educated  until 
it  was  grown  up,  and  the  uncle  had  agreed  to  bring  up  and 
educate  the  child  as  his  daughter,  and  in  pursuance  ot  this 
agreement  the  child  was  committed  to  the  uncle,  the  &ther, 
notwithstanding  the  agreement,  might  revoke  his  consent; 
and  the  court,  upon  a  writ  of  habeas  corpue  obtained  by  the 
father,  was  bound  to  order  the  child  to  be  restored  to  the 
father's  custody. 

In  Day  v.  Everett^  euproy  it  was  held  that  the  fiather  may 
contract  that  his  minor  son  shall  labor  in  the  service  of  an- 
other  for  any  period  of  time,  provided  the  term  do  not  exceed 
the  period  of  the  child's  emancipation,  which  may  take  plaoo 
as  well  on  the  father's  death  as  on  the  son's  arriving  at  the 
age  of  twenty-one  years. 

Where  the  father  is  dead,  the  mother  becomes  entitled  to 
the  custody  of  the  minor  children  as  guardian  by  Da4pare  and 
guardian  by  nurture,  notwithetanding  the  fjather  in  his  life- 
time had  placed  them  in  the  custody  of  any  other  person  to 
whom  they  had  not  been  lawfully  bound  as  apprentices. 

In  Moore  v.  ChrisUany  supra,  a  father  gave  his  son,  ten  years 
of  age,  to  a  man  of  good  character  and  ample  means,  to  keej^ 
him  daring  his  minority.  The  father  dying  three  years  aftea^ 
wards,  the  mother  sued  out  a  hdbeae  corpme  tar  the  child. 
The  court  held  that  she  was  entitled  to  the  onstody  of  the 
child,  although  die  was  poor  and  dependent,  and  the  child 
preferred  remaining  with  the  respondent 

In  this  case  it  appeared  that  the  respondent  was  a  nmn  of 
esod  chacaetor  snd  tome  property.    The  mother  was  verf 
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poor  and  iUiterttte,  dependent  upon  her  daily  labor  in  the 
fields  for  the  ettpport  of  herself  and  five  children,  all  of  whom, 
saTe  ose^  was  yonnger  than  tliis  son. 

Chalmers,  J.,  delivering  the  opinion  of  the  conrt,  said:  ''It 
is  indeed  held  thai  this  ri|^  to  the  costody  of  children, 
given  by  natoje  and  by  Qod  to  pareots,  mnst  give  way  to  the 
permanent  intevest  of  the  child,  if  it  be  shown  that  the  life, 
health,  or  morals  of  the  child  will  be  prejndioed,  or  his  neefbl* 
aess  as  a  citisen  serioosly  jeopardised  by  remaining  nnder  the 
parental  control;  but  it  is  not  meant  by  tiiis  that  the  conrts 
can  sit  in  jndgmeiit  whether  a  wealthy  stranger  can  give  to 
the  child  more  worldly  advantages  than  an  indigent  parent. 
This  wonld  be  to  make  poverty  a  crime,  and  to  pnnish  it  with 
the  bitttfest  penalties." 

In  Pierce  v.  MamfAwrg,  4  Leigh,  493,  26  Am.  Dec  883,  it 
was  held  that  a  father  cannot  bind  his  infant  child  apprentice 
by  indenture  to  which  the  child  is  not  a  party,  and  that  in- 
dentures  <^  appientioediip  executed  by  the  father  without  the 
child's  concurrMice  are  not  only  voidable,  but  absolutely  void: 
King  v.  Armsby,  3  Bam.  <fc  Aid.  684;  King  v.  Crawford,  8  Bast, 
25;  King  v.  Ripm,  9  Id.  29& 

By  the  dootrinee  of  the  common  law,  a  father  cannot  bind 
his  infant  son  apprentice  without  the  assent  of  the  son,  and 
such  assent  proved  by  his  signature  to  the  indentoze;  but  that 
in  this  manner  he  may  bind  him. 

In  Armtirtmg  v.  Stetts,  9  Giatt.  102,  it  was  held  that  after 
the  fSotber  being  dead,  the  mother  is  entitled  to  the  custody 
of  their  child  as  of  rights  and  that  she  does  not  lose  this 
light  by  a  second  marriage.  Bat  where  she  is  seeking  by 
the  writ  of  habeoM  corpm  to  have  the  child  placed  in  her  cus- 
tody, the  court  may  exercise  its  discretion,  and  determine 
whether,  under  all  tiie  circumstances,  it  is  best  fkyr  the  infant 
that  he  should  be  asaigiied  to  the  custody  of  his  mother. 

In  this  case,  the  &ther  at  his  death  left  no  estate,  and  the 
mother  dnring  her  widowhood  suppoited  herself  by  her  own 
labor,  but  the  child  was  left  with  its  paternal  grandparents, 
who  w&te  proved  to  be  persons  of  exemplary  character, 
warmly  attadied  to  the  ohild«  whom  they  had  treated  with 
great  tenderness  and  affection. 

The  mother  and  hw  second  husband  were  persons  of  excel- 
lent mesal  chavaetor,  and,  aUfaeugh  married  two  years,  had  no 
chUdsen^  and  the  hmsband  woe  an  industrious  yomig  man, 
whose  fcther  waaiKi.gpod  cirtamBtaiieeB.   The  child  was  in  ita 
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Beyenth  jear,  too  joong  to  jadge  for  itself,  and  having  no  legal 
gaardian,  there  were  no  circamstanoes  to  induce  the  court  in 
the  exercise  of  a  sound  discretion  to  deprive  the  mother  of  the 
custody  of  her  child. 

In  ViUareal  v.  Mdish,  2  Swanst.  638,  Mrs.  Villareal  by  her 
having  agreed  with  her  father  that  he  should  have  the  care  of 
the  persons  and  estates  of  her  two  in&nt  children,  and  in  the 
event  of  their  death  during  minority  should  receive  a  moiety 
of  their  property,  afterwards  married  again;  the  court  upon  the 
petition  of  the  children,  ordered  that  they  be  delivered  to  their 
mother,  as  guardianship  not  being  assignable  at  law  or  in 
equity,  the  right  of  the  mother  to  be  the  guardian  of  her  chil- 
dren  continued  notwithstanding  her  second  marriage.  Lord 
Eldon  said:  ^^Her  deed  did  not  transfer  the  g^rdianship,  and 
that  her  father  under  said  deed  gained  no  right  to  the 
guardianship  of  the  children.'' 

So  where  the  wife  of  the  petitioner  on  her  death-bed,  with  his 
consent,  gave  their  infant  child,  then  only  five  mcmths  old,  to 
her  mother  for  nurture,  maintenance,  and  educaticm  until  she 
should  reach  the  age  of  twenty-one  years,  and  the  grand- 
mother accepted  the  trust,  took  the  child,  and  raised  it  with 
the  most  tender  care  until  it  was  seven  years  old,  the  child, 
upon  a  habeoM  corpus  sued  out  by  the  £Either,  was  ordered  tobe 
delivered  into  his  custody. 

Haymond,  president,  delivering  the  opinion  of  this  oourt, 
said:  '^I  do  not  think  that  the  evidence  in  tins  case  shows 
that  the  petitioner  has  waived  or  abandoned  his  paternal  right 
by  permitting  his  child  to  remain  so  long  with  ito  grand- 
mother, or  that  he  ever  transferred  or  intended  to  pass  his 
paternal  righto  to  his  child  to  the  grandmother  so  as  to  de- 
prive him  of  his  legal  right  to  require  if:  Btui  v.  Vamfocierf 
9  W.  Va.  600, 

By  the  common  law,  the  natural  right  of  the  father  to  the 
custody  of  his  infemt  child  arose  out  of  his  daij  to  maintain 
and  support  it,  and  continued  only  so  l<mg  as  he  was  obliged 
to  do  so,  and  as  this  duty  ceased  with  his  life,  so  did  his  right 
to  control  or  direct  the  custody  of  the  child,  except  where  he 
had  by  indentures  lawfully  bound  the  child  to  another  as  an 
apprentice. 

This  right,  however,  was  extended,  under  oertain  droum- 
stonces,  after  his  death,  during  the  minority  of  the  child,  or 
for  any  less  period,  by  the  stotute  of  12  Car.  11.,  o.  24,  which 
authorized  the  father,  although  himself  an  infimt,  by  deed  or 
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wQl,  to  appoint  guaidians  for  sncli  of  his  childran,  botn  or 
unborn,  who  were  in&nts  and  unmarried  at  the  time  of  hii 
deathi  until  they  should  reppectivelj  attain  the  age  of  twenty- 
one  years,  or  for  any  less  time,  who  were  entitled  to  have  the 
eustody  of  the  children  as  well  as  of  their  estates:  1  Bla.  Com. 
662;  2  Id.  88,  and  note  10.  This  provision  of  the  English 
statuto  was,  with  slight  alterations,  inserted  in  the  revised 
code  of  Virginia:  Rev.  Code  1819,  c.  108,  sec.  1.  The  same 
provision  was,  in  substance,  inserted  in  section  1  of  chapter 
127  of  the  code  of  1849,  but  subject  to  the  important  qualifi- 
cation contained  in  the  seventh  section  of  that  chapter,  which 
declared  that  "every  guardian  who  shall  be  appointed  as 
aforesaid  (that  is  to  say,  in  any  of  the  modes  prescribed  in 
the  six  preceding  sections  of  that  chapter)  shall  have  the  cus- 
tody of  his  ward,  and  the  possession^  care,  and  management 
of  his  estate,  real  and  personal,  and  out  of  the  proceeds  of  such 
estate  shall  provide  for  his  maintenance  and  education;  but 
the  father  of  the  minor,  if  living,  and  in  case  of  his  death,  the 
mother,  while  she  remains  unmarried,  shall,  if  fit  for  the  trust,  | 
be  entitled  to  the  custody  of  the  person  of  the  minor  and  the  [ 
care  of  his  education."  i 

These  provisions  of  the  code  of  Virginia  were,  in  substance, 
adopted  by  this  stete  in  the  first  seven  sections  of  chapter  82 
of  the  code  of  West  Virginia;  but  by  the  seventh  section  of 
that  chapter,  as  amended  by  section  7  of  chapter  63  of  the 
acte  of  1888,  the  cruel  implication  that  the  mother  by  a  sec- 
ond marriage  has  rendered  herself  unworthy  to  have  custody 
of  the  person  of  her  own  infant  child  has  been  removed,  for 
that  section,  as  amended,  declares  "that  the  father  of  the 
minor,  if  living,  and  in  case  of  his  death,  the  mother,  if  fit  for 
(he  trust,  shall  be  entitled  to  the  custody  of  the  minor,  and  to 
the  care  of  his  education." 

Such  was  the  legal  status  of  the  petitioner  in  this  case  when 
she  sued  out  the  writ  of  habeas  corpus  to  regain  the  custody  of 
her  child. 

Respondent  resto  his  right  to  retain  the  child  upon  the 
ground  that  she  had  been  lawfully  bound  to  him  until  she 
shall  become  twenty-one  years  of  age,  by  the  Children's  Home, 
by  the  indentures  set  out  in  his  return  to  the  writ.  Respond- 
ent could  not  acquire  from  the  Home  any  greater  right  to  the 
eustody  of  tiie  child  than  was  acquired  by  it  from  the  child's 
fbther  by  his  agreement  of  the  16th  of  October,  1884. 

If  we  admiti  for  the  sake  of  the  argument,  that  the  Chil- 
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dffettVEoMM  of  the  City  of  Whecimg  is  aa  ''oii^iftn  asylum'^ 
(wtikh  we  da  not  mean  to  decide),  and  thai^  a«  soeh,  it  waa 
authonsed  by^  laid  aet  of  the  l^^atare,  paaiad  SIkrcfa  3^ 
1870,  to  take  under  its  care  and  goardianship  this  infant 
child  BO  voluntarily  surreodered  to  it  bj  its  father,  as  stated 
in  said  return,  yet,  by  the  very  terms  of  the  statute,  as  w^ll  as 
terms  of  the  instrument  surrendering  the  child,  the  Home 
could  only  acquire  and  be  invested  with  the  same  power  over 
the  child  as  the  father  himself  possessed. 

We  have  already  shown  that  his  power  over  the  child  ceased 
at  his  death,  unless  in  his  lifetime  he  had  lawfully  bound  it 
as  an  apprentice  to  anoth^. 

In  this  state,  a  "minor  can  be  bound  as  an  apprentice"  by 
his  father,  or  if  none,  by  his  guardian,  or  if  neither  fath^  nor 
guardian,  by  his  mother,  with  the  consent  entered  of  record 
of  the  county  court  of  the  county  in  which  the  minor  resides, 
or  without  such  consent,  if  the  minor,  being  fourteen  years  of 
age,  agree  in  writing  to  be  so  bound;  or  if  such  minor  be 
found  begging  in  such  county,  or  is  likely  to  become  charge- 
able thereto," — and  in  no  other  way:  Code  W.  Va.,  c.  81, 
sec.  1. 

It  is  not  pretended  that  Nicholas  Neider,  with  the  consent 
of  the  county  court  of  Ohio  County  entered  of  record,  bound 
the  infant  child,  Agnes  Neider,  to  the  Children's  Home  as  an 
apprentice;  nor  that  it  was  so  bound  by  said  county  court  as 
one  found  begging  in  said  county,  and  likely  to  become  charge- 
able thereto. 

By  the  article  of  agreement  made  between  the  father  and 
the  Home,  he  surrendered  to  it  his  infant  child,  aged  eleven 
months  and  sixteen  days,  and  relinquished  forever  all  power 
and  control  over  it,  and  invested  the  Home  with  as  full  power 
and  control  over  the  child  as  he  had  th^etofore  possessed;  and 
the  Home,  in  consideration  thereof,  covenanted  to  receive  the 
child,  and  provide  for  her  maintenance,  piotectim,  and  educa- 
tion, in  accordance  with  the  provisions  of  the  act  of  the  legis- 
lature passed  March  3,  1870. 

If  we  admit,  for  the  sake  of  the  argument,  tha4;  the  Home 
had  the  legal  capacity  to  take  an  apprentice  (on  which  we  ex- 
press no  opinion),  yet  it  is  very  clear  that  the  agreement  made 
by  the  father  with  the  Home  as  an  indenture  of  a{q^reniise- 
ship  is  abeolutely  void,  because  entered  into  without  the  ooeip 
sent,  entered  of  record,  of  the  county  court  of  Ohio  Ccsmif. 

For  tfae  same  reason,  the  indenture  beiiween  the  Home  and 
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UMpoodeot,  wfaerabj  fae  claims  the  infuit  mm  hmxwA  to  him 
mitil  she  becomes  eighteen  yean  of  age, »  also  void,  and  there- 
fore  confBTied  no  xigfat  upon  him  to  tetain  the  child  against 
the  clear  kgai  ri^  of  tlie  moUier  to  have  the  eostody  of  the 
child  and  the  care  of  her  education  affaor  the  leUher's  death. 

This  li^  flf  the  fsther  or  mother  to  the  cnstody  of  their 
infant  child  is  not  an  absohite  right,  to  be  accorded  to  either 
of  them  tuider  jdl  circnmstaiioes.  While  the  statute  declares 
the  right  to  be  in  the  fiiCher,  if  liTix^,  and  if  he  be  dead,  in  the 
mother,  jret  in  hoQi  caaes  it  is  limited  and  qualified  by  the 
words  <'  if  fit  &r  tiie  tmst^  Beoogninng  this  natural  right  of 
the  paxents,  tiie  statute  is  not  unmindful  of  the  rights  and 
wel£Bire  of  tiie  cdiikL 

It  has  the  naiuzal  rif^t  to  the  cave  and  nurture  of  its 
parents,  and  also  the  protection  of  ihe  court  against  such  mis- 
fortunes of  its  parfflits,  or  ti»  inflaences  of  such  gross  and  im- 
moral practices  in  &sir  lives  as  will  seriously  imperil  the  life, 
health,  morals,  or  personal  safety  of  the  child.  What  meas- 
ure of  wickedness  or  profligacy  on  Hie  part  of  the  parent  would 
be  sufficient  to  warrant  the  court  in  depriving  him  of  his  nato* 
ral  right  to  the  custody  of  his  minor  we  ate  not  called  upon 
to  determine. 

It  is  very  certain  that  in  such  a  caee  die  epedfio  fS&ots  re- 
lied on  to  warrant  the  court  in  depriving  the  parent  of  this 
natural  right  would  have  to  be  distinctly  alleged  and  clearly 
proved. 

The  feet  stated  in  the  return,  tiiat  ^the  respondent  having 
no  children  of  his  own,  he  leffordB  the  child,  Agnes  Neider, 
with  the  same  attacdunent  and  aflfidctaoQ  as  he  would  a  child 
of  his  own,''  or  even  additional  facts,  *-HNich  as,  that  he  is  able 
to  rear  it  more  indulgently,  edncate  it  more  highly,  and  pr^ 
vide  for  its  futuve  more  abundantiy  than  its  mother, — are 
unworthy  of  consideratian  when  weighed  against  the  clear 
legal  and  natural  rig^t  of  a  mother,  however  poor  and  friend- 
less, to  the  custody  of  the  parson  of  her  infent  child. 

In  the  case  in  judgment,  nothing  is  alleged  in  the  return  to 
the  detriment  of  the  petitioner's  past  life,  present  condition,  or 
future  prospects  to  warrant  the  court,  fer  the  sake  of  some 
imaginary  benefit  to  the  child,  to  withhold  from  her  her  natu- 
ral and  legal  ri^  to  the  enstedy  of  hs  person  and  the  cave  of 
its  education. 

It  is  true  that  tfao  return  shows,  by  way  of  recital,  that  at 
the  time  lier  child  was  given  by  its  father  to  the  Children's 
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Home  she  was  so  nnfortanate  as  to  be  inssDe,  and  an  inmate 
of  the  hospital  for  the  insane  at  Weston;  bnt  it  is  not  alleged^ 
even  indirectly,  that  she  is  not  now  perfectly  restored  to  men- 
tal and  physical  health,  or  that  there  is  the  slightest  reason  to 
apprehend  that  her  malady  will  ever  retnm. 

This  is  a  fact  so  material  to  the  correct  determination  of 
this  controversy,  and  so  deeply  involving  the  happiness  and 
it  may  be  the  life  of  the  child,  and  withal  so  easy  to  be  estab- 
lished, that  it  should  not  be  permitted  to  remain  in  doubt 

If,  however,  the  petitioner  has  been  perfectly  restored  to 
health,  and  the  court,  because  of  her  former  affliction  alone, 
should  deny  her  the  comfort  of  the  society  of  her  child,  then, 
indeed,  would  its  judgment  declare  her  misfortune  a  crime, 
and  inflict  upon  her  a  punishment  as  bitter  as  death. 

We  are  therefore  of  opinion  that  the  authority  of  the  father 
to  dispose  of  the  custody  of  his  infant  child  in  any  other  man- 
ner than  by  lawfully  binding  him  as  an  apprentice,  or  ap- 
pointing for  him  a  testamentary  guardian,  ceases  at  the  time 
of  his  death;  that  he  cannot,  by  any  agreement  in  writing  or 
otherwise,  relinquish  the  custody  of  the  person  of  his  infant 
child  for  any  longer  period  than  his  own  lifetime,  so  as  to  de- 
prive the  mother  of  the  child  of  the  custody  of  its  person  and 
the  care  of  its  education  after  his  death;  that  the  agreement 
entered  into  between  Nicholas  Neider  and  the  Children's 
Home,  relinquishing  to  it  the  custody  of  the  child,  did  not 
deprive  the  petitioner  of  her  right  to  the  custody  after  its 
fiither's  death;  that  the  article  of  agreement  between  Ibe 
Home  and  respondent,  whereby  it  pretended  to  bind  said 
ehUd  to  him,  is  void,  and  confened  upon  him  no  right  to  de- 
tain the  custody  of  the  child  from  flie  petitioner  after  the 
death  of  the  father,  and  unless  she  be  shown  to  be  unfit  for 
the  trust,  the  petitioner  is  entitled  to  the  custody  of  the  child. 

The  motion  of  the  petitioner  that  the  infant,  Agnes  Neider, 
be  delivered  to  her  was  in  effect  a  motion  to  discharge  the 
prisoner  from  custody.  This  was  a  pn^r  mode  to  test  the 
sufficiency  of  the  return  in  law,  and  was  in  effect  a  demurrer 
thereto,  for  on  such  motion  the  return  is  conceded  to  be  true: 
Hurd  on  Habeas  Corpus,  200. 

In  this  state,  the  court  is  not  precluded  by  the  return  from 
inquiring  into  the  truth  of  the  matters  therein  alleged;  for  by 
section  6  of  chapter  111  of  the  Code  of  West  Virginia,  tlM 
court  or  judge  is  required  to  hear  the  '^matter  both  upon  the 
return  and  any  other  evidence,"  and  discharge  or  remand 
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the  person  into  custody,  or  admit  h: 
proper:  Bust  ▼.  Vanvader^  9  W,  Va.  6( 

While  less  certainty  is   required         i 
habea»  corpus  than  in  pleadings  in 
tainty  to  a  certain  intent  in  general ' 
turn,  and  the  facts  necessary  to  warra      I 
party  must  in  substance  be  alleged,  b 
posite  party  of  what  is  intended  to  be 
him  an  opportunity  to  answer  or  trayt     i 
ought  not  to  appear  by  way  of  recite 
Hurd  on  Habeas  Corpus,  265,  257. 

The  case  in  judgment  was  heard  ai 
petitioner's  motion  to  discharge  the  chi 
petition  and  return  alone. 

The  statement  in  the  petition  which  i 
petitioner's  right  to  the  custody  of  the 
is  dead,"  not  having  been  traversed  b    I 
taken  as  true,  and  is  an  admission  of  h 
the  custody  of  the  child.    The  burden  }    i 
ent  to  aver,  and  if  denied  to  establish,  tl 
detention  of  the  child.    We  have  alrea< 
to  the  custody  of  the  child  expired  at  tl 
and  that  this  right  instantly  devolved  o\ 
mother,  unless  it  should  be  made  to  app   i 
fit  for  the  trust'' 

But  although  the  father  may  be  dea/6 
have  no  legal  right  to  the  custody  of  the  '. 
tioner  be  in  fact  insane,  or  there  be  reaa  i 
lieve  that  she  is  insane,  or  liable  to  bec<  i 
unfit  to  have  the  custody  of  the  persoi 
education  of  the  child,  and  however  pai  i 
duty  of  the  court  to  deny  the  prayer  of  h  i 

It  is  not  distinctly  averred  in  the  retm  : 
at  the  time  of  suing  out  the  writ,  or  at  i 
insane. 

If  this  recital  is  to  be  treated  as  a  dip  ; 
she  was  insane,  and  the  same  is  to  be  he 
true,  then  the  judgment  of  the  circuit  coi : 

But  where  it  is  apparent  firom  the  recc  i 
existing  fact  essential  to  a  correct  deter: 
troversy  has  been  omitted,  and  that  witli 
court  can  never  be  satisfied  that  its  con<! 
and  that  this  proof  is  within  the  reach 


done  without  injury  to  the  opposite  party,  the  ooort  will 
be  warranted  in  delaying  the  hearing  of  the  cause  until  the 
parties  have  an  opportunity  of  supplying  proof  of  such  ma- 
terial fact.  • 

We  are  therefore  (^  oi^nion  that,  conoeming  a  nmlter  so 
essential  to  a  correct  determination  of  this  controyeray  as  the 
sanity  and  insuiity  of  the  petitioner,  or  unfitness  in  these 
respects,  further  inquiry  should  be  made,  and  tbat  tiM  respond- 
ent should,  if  he  so  deeires«  have  leave  to  amend  his  return, 
and  the  petitioner  to  make  such  answer  thereto  as  they  may 
be  advised  is  proper  to  enable  the  court  to  determine  the  rights 
of  the  parties  in  the  premises. 

For  the  reasons  hereinbefore  stated,  the  judgment  of  the 
circuit  court  must  be  reversed,  with  costs  to  the  plainfiff  in 
error,  and  the  cause  remanded  kfr  further  proceedings  aoeord* 
ing  to  the  principles  settied  in  this  opinion,  and  further  ao- 
cording  to  law.  

Pabkit  asi>  Child. — A  father,  doriag  fau  lifatiiMi,  10  lisUe  lor  tlMinaiBp 
feenADoe  of  his  minor  children,  and  this  liability  is  oo-ezistii^  with  a  coc^ 
responding  right  to  their  services  and  earnings,  and  to  their  custody  and 
control:  Magee  y.  ffoUand,  27  N.  J.  L.  S6;  72  Am.  Dec  341;  EarlY.  DremTf 
SO  Ind.  11;  05  Am.  Deo.  6S0.  He  may  Timdieato  bis  right  to  tbeir  custody 
by  habeoa  eorpmst  and  it  will  lie  denied  only  whoa  ha  is  shown  to  be  ufit  te 
have  snch  custody,  or  it  appears  that  the  permanent  interests  of  the  child 
would  be  sacrificed  by  a  change  in  its  custody:  In  Matter  qf  Scarrett,  76  Ma 
565;  43  Am.  Rep.  768;  8iaU  y.  Libbey,  44  N.  H.  321;  82  Am.  Dec.  223;  Ta^^ 
hr  y.  Jtter,  83  Ga.  195;  81  Am.  Dec.  202;  MiOer  v.  WaUace,  76  Ga.  479;  % 
Am.  St  Rq^.  48;  Jones  y.  Daman,  103  Ind.  §69;  53  Am.  Eep.  545;  Avis- 
vant  y.  State,  15  Neb.  450;  48  Am.  Rep.  349.  For  instances  where  theen*- 
tody  of  a  child  was  denied  to  its  father  becanse  its  best  interests  seemed  to 
demand  that  it  remain  in  the  custody  of  other  persons,  see  two  cases  last 
cited,  and  ChapAif  y.  IToodf,  26  Kan.  680;  40  Am.  Rep.  321;  BMe  y.  BnMt 
6  Me.  462;  20  Am.  Dec.  830,  and  note  830-337.  Tkd  ttOiaiw  may  by  his 
yolnntary  contract  release  his  right  to  tho  cnstody  of  his  diild,  and  tranrf er 
it  to  another:  BenUy  y.  Terry,  59  Ga.  555;  27  Am.  Rep.  399;  Merriti  T. 
Swimley,  82  Va.  433;  3  Am.  St  Rep.  115;  Miiler  y.  WaUaee,  mpra;  contra^ 
Brooke  y.  Logan,  112  Ind.  183;  2  Am.  St  Rep.  177;  BUxU  y.  Baldwin,  5'N.  X 
Bq.  454;  45  Am.  Dec  39a  On  the  death  ol  the  father  of  a  child,  its  mother 
becomes  entitled  to  its  cnstody,  and  no  eoBtraet  iHueh  ha  can  viake  in  hit 
lifetime  can  impair  this  right:  Moon  y.  Ckriekan,  56  Miss.  408;  31  An.  Rsf^ 
375. 
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BbOWN   v.   WiLLIi    I 

fiai  rmWBYLTJjnA  0TATI,  1      I 

BT  MaoKAincs  amb  Mati  i 
or  CoaawpcTum  of  BiTiLnNai^  of  *<■  i 
Mid  dfimMKJB  wliaitooer«r»  which  w%  or  toy  oi 
taight  or  ooold  haye,  on  or  agftiatt  the  said  1  i 
charge  the  bnUdingn  from  their  liens  for  woi 
niahed  after  as  well  as  befoie  its  execution.  It  i 
Bcnt  to  look  to  the  parwwial  rcaponaibility  of  I 
stnietares. 

SciRB  FACIAS  issued  upon  a  meohanic 
uel  L.  Williams  and  John  H.  Cloak,  doi  ; 
liams  and  Cloak,  against  Samuel  H.  Br  i 
had  a  yerdict  and  judgment,  and  the 
error.    The  facts  are  stated  in  the  opinioi 

Jamea  M.  Bech^  for  the  plaintiff  in  error 

Frank  S.  Christiany  for  the  defendants 

Williams,  J.    The  first  assignment  of  i 
important  question  in  this  case.    The  p 
tracted  with  Brown  to  lay  the  brick  for  n 
Four  of  these  fronted  on  Kensington  Aveni 
Street    They  were  built  to  sell,  and  in  ore 
to  make  sales  as  opiwrtunity  offered,  the  in  i 
rial-men  executed  to  him  a  release  of  ] 
recites  that  the  subscribers  "  had  erected  £; 
and  stores'*  on  Kensington  Avenue,  and  hm 
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all  liens  which  we,  or  any  or  either  of  ns,  have  or  might  haTa 
on  said  buildings ''  for  work  or  materials  famished  for  their 
ereotion;  and  then  declares  that,  in  consideration  of  the  prem- 
ises, and  one  dollar  in  hand  paid,  **  we  haTe  remised,  released, 
and  forever  quitclaimed,  and  hj  these  presents  do  remise,  re- 
lease, and  forever  quitclaim,  unto  the  said  Samuel  H.  Brown, 
and  to  his  heirs  and  assigns,  aU  and  aU  manner  of  liens, 
claims,  and  demands  whatsoever  which  we,  or  any  or  either  of 
us,  now  have,  or  might  or  could  have,  on  or  against  the  eaid 
buildings  and  Samuel  H.  Brown  and  premises,  for  work  done 
or  materials  furnished  for  erecting  and  constructing  the  said 
buildings."  This  was  signed  by  more  than  twenty  persons 
and  firms,  including  the  plaintiffi^  and  delivered  to  Brown. 

The  buildings  were  not  finished  at  the  date  of  the  release, 
and  the  plaintiffs  laid  brick  upon  them  after  that  time, 
amounting  to  about  four  hundred  dollars,  and  filed  a  me- 
chanic's lien  therefor.  A  writ  of  scire  fadaa  was  issued,  and 
on  the  trial  the  plaintiffs  alleged  that  a  balance  of  one  hun- 
dred dollars  was  still  due  and  unpaid  for  the  work  done  by 
them.  This  the  defendant  denied,  and  in  support  of  this 
denial  produced  a  receipt  from  the  plaintiffs  covering  the 
alleged  balance.  He  also  offered  the  release  signed  by 
ine  plaintiffs  and  others  for  the  purpose  of  showing  that 
i^e  plaintiffs  had  no  right  to  recover  on  their  mechanic's  lien. 
The  admission  of  the  release  was  objected  to  as  ^'irrelevant, 
and  because  all  the  work  claimed  for  was  done  after  the  exe- 
cution of  the  release."  The  court  sustained  the  objection,  and 
rejected  the  offer. 

This  was  error.  The  release  did  not  purport  to  be  a  partial 
release  of  the  building,  or  to  relate  to  work  done  prior  to  its 
date,  but  in  express  terms  it  released  '^  all  manner  of  liens, 
claims,  or  demands  which  we  ...  .  have,  or  might  or  could 
have,  on  or  against  the  said  buildings,  ....  for  work  done  or 
materials  furnished  for  erecting  and  constructing  said  build- 
ings." The  terms  employed  are  apt  and  sufficiently  compre- 
hensive to  do  what  they  very  clearly  intended  to  do,  viz.,  to 
free  the  buildings  from  all  "  lien,  claim,  or  demand  "  for  the 
materials  furnished  and  work  done  on  them.  The  date  of  such 
a  release  does  not  limit  or  restrict  its  operation.  If  made  before 
the  work  began,  or  at  any  time  during  its  progress,  it  is  oper- 
ative to  discharge  the  building  firom  lien  as  completely  as 
though  made  after  its  completion.  It  is  the  whole  building  to 
which  it  relates,  and  not  a  part  of  it    It  affects  all  the  work 
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done  or  material  famished  by  him  wh 
them;  and  it  ia  an  nnoonditional  agreei 
eonal  zespondbitity  of  the  owner  in  liei 
release  was  therefore  relevant,  and  wae 
otacirefadM^  which  left  the  plaintiA  z 
The  judgment  ia  lereraed. 

WAiTsa  OF  MacsiAjna^  laan^  GavBuu.Tx  8 
41  Am.  Dae.  221-2M. 


FILLIPS   V.   SWA] 
[iflO  PnrmTLTAmA  acAn» 

09  WOBUI   or   IVBBBITAHCa    Dl    ExMl 

VST  L4an>  wni.  hot  Pbbtbrt  Pabbiho  ov  I 
the  words  where  the  conaideration  paid  or  < 
that  no  leas  than  a  fee  WB8  intended;  altiumi^ 
"heirs  **  is  a  term  of  art^  and  indispenaaUe  tc 

OONSTRUOnOH    ov    ImOBMAL    iHSTRUmBVT;     TSi 
HXAL    EaTAXi;    AS    CONTITAKG^    OB    IB   Es 

(yOKYXT  ONLY,  dspcnds,  Dot  tipon  any  partici 
may  contain,  bat  npon  the  intention  of  the  pa 
stmment  itselt  and  when  that  is  donbtfolt  h 
tfndi'^g  its  fflUMjiitiiwi;  and  in  diet*T'*t^"*"g  this 
to  inquire  whether  the  language  importa  a  pr 
templates  a  farther  assnrance  to  pass  the  title. 

IVBTRXTiaNT  IS  TO  1UI  CONSTBVID  AS    EXBOCTOBT 

where  the  owner  of  land  dated  and  dgned  a  i 
the  e£foot  that '' i  do  herby  agree  tht  Jonathai 
land  wich  he  is  poeetion  of  now  for  labor  he 
this  shall  be  his  wreoept  for  all  my  writes  and 
Wbittbit  Ck>iiTaA0T  to  Gonykt  Laud,  to  Satdd 
MUST  Bi  nr  Sima  Sbmsb  SuncADmre;  bat  it  is 
deaoribed  as  that  whi«di  the  Teodee '<  is  in  1 


Ejectment,    The  opmion  states  the  fiuy  i 

W.  E.  Crawford^  E.  P.  Ingham,  and  1 
plaintiflfs  in  ezror. 

E,  M.  Dunham^  T.J.  Ingham,  and  JR.  /.  !  I 
fendant  in  error. 

Clark,  J.  This  ejectment  was  bzooght  I 
session  of  250  acres  of  land,  more  or  lesSi  si  I 
Mountain,  in  Snllivan  County.  Both  partic  i 
David  Phillips,  who  some  time  prior  to  the 
the  owner  in  fee.  The  plaintiff  gave  in  ei 
of  an  Agreement  tot  the  sale  of  the  land  in 
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infimnal  iattnuBM&t  traDafening   ai 
fifaaU  be  ooDstmed  a  coDveyance,  or 
peods,  not  upaa  axiy  particular  words 
tabiy  but  OD  iho  iuteotion  of  the  pi 
iDfitrument  itoalf;  azMi  when  that  is 
cumstaziceB  attuodiog  itsezeculion:  E 
A  B.  41;  Borlz  v.  Bartz,  48  Pa.  St  S£ 
imperative  that  even  the  atrongeet  wo 
present  tense  will  not  pass  the  legal 
the  instrument  shew  that  this  was  x 
parties:  WUliaiM  y.  BtniUjh  27  Id.  3 
technical  words  of  present  conveyanc 
constitute  an  executed  contract;  if  the 
sufficient;  and  on  the  other   hand, 
words  of  present  grant  are  used,  yet, 
thing  farther  remaining  to  be  done,  o 
whole  instrument,  the  design  of  the  pi 
the  contract  is  executory  merely,  it  wi 
In  determining  this  intention,  ex  v. 
however,  is  to  inquire  whether  the  lan{ 
conveyance,  or  whether,  collecting  all  il 
a  further  assuraiMse  to  pass  the  title: 
Applying  this  rule  in  the  construction  < 
this  case,  it  is  plain  that  there  are  no  t 
of  present  conveyance.    By  its  terms,  C 
that  Jonathan  *^  shall  have"  the  land  ^ 
^*  the  land  he  is  in  possession  of  now," 
farther  descriptioa  whatever;  he  is  to 
labor  he  did  for  his  father  after  the  yes 
it  is  provided  that  *'  this  shall  be  his  n 
David  Phillips  was  the  owner  in  fee,  a 
for  all  his  "  rights  and  claims  against  t 
words  of  inheritance,  or  words  indicatin 
title  at  Jonathan's  death.    If  the  partie 
for  an  executed  contract,  then  but  a  lifi 
such  an  eflfoct  was  the  design  of  the  ] 
language  just  quoted,  it  is  difficult  to  be 
that  David  Phillips  intended  to  convey 
his  title  was  in  fee.    The  instrument  is 
conveyance;  it  is  in  the  nature  of  an  a| 
most  informal  character;   it  does  not 
efforts  to  adopt  the  orderly  parts  of  a  ci 
under  seal;  indeed^  it  bears  upon  its  face 


uneqiiiyooal  madu  of  an  executory  ccmtraet;  U  is  Dothing 
more  or  less  than  a  reoeipt  for  the  purcbiae  money  of  the 
land,  and  an  agreement  to  conTey  in  consideration  thereof 

Nor  do  we  regard  the  case  as  coming  within  the  statute  of 
frauds.    It  is  true,  a  written  contract,  in  order  to  comply  with 
the  statute,  must  be  in  some  sense  self-sustaining.    ^It  would 
be  mere  folly,''  as  was  said  in  Morrii  ▼•  Stephensy  46  Pa.  St  200, 
^to  make  a  conTeyance  to  my  next-door  neighbor,  or  to  the 
person  now  sitting  at  the  table  with  me,  by  this  description, 
instead  of  by  name;  the  law  could  hardly  be  expected  to 
enforce  such  a  conveyance  in  the  face  of  the  statute  which 
requires  conveyances  to  be  in  writing  and  to  be  self-sustain- 
ing, with  the  exception  only  of  such  necessary  uncertainty  as 
is  involved  in  their  application  to  persons  named  and  things 
described."    There  is,  as  intimated  in  the  language  of  the  case 
referred  to,  a  necessary  uncertainty  in  writings,  involved  in 
their  application,  not  only  to  persons  but  to  things  described 
therein.    If  there  are  two  or  more  persons  of  the  same  name^ 
it  may  be  necessary  by  parol  proof  to  fix  the  identity  of  the 
person  intended,  or  the  thing  concerning  which  the  parties 
propose  to  contract  may  be  described  in  such  general  terms  as 
to  require  parol  proof  to  identify  the  particular  subject  of  the 
contract.    It  is  quite  impossible  in  most  cases  so  to  describe 
land  as  to  avoid  the  necessity  of  parol  proof  for  its  identifica- 
tion; for,  whether  it  be  described  by  metes  and  bounds,  by 
monuments  erected  upon  the  ground,  or  by  adjoiners,  its  iden- 
tification necessarily  becomes  the  subject  of  parol  proof.    In 
this  instance,  the  lands  agreed  to  be  conveyed  were  described 
as  the  land  of  which  Jonathan  was  at  the  time  in  the  actual 
occupancy  and  possession;  this  was  no  more  open  to  the  ob» 
jection  stated  than  if  it  had  been  described  by  its  adjoiners, 
or  by  marks  upon  the  ground. 

Upon  an  examination  of  the  whole  case,  we  are  of  opinion 
that  the  defendants'  offers  should  have  been  received,  and 
that  the  court  erred  in  excluding  them. 

The  judgment  is  therefore  reversed,  and  a  t0mr$  faeia$  d$ 
n&vo  awarded.  

Xo^nTT  wnji  8i7pn*T  Wqbds  of  Ivhsbzeahcb  to  Piaisuv  Died  whidi 
is  mpported  hj  TalvaUa  and  mmtonoiifl  oonadentioii,  Imt  wfll  not  do  so  in 
tho  caM  of  ft  Tolvntery  dfiod:  PoweUy.  Mitriae^,  98  N.  C  426;  2  Am.  St 
Eap^  343^  and  note. 

IhtflGBipnoK  or  Livn  nr  MsHOBAinyuii,  SuivnjxnoT  to  Siamrr  Stat- 
vra  or  Fbavss:  Seo  ffurt^  ▼.  Brorn^  96  liaia.  645;  9S  Am.  Deo.  671,  and 
»67& 
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North  v.  Will 

[12D  Pxmr STLTAHXA  0TAT1 

Waoh  that  Paxtt  oovld  not  Rsab  or  Wr: 

rUQATIOX  OF  RULB  THAT  WRITTRf  COlffTI 

ita  ooDtants  were  explained,  cannot  be  overi 
ing  testimony  of  one  party,  contradicted  I 
cially  where  the  latter  ia  a  disinterested  pei 
AoKNT  OF  Lessors  of  Piano,  Who  Obtain 
HousB  BT  Falsely  Refrbsrntino  that  H 
when  he  intended  io  and  did  remote  it»  nei 
not  guilty  of  a  trespass,  nor  ia  the  taking 
between  the  parties  provided  that  opon  de 
stallment  of  rent  the  lessee  should  redellTei 
their  authorised  agent,  '*  or  permit  their  a^ 
any  premises  where  said  piano  may  be,  ao 
take  away  the  same  **;  and  no  exhibition  I 
authority,  nor  any  preTioua  denumd  for  th( 
rent  having  previously  been  demanded,  is  ne 

Tbespabs  by  Clayton  Williams  agaii 
dealers  in  pianos  and  organs  in  the  city 
October  2,  1884,  North  &  Co.,  throng 
Miller,  entered  into  a  written  agreemc 
which  they  leased  to  Williams  a  piano  i 
&ve  months,  at  a  rental  of  $150,  payab 
hand,  and  the  balance  in  monthly  insta 
on  the  second  day  of  each  month.    T 
other  things,  provided  that  Williams  "  i 
required,  exhibit  the  said  piano  to  the  i 
part,  or  their  agents;  and  in  default  of  a 
the  said  lessee  agreetr  to  redeliver  said  p 
North  &  Co.,  or  their  authorised  agent, 
such  payment  shall  become  due,  or  perm 
into  and  upon  any  premises  where  sai 
without  let  or  hinderance  take  away  the 
tained  a  provision  for  the  sale  of  the  pia 
any  time  during  the  term,  or  at  its  expir 
to  purchase  it,  upon  the  payment  of  sud 
previotis  payments  of  hire,  amount  to  tl 
finally  provided  that  '*  it  is  hereby  ezpr« 
agreed  by  and  between  the  said  parties  U 
no  title  to  the  said  piano,  either  legal  or 
in  the  said  party  of  the  second  part,  ex< 
the  agreement,  until  the  terms  of  purchas 
have  been  complied  with,  and  the  aforec 


been  daly  delivered  by  the  said  F.  A.  Norib  &  Co.''  Williamf 
affixed  his  mark  to  the  agreement,  and  also  to  a  provision  at 
the  end,  as  follows:  ''I  have  received  a  copy  of  the  abov« 
agreement,  and  have  no  understanding,  verbal  or  otherwise, 
dififering  from  it"  Williams  paid  in  all  aboot  seventy-six 
dollars;  bnt  having  made  no  payments  for  several  months, 
North  &  Co.,  in  May,  1886,  sent  an  agent  to  take  away  the 
piano.  Williams  testified  that  this  agent  come  to  his  house 
and  rang  the  door-bell.  The  witness  was  in  the  kitchen,  and 
when  he  got  to  the  vestibule  door,  the  man  was  in  the  entry. 
The  witness  asked  him  what  he  wanted,  and  he  replied  that 
he  had  come  to  tune  the  piano.  The  witness,  told  him  to 
wait,  and  he  (witness)  would  bring  his  wife.  When  the  wit- 
ness returned  to  the  parlor,  the  man  and  two  others  were 
removing  the  piano.  The  witness  objected,  and  asked  the 
agent  for  his  authority.  The  agent  replied  that  he  had  all 
the  authority  he  wanted.  Williams  further  testified  that 
Kliller  said,  at  the  time  the  agreement  was  made,  that  tbo 
witness  had  three  years  to  pay  for  the  piano;  and  on  cross* 
examination,  he  testified  that  he  did  not  tell  Miller  that  be 
could  not  read  or  write.  Miller  testified  that  he  explained  the 
agreement  to  Williams,  but  did  not  read  it  to  him,  as  Wil- 
liams was  in  a  hurry,  and  did  not  ask  it.  He  denied  telling 
Williams  that  Williams  would  have  three  years  to  pay  for  the 
piano.  North  testified  that  he  instructed  his  agent  to  get  pes* 
session  of  the  piano,  because  Williams  was  in  arrears  in  the 
payment  of  installments.  There  was  no  evidence  that  any 
force  or  violence  was  used  in  the  removal  of  the  plana  The 
plaintiff  had  a  verdict;  and  judgment  being  entered  thereon^ 
North  took  this  writ,  assigning  that  the  court  erred:  1.  In  an- 
swering his  first  point,  vis.:  The  agreement  between  plain* 
tiff  and  defendant  being  a  bailment,  the  plaintiff  was  bound  to 
pay  the  rent  as  it  accrued,  acoording  to  the  terms  of  the  agree* 
ment,  and  in  default  of  such  payment,  defendant  had  the  right 
to  take  the  piano;  to  which  the  court  answered  that  the  defend* 
ant  had  no  right  to  take  the  i»ano  by  foree,  although  he  might 
have  taken  it  by  coming  and  showing  authority;  2.  In  an* 
swering  his  third  point:  The  agreement  being  a  bailment,  and 
the  evidence  showing  that  the  plaintiff  was  in  arrears  in  the 
payment  of  rent  under  its  terms,  the  verdict  should  be  for  the 
defendant;  to  which  the  court  answered  that  the  three  years' 
time  would  have  no  application  to  this  point,  and  that  it  was 
true  that  the  plaintiff  was  in  arrears,  and  was  bound  to  give 
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q^  the  icuiinimeat  wbenerver  the  defeni 
in  a  proper  manner;  8*  Thai  the  ooort 
jury  that  if  Miller  failed  to  explain  to 
in  tiie  contract,  and  thai  there  eoold 
the  plaintiff  waa  not  boond  by  the  w 
there  wae  an  agzeemeni  to  extend  thee 
and  if  Milkr  iaikd  to  explain  to  the  ] 
contract  waa  binding,  then  the  plaintifl 
iSMt  thai  the  ^verbal  contract  waa  still 
mnat  be  thoroaghly  eatiefied  thai  Oare 
tract  oaiaide  of  the  written  one;  i.  T] 
charging  the  jury  that  the  real  qaestio 
Andant  exerted  his  rights  impioperly  ix 
goi  possession  of  the  piano;  and  in  the 
the  agreement,  and  in  Tiew  of  the  mu 
defendant  did  not  exercise  his  rights  in 
afents  of  the  ddimdani,  by  a  trick,  obti 
house;  he  should  have  made  some  sc 
the  demand  was  leftaed,  he  had  all  his 
of  the  piano,  against  the  person  holdinj 
erred  in  charging  the  jury  that  the  d 
piano  in  an  illegal  way;  and  this  is  nc 
call  tor  high  punitive  dannges;  but  ii 
matter  of  law,  that  no  punitive  damagni 

FranUin  Skoayne  and  Chariei  F.  HinCi 
error. 

Lgwm  W.  JBamii^er,  fbr  the  defandanl. 

OsHUiy  J.  There  is  no  evidence  in  tti 
would  be  poesiUe  to  re£arm  the  contract 
It  is  in  writing  and  was  duly  executed 
attesting  witness.  It  speaks  for  itself, 
thrown  upon  the  mere  opposing  testim. 
tradicted  by  the  oath  of  the  other,  who  i 
interested  person.  The  learned  court  b; 
rule  did  not  apply  because  the  plaint 
write,  and  that  there  was  conflicting  tei 
the  contract  waa  explained  to  the  plain 
execntiDn.  The  plaintiff  did  not  testil 
read  or  write,  but  he  did  say  that  be  di 
fondant's  agent,  that  he  coald  not  read 
ever,  is  immaterial,  because  Miller  testii 
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did  explain  the  agreement  to  fhe  plaintiff,  and  the  latter  did 
not  deny  it,  nor  did  he  say  that  he  did  not  understand  it.  He 
certainly  did  understand  that  it  was  for  the  acquisition  of  a 
piano  at  a  price  fixed,  payable  in  monthly  installments  of  five 
dollars  each.  The  only  thing  he  speaks  of  as  being  different 
from  the  written  instrument  is,  that  the  agent  said  he  was  to 
have  three  years  to  pay  for  the  piano.  But  he  does  not  say 
that,  even  as  to  this,  there  was  any  positive  agreement  to  that 
effect,  or  that  on  the  faith  of  the  assertion  he  executed  the  con- 
tract. It  was  error,  therefore,  to  submit  to  the  jury  the  ques- 
tion as  to  what  the  contract  was,  and  this  sustains  the  third 
assignment. 

Some  stress  is  laid  in  the  argument  upon  the  point  that  the 
man  who  took  away  the  piano  did  not  show  his  authority  to 
do  so.  But  the  plaintiff  himself  testified  that  ''he  said  he  had 
all  the  authority  he  wanted,"  and  the  defendant  testified  that 
he  instructed  his  agent  ''to  get  possession  of  the  piano,  because 
Williams  was  in  arrear  in  the  payment  of  installments."  It 
was  not  necessary  that  the  agent  should  have  or  should  ex- 
hibit any  authority  in  writing. 

The  (mly  remaining  matter  to  be  considered  is  the  manner 
in  which  possession  of  the  piano  was  taken.  The  court  below 
held  that  it  was  obtained  illegally,  because  the  defendant's 
agent  told  the  plaintiff  he  wanted  to  tune  the  piano,  when  in 
truth  he  wanted  to  remove  it.  The  idea,  as  expressed  in  the 
charge,  is,  that  because  entrance  was  obtained  by  means  of  a 
falsehood,  the  defendant's  agent  was  a  trespasser,  and  the  de- 
fendant was  liable,  not  merely  for  the  technical  trespass  of  en- 
tering the  plaintiff's  house  without  his  permission,  but  also  for 
taking  away  the  piano,  and  even  for  punitive  damages.  A 
careful  examination  of  the  testimony  convinces  us  that  this 
was  an  erroneous  view  to  take  of  the  case.  The  contract  ex- 
pressly provided  that  in  default  of  payment  of  any  installment, 
the  lessee  shotild  redeliver  the  piano  to  the  plaintiff  or  his  au- 
thorized agent  within  five  days  after  the  default,  "or  permit 
their  agent  to  enter  into  and  upon  any  premises  where  said 
piano  may  be,  and  without  let  or  hindrance  take  away  the 
same."  Under  this  stipulation  it  is  plain  that  the  piaintiff  was 
under  an  obligation  after  five  days'  default  in  delivery  to  per- 
mit the  plaintiff  or  his  agent  to  enter  the  premises  and  remove 
the  piana  If  this  was  the  plaintiff's  duty,  it  is  difficult  to  see 
how  he  can  acquire  a  cause  of  action  as  for  a  trespass,  even  if 
entrance  was  obtained  by  means  of  a  false  statement    He  was 
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bound  to  grant  the  entrance  merely  beo 
and  whether  the  true  or  a  false  reason  wi 
was  asked,  if  he  conceded  it,  the  entry  < 
The  subsequent  taking  of  the  piano  a 
because  that  was  a  contract  right  expre 
sent  was  given  to  the  mere  entrance  n 
fact  that  a  fidse  reason  for  desiring  it 
convert  it  from  a  consentible  into  a  non 
If  a  citizen  desired  to  see  another  up 
knew  to  be  unpleasant  to  the  latter,  and 
other  than  the  real  reason  for  asking  a 
would  not  become  a  trespasser  merely 
give  the  true  reason. 

In  the  present  case,  however,  there  ii 
mony  any  sufficient  reason  for  sajring  1 
tained  by  a  fidsehood.  The  plaintiff 
man  came  to  my  house  and  rang  the  do 
kitchen,  and  when  I  got  to  the  vestibule 
the  entry."  It  would  seem,  therefore 
already  in  the  house  when  the  plaintifi 
witness  proceeds:  "I  asked  him  what  he 
had  come  to  tune  the  plana  I  told  hio 
call  my  wife."  It  is  manifest  that  tl 
made  use  of  until  after  entrance  had  1 
cannot  therefore  qualify  the  fitct  of  entra 
before  the  beU  1^as  answered  might,  in 
garded  as  a  technical  trespass,  it  wotild 
dafiimcni  o&sgpue  if^wia  in  any  case;  bu 
in  the  exercise  of  a  lawful  right  to  have 
ticular  house  for  the  performance  of  a  c 
such  drcumstanoes  could  not  be  viewed 

The  subsequent  subterfuge  was  of  no 
way.  No  violence  or  unnecessary  force  i 
was  done  was  precisely  what  the  defendi 
to  do,  to  wit,  '^without  let  or  hindrance  i 
As  to  a  demand  being  made,  the  very  ac 
was  a  demand  for  it  Repeated  demand 
made  for  the  money  which  was  overdue  i 
out  success,  and  the  only  remaining  dex 
for  the  instrument  itsdfl  Both  the  plaii 
at  the  time  the  piano  was  taken  that  the; 
and  would  pay  the  balance  due,  but  i 
neither  did  pay  nor  tender  payment  of 
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its  ttfodmlmL  TIm  defeadiuni  and  his  Mlmmia  both  laiii- 
flfid  that  ihdj  rabieqimitly  offeiod  to  retam  th»  piano  if  tha 
balanca  doe  was  paid,  and  tlna  is  noi  oooteadioted,  but  no 
more  money  was  afar  paid  or  tondered.  All  tha  i 
of  error  ezoepi  the  aeooad  ace  aawtained 
Judgment  le^ened,  and  new  vmit§  awarded* 


iLuxiBAcrr  ■  vor  OauaaxD  ia»  Aromma  luKaumunv  ^  i 
ftble  to  nndenteiid  it^  and  its  oontents  were  explalBtd  to  tiMmi 
BtUeMt  16  Or.  206;  8  Am.  8t  Bep.  HBL 
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OF  Oeoae  to  WMnam  nn  Sal^ 
TO  Pjuoi^  Cksnes  inoM  thxk  Riqht  to  KzsMiaa  msft  J« 
in  the  nle,  and  thej  were  neither  bound  to  write  for  iBftniotioo%  matf 
hkvbtg  written,  to  wait  for  a  ropl j  before  aeDing. 

Actios  by  Charlee  EL  Lewis  against  John  M.  Conway  A 
Ca  to  recover  damages  fi»r  an  alleged  unauthoriied  sale  of 
yam  which  had  been  condgned  by  the  plaintiff  to  the  defsnd- 
ants.  The  plaintiff  had  a  verdict  and  jadgmenty  and  the 
defendants  bzonght  erzor.    Tha  ofonion.  states  the  < 

Wmam  B.  LoM,  br  the  pBrintifli  in  error. 

Joseph  J.  KnaXf  for  the  defiandant  in  error. 

Williams,  J.  Conway  si  al^  defendaoto  below, 
mission  merchants.  Lewis  oennigaed  three  bales  of  yarn  to 
them  for  sala  It  was  s^iiesentad  to  be  a  tweB^H^nt  yam 
worth  at  that  time  abeoi  fi»ty-Ave  oenla  par  poimd.  The 
bales  ware  testsd  by  seeliag  and  weif^ing  sasDplea  from  them, 
and  the  yarn,  aa  Coaway  aUe^M^  waa  iomid  iakm  not  an  evaa 
twenty-cuty  but  an  mevan  and  iniwier  artiele  ranging  from 
eighteen  to  thirty  cwUl  E&rto  weve  made  by  Conway  ei  al. 
to  seU  tha  yam,  bai  tlie  hi|^s6  prioe  oflbosd  waa,  aa  they 
allege,  thirty  eenla  per  peand  They  wrote  to  Lewis  the  resolt 
of  their  efforts  to  ssU,  ssid  tha  pnee  they  were  affined,  and 
asked  £ar  instraotiens,  but  beiiire  an  answer  was  reoaived  they 
decided  to  close  out  the  oaonpuaent  at  the  price  offiBrad,  and 
made  the  sale  aeeordiagly.  Lewis  danias  that  the  yam  waa 
an  uneven  and  infrrior  ariide,  insists  that  it  shonkl  h«fie 
bronght  frrtgp-five  cents,  and  bsintB  this  soit  to  Mseifar  tha 
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difference  between  that  price  and  the 
sold. 

At  the  conclnsion  of  the  eyidence  on 
beIoW|  the  defendants  submitted  a  serie 
of  which  they  asked  the  court  to  instruc 
the  jury  can  find  from  the  evidence  thfi 
guilty  of  breach  of  orders,  frand,  or  ne\ 
diet  maei  be  in  their  favor."   This  was  i 
fication.    The  second  point  narrowed  t 
contained  in  the  first  to  meet  the  defen 
dence,  and  asked  the  court  to  say  that 
of  breach  of  orders  or  fraud  on  part  ol 
it  must  be  proved  that  they  were  guiltj 
title  the  plaintiff  to  recover."    To  thi 
replied:  "I  aflirm  this  point  with  a  qu 
fendants  wnto  fcHr-orden,  and  sold  be£cH 
this  was  BOt  a  sale  agaonst  mdera,  yet 
orders,  and  would  constitute  negligence 
fendants." 

We  cannot  agree  to  this  definitioQ  of  ; 
signment  of  the  goo<fa  to  the  defenda 
special  instructions  and  without  limit 
upon  them  the  right  to  exercise  their  i 
sale.    They  were  bound  to  the  use  of  tl 
view  of  all  the  oircumstaaces,  and  were  i 
for  orders,  nor,  having  written,  to  wait 
have  been  prudent  to  wait  for  the  repl 
factors  were  not  changed,  nor  their  pow^ 
fact  that  they  had  written  for  directioi 
was  received,  they  were  at  liberty  to  sel 
ment,  and  if  acting  in  good  faith,  were 
The  general  rule  is  clearly  stated  in  t 
Pars.  Eq.  Cas.  364,  in  these  words:  ''If 
to  limit  the  price  at  which  his  goods  ar 
say  so  in  express  terms,  and  if  he  omits 
has  the  right  to  consider  the  sale  of  tl 
his  discretion." 

If  the  consignees  had  not  exercised  i 
instructions  came,  then  the  directions 
limits  within  which  their  discretion  m 
fined;  but  if  they  had  made  the  sal 
whether  they  had  acted  in  good  faith,  i 
to  the  daty  they  owed  the  oonsignors. 


any  one  elaa,  beoanoe  it  is  not  hfo  to  give;  be  it  tbe  nme  donet 
of  a  power;  that  power  has  its  eoorce  in  tbe  win  of  George 
Pepper;  it  is  a  special  limited  power,  and  it  oan  only  eany  the 
estate  to  sach  perBoos  as  Geo^  Pepper  directed  it  to  go.  Tbe 
object  of  conferring  this  power  was  to  enable  Cbarka  Pepper 
to  distribute  the  estate  to  and  among  a  oeirtatn  class,  or  to 
such  members  of  tbe  class  as  he  might  think  best  for  tlMir  in* 
terests.  With  bat  one  member  of  the  class  in  existenoe,  there 
can  be  but  one  distribnti^m,  and  tmder  snch  circomstaiices  it 
is  dilBcuH  to  see  the  utility  of  any  appointment  whatever. 

Charles  Pepper,  however,  attempted  to  exneise  the  power  of 
appointment  giyen  by  the  will  of  George  Pepper.  That  the 
paper  was  carefully  drawn  is  shown  by  the  skill  with  which  a 
perpetuity  is  avoided  while  approaching  daDgeraiisly  near  the 
border.  The  material  part  of  the  executioD  of  the  power  by 
Charles  Pepper  is  in  the  following  words: — 

^  Until  the  expiration  of  twenty<one  years  after  the  death  of 
the  survivor  of  my  brothers,  George  S.,  Edward,  Lawrence  S., 
and  Fredrick  Pepper,  of  my  sister,  Mrs.  Catharine  Gardette, 
and  of  myself,  all  of  whom  were  living  at  the  death  of  my 
said  father,  I  devise,  bequeath,  and  appmnt  my  said  share  in 
my  father's  estate  to  my  said  son,  Charles  Rockland  Pepper, 
upon  the  express  condition  that  he  shall  not  in  any  manner 
convey,  assign,  or  transfer  the  same,  or  the  rents,  issues,  and 
profits  thereof^  to  any  person  whomsover,  or  do  or  suffer  any 
act,  matter,  or  thing  whereby  the  same  shall  be  attached, 
seized,  or  taken  in  execution,  or  be  made  subject  to  or  be  af- 
fected  by  the  insolvent  or  bankrupt  laws  of  the  United  StateSi 
or  of  any  other  state  thereof,  or  of  any  foreign  country;  and  in 
case  any  of  these  events  shall  happen  contrary  to  the  true 
intent  and  meaning  of  the  foregoing  condition  within  the  said 
term  of  twenty-one  years  after  the  death  of  the  survivor  of  my 
said  brothers,  sister,  and  myself,  and  also  in  case  my  said  son 
shall  die  before  the  expiration  of  the  said  term  of  twenty-one 
years,  leaving  issue,  then,  and  in  any  such  case,  I  devise,  be- 
queath, and  appoint  my  said  share  in  my  father's  estate  to 
such  issue,  their  heirs,  executors,  and  administrators,  and  if 
more  than  one,  in  such  shares  and  proportions  as  if  my  said 
son  had  died  seised  and  possessed  thereof  intestate.^ 

It  is  not  easy  to  describe  the  estate  which  the  donee  of  this 
power  has  given  to  the  appointee.  It  is  perhaps  a  conditional 
fee,  subject  to  forfeiture  for  breach  of  the  condition  against 
alienation.    The  thought  naturally  suggests  itself  Wbsve  did 
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diaie  of  Charles  to  go  to  such  of  the  children  of  Charles  as 
might  be  living  at  the  death  of  the  latter,  and  to  the  IflBoe  of 
any  deceased  child.  This  was  the  class  who  were  to  takOi  and 
the  power  was  given  merely  to  enable  Charles  to  make  distinc- 
tions between  the  different  members  of  the  class,  in  case  some 
should  prove  more  worthy  or  more  needy  than  others,  or  ]N)s- 
sibly  to  exclnde  some  altogether.  We  see  nothing  to  justify 
the  donee  of  the  power  in  giving  to  Charles  Rockland  Pepper 
a  forfeitable  estate,  with  remainder  to  another  class  not  con- 
templated by  the  testator,  which  was  not  then,  is  not  now,  and 
may  never  come  into  existence.  We  think  the  foregoing  views 
are  fully  sustained  by  Wielenham  v.  Savage^  58  Pa.  Bt  865; 
Ewvaitz  V.  Abma,  49  Id.  218;  FidOUy  CoJ$  Appeal,  4  Week. 
Not.  266. 

The  decree  is  aflSrmed,  and  the  appeal  dismissed,  at  the 
costs  of  the  appellants.  


PowsE  or  ArfODiTifxsT  ifosr  ss  Rxsooisd  or  Good  Fimiy  end  loi 
the  pwpoM  dengnads  Onm  v.  MeKm,  2  Haad,  1)  78  An.  Dm.  IM. 


KiNPOBTS   V.  BOYNTON. 
[m  PMmnLTJJUA  Stat^  aoi.J 

Tmntom'n  lamnr  nr  Lahss  OoRTSAonD  to  sb  Sold  n  Boon  bt 
LnDr  or  Jvdombiit  lecoTtwd  agtlut  him  whils  tiio  oootnMl  ii  viwze- 
mtod,  to  tlw  extent  to  which  it  ia  ttiMZMated. 

Amaaswan  vr  Vbtsor  or  Lauds  n  nr  Ij»al  Emor  M6sioAas»  1mt« 
ing  in  him  m  ri|^t  of  ledemptioii,  when  it  ie  of  hii  deirn  for  the  unpeid 
parchaae-money  of  the  landa  contracted  to  be  aold,  "together  with  all 
my  intereat  and  I^gal  estate  in  the  landt^aa  coUateral  aecniity  merely. 

TsvDOR'a  Right  ov  Rsdsmftiok  n  Boukd  sr  Lmr  ov  Jvdquesv  anbae* 
qnently  reoorered  againat  him,  where  he  makea  a  eontnet  to  convey  the 
UadE,  and  aasigna  hia  daim  for  the  unpaid  parchaae-money,  "together 
with  all  my  intereat  and  l^gal  eatate  in  the  land,"  aa  collateral  aeoimty» 
thus  creating  a  mortgage. 

BrmzNGB  D  Ck>iLPcruiT  to  Show  that  Debt  Rkpbbsuitbd  bt  Plaiv- 
TiTF'a  JvixncBNT  was  Pbiob  nr  Fozht  op  Tna  to  an  nnraoorded  eon- 
Tcyanoe  of  the  legal  title  aa  collateral  aacarity,  held  by  the  terre-tenant^ 
against  whom  it  ia  aought  to  reviTC  the  judgment  in  a  proceeding  by 
aetre  facSoi. 

SciRB  FACIAS  by  Porter  Kinports  against  Jonathan  Boyn- 
ton,  terre-tenant,  to  revive  the  lien  of  a  judgment  recovered 
by  Porter  Kinports  against  Gideon  R.  ICinports.  Gideon  R. 
Kinports,  as  more  fully  shown  in  the  opinion,  bad  owned  the 
land  in  controversy,  and  had  made  a  contract  to  sell  it  to 
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Thomas  Tozier.    He  aflerwarde,  by  a  n 
signed  the  purchase-money  doe  to  him  i 
with  all  my  interest  and  legal  estate  ii 
right  to  proceed  in  his  own  name,  and  ri 
of  the  same  by  ejectment  or  otherwise,"  i 
as  collateral  security.    Williams,  in  tur 
signment  to  the  defendant,  Boynton.    Ne 
xeoorded.    Boynton  subsequently  obtain 
premises  in  an  action  of  ejectment  agaii 
the  payment  of  the  purchase-money  due 
Oideon  R.  Einports  had  made  the  assig 
the  judgment  in  question  was  recovered  a] 
Einports.    In  this  proceeding  by  icire  fc 
want  of  an  affidavit  of  defense  was  enter 
seqoently  struck  off  the  judgment  as  to 
petition  and  plea  that  the  judgment  sougl 
never  a  lien  upon  the  land  in  question. 
plea,  the  foregoing  facts  appeared  in  evic 
ant  had  a  verdict  and  judgment,  and  tl 
this  writ,  assigning  that  the  court  erred: 
plaintiff's  evidence  that  the  debt  represent 
judgment  was  incurred  prior,  in  point  of 
ment  to  Williams;  2,  6,  and  7.  That  the 
charge  to  the  jury  that  the  assignment  t< 
constitute  an  unrecorded  mortgage,  leavic  ; 
assignor  which  might  be  bound  by  a  j  i 
agftinst  him  for  a  debt  existing  prior  U 
8, 4,  5,  and  8.  That  the  oourt  erred  in  its 
remained  in  the  assignor  after  such  assi]  i 
have  been  bound  by  the  plaintiff's  jud{  i 
ooort  refosed  to  charge  that  the  verdict 
plaintiff;  and  10.  That  the  court  gave  a   : 
to  find  in  favor  of  the  defendant 

Frank  Fielding,  John  H.  Orvif,  and  J.  f  \ 
plaintiff  in  error. 

Jo9€fh  B.  MeEnaUy  and  Danid  McOurc  i 
in  error. 

Paxson,  J.    This  proceeding  in  the  coi  ' 
faeioi  to  revive  and  continue  the  lien  of  j 
September  term,  1876,  in  which  Porter  Ej 
and  Oideon  R.  Einports  defendant    Thii 
tered  of  record  August  11,  1876.    On  N  i 


le 
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Jndgmenty  for  want  of  an  aflSdavit  of  defense,  was  entered 
against  the  said  defendant,  and  Jonathan  Bojnton  m  terre- 
tenant,  in  the  9eirefaeia$.  Subsequently  an  application  was 
made  to  the  eourt  below  by  Boynton  to  strike  off  the  judgment 
as  to  him,  upon  thegiound  that  he  was  not  a  terre-tenant,  and 
that  the  judgment  had  never  been  a  lien  upon  the  particular 
real  estate  in  controversy.  We  need  not  refer  to  tbeee  proceed- 
ings in  detail;  they  are  not  very  clearly  stated,  but  appear  to 
have  resulted  in  an  issue  to  try  this  question,  and  a  T^idict  in 
fayor  of  the  terre-tenant  in  conformity  to  a  binding  inetmction 
of  the  court. 

The  question  we  have  to  determine  is,  whether  Gideon  R. 
Einports  had  such  an  interest  in  this  particular  real  estate  at 
the  time  the  original  judgment  was  entered  as  was  bound 
thereby;  and  if  so,  whetiierthe  same  was  bound  by  the  judg- 
ment on  the  scire  facioB  as  against  Jonathan  Boynton  as  terre- 
tenant. 

The  real  estate  which  the  plaintiff  claimed  wbs  bound  by 
the  lien  of  his  judgment  consisted  of  a  tract  of  land  of  about 
266  acres.  It  is  undisputed  that  .Gideon  R.  Einports  was* 
the  owner  of  this  land  in  1874,  and  that  on  October  8th  of 
that  year  he  entered  into  a  writteni  contract  witii  Thomas 
Tozier  by  which  he  agreed  to  sell  the  said  tract  of  land  to 
the  said  Tozier  for  the  consideration  of  twenly>*tw6  thousand 
five  hundred  dollars,  payable  by  installments;  that  of  these 
installments,  six  thousand  dollars  only  was  paid;  that  on 
May  29,  1875,  Gideon  R.  Einports,  by  a  writing  duly  exe- 
cuted, assigned  the  purchase-money  due  him  from  Tozier,  as 
well  as  his  legal  title  to  the  said  real  estate,  to  John  W.  Wil- 
liams, and  that  the  said  Williams,  on  October  14,  1876,  as- 
signed the  same  to  Jonathan  Boynton.  Each  of  these  assign- 
ments upon  its  face  shows  that  it  was  as  collateral  security 
merely,  and  that  the  sum  intended  to  be  secured  was  severid 
thousand  dollars  less  tlmn  the  purchase-money  remaining  un- 
paid. Neither  assignment  was  recorded.  We  may  fiiriher 
state,  as  a  part  of  the  history  of  the  transaction,  that  on  March 
9,  1875,  G.  R.  Kinports  brought  an  action  of  ejectment  against 
Thomas  Tozier,  upon  the  legal  title,  to  enforce  the  payment  of 
the  balance  of  the  purchase-money,  to  which  action  the  name 
of  Jonathan  Boynton  was  subsequently  added  a(s  a  plaintiff. 
This  action  was  so  proceeded  with  that  a  verdict  was  rendered 
for  the  plaintiff  to  be  released  uixm  the  payment  of  $16,510. 
A  judgment  was  entered  upon  this  conditlanal  verdict,  which 
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the  pledge,  and  when  bo  redeemedi  to  a  reoooTejance  or  letarn 
of  the  property  pledged.  His  judgment  creditor  would  hate 
the  right  to  Bell  the  property  Bubject  to  the  pledge,  and  the 
purchaser  at  such  sale  would  be  entitled  to  stand  in  Einports's 
shoes,  and  redeem.  Whether  such  right  would  be  of  any 
yalue  is  not  to  the  purpose.  There  was  an  interest,  valuable 
or  otherwise,  to  which  the  lien  of  the  judgment  attached,  and 
we  are  of  opinion  it  was  error  to  instruct  the  jury  to  find  for 
the  defendant. 

Moreover,  we  are  of  opinion  that  the  assignment  by  Gideon 
R.  Kinports  to  John  W.  Williams  was  in  legal  effect  a  mort- 
gage. It  was  an  assignment  of  the  purchase-money  of  the  real 
estate  therein  described  and  mentioned, '' together  with  all  my 
interest  and  legal  estate  in  the  land,"  etc.,  as  collateral  securi^ 
merely.  This  interest  was  of  such  a  character,  as  before  re- 
marked, as  to  be  liable  to  the  Uen  of  a  judgment.  It  was 
equally  capable  of  being  conveyed  or  mortgaged.  It  was  as- 
signed to  Williams  as  a  mere  pledge.  It  is  well  settled  in  this 
state  that  an  assignment  or  conveyance  to  secure  an  existing 
debt  or  future  advances  is  but  a  mortgage  without  regard  to 
its  form.  It  is  so  if  absolute  upon  its  face:  KeUum  v.  Smithy 
83  Pa.  St.  158;  Rhine$  v.  Baird^  41  Id.  266;  Myen^s  ^ppeal^ 
42  Id.  518;  Harper^a  Appeal^  64  Id.  816;  MeClurJnn  v.  Thomp- 
son, 69  Id.  805;  FeaOer^B  Appeal,  76  Id.  483. 

We  bold  that  the  assignment  in  question  is  but  an  unre- 
corded mortgage.  What  effect  it  may  have  in  any  future 
contest  is  a  matter  not  now  before  us.  It  is  sufficient  to  say 
that  it  leaves  no  doubt  in  our  minds  as  to  the  right  of  the 
plaintiff  to  revive  his  judgment  against  this  land,  and  Jona- 
than Boynton  as  terre-tenant^  to  the  extent  of  Einports's  in- 
terest, whatever  it  may  be. 

We  think  that  in  view  of  what  was  said  in  McLaughlin  v. 
IhvMeny  85  Pa.  St.  364,  it  was  competent  for  the  plaintiff  to 
show  that  the  debt  represented  by  his  judgment  was  prior  in 
point  of  time  to  the  assignment  to  Williams,  and  that  it  was 
error  to  reject  the  evidence  referred  to  in  the  first  assignment. 
We  also  sustain  the  second,  third,  fourth,  fifth,  sixth,  seventh, 
eighth,  and  tenth  assignments. 

Judgment  reversed,  and  a  venire  faciae  de  novo  awarded. 


Lbk  of  Judqmbht  ATTAOBn  TO  Isnaarr  or  VnnMni  of 
to  be  Mid  to  the  extent  of  the  nnpsid  belftiiM  of  puohsBO-mpa^j:  JWi|r  ▼• 
Dmetm,  1  Keb.  8S4|  98  Am.  Deo.  887. 
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Bennett  v.  Mobb 

[190  PBinilTLTAJrU.  8TATB, 

Mnui  Rbootxbt  or  JuDomifT  bt  Ybnbor  i 
msT  TO  EirvoBGB  Contract  iob  Sale  ov 

VjqiDEB's  P06ai88I0N  THXRXAITBB  AdTEBSI 

■o  as  to  Mt  in  motion  the  statnta  of  limitat 
been  taken  to  enforce  the  jadgment. 
Oasb  in  Ejxotmsnt  should  not  bk  Withdra* 
DKTT  roR  PLAiNTxrv  DiRBCTED,  even  though 
contradicted,  where,  in  sapport  of  the  defen 
▼erse  pooession,  he  testified  that  more  than  t 
he  purchased  possession  from  one  who  was  in 
of  sale,  and  had  ever  since  held  possession  i 
and  paying  the  taxes.. 

EjBCTMEirr  broQght  August  19, 1884, 
against  Joseph  C.  Bennett  and  Ann  Ben 
tain  lot  of  land  in  the  borough  of  Wair 
that  prior  to  1862,  Mrs.  Rachael  Weathe 
the  land,  and  should  be  treated  as  the  coi 
The  plaintiff  claimed  title  through  a  de 
erby  to  James  Bennett,  a  brother  of  tl 
C.  Bennett,  dated  October  26, 1876,  in  pu 
of  sale  dated  April  9, 1864;  and  a  deed 
and  wife  to  the  plaintiff,  dated  October  i 
ant  Joseph  C.  Bennett,  to  show  title  in  1 : 
in  1862  one  Chester  Dennison  was  in  poe  i 
built  a  house  thereon;  that  about  Angus 
paid  Dennison  fifteen  dollars  for  the  pose  i 
delivered  up  the  key  of  the  house  to  the  i 
gust  4, 1863,  the  witness  let  one  Gharh  i 
house,  and  remain  there  until  April  1, 1{  : 
moved  in,  and  had  been  in  possession  ; 
witness  claimed  to  own  the  property,  an 
rent  to  his  brother  James,  and  that  he 
continuously  since  1863.    The  plaintiff') 
went  to  show  that,  prior  to  1862,  Mrs.  ^  i 
to  Chester  Dennison  by  articles  of  agi  i 
April  16, 1862,  she  began  an  action  of  ej  i 
tn  non-payment  of  the  purchase>mone  , 
6th,  following,  she  obtained  a  judgment  I 
eeedings  had  ever  been  taken  to  enforce  t  i 
Bennett  also  testified  that  on  April  16 
interest  of  Dennison  in  the  lot^  and  recei  ; 
timoi  with  Mrs.  Weatherby,  and  afterw  i 


directed  a  verdict  for  the  plaintiff,  and  judgnjent  having  been 
entered  thereon,  the  defendants  took  this  writ,  assigning  as 
error:  1.  In  refusing  the  defendants'  first  point,  which  was, 
that  the  recovery  of  judgment  by  Mrs.  Weatherby  in  the  ac- 
tion of  ejectment  brought  by  her  against  Dennison  terminated 
the  contract  and  all  privity  between  them,  and  the  posseesion 
held  by  Dennison  thereafter  was  hostile  and  adverse  to  that 
of  Mrs.  Weatherby;  2,  In  refusing  the  defendants'  second 
point,  which  was,  that  if  the  jury  believed  that  Dennison 
transferred  his  possession  to  the  defendant  Joseph  C.  Bennett, 
such  transfer  was  an  assertion  of  his  hostile  and  adverse  pos- 
session as  against  Mrs.  Weatherby  and  everybody  else;  3.  In 
charging  the  jury  that  there  was  no  evidence  to  go  to  the  jury 
of  such  adverse  possession  in  the  defendants,  and  those  under 
whom  they  claim,  as  would  defeat  the  plaintiff's  right  to  a 
verdict;  and  4.  In  directing  a  verdict  for  the  plaintiff. 

W.  M.  Lindsey^  8.  P,  Johnson,  and  James  0.  Pamdeey  for  the 
plaintiffs  in  error. 

Charles  Dinsmoor  and  James  CahU,  for  the  defendant  in 
error. 

Paxson,  J.  We  do  not  think  tiie  mere  fact  of  the  recovery 
in  the  action  of  ejectment  brought  by  Mrs.  Weatherby  against 
Chester  Dennison  rendered  the  possession  of  the  latter  hostile 
and  adverse  to  Mrs.  Weatherby.  The  judgment  was  by  de- 
ficit; the  ejectment  was  to  enforce  the  article  of  agreementi 
and  therefore  in  affirmance  of  it.  No  subseqnent  proceedings 
were  ever  had  upon  this  judgment;  no  habere  was  issued,  nof 
was  possession  delivered  to  the  plaintiff.  Such  a  recovery  it 
not  equivalent  to  an  entry,  even  to  bar  the  statute  of  limita- 
tions, and  therefore  not  equivalent  to  actual  possession:  PtmM 
V.  SmitK,  2  Watts,  126;  Workman  v.  ChUhrie^  29  Pa.  St.  495; 
72  Am.  Dec.  654.    The  vendor  of  land  sold  under  aitides  of 

•St 

I  agreement  must  not  only  in  some  way  repudiate  the  agree* 

fment,  but  must  take  actual  possession  of  the  premises,  either 
in  person,  by  an  agent,  a  tenant,  or  another  vendee,  in  order 
IQ  break  the  relation  his  vendee  sustains  to  him  under  the 
agreement,  before  the  statute  will  commence  to  run« 

If  the  recovery  in  the  ejectment  were  all  there  is  in  the  case, 
tbs  ccmrt  below  would  have  been  right  in  withdrawing  it  from 
the  jury  and  directing  a  verdict  for  the  plainti£El  But  thece 
it  the  testtmonj  of  the  deftndant  Umeelfi  who  eweaiv  tiist  b#^ 
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Ittid  DeimiBOD  fifteen  dollara  for  the  pi 
I>eiiniBOQ  delivened  up  the  key  to  him 
and  that  he  has  been  in  adiwrse  poasi 
he  neyer  paid  any  rant  to  his  brother  Ja 
to  own  the  propoly,  and  repudiated  hJ 
landlord;  and  aleo  that  he  haa  paid  the  t 
ooaly  sinne  1863.    It  is  trne,  all  this  is 
tiff,  and  it  is  quite  poasflile  the  jnry  urou 
her  side.    Bnt  the  eTidenoe  amonnte  to : 
and  it  was  enor  to  withdraw  it  from  the; 
The  jndgmeot  is  revezaed^  and  a  n 
awarded.  

Adymbme  PoflBiasxov  n  a  QuaanoN  or  Faot  to  i 
Ford  y.  Wiimm,  85  MiM.  490;  72  Am.  Dea  137. 

VEHDn  GAHKOT  AOQUIBa  XlTLa  BT  AmrBBSB  B 

SnaaairDBBaD  VomEassas,  or  repadmied  tii«  ooQtn 
Mtt  CfTBtm  r.  Mmam,  9  Vt.  87|  31  Am.  Dm.  60B. 


Schmidt  v.  MoGili 

Ua>  PmnwTi.yAinA  BtMxm,  lOOi. 

EaQuaBT  TD  GHAaoa  a  FaopaaLT  Kemusmd,  as  At 
CkurraovxBgTy  where,  in  an  action  to  reoover 
oeived  by  a  foot-panenger  by  being  stmck  by  a  i 
ing,  the  defendant  aaka  the  court  to  rule  that  : 
at  the  time  of  the  accident  "  the  defendant's  di 
ordinary  manner,  the  defendant  is  not  liable   ! 
bscm  the  nee  of  apablic  etreni.''    The  %Beaticii  ' 
iras  traveling  over  the  public  croeeing  with  th( 
when  passing  such  a  point. 

^fnrniQoa  Wsms  Biscr  was  NaaoDBDn;  v  A  i 
Matsbiai.  Qkm,  the  eelatiim  of  wkieh  ia  for    i 
passenger  is  iojored  by  being  atmok  by  a  wa| 
where  both  team  and  passenger  had  the  right     I 
were  leqinnd  to  nse  care. 

Fiinouuua  Rvaaaoai  vs  Immmnant  nr  Gbabs 
saaar,  wbew thtt  teatimmiy  isneiiher  QOD^lex 
attentien  of  the  jpry  ia  clearly  called  to*  the  Ian 

Caoi  bj  Maxy  MaQin  against  Christiaz  I 

dasnagea  for  injntiBB  enslained  by  the  plai  I 
bj^tha  pole  €f  a  beeiHivagan  driven  by  a  ai 

aat,  wfaiia  the  plaintiff  waa  croaaing  Ele^  i 

SnfihanniB  Aimdub^  in  the  city  of  Philw  i 

STidence  to  show  that  the  driver  was  drivi  i 
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the  plaintiff,  when  crossing,  did  not  look  down  Eleventh  Street 
The  plaintiff  had  a  verdiot^  and  judgment  being  entered 
thereon,  the  defendant  took  this  writ,  assigning  as  error: 
1.  The  refusal  of  the  court  to  charge  that  "if  the  jory  believe 
that  at  the  time  of  the  alleged  accident  the  defendant's  driver 
was  traveling  in  an  ordinary  manner,  the  defendant  is  not 
liable  for  an  injury  resulting  from  Uie  use  of  the  public 
street";  and  2.  That  the  charge  of  the  court  was  inadequate 
in  that  it  did  not  refer  to  the  £acts  proved  at  the  trial,  and  did 
not  direct  the  attention  of  the  jury  to  the  contributory  negli- 
gence of  the  plaintiff.  The  charge  complained  of  was  as  fol« 
lows:  ''This  accident  occurred  on  a  public  highway,  when 
both  parties  had  a  right  to  be,  but  both  parties  must  exercise 
that  right  in  an  ordinary  and  reasonable  manner.  It  is  im« 
possible  to  define  their  exact  dtties,  and  the  ordinary  and 
reasonable  care  must  depend  upon  the  circumstances  of  each 
particular  case.  There  is  no  obligation  on  the  part  of  persons 
driving  along  the  public  streets  to  haul  up  their  horses,  and 
stop  at  every  crossing.  Nor  must  people  look  in  every  pos- 
Bible  direction  for  vehicles  approaching,  and  cipher  out  how 
long  it  will  take  them  to  arrive  at  the  crossing.  Each  must 
oxerdse  reasonable  and  ordinary  care.  Of  course,  mora  cau- 
tion must  be  used  at  crossings  than  at  other  parts  of  the  high- 
way, for  that  is  where  the  stones  are  placed  to  cross.  The 
obligation  is  mutual.  Each  must  use  reasonable  and  ordinary 
care." 

JoBtph  L.  TuUf  for  the  plaintiff  in  error. 

George  H.  EarUj  Jr.^  amd  Richard  P.  WhiU^  for  the  defond- 
ant  in  error. 

OoBDON,  C.  J.  We  have  before  us  two  assignments  of  eirar 
for  our  consideration,  the  first  to  the  court's  answer  to  one  of 
the  defendant's  points,  and  the  other  to  the  charge.  The  de- 
fendant requested  the  court  to  rule  that  "if  ther  jury  believe 
that,  at  the  time  of  the  alleged  accident,  the  defendant's 
driver  was  traveling  in  an  ordinary  manner,  the  defendant  is 
not  liable  for  an  injury  resulting  from  the  use  of  the  public 
street."  This  request  was  refused.  It  is  also  alleged  that 
the  charge  of  the  court  was  inadequate,  in  this,  that  it  did  not 
refer  to  the  fiiots  proved  at  the  trial,  and  did  not  properly 
direct  the  attention  of  the  jury  to  the  evidence  tending  to 
establish  contributory  negligenoe  on  part  of  the  plaintiff  bo- 
low. 
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ivalkad  dixeotly  againet  one  of  the  moleSi  and  was  killed.  To 
diflooTar  the  analogy  between  these  cases  and  the  case  under 
discussion  is  beyond  our  power;  hence  we  conclude  thai  it 
does  not  exist  Here  is  an  accident  at  a  public  crossing, 
where  both  team  and  foot-passenger  had  the  right  of  way, 
and  where  both  were  required  to  use  care.  Who,  then,  was 
negligent,  if  either?  was  the  natural  and  material  question; 
and  the  solution  thereof  was  clearly  for  the  jury,  not  for  the 
oourt. 

Nor  can  we  discover  any  defect  such  as  that  complained  of 
in  the  learned  judged  charge.  It  is  true,  he  does  not  com- 
ment specially  on  the  evidence,  and  calls  attention  only  to 
•Doh  of  it  as  indicates  the  position  of  the  wagon  when  the 
witnesses  first  saw  it.  But  the  testimony  was  neither  com- 
plex nor  voluminous;  therefore,  particular  reference  to  it  was 
unnecessary.  The  attention,  however,  of  the  jury  was  very 
clearly  called  to  the  law  governing  the  case.  The  plaintiff 
must  establish  the  fact  of  negligence  on  part  of  the  defend- 
ant's driver;  if  both  parties  were  in  fault,  the  verdict  must  be 
for  the  defendant;  they  must  be  satisfied  that  there  was  negli- 
gence by  the  one  party  alone.  This  was  surely  so  plain  that 
the  ordinary  juryman  oould  not  fail  to  understand  it;  OTy  if  he 
did  so  fail,  it  was  not  the  fault  of  tbe  courL 

The  judgment  is  affirmed. 

If  EauoMRcn  n  Qosrmn  vob  Jxnn^  Bzcurr  whdt  aEMias  n  Ko  CSos* 
BUOT  nr  XHS  TssmiDKr:  See  SOmam  r.  AffntuUwrol  Soeki^^  60  Vi.  849| 
tMils,  p.  114,  wd  note;  NuffoU  v.  Boeton  etc  S.  JR.  Co.,  80  Ha.  02;  oii^  p. 
151,  and  note. 


Woodward  u  Shumpp. 

[130  PsmifniVAaiiA  Bsjon,  4KL] 
■bvabt  Wbd  Bhoioib  to  PaaiQBOi  BjoAasMgun  Woul  Taksb 

IivcmENT  THxasro;  but  if  the  master  by  any  negligent  act  not  involved 
in  or  reasonably  incident  to  the  work  caoaea  the  servant  to  receive  a 
personal  injury,  he  is  responsible  therefor,  if  the  servaDt  did  net  other* 
wise  contribute  to  tbe  result. 
■btakt  must  Show  Gjuib  Cuub  or  hb  OomanaMtm  ^MOLmwaca,  in  an 
action  by  him  to  recover  damages  for  injnriea  sustained  through  the 
negligence  of  the  master;  but  when  the  measure  of  care  whioh  be  ought 
to  have  exercised  shifts  with  circumstances,  or  has  been  vazied  by  tbe 
masterp  the  jury  alone  can  detvnnne  whether  ho^ros  ful^rvf  (mbMh^ 
toiy  n^liganoe. 
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Ca8B  to  recover  damages  for  person^ 
Felix  Shnmpp  against  Woodward,  Grt 
The  case  is  safficientl7  stated  in  the  i 
had  a  verdict  and  judgment,  and  the  del 

8.  Hepburn^  Jr,^  B.  M.  Henderson^  Joi 
9Ur  Hmdenon^  for  the  plaintiffs  in  erroi 

F.  E.  BdtthwmtTomdJ.  M.  WeaUy,  for 

Clabk,  J.  It  is  contended  hy  the  c 
Orajbill,  &  Co.,  Limited,  that  the  admi 
exhibit  clear  contribntoiy  negligence  < 
Shnmpp;  that  the  case  should  not  ha 
the  jury,  but  the  court  should  have  give 
instructions  to  find  for  the  defendants, 
points  submitted  bjthe  defendants^  ec 
intended  to  raise  this  question  in  the  coi 
were  refused,  we  will  consider  the  case 
in  this  precise  form.  A  brief  reference 
sary  to  a  complete  understanding  of  the 
of  the  circumstances  under  which  the  , 
of  course  assume  the  proof  of  the  plain 
is  upon  this  theory  of  the  case  the  del 
plaintiff  cannot  recover. 

Woodward,  Graybill,  &  Co.  were,  in  tl 
in  the  coal,  grain,  and  forwarding  busing 
O.  Bobb  was  a  member,  and  Felix  Shumj 
company.    On  the  24th  of  August  of  tl 
upon  Shumpp  to  assist  him  in  shifting 
track  to  the  main  track  of  the  Cumber 
Company,  for  some  purpose  connected 
the  defendants.    Shumpp,  by  Bobb's  dire 
to  the  west  end  of  the  car,  and  hauled 
point  above  the  switch,  where  the  brak 
horse  was  then  unhitched  and  driven  U 
car  to  pull  it  back  on  the  main  track, 
between  the  rails,  and  before  Shumpp  c( 
to  the  bull-noee  of  the  car,  Bobb  loosene 
car,  impelled  by  its  own  gravity,  start 
grade;  Shumpp,  holding  the  line  in  his 
to  attach  the  chain  to  the  ear  with  the  r 
spirited  animal,  and  he  did  not  succeed, 
to  Bobb  to  stop  the  car,  but  the  brake  ^ 
after  advancing  fifty  feet  or  more  in  tl 


718  Woodward  r.  SiiUMrr.  [Pcnn. 

horse,  his  left  foot  became  faetened  between  the  guard-rail 
and  the  north  rail  of  the  track;  the  car  came  upon  him,  and 
cut  and  crushed  his  left  leg  eo  that  amputation  became  neces- 
sary. 

It  is  undoubtedly  true,  as  a  general  proposition,  that  one 
who  places  himself  on  the  track  in  front  of  a  moving  railroad 
car  assumes  a  place  of  known  danger,  and  will  ordinarily  be 
supposed  to  accept  the  peril  and  risk  to  which  he  thus  reck- 
lessly subjects  himself.  It  is  equally  true,  where  he  engages 
to  perform  a  hazardous  work,  he  takes  the  risks  incident  thereto: 
Rummell  v.  IHlwaHh,  111  Pa.  St.  843;  Philaddphia  and  Reading 
B.  R.  Co.  V.  Hughes^  119  Id.  801;  but  if  the  master,  by  any  neg- 
ligent act  not  involved  in  or  reasonably  incident  to  that  work, 
causes  his  servant  to  receive  a  personal  injury,  he  is  responsible 
therefor,  if  the  servant  did  not  otherwise  contribute  to  the  result 
When  Shumpp  placed  himself  in  front  of  this  car,  he  did  so 
by  the  direction  of  Bobb,  his  employer,  and  had  no  reason  to 
suppose  that  the  brake  would  be  lifted  until  he  had  completed 
the  connection  with  the  oar.  Before  this  could  be  done,  how- 
ever, the  car  was  set  in  motion,  and  he  was  obliged  to  regulate 
the  movements  of  his  horse,  observe  the  approach  of  the  oar, 
watch  his  opportunity  to  connect  the  hook  with  the  car,  and 
have  regard  for  his  own  safety,  all  at  one  and  the  same  time. 
He  had  committed  himself  and  the  horse  to  the  space  in  fifont 
of  the  car  on  the  track  whilst  the  brakes  were  on  and  the  car 
standing  still;  and  it  was  the  negligent  act  of  Bobb  which  put 
the  car  in  motion  before  Shumpp  was  prepared  for  it.  There 
were  piles  of  railroad  iron  and  other  obstructions  at  the  side 
of  the  track  which  prevented  him  from  leaving  it,  and  as  the 
car  advanced  towards  him,  he  was  obliged  to  keep  out  of  its 
way  under  all  the  embarrassments  stated. 

If  these  fEtcts  are  true,  can  it  be  pretended  that  the  court 
would  have  been  justified  in  saying,  as  matter  of  law,  that 
Shumpp  was  guilty  of  negligence?  The  rate  of  speed  at 
which  the  car  was  moving,  the  nature  and  extent  of  the  ob- 
structions at  the  side  of  the  track,  the  spirit  and  conduct  of 
the  horse,  and  the  manner  in  which  the  plaintiflf  conducted 
himself  throughout  the  transaction,  were  all  matters  to  be 
considered  in  arriving  at  a  conclusion  on  the  question  of  con- 
tributory negligence.  The  plaintiff,  as  we  said  in  Lee  v.  WocXr 
My,  109  Pa.  St  124,  must  in  all  cases  ''show  a  case  clear  of  his 
concurrent  negligence, — a  case  resulting  exclusively  from  the 
negligence  and  wrong  of  the  defendant;  but  when  the  meas- 
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RBBDR    VsfiMCr   AHl)   JiTBQMZlIT   IZf    AVOIBXB   AotlCBS    lOK 

PsoPKBTr  OANKOT  SB  SsT  vp  18  Eufc  when  th«  pliwdingi  diaoliMe  ilM 
fact  thftt  the  two  oKum  of  aotion  art  for  isjiiriM  to  diiSBraat  portions  of 
hio  pToporly. 

Case  by  J.  M.  Hay  against  Charlotte  Williams  and  Thomas 
Williams,  her  husband,  to  recover  damages  for  injuries  alleged 
to  have  been  sustained  by  the  plaintiflf  to  tlM  sorface.of  two 
tracts  of  lands  by  reason  of  the  negligent  and  miskillfol 
mining  of  the  underlying  ooal  by  the  defendant  Charlotte 
Williams.  The  defendants  pleaded  not  guilty,  and  also  a  for- 
mer recovery  by  the  plaintiff  in  action  No.  47,  August  tenui 
1883.  The  plaintiff  replied  to  the  second  plea,  that  the  xeooT* 
ery  was  for  injuries  on  other  portions  of  the  plaintiff's  land 
done  by  one  John  Williamfi,  impleaded  with  the  defendants 
in  that  cause.  At  the  trial,  the  plaintiff  showed  title  to  the 
surface  of  one  of  the  tracts,  containing  241  acres,  by  deed  from 
W.  J.  Baer,  which  reserved  to  Baer,  his  heirs  and  assigns,  the 
right  of  searching  for,  nxlmng,  procuxing,  and  taking  away 
the  underlying  coal  and  other  minerals,  ^^provided,  however, 
that  the  said  W.  J.  Baer,  his  hehv  and  assigns,  in  mining  and 
removing  the  coak,  iron  ore,  and  minerals  afbresaid,  shall  do 
as  little  damage  to  the  surface  as  possible";  and  title  to  the 
surface  of  the  other  tract,  containing  42.42  acres,  by  deed  from 
the  Salisbury  and  Baltimore  Railroad  and  Coal  Company, 
which  reserved  to  the  company  ''  all  the  coal,  iron  ore,  fire- 
clay, and  all  the  other  minerals  and  mineral  substances,  both 
liquid  and  solid,  under  the  surface  of  said  land,  except  the 
limeptone,  which  are  hereby  conveyed  with  the  surface  soil  to 
the  said  party  of  the  second  part."  The  plaintiff  then  gave 
in  evidence  a  subsequent  mining  lease  of  the  ferty-two-acre 
tract  from  the  company  to  Thomas  Williams,  in  trust  for 
Charlotte  Williams,  his  wife,  and  John  Williams,  his  son; 
and  gave  evidence  as  to  the  injury  caused  to  the  Bur£EU»  of 
each  tract  by  the  mining  operations  beneath.  It  appeared 
that  Thomas  Williams  was  the  superintendent  and  manager, 
under  whose  direction  the  mining  was  done.  The  defendants 
simply  offered  in  evidence  the  record  of  the  former  suit  by 
Hay  against  John  Williams,  Thomas  Williams,  and  Charlotte 
Williams,  his  wife,  wherein  it  appeared  that  a  recovery  was 
had  for  injuries  to  a  portion  of  the  forty-two-acre  tract.  The 
jury  returned  a  verdict  for  the  plaintiff.  A  motion  far  a  new 
trial  was  made  by  the  defendants,  and  pending  the  motion^ 
the  plaintiff  moved  to  amend  the  record  by  striking  the  name 
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frdnefls  of  the  mining  was  not  inTolved.  The  ease  toms  npoQ 
the  question  whether  the  sarface  was  snfBeiently  supported  hy 
actual  support;  and  if  the  jury  find  that  the  surfiBoe  has  not 
been  kept  up  bj  actual  and  sufficient  support,  then  dam- 
ages follow;  2.  Li  refusing  the  first  point  of  the  defendants, 
which  was,  that  this  being  an  action  on  the  case  against  Char* 
lotte  Williams,  a  married  woman,  under  the  pleadings  and 
the  evidence  the  yerdict  must  be  for  the  defendants;  8.  In  r^ 
fusing  the  defendants'  second  pointi  which  was,  that  the  plain- 
tiff having  previouslj  brought  suit  against  the  defendants  for 
damages  done  to  a  portion  of  the  tract  conveyed  by  the  Salis- 
bury and  Baltimore  Railroad  and  Coal  Company,  and  recov- 
ered damages  therein^  for  removing  coal  under  a  portion  of 
that  tract,  and  an  inspection  of  the  declaration  in  that  case 
and  the  declaration  in  this  action  disclosing  the  feet  that  it 
cannot  be  ascertained  whether  the  damages  now  claimed  are 
for  the  same  injury  received  in  the  former  suit,  the  verdict 
must  be  for  the  defendants;  4L  In  refusing  the  defendants' 
third  point,  which  was,  that  there  being  no  evidence  that  any 
coal  was  mined  under  the  plaintiff's  land  since  the  commence- 
ment of  the  previous  action,  the  verdict  must  be  for  the  de- 
fendants; 6.  In  refusing  the  defendants'  fourth  point,  which 
was,  that  under  the  pleadings  and  the  evidence  in  the  case, 
the  verdict  must  be  for  the  defendants;  6.  In  refusing  the  de- 
fendants' fifth  point,  which  was,  that  since  the  defendants  had 
no  right  to  enter  upon  the  241-acre  tract,  if  they  did  enter 
upon  that  tract  and  mine  coal,  whereby  the  sartBuoe  was  let 
down  as  alleged,  they  were  trespassers,  and  cannot  be  held  for 
any  damage  done  to  that  tract  in  this  action  on  the  case; 
7.  In  allowing  the  plaintiff's  motion  to  amend  the  record,  as 
above,  by  striking  out  the  name  of  Charlotte  Williams;  8.  In 
charging  the  jury  that  the  damage  resulted  from  the  taking 
away  of  coal  which  the  defendants  had  a  right  to  take  away. 

H.  8.  Endtley^  W.  H.  JToenlf .  and  W.  H.  Ruppd^  tat  the 
plaintiff  in  error. 

ValewtiiM  Hay^  tor  the  defendant  in  error. 

Paxsoh,  J.  It  is  settled  law  in  this  state  that  where  one 
person  owns  the  surfeoe,  and  another  person  owns  the  coal  or 
other  minerals  lying  underneath,  the  under  or  mineral  estate 
owes  a  servitude  of  sufficient  support  to  the  upper  or  superin- 
cumbent estate.    This  principle  has  no  application  where  the 
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same  person  is  the  c  timer  of  both  ec 
where,  by  the  contract  between  the 
nanted  for  a  diflferent  rule.    Like  an; 
of  the  Barfiace'may  part  with  the  right 
or  covenant:  Janes  v.  Wagder^  66  Pa.  S 
Homer  v.  Watsanj  79  Pa.  St.  242;  21 
T.  Chadwieky  80  Pa.  St.  81;  21  Am.  Re 
Kp$^  94  Pa.  St  16;  Carlin  v.  Chappd 
Rep.  722. 

The  defendant  below  contended  tha 
acres  the  right  to  surface  support  was  y 
the  deed  from  W.  J.  Baer  conveying  th< 
the  right  to  the  underlying  coal.  The 
lied  upon  are  as  follows:  ''Provided,! 
W.  J.  Baer,  his  heirs  and  assigns,  in  mi 
ooals,  iron  ore,  and  minerals  aforesaid, 
age  to  the  surface  as  possible." 

It  was  urged  that  this  language  imp] 
would  necessarily  ensue  to  the  surfsuse  in 
an  absolute  right  to  surfEM^  support  is  n4 
a  mere  implication  from  language  whicl 
import  such  a  result.  The  owner  of  the 
hioe  rights  which  were  indispensable  to 
mining  operations,  such  as  the  right  to  { 
make  explorations  for  the  minerals  ben 
■ink  shafts,  drifts,  etc.,  and  the  right  to 
structures  for  taking  out  the  coaL  Hen( 
tion  of  the  deed  to  say  that  in  doing 
damage  was  to  be  done  to  the  snr&ce  a 
vision  referred  to  covers  these  matten 
subject  to  which  it  directly  applies,  it  w 
isrpretation  of  the  deed  to  hold  that  it 
away  the  right  of  surface  support 

W^  are  unable  to  see  any  fixrce  in  th 
action  should  have  been  trespass  instead 
objection  of  this  nature  comes  with  lit 
upon  the  merits,  especially  in  cases  whei 
has  leoeived  no  iigury  thereby.  Aside 
charged  in  the  narr.  was  of  a  purely 
being  the  subsidence  of  the  surface,  the 
sufficient  props  to  support  it. 

The  objection  that  the  action  would 
'•TiUiams  because  she  was  a  married  w( 
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ewaad,  ftr  (be  imsod  that  the  court  below  alloired  an  amead- 
ment  bjr  which  her  name  was  stricken  from  the  record,  ami 
the  jadgmei^  allowed  to  stand  against  her  husband  alone. 
This  amendment  was  properly  allowed. 

We  are  unable  to  see  how  the  recovery  in  the  firrt  smt,  I^ 
47,  August  term,  1883,  can  be  set  up  as  a  bar  to  this  aetion. 
An  examination  of  the  narr.  in  each  case  does  not  show  them 
to  be  for  the  same  cause  of  action.  On  the  contrary,  thqf 
refer  to  different  portions  of  the  property. 

The  remaining  assignments  do  not  require  disemdon* 

Judgment  affirmed.  

Owner  or  Biobt  to  Mnrx  nr  Lands  of  Ahoiskb  n  Boinn>  «o  Li4TB 
BuTfTCiiorr  Support  for  the  aaperincambent  soil  in  lit  oatiml  state^  aad  is 
liable  in  damages  for  injury  by  snbaidenee:  Jomea  t.  Wagner,  66  Pa.  St.  429| 
6  Am.  Rep.  SS5;  Marvim  ▼.  Bremtler  L  M/q,  Oo.,  66  K.  Y.  686;  14  Am.  Be^. 
322;  Bytkman  v.  Q%ai9.  67  N.  Y.  68;  16  Am.  Rep.  464»  and  note  470;  Hmim 
T.  Watson,  79  Pa.  St.  242;  21  Am.  Rep.  66;  Colgman  ▼.  Ckadrnkk,  60  Al  Bl 
81;  21  Am.  Rep.  93;  LMngtUm  v.  Momgfma  Coal  Co.,  49  Iowa»  369;  31  Am. 
Rep.  150;  Yandu  v.  Wright,  66  Ind.  316;  32  Am.  Rep.  109;  WUmM  t.  /«m^ 
•4  m.  464;  84  Am.  Rep.  342;  OiWia  r.  Ohappd,  101  Pa.  ^IL  348;  47  Am. 
Rep.  722. 

JcTDQxxNT  Opsr^tbs  ab  Ku  A&jitbiiuxa  OBix  -wsBi  sm  Cumm  m 
Action  arb  Idbntioai^  and  wiU  be  supported  by  the  same  eridanaa:  Kofes 
to  Z<a  y.  Z.«i»  96  Am.  Dec  772  etseq.;  BtU  ▼.  MerrifiM,  109K.  Y.2Q2|  4 
Am.  St.  Rep.  436,  ind  note. 


In  bb  Kennedy. 

*  [ia»  PRHHflTLVAVIA  6TJ9B,  IBZJ 

AnOBHST    MAT    BS    SCXMARXLT    COflCPBLLXD    BT    OOUBS   VO     PAT 

Monet  Collbotrd  Bf  Him  only  when  the  relatimi  ol  atteni^y  and 
client  in  the  transaction  exists  between  him  and  the  petitioner;  end  i^ 
on  the  application  for  snch  a  rule,  an  issne  of  fact  is  raised  as  to  whether 
the  relation  exists,  the  attorney  is  vutatled  to  « trial  by  jviy. 

AlTORNBT  WILL  irOT  BB   SOMMABILT    COHFBLIXD  BT  OOCOET  90    YaT  OVXB 

MoMBT  (yOLLECTSD  BT  HiM«  when  his  answer  to  the  jnxle  oeonnflas  th« 
oonrt  that  the  money  was  withheld  in  good  faith,  and  believed  to  be  no 
more  tiian  an  honest  compensation,  but  the  petitioner  will  be  remitted 
to  his  action  at  law. 

Rule  on  liobert  P.  Kennftdy,  bh  attorney  at  law,  to  show 
pause  why  he  shoold  not  pay  over  to  A/bner  L.  Lynn  sixty 
dollars,  collected  by  Kennedy  on  a  judgment.  The  rule  was 
made  absolute,  and  Efionedy  took  this  writ,  assigning  the 
order  as  error.     ^ 
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that  a  man  does  not  lose  hie  right  to  trial  by  jury  because  he 
is  an  attorney  at  law.  Where  an  iesne  of  tkd  is  fiEdrly  raiaed 
between  himself  and  his  client,  he  ia  as  much  entitled  to  each 
trial  as  any  other  citiien. 

In  the  case  in  hand,  the  only  disputed  feict  was,  whether  the 
respondent  was  of  coonsel  for  the  petitioner.  The  latter,  as 
before  stated,  denied  the  existence  of  any  such  relation.  The 
court  below  decided  this  question  of  buA  against  the  respond- 
ent, ordered  the  money  to  be  paid  over  by  him,  and  that  his 
name  be  stricken  from  the  record  of  the  judgment. 

In  any  view  of  the  case,  the  order  must  be  reversed.  If  we 
concede  the  right  of  the  court  to  find  the  disputed  fact  of  the 
professional  relation,  the  facts,  as  found,  put  the  petitioner  out 
of  court  On  the  other  hand,  if  the  relation  of  attorney  and 
client  existed,  the  fee  charged  was  so  moderate  that  no  reason- 
able man  would  think  of  disputing  it.  That  some  relation  of 
attorney  and  client  existed  between  these  parties  appears  from 
the  statement  of  the  petitioner.  And  there  is  some  implica* 
Uon  of  such  a  relation  in  the  &€i  that  the  respondent  had  col« 
lected  the  interest  on  this  judgment  for  some  years,  and  paid 
it  over  to  the  petitioner. 

The  order  is  reversed,  at  the  costs  of  the  petitioner  below. 


PowsK  <nr  Ooura  to  EnnMnn  Suioiabt  Jouhdujeiimi  ovm 
VBTBx  Seacstndadnototo  AMitfT.^ilsN^SAiB.  8t  B0p.Si7«lM9. 


Niagara  Fibb  Insubancb  Company  v.  Millbb. 

ri2a  Pan  Jill  LVAWA  BiAn.  001] 
Amubxd  wis  hot  Bouhd  to  Bsfobt  to  OoKPAinr  Fact  that  Pimoral 
Pltonmrr  Insubxd  was  mnns  Livt  or  Bxbodtiov  si  ths  tuns  the 
sj^cfttion  was  mads  and  the  inaiuanoo  efiboted,  under  a  policy  wliidi 
oontained  a  warranty  that  "theaanued,  bytheaooeptanoeof  thlapdioj, 
hereby  warrants  that  any  i^licatian,  sorv^»  phu!,  statement^  or  desorip* 
tion  oonneoted  with  proooring  this  insmanoe^  or  oontained  In  or  lefmred 
to  in  this  policy,  is  tnis^  and  shall  be  a  part  of  this  poUoy;  that  ths  as- 
sored  has  not  overralned  the  property  herein  desoribed,  nor  omitted  to 
state  to  this  company  information  material  to  the  risk,"  where  there  was 
BO  frand  on  the  part  of  the  aasaied,  the  sheriff  nerer  took  the  goods  oat 
ef  his  possession,  the  policy  oontained  no  dense  that  the  insoranoe  shoold 
csase  if  the  property  shoold  be  levied  npon  or  taken  in  eseoation,  and 
there  was  nothing  in  the  pdli^  to  warn  the  assured  that  ths  oompany  re* 
garded  a  levy  as  an  increase  of  the  risk. 

OonVT  HAT  PbOPIBLT  iHSTBUOr   JUBT  THAT   IVSUHAVGS  OOMPAHT    CCfOLD 

WAiva  Buht  to  Avom  Pouoron  the  ground  of  an 
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moDt  by  the  assored  of  the  amoant  of  judgments  against  liim,  and  aaj 
■obmit  tbe  foot  of  waiTer  to  the  jury,  where  the  policy  contained  a  war. 
xanty  against  untrae  statements,  bat  not  a  distinct  warranty  against  en- 
eombrances,  and  where^  after  the  loss,  the  company,  with  fcdl  knowledge 
of  the  encnmbrancOs,  csUed  for  proofs  of  loss,  required  the  assured  to 
foziush  full  plana  and  specifications  of  the  building  destroyed,  joined  in 
the  appointment  of  appraisers,  and  for  nearly  a  year  did  not  inform  the 
assured  of  the  objections  to  payment,  but  led  him  to  believe  that  more 
formal  proofs  of  loss  and  specifications  were  desired. 

A88UHPSIT  by  Frank  Miller  againBt  the  Niagara  Fire  In- 
floranoe  Company  of  New  York,  on  a  policy  of  fire  insnranoe. 
There  was  a  verdict  and  judgment  for  the  plaintiff,  and  the 
defendant  brought  error.    The  opinion  states  the  case. 

Morton  P.  Henry ^  John  Cestnaj  and  /.  J7.  Longeneekerf  for  the 
plaintiff  in  error. 

John  M.  BeynoltU  and  John  H.  Jordan^  for  the  defendant  in 
error. 

Paxson,  J.  This  was  an  action  of  anumpoU  upon  a  policy 
of  insurance.    The  policy  contained  the  following  warranty: — 

''  The  assured  by  the  acceptance  of  this  policy  hereby  war- 
rants that  any  applicationi  survey,  plan,  statement,  or  descrip- 
tion connected  with  procuring  tUs  insurance,  or  contained  in 
or  referred  to  in  this  policy,  is  true,  and  shall  be  a  part  of 
this  policy;  that  the  assured  has  not  overvalued  the  property 
herein  described,  nor  omitted  to  state  to  this  company  infer* 
mation  material  to  the  risk.  And  this  company  shall  not 
be  bound  under  this  policy  by  any  act  or  statement  made  to 
us  by  any  agent  or  other  person  which  is  not  contained  in 
this  policy,  or  in  any  written  paper  above  mentioned.'' 

There  is  nothing  in  the  record  to  indicate  that  the  claim 
was  not  for  an  honest  loss.  The  company  defended  upon  two 
grounds:  (a)  that  at  the  time  of  the  application  for  the  insur- 
ance the  personal  property  insured  was  under  levy  and  execu- 
tion on  a  judgment  against  the  plaintiff,  which  he  failed  to 
disclose  to  the  company's  agent  at  the  Ume  the  insurance  was 
eflfocted;  and  (6)  that  the  plaintiff  stated  that  there  were 
Judgments  against  him  to  the  amount  of  five  hundred  ddlara, 
when  in  fftct  judgments  existed  to  the  extent  of  fifteen  hun- 
dred dollars,  which  were  a  lien  on  the  insured  real  estate. 
These  objeciionB  were  based  upon  the  allegation  that  the 
facts  referred  to  increased  the  risk,  and  had  th^  been  dis- 
closed to  the  company  a  larger  premium  would  have  been 
demanded. 
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It  will  be  noticed  that  the  warranty  is  not  in  terms  a  war^ 
nntj  against  encumbrances,  nor  did  the  policy  contain  a 
dause  that  the  insurance  should  cease  in  case  the  property  in 
question  should  be  levied  upon  or  taken  in  execution.  The 
fact  was,  that  the  goods  insured  were  net  taken  out  of  the  pos- 
eession  of  the  plaintiff  by  the  sheriff.  Was  the  insured  bound 
to  communicate  the  fact  of  the  execution  to  the  company? 
If  it  increased  the  risk,  and  the  plaintiff  knew  that  it  in- 
creased it,  we  think  it  was  his  duty,  under  the  clause  of  the 
pdioy  which  we  have  referred  to,  to  have-  notified  tiie  com- 
pany, and  upon  his  iiEdlure  to  do  so,  he  would  not  be  entitled 
to  recover.  But  what  was  there  in  the  mere  fact  of  the  paper 
levy  to  inform  the  insured  that  the  risk  was  thereby  increased? 
The  goods  still  remained  in  his  possession,  and  uxiless  he  oon« 
templated  some  fraud,  which  we  are  not  to  presume,  or  unless 
there  was  something  in  the  policy  to  warn  him  that  the  com- 
pany regarded  a  levy  as  an  increase  of  risk,  how  can  we  say 
that  he  was  bound  to  know  that  it  was  increased?  We  have 
held  in  Lebanon  Mviual  Ins.  Co.  v.  Loseh^  109  Pa.  St  100,  and 
in  Rife  v.  Lebanon  Mutual  Ina.  Co.,  115  Id.  530,  that  unless  the 
assured  has  knowledge  that  a  particular  fact  will  increase  the 
risk,  he  is  not  bound  to  report  such  fact  to  the  company.  Were 
we  to  sustain  a  contrary  doctrine,  it  would  make  a  dause  like 
the  one  referred  to  in  this  policy  a  mere  device  to  delude  igno* 
rant  people.  It  is  not  to  be  presumed  that  the  aMiage  man 
or  woman  who  seeks  to  protect  his  or  her  property  by  insnr* 
ADce  is  an  expert  in  the  sdenoe  of  insurance,  eayedally  upon 
that  branch  of  it  which  refers  to  the  increase  of  risk.  It  is  & 
very  simple  matter  for  the  company  to  inform  the  assniad,  by 
the  termn  of  its  policy  or  otherwise,  what  it  i^aards  as  an  in- 
oiease  of  risk. 

The  only  remauung  point  is  the  matter  of  the  enoumfaranoes. 
Thwe  was  not,  as  I  have  bef<»e  observed,  a  distinct  warranty 
against  encumbrances.  The  warranty  wae  ^painst  untrue 
statements  in  the  application.  It  is  not  denied  that  the  en- 
cumbrances exceeded  the  amount  there  stated  by  the  insured* 
Whether  it  was  by  aeddwit,  ignorance,  or  design  does  not  ap- 
pear. The  court  bdow  charged  the  jury,  and  this  ia  themain 
contention  here^  that  this  avoided  the  policy  at  the  dedion  of 
the  company,  but  that  the  latter  could  waivo  the  sight  to  avdd 
it^  and  submitted  the  question  of  waiver  to  the  jury,  who  found 
afainst  tha  company,. 

I  do  not  think  that  the  mere  fact  of  the  company'^  oaUing 
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own  tactSj  and  for  this  reason  I  have  oonsidered  a  disonssioin 
of  the  cases  cited  unnecessary. 
Judgment  affirmed.  


TO  Mnmov  Lm,  PaonDtrr 
IirauBXDb  Is  not  brMoh  of  cofwmua/k  requiring  fidl  stitenmlcf  owamhlpt 
OarHgm  t.  Lifwmkig  Im.  Cb.,  68  Vt.  41S|  88Ain.&ep.  687. 

Lnnrauuiaa  CcmPAVT  mat  Watts  Bjobt  to  Atoid  PoLior  IgrldliBg  to 
slijaot^  and  cnisriflig  Into  n^gofciatiooi  for  MtUfliiMnt  of  lo«s  OMotkticOa. 
T.  OcnRONfo^.  Jut.  OXf  71  Wis.  464|  6  Am.  8t  B«9u  S8I^  i 


Delawabb,  Lackawanna,  and  Wbstbbn  Bailboad 
Company  v.  Cadow. 

nao  FsmrgYLTAXU.  0f ▲!■»  501.] 

Pabtt  GAmroT  Baooyxa  Dakaois  loa  Nioliobht  Lovsr  wldoli,  bj  ibo 

exercise  of  reoaoDable  oare,  he  might  have  aToidad. 
NioLiosKGB  18  Obddtaiult  Quieaiov  loa  Jusr,  hut  wImb  the  fMti  aro 

nnoontro^erted,  their  legal  eflbot  Is  lor  the  oonrt 

YSBDICT  SHOULD  BS  DlBSOTSD  lOB   DWHOKDAJBTS  DT  AOOOV  lOB  PUBQHAL 

Ifjuuis  Caused  bt  DsrssDAirr's  NsauasKGi^^  where  the  onooatro* 
Terted  faota  show  that  the  plaintifl^  a  oripple  with  a  stiif  1^  left  a  nie 
pathy  whieh  he  had  often  traToled,  along  the  aidewalk  of  a  stMOlb  to  go 
hasta J,  in  the  night-time  and  witfaont  a  lights  diagonaU  J  a«o«  a  ik^ 
railroad  eroonn|^  the  condition  of  iriiioh  he  did  not  know«  and  got  off 
the  oromingy  etomUed  among  the  raili^  fell,  and  waa  injnred. 

Cabb  by  Albert  B.  Cadow  against  the  DelawaiOi  Lacka- 
wanna,  and  Western  Railroad  Company  to  leeover  damages 
for  injuries  received  while  attempting  to  pass  over  a  plank 
crossing  of  the  defendant  in  a  street.  There  was  a  Yerdiet 
and  judgment  for  the  plaintiff,  and  the  defondant  brought 
enor.  ^le  facts  are  stated  in  the  opinion.  The  defendant's 
eleventh  pdnt  referred  to  was,  ^that,  under  all  the  evidenoe, 
the  verdict  should  be  for  the  defendant 

Owrge  E.  EhM  and  Johm  O.  JWiss,  for  the  plaintiff  In 


WUUam  Chriman^  B.  R.  Ihder^  and  Chtml  Emimg^  tat  the 
defendant  in  error. 

WiLUAMS,  J.  The  learned  judgeof  the  court  bdow  aflbmed 
the  defendant's  tenth  point,  while  refusing  the  eleventh.  The 
instruction  asked  by  the  tenth  point  was  as  follows:  ^  If  the 
court  should  be  of  the  opinion  that  a  pedestrian  has  the  right 
to  cross  the  highway  at  any  point,  then  we  respectfolly  ask  the 


Oig^zedbyVjOUvTC 


Jan.  1888.]    Dblawasb  btc.  R.  R.  Co.  v. 

oonrt  to  charge  the  jmy  that  if  in  so  dmo 
a  oripple  with  a  stiff  leg  departs  from  a  p( 
is  safe,  and  ventares  hastily  npon  one  who 
not  know,  in  order  to  reach  the  same  po 
side  of  the  streety  he  is  guilty  of  negligei 
cover  damages  for  injuries  received  by  falli 
tion  which  he  knew  lay  in  his  path." 

The  facts  embodied  in  this  point  appear 
the  plaintiff.    He  was  a  cripple  with  a  sti 
an  earlier  fracture.    He  had  a  safe  path,  i 
traveledi  along  the  sidewalk  to  the  oppoei 
road,  and  thence  to  his  work.    He  left  this 
upon  a  route  leading  across  the  road  and  i 
nal  line,  and  oyer  a  plank  crossing,  the  con 
says  he  did  not  know.    It  was  in  the  nigh 
without  a  light.    In  hastily  crossing  the 
knew  to  be  in  his  path,  he  got  off  the  cross 
of  the  planking,  stumbled  among  the  raih 
Jured.    There  was  no  controversy  over  an 
grouped  together  in  this  point,  and  the  ansii 
nothing  for  the  jury. 

It  may  be  that  the  crossing  did  not  exl 
have  done,  over  all  of  the  roadway  avaUabl 
that  the  company  was  guilty  of  negligene 
the  condition  in  which  it  was  at  the  time  of 
ibis  point  asked  and  the  court  gave  an  in 
faots  stated  showed  the  plaintiff  to  be  gu 
and  that  he  could  not  recover  for  that  reas 
not  recover  damages  for  an  injury  which,  1 
reasonable  care,  be  might  have  avoided:  Be 
Pa.  St  463;  &6  Am.  Dec.  614;  PiOiburgh  I 
T.  Tayhr,  104  Pa.  St  806;  49  Am.  Rep.  51 
ordinarily  a  question  for  the  jury,  but  wl 
imoontroverted,  their  legal  effect  is  for  the 
B.  B.  Co.  V.  Arm^nmg,  52  Pa.  St  282;  PiUeb 
mile  B.  R.  Co.  V.  MeClurg,  56  Id.  294;  MeKei 
218;  OUy  of  Erie  v.  MagiU,  101  Id.  616.  A 
ing  the  question  of  contributory  negligence 
the  plaintiff's  testimony.  What  was  their  ] 
was  the  question  presented  by  the  tenth 
think,  properly  answered.  If  so,  there  wai 
which,  if  submitted  to  the  jury,  could  rel 
from  the  consequences  of  his  own  carelessnc 
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ing  infltnifltioa  asked  for  in  tbe  elorentli  podnt  ■bould  bav» 
bean  gi^en. 
Judgmoii  reversed.  

Neolioxncs  18  QvnnoN  vob  Jtjry,  Exokft  whiri  thbu  n  Ho  Oom- 
FLicr  in  the  testimoiiy,  and  the  inferonw  to  be  dmm  from  it  eie  dev  and 
nmple:  SckmkU  r.  MtOW,  120  F^  St  406;  onfc^  p.  n%  nd  nolai  WmiJmud 
V.  Shumpp,  120  Pa.  St  458;  aii<^  p.  716. 

ConvBiBinoaT  HuuesBOB  WmcB  is  PBOXUA'ni  OauBB  ov  Iwvbt 
will  bar  tecofveiy:  Hmt  y.  iS«.  XoHSi  €tc  R'y  Co.^  04  Mo.  266|  4  Am.  8t 
Rep.  374^  and  nota^ 


ROHMBL   V.  SCHAMBAOHBB. 

[no  PniK 8TLTAHIA  9rj«B»  099.] 

:  or  Saloov  ok  Tatxrv,  Ofkn  roa  BHTDSADniBR  ee  Pim- 

UO^  IB  BOVKD  TO  SbB  THAT  OhM  WhO  KnTEBS  IS  PBOTBOrXD^  TUO^  Only 

from  tbe  auanlte  or  insalts  of  tboee  in  bii  employ,  bat  of  the  dronken 
and  vioioaa  men  whom  he  may  chooee  to  harbor. 
PfiopBixTOB  or  Saloon  is  Liablx  iob  Iir  jukhs  SunanriD  vr  Osm  Wao 
Bntsbs  thxssis  and  becomes  intoxicated,  by  roaeoa  of  another*  who 
alao  beoame  inteziosted  there^  and  who^  in  fall  view  of  the  piopoeioc^ 
attached  a  piece  of  paper  to  the  former  and  set  it  on  fire. 

Case  by  WiUiam  Rommd,  aged  Wenty,  against  Jacob 
SehambachN',  to  recover  damages  for  injuries  sustained  hy 
the  plaintiff  while  in  the  defendant's  saloon^  by  reason  of  one 
Bdward  Flanagan,  an  occupant  of  the  saloon,  who  attached  a 
piece  of  pi^r  to  the  plaintiff  and  set  it  on  fir&  The  declara- 
tion charged  a  liability  of  the  defendant,  as  a  tavem-keq^ 
to  the  plaintiff,  as  his  guest,  and  also  charged  a  liabiBty  under 
section  8  of  the  act  of  May  8, 1854,  Pamphlet  Laws,  663,  ''To 
protect  certain  domestio  and  private  rights,  and  prevent 
abuses  in  the  sale  and  use  of  intoxicating  drinks,"  vdiich 
provided  that  ''  any  person  furnishing  intoxicatiug  drinks  to 
any  other  person  in  violation  of  any  exiatfaig  law,  or  of  ti» 
provisions  of  this  act,  shall  be  held  civilly  respeneibls  for  any 
injury  to  person  or  property  in  consequence  of  such  furnish- 
ing, and  any  one  aggrieved  may  recover  full  damages  agaioBl 
such  person  so  furnishing  by  action  on  the  case,  InstitutBd  in 
any  court  having  jurisdiction  of  such  form  of  aotion  in  this 
commonwealth."  The  plaintiff  was  nonsuited,  and  b 
brings  error. 

Henry  D.  Wireman^  for  the  plaintiff  in  error. 

Charim  H.  Daumimg^  tor  the  defendant  in  enoc 
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Gordon,  0.  J.    From  tbe  evidence  in  t 
fihe  following  facie:  On  the  e?ening  of 
1884,  the  plaintifl;  WflHam  Rommel,  a 
tavern  of  the  defendant,  Jacob  Schambaol 
one  Edward  Fhmagan;   tfaej  both  beoa 
Ixqnor  fnrniehed  them  by  Bchambacher. 
tiff  was  standing  on  the  ontside  <tf  the  b 
vereation  with  the  defendant,  who  was  on 
Flanagan  pinned  a  piece  of  x)aper  to  Rom 
it  on  fire.    Thd  consequence  was  that  Roi 
soon  in  flames,  and  before  they  could  be  es 
very  badly  injured.    He  brought  the  presi 
damages  from  the  defendant  fer  the  ixrju 
The  court  below  adjudged  the  facts  as  stal 
sufficient  to  sustain  the  plaintiff's  case,  an 
suit.    In  this  we  think  it  made  a  mistake. 

There  is  no  doubt  that  the  defendant,  fti 
occupied,  had  a  full  view  of  tiie  room  outsi 
did  see,  or  might  have  seen,  all  that  was  ] 
in  fact,  he  did  see  Flanagan  setting  fire  t 
did  not  interfere  to  protect  his  gnest  from 
rt^,  his  responsibility  for  the  consequence* 
on  the  other  hand,  he  was  guilty  of  makin; 
or  if  he  came  there  drunk,  and  Schambac]  : 
he  was  bound  to  see  that  he  did  no  injur 
All  this  a  plain  matter  of  common  law  ai  I 
does  not  depend  on  the  act  of  1854,  or    i 
Where  one  enters  a  saloon  or  tavern,  openc 
ment  of  the  public,  the  proprietor  is  boun 
properly  protected  frcKn  the  assaults  ot     i 
those  who  are  in  his  employ  as  of  the  di 
men  whom  he  may  choose  to  harbor. 

To  illustrate  the  principle  here  stated  w<    : 
than  the  case  <^PiU8burgh  4tc.  R.  RCo.^ 
610;  18  Am.  Rep.  424.    In  the  case  cited    i 
curred  on  board  one  of  the  defendant's  C)    ! 
quarrel  a  bottle  was  broken,  and  a  piece    I 
the  plaintiff,  a  peaceable  passenger,  in  the    j 
held,  that  the  company  was  responsible      i 
done.    In  the  opinion  of  this  court  the  foil 
used:  ''The  plaintiff  lost  his  eye  through  1    i 
pie  of  drunken  men,  who  should  not  h 
aboard  the  cars,  or,  if  so  permitted,  §k 
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guarded  or  separated  from  the  sober  and  orderly  part  of  the 
passengers  that  no  injury  could  ha^e  resulted  from  their 
brawls."  If,  then,  a  railroad  company  is  liable  for  the  oon- 
duct  of  drunken  men  who  may  chance  to  board  its  carsi  mach 
more  the  tavern-keeper  who  not  only  permits  drunken  mea 
about  his  premises,  but  furnishes  liquor  to  make  them  drunk, 
and  who  is  thus  instrumental  in  fitting  them  for  the  accom- 
plishment of  just  such  an  insane  and  brutal  trick  as  thai 
disclosed  by  the  evidence  of  the  case  in  hand. 

The  judgment  of  the  court  below  is  now  reversed,  and  m 
new  venire  ordered. 


LiABnjTr  OF  Oiri  Bnoaasd  nr  Pdbuo  BHFLonovr  m  PusoibaXi  Iv* 

JUUB8  SUBTAIHBD  BT  GUSIOIIXB  IBOM  ThIBB  PUBQH.  — TKm  liftfaiUty  of  ft 

master,  whether  engaged  in  a  paUio  oooapatioa  like  that  of  aa  inakeeper  er 
common  carrier  of  paaaengera^  or  not^  for  injnriee  aaitaiood  throogh  the 
torts  of  his  aervants  is  well  aettled:  See  Ware  v.  Bonifeiria  ete.  Omal  Ck,  tt 
Am.  Deo.  189,  and  note.  Bnt  the  qneation  ia  eatiraly  diffiBcaat  whece  one 
Is  aonght  to  be  held  responaible  for  a  tortioos  act  oommitted  hy  another  not 
in  his  employment.  If  there  ia  any  anoh  liability,  it  nmat  be  beoanae  theie 
ia  aome  duty  resting  npon  the  person  aonght  to  be  ehaiged  towards  the  in* 
Jnred  person.  The  principal  case  maintains  the  existence  of  andi  a  dnty  in 
a  saloon  or  tavern  keeper  towarda  hia  onatomers;  and  in  doing  ao^  it  extends 
a  doctrine  thnt  haa  bean  applied  aeveral  timea  to  wimmnn  oacrieEa  of  paaaen- 
gars.  Thna  in  an  notion  against  a  company  engaged  in  the  transportation  of 
persons^  by  a  passenger  who  was  injqred  by  the  diabhaigeof  amndcet  dropped 
on  the  deck  of  the  oompany'a  steamer  by  one  aoldier  engaged  in  a  strag^ 
with  another  aoldier^  Bhipman,  J.,  in  charging  the  jviy,  said:  ''The  defend- 
■atswera  boond  to  exercise  the  ntmoat  Tigilance  and  care  in  maintaining 
ardor  and  guarding  the  pasaengwra  against  vidsooe  from  whaterer  Bourca 
ariamg,  which  might  reasonably  be  antieipated  or  natnraUy  be  eo^eoted  to 
ooenr«  In  view  of  all  the  dronmstaaces^  and  of  the  nnmber  and  ehacaoter  of 
the  penona  on  board"!  /VMT.^omM  de.  Tram$p.  Ch.,  6  Blatdhi  168;  34 
Oonn.  604;  affirmed  in  IS  WalL  8.  Thia  ia  ganenlly  regarded  aa  a  coneot 
statement  of  the  law:  See  Gooley  on  Torts,  646;  Sohonler's  Bailmenta  and 
Common  Gairien^  aec  648;  Thompeon'a  Oarriera  of  FMaengers,  808;  com* 
pare  2  Shearman  and  Bedfield  on  Kegligenoe,  aec.  612;  and  aee  €hddard  t. 
Orand  Trmik  JTy,  67  Me.  202;  213,  2  Am.  Bep.  89^  41,  jmt  Walton,  J., 
adopted  in  SkeHey  t.  BOikigB,  8  Bnsh,  147,  168;  CUeago  cte.  J?.  IS.  t.  FUa> 
mam,  103  HL  646^  660;  Siewari  t.  Brooki^  €fe.  IS.  IS.,  80  N.  Y.  688,  681, 
43  Am.  Rep.  185, 186.  The  ooort  further  held  that  the  company  was  not 
axcased  from  liability  by  the  &ot  that  it  was  compelled  by  the  gorsnunsnt 
to  receiTO  the  soldiers  on  board,  and  that  they  were  in  charge  of  officers; 
certainly  not  after  it  had  Tolnntarily  received  the  plaintiff  aa  a  paasenger, 
withontnoticetohimof  the  enforced  presence  of  the  aoldiera.  In  the  recent 
case  of  Chkagoete.  B.  R.  y.  PUUtmry,  123  DL  9,  6  Am.  St.  Bep.  483,  it  was 
said  that  ao  far  as  the  machinery  and  cars^  the  fitnees  of  the  road-bed,  and 
the  competency  and  faithfulness  of  the  serrants  employed  were  concerned, 
a  carrier  of  passoDgers  by  railway  is  obliged  to  use  the  highest  reaaonalile 
and  piaotioal  akill,  care,  and  diligence;  bnt  as  to  the  dangers  and  perils  not 
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inddant  to  the  oirdliiiry  mode  of  iaxnH,  the  lii 
carrier  miist  omit  no  oare  to  duoorer  end  pre?« 
daqgen  not  inoident  to  the  ordinary  mode  of  1 
pfMtioahle.   The  degree  of  oare  to  be  obaonred] 
vre  upon  the  attendant  eirooaiftuieea.     In 
obeerred  ordinary  eare  and  diligence  to  diao« 
pMeengera  from  eneh  eanaeip  it  woold  be  ozonei 
other  cam,  and  vnder  other  oironmatanoefl^  it  n 
rier  to  ezerdae  the  ntmoat  care,  akilL  and  dilig« 
from  aach  injnrifl%  ao  far  aa  the  aame,  by  the  es 
diligenoe^  oonld  have  been  reaaonably  and  prac 
pated  in  time  to  prevent  injury.    In  no  caae  a 
paasenger  to  eztraheatidona  dangera  that  mig 
anticipated  by  all  reaaonable^  praetioable  oare  ai 
is  no  Wfmtial  difference  between  theae  viewa 
quoted  above.    It  waa  therefore  held  that  the  ci 
inflicted  on  a  pnaBengfir  by  a  mob»  oonaiating  of 
against  non-onion  men  employed  in  certain  ire 
been  taken  on  the  aame  train  and  in  the  aame  ca 
OTiatenoe  of  the  mob  being  well  known^  the  liafai 
reaaonably  hare  been  inferred,  and  the  carrier  nc 
cantiona  for  the  protection  of  the  paaaengenk    ! 
0.  J.»  diaawnted,  adhering  to  the  view  of  the  coa 
In  coof  ormity  to  the  f  or^going^  it  haa  alao  been 
of  paaaengera  ia  boond  to  aee  that  no  harm  oomei 
low-paaaenger»  whoee  conduct  and  condition  cla 
geroua  perBon,  and  likely  to  injure  the  other  paaaeo 
22  Fed.  Rep.  413.    It  ia  the  duty  of  the  enq^loyei 
of  the  train  to  keep  aoch  a  peracn  in  doae  cuato 
more  him  from  the  train:  See  Vmtom  t.  Middlu 
Am.  Dec.  714  and  note;  i^oOMoy  Co.  t.  Valkley 
Bop.  001}  XcMOMlT.  WoMigiomtte.  E.  M.^  I  Mac] 
Aiakm€ia.S.JLT.  9Fekr,  S3  Kan.  643;  S2Am, 
of  a  railroad  company  ocnatatnte  the  police  of  th< 
from  the  moment  he  entera  the  car,  la  entitled  to 
in  caaea  of  aaaanlt  growing  out  of  the  diacrderly  < 
gar  orpoaMngem:  Fkmmarp  t.  BaUtmon  de,  B.  J?., 
onoduetcr  and  brakeman  of  a  train  oonapire  witl 
more  a  oolcred  paaaenger  from  a  car,  in  which  1 
aoch  paaaengeia  remove  him,  and  make  no  effort 
effort  to  repair  the  mlaahief  by  reatoring  him  to  h: 
liables  MmfkifT.  W€tierm€ie.  iK.  iSL,  23  Fed.  Rep 
ilar  caae  ia  BriUom  t.  Atlanta  tie,  Iffp  88  N.  C.  i 
Aei0  Orfamt  €fe.  JS.  J2.  T.  Air^  63  Miaa.  200^  24  i 
a  paaaenger  on  the  defandant'a  oai%  waa  aaaanltM 
appealed  to  the  ocnduetcr  for  protection.    The  c 
aaiailanta  to  deaiat^  became  frightened  and  ran  a 
effort  to  protect  the  plaintiff,  who  waa  thereupon  1 
held  that  the  conductor  having  fnil^^^  to  uae  the  m 
tect  the  plaintiff,  the  defendant  waa  liable.    So  in 
low,  76  Pa.  St.  61Q,  18  Am.  Rep.  424,  a  paaaeng 
injured  through  a  quarrel  between  two  drunken  i 
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Ite  MBdMlar  of  Ite  tiim  wilMMdiiw  foami,  iMlivtoea  to  tn^ 

tetiisiBjay.  80^ alio^  ^riiib a «iiur of  pMMngvi Is aot  raqMonaAfe  for 
iho  iM^HgMit  ooli  of  thopMMOgMi  to  iho «yoo  ortitoo  f«*  its  ovs  o«>- 
Tuiti,  it  is  keld  boond  to  oao  tho  irtoMMi  ikill  ood  ouo  of  pvodeat  omb  in 

nnt,  negligant^  or  looklBM  ooli  of  oUior  panaagont  ifftomonaT.  JTev  /W- 
/onlc«e.  AflCMitoafGb.,  07Maai.30^98Ain.I>ao.W.  A  doolanrtiflQ  wliieh 
allegeathat  tiie  pUantat  wfailo  a  paaaaagar  on  quo  of  flw  defaodanVa  hoaao. 
can,  ivaa  injorad  by  two  OMn  fightiag  HMMon,  thn»g)i  tho  dafandant'a  ne^- 
liganoe  in  failing  to  pEOvida  aajooodsotor  to  praaaro  oider  on  tho  ear,  aod 
thxongii  the  drifor^  nagliganoa  in  failing  toaapprwi  t^flghtor  ojeet  tha 
eombatants,  or  otherwiaa  to  oeoM  to  tho  plaaitiff 'a  aarirtanda^  er  intarfara  to 
praaervo  order,  ii  good  on  dainuiiai .  ffoOif  t.  ^tfawia  Siteei  M,  B,,  61  ChL 
215;  94  Am.  Rop.  97. 

Od  the  other  hand,  a  canier  la  mat  laaponaihlo  for  tho  roaolto  of  n  aodda% 
mlooked  lor,  and  Tiolani  nttaok  w— mittod  by  n  pnaeangwr  on  o  faOoir-paa- 
aenger,  altlioa|^  tho  aawilant  waa  intesioaM,  and  had  addraaaad  ineolting 
remarka  to  hia  ieUow-paaeeogen,  bat  temained  qaiat  aftar  being  admoniahed 
by  the  condnetor:  Pateom  t.  Aoniieoy  ete.  J?.  Jt.,  66N.  Y.  106;  U  AnuBep. 
190;  nor  ia  a  oaxrier  liable  lor  i&jioiaa  oaoaad  dozing  a  6{^t  between  a  mob 
or  riotooa  crowd,  which,  at  a  regnlar  atotien,  mahed  upon  tlie  can  in  each 
nnmberB  aa  to  defy  the  power  of  tho  oendnotor  to  reaiBt!  PMbmrgh  JZ.  i2.  t. 
Binds,  63  FtL.BL  512;  91  Am.  Dec.  224;  althoag^  if  tiie  condnetor,  with  tho 
forces  at  his  ooomiand,  could  hare  reaiated  and  prevented  the  figjfat  or  tho 
entry  of  the  improper  peraona,  knowing  them  to  be  andi,  upon  tho  traiOp 
the  rale  might  haTo  been  different;  nor  is  a  railroad  company  liable  in  damagw 
to  a  female  paasengor  on  aoooont  of  Tolgar  and  pro&ne  langnago,  indeoeni 
axposora  of  peraon,  and  other  disorderly  oondnct  by  intmdera  at  a  atotioa 
while  the  plaintiff  waa  waiting  the  animl  of  a  train,  of  whioh  conduct  the 
company  did  not  know  nor  haire  reason  to  anticipate:  Button  t.  ^o«e4  ttnd 
KinihAltAomaB.  i?.,  77  Aht.  691;  64  Am.  Rep.  60. 

It  should  also  be  noticed  that  a  carrier  of  passengeiB  is  not  liable  for  oreiy 
kind  of  injury  sustained  by  a  pasaenger  from  third  penona.  Thus  irfaero  a 
paasenger  carriea  artidea  of  great  Taluo  upon  his  peraon  without  notice  to  or 
knowledge  of  the  carrier,  and  they  are  violently  taken  ficom  him  fay  robbers, 
the  carrier  is  not  liable  therefor  in  the  abaenoe  of  groea  ne^iganco  or  fraud, 
although  the  carrier  waa  negligent  in  the  exorcise  of  its  duty  in  protecting 
the  passenger  from  videnoe:  Weeh  ▼.  New  FoHb  He,  R.  R,,  72  K.  Y.  60;  26 
Am.  Rep.  104;  altiioogh  in  fifmleA  t.  W9mm,  81  How.  Pr.  272  (U.  a  Diet  Ct 
South.  Diet  Ala.),  it  waa  held  that  when  tho  maatar  of  a  coast  ateamor  enf* 
fared  a  notorious  gambler,  a  passenger  on  his  vessel,  to  decoy  »  young  man 
oighteen  yearn  of  age,  also  a  passenger,  into  playing  upon  a  "aweat-doth," 
by  which  the  latter  loet  |760  belonging  to  hia  widowed  mother,  tho  master 
was  liable  in  admiialty,  at  tho  suit  of  tho  mothar,  for  the  whda  aoMNmt  of 
money  and  intoreat 

Whether  theee  rulings,  which  are  largely  baaed  on  tim  hi^  dsgroa  of  eara 
and  diligence  required  of  common  carriera  towarda  tiiev  passfingaii,  will  h% 
applied  with  the  aame  atrictness  to  innkeepers^  salcon-keepera,  and  tho  like^ 
aa  in  tho  principal  case,  is  by  no  means  evident.  Innkeepora  are  truly  in  the 
exercise  of  a  public  employment,  like  common  carriera  of  gooda  and  of  paa- 
sengora;  but  they  are  eertainly  not  insurers  of  tho  safety  of  the  peraona  of 
their  gueeta,  no  more  than  are  common  carriera  insurara  of  tho  personal 
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the  haggig»  d  thii  gncsti  or  puMingaii^  as  thi 
aathoritiM  yet  gone  to  far  ae  to  impoee  the  m 
npoQ  innkeepers  m  upon  oanien  of  penengeni 
See  Sdhonler  on  Bulsmnti  and  €k>mniflB  CSairie 
tfaat^  as  ragndi  thie  qpieetifln,  thesK  ia.  no  eeaii 
innkeeper  and  m  aaloon,  boMtlinglwiiB%  or  Ui 
tween  the  latter  and  any  ordinaiy  atoce-keq 
bound  to  hare  a  reasonably  aafe.  place  fbcenterta 
goods,  and  dronld  exeroise  a  leasonaMe  aemonntr^ 
faiegiMBtaandcnafcoaien:  Bm^CflBmi  ^  Miiffmm^ 
268|  anlnota^.  I^  thaeBioiek>linreiiran]^ieassai 
from.  tbird^peBMoav  <m  iftpeawnal  iij^riea  from  th 
prerented  by.tha  exercise  of  reaaooable  eare  aa 
udffA  be  gfiilty  at  nefijlgenee  for  his  fldlhre  to  n 
agwaffllfr  itt  dfcmafw.    like  reraR  teaofted  I7  il 
faofes hi mkqaesticiialy  ooReet»  howereri 
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naD  PsinisTi.TAnA  arA.n,  6 
Iirrf  JZD  Waxkahtt  that  CdRV  is  Good  avd  8 
to  whom  another  has  ofiined'  to  sell  a  car-lo 
woold  giye  a  certain,  pnoe.  par*  bnabel  for  it^  ' 
ble  oom^"  and  thft  seller  replied  that  he  wonld 
oar-load  of  oom." 

AcnoN  oiipnaUjr  brought  befbre  a  jtrc 
J.  F.  HoUoway,  trading  as  J.  F.  Hollows 
Jaoobji  to  recover  $118.73,  the  amount  t 
on  a  resale  of  a  carload  of  corn  purchase 
the  defendant.  The  justice  gave  judgm 
On  appeal,  the  matter  was  submitted  to 
that  the  defendant,  who  resided  at  Eerrsi 
on  March  19,  1884,  to  sell  the  plaintiff; 
ville,  a  car-load  of  com.  The  plaintiff  i 
letter,  the  next  day,  ae  foUowe:  ''Your  fai 
and  noted.  We  will  give  58c.  per  bus.  f< 
vided  it  is  good*,  salable  com.  If  yon  a< 
kgeviUe,  Pa.,  caie  P.  A  B.,  at  Harrisvil] 
on  the  day  following,  responded:  "  Yours 
contents  noted.  Will  aoeept  your  offer  fei 
which  I  ship  to-morroiw.''  On  the  sam< 
■hipped  to  the  plidntiff  a  caMoad  of  con 
te  the  price,  f2%,  which  the  plaintiff  pa 
iwohed  it»destiiia<ioii,  on  Maiofa  27, 18f 
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a  large  portion  ci  it  was  heated  and  spoiled.  The  plaintiff 
aeparated  the  good  from  the  damaged,  and  sold  it  in  lota  for 
the  beat  price  obtainable,  losing  thereby  the  amonnt  involved 
in  tlua  action.  The  com  must  have  been  spoiled  prior  to 
shipment  It  was  not  probable  that  it  could  have  spoiled 
during  the  six  days  of  transportation  in  March.  It  did  not 
appear  that  the  defendant,  or  those  who  loaded  the  com,  knew 
of  its  damaged  condition.  The  plaintiff,  gave  no  notice  to  the 
defendant  until  after  the  sale,  and  t^o  months  after  the  de- 
livery of  the  com.  The  referee's  conclusions  were,  that  there 
was  no  warranty,  express  or  implied;  and  there  being  no  de- 
ceit or  fraudulent  representation,  the  plaintiff  had  no  ground 
of  action.  Judgment  having  been  entered  for  the  defendant, 
the  plaintiff  brought  this  writ       ^ 

W.  R.  Murphy  and  John  T.  Siuari^  for  the  plaintiff  in  error. 

£f.  Hepburn^  Jr.^  and  H0ndenon  and  Hay$^  for  the  defendant 
In  error. 

Pazson,  J.  The  learned  referee  has  found  that  there  was  no 
warranty  in  this  case.  If  he  is  right  in  this,  his  oonclurions 
are  correct  and  his  judgment  must  stand. 

rho  defendant  offered  by  letter  to  sell  the  plaintiff  a  car- 
load of  com.  The  plaintiff  accepted  it  in  these  words:  ^' Your 
favor  of  19th  is  received  and  noted.  We  will  give  fifty-three 
cents  per  bushel  for  the  car  com,  provided  it  is  good,  salable 
com.  If  you  accept,  consign  to  CoUegeville,  Pennsylvania,'' 
etc.  The  defendant  replied:  *^  Will  accept  your  offer  for  one 
ear-load  of  com,"  etc.  The  acceptance  of  plaintiff's  offer  was 
an  agreement  to  send  him  a  car-load  of  good,  salable  com,  and 
not  a  car-load  of  com  generally,  without  any  regard  to  quality, 
as  was  assumed  by  the  referee.  The  fact  was  found  that  a  large 
portion  of  the  com  was  spoiled  when  delivered.  It  had 
heated  during  transportation,  or  prior  thereto.  It  is  difficult 
to  see  how  this  could  have  occurred  during  the  six  days  re- 
quired for  the  transportation,  as  it  was  shipped  in  March;  but 
with  this  we  have  nothing  to  do,  and  upon  this  point  we  accept 
the  finding  of  the  referee.  We  are  of  opinion  that  there  was 
an  implied  warranty  that  the  com  was  good,  salable  corn.  It 
was  this  the  plaintiff  bought,  and  the  com  delivered  was  not 
of  this  description.  Much  of  it  was  so  badly  damaged  as  to 
be  almost  worthless.  The  plaintiff  sold  it  as  beet  he  ooold, 
andbiougfatthisaotion  to  recover  the  amount  of  his  loss.  We 
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an  of  opiDion  he  is  entiaed  to  recover, 
ranty  a  redelivery  is  not  neoeBsaiy:   . 
Bawle,  23;  23  Am.  Dec.  85. 
Judgment  reversed,  and  a  procedendo 

If  RiMWToaT  Ctoxmucr  iob  Sals  or  Fkba 
TiOB  that  article  shall  ba  of  marohantaUa  qvalii 
tba:  Meed  t.  ArnddO;  29N.  Y.  866;  86  Am.  ]>a 
Jamee  y.  Charge,  66  Tax.  140;  42  Am.  Bap.  688. 


Ellis  v.  Ambbioan  Aoadbm     i 

[lao  PmnnnTAxiA  Btatb,  a 
DmnmiHT  or  Aonov  on  Cask  vob  KuiSAHoa  o 

nUS  DWCLARATIOK  SHOULD  SATS    SST  FOBTI 

JinMimiiT  raoovared  hj  tha  plaintiff  against  ti 

tioQ  and  €ontinnanca  of  snob  nniaance,  and  tii«  i 

anoa  of  the  nniaanca,  instead  of  chaiging  it  i 

subsequent  to  such  Tordict  and  judgment  and  i 

time,  where  he  waived  the  objection  by  gomg  i 

guilty^  instead  of  pleading  the  former  recovery  I 

not  injured,  because  under  the  plea  ha  waa  no  i 
up  audi  recoTery  as  a  bar  to  a  recovery  for  tha  < 

plaintiff  was  allowed  to  recover  only  for  tha  coi  i 

On  18  ExffTITLBD  TO  DaMAOSB  lOS  CoilTDIVAirOB  C      I 

by  a  former  verdict  and  judgment^  slthoogh  th« 
struotioos  causing  the  nuisance  did  not  material 

Puimivi  Dakaois  iob  OoNToruAjroB  or  Kdisaii 
JvBT,  in  an  action  brought  after  a  former  recover    I 
the  defendsnt. 

Oatb  Closiho  Pbivats  Allbt,  ahd  Bocnr  Oovbbim 
AsBUMBD  TO  bb  NuuAHais  FXB  Sb  by  the  cou 
jury,  in  an  action  to  recover  damages  far  the  coe    : 
nuisances,  brought  by  one  adjoining  owner  aga 
leads  the  alley  waa  made  appurtensnt^  after  a     i 
plaintiff  against  the  defendant,  the  erections  havi  j 
grant  to  the  plaintiff  and  without  his  conssnt. 

OwNSBS  or  Labdb  Boitvdbd  on  Pbivaxb  Allbt,  >  ' 
THXBiov,  HAVB  Samb  Biobis  thbbxin  that  the  I 
ways;  and  if  tha  alley  is  vacated,  the  soil  belongi 

Case,  brought  December  4, 1885|  by  the  A  : 
of  Music  against  John  Ellis,  to  recover  dama  | 
obstruction  of  a  right  of  way.  The  first  am  I 
the  declaration  alleged  that  the  defendant; 
1884,  and  on  divers  other  days  and  times  1: 
and  the  commencement  of  Uie  action,  wroi 
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ribusiy  plaxsedand'eroctedcBveni  Axin^  gatefl^  0liedlfing^y.board^ 
piles  of  manure,  and  other  materials  over  eeituir  oHeya^  wfiicb 
were  and  still  are  greatly  obstructed' thereby:  The  defimchnt 
pleaded  not  guilty.  Ttappesredthat'tbe^plaintifir owned  two 
lots  fronting  on  the  south  sidb  of  Locust  Street,  in  the  city  of 
PhiladelpHia,  and  extending,  backward  £hmx  the  street*  to  the 
noithiside  ofi  a^pcivata^alley*  teux  feet  wide,  sunning,  east  and 
west,  and  leading  in  to  anflthtteaUsgr-  of  thesaomB  widdi,  lead- 
ing southward  into  Lardner  Street.  The  defendant  also  owned ' 
a  lot  or  lots  abutting  on.  tha  alley^  0|]{)0fiite  the  plaintiff's  lots, 
on  which  he  had  erected  a  stable.  By  the  several  deeds  under 
which  the  g^iies  claimed,  the  lots  of  each  were  bounded  on 
this  alley,  '^with  the  free  ase,  right,  liberty,  and  privilege  of 
the  said  ten-feet-wide  alleys  or  courts,  as  passage-ways  and 
watercourses,  witL  or  without  horses,,  cattle,,  carts,,  and  car- 
riagea,  at  alL  times  fQiiaim'«,4a«ooiProfln. witL.  the.owpeES,  ten- 
ants, and  oecupiem  of  otfaerr  lofai  lKiimding»  tfasreon."  The 
defendant  had  set  somepestBin*  ttie-alley^  andeieeted  a^^ed 
over  it.  A  gate  across  the  alley,  eisected.by  some  oneafter  the 
parties  had  beooma  the.  ownaia.  q£  their.  sespectiFa  lots,. had 
been  removed  by thedefiandantyand  wna cIobmL by him.nighta. 
It  was  also  claimed' that  the- defendamt' cleaned  his  horses  in 
the  alley,  and  had  used  it  foe  a  place  of  deposit  of  manure. 
An  action  had  been,  bnuog^  hjr.  the.  plaintiifagftihflt  the  de- 
fendant, at  No.  3«  September  tffim^.l8&l)  ioas  th&raseotiQn  of  the 
obstructions  on  January*  1, 1880,  and  tireir-  coFnthmanoe  &om 
that  time  up  to  the  bringing  of  that  suit  on  October  30,  1884, 
which  resulted  in  &verdiGtuand  judgment  for  the  plaintiff  for 
ten  dollars  damages^. and  oeetfii  The-  plaintiffl  had.  a.  verdict 
Ibr  four  hundred  dollars,  and  judgmmt'  having'  been  entered 
thereon,  the  defendant  took  tfaiFwrit,  assigning^? errortfaat  the 
court  charged:  L  That,  if  the  alley  should  be.  vacated  at  any 
time,  the  soil  of  it  would  ga-inequaliparts  to  theAdjoining  own- 
ers, unless  it  appeased  that  tixe-SDiL  was:  oontiibuted  more  by 
one  adjoining  owner  than  the  other;  2.  That  parties  having 
the  use  of  an  alley  which  is  free  and  unobstructed  are  entitled 
to  the  same  use  of  it  that  the  public  is  entitled  to  on  its  high- 
ways, and  it  was  wrong  for  a  private  owner  to  shed  over  an 
alley  if  the  other  owners  objected,  no  matter  if  they  are  not 
hgtued  to  any  considerable  extent^  3.  That  the  shed  was  a 
legal  obstruction,  such  as  a  court  of  equily,  in  viiawof  the  fact 
that  there  had  been  a  previous  verdict  upon  the  same  state  of 
afikirs,  would'  have  compelled  the  defbndant'  tdr  tbke*  down; 
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become  the  awmsB  ciftthflirjespeofm  1 
to  obJBOtian  bf  .bj^j  i-patwon  -mho  tcUdmol 
ihe'deMdfi:|;«fe  mo  iflndi  ipmHadg^itm  «] 
•einxier  -jitf  aniallc|y'  Ind  noA^btitotlimi 
6.  lEhaX  if  tke^vdafieoBdAnt  onadb  ontof 
jiaidrlie  wae  liabfeihflndfdR;  i7.  OOnttti 
£tf ueiien  tfat  wMoh  ilhe  .plaintiff  mjm 
A.  Xhflit  the^gHte^iRastfliudi  AQ'DbBtranlis 
iiff  to  Jt'VArdint,  Bndiit  hkob  mfilbiiigitiial 
funall;  S.  Tbattiie'plainAiffaitigbttcaini  i 
.the  ficemen  ^nodld  hare  ^to  iaur  (donra  i 
flould  JiaejAtfliiBam  of  wates;;  JA.  .That  i 
uorde  of  .tbergatto,  .tegetfafir  wiUi  IheidM 
into  a  'idght,  hj  roHBon  ^itf  which  hs  m  : 
^ownership'of  the  aUejr-as  paotiof  tthe  Bt  : 
ibwner  taction  nfltaJilMihfd  !tho  plaJntiffft  i 
he -wAsentiiled  tota tverdiol^  ilL  IThnt  f  * 
.aance  afiar  a  irardiot  ior  ijUie  pluntiff  i 
thesoDidiDJuxy,  howaBadtiUadtoTflOC  i 
would  pimiflh  thotdo&ndaiit  andcoampel  [ 
janoD.  TheraiweiMkfNcaElftin  pQinteof  : 
whidi  it/ia  unaaBOMBijf  totmliice. 

Oeorge  JmCldn^  for  {hej)laintifirin  exm  . 

George  W.  BiOSk  imd  A.  B^lhmy  mSk  i 
in  onoc* 


GoBDOiC,  £!•  J.  1Mb  was  ran  laatiBn  oi 
.the  Amexioan  Aoadamy^of  .Mneio  again  i 
Alleged  .obetiaotion  of  the  plaintiff  fa  ;ri|  1 
-xgpon  twa  certain  jmi^Eate  wbju  .or  all^  i 
j^nrtenant  in  the  phiintiff?B  jiramiaeB.  T : 
the  ftae  <and  mnnhwtnictad  nas  of  the  j  i 
liahfid by  apseKiiouB  verdiot  and  ]n4gnifi i 
Jbelwaen  the  aame  .partioB,  tand  lonnd  in 
oamnan  jglea^  JTa  ^  nf  ^he.aaid  <cosjakiy 
i/BTUXf  .1884y iBo  Idud;  wa  meedmeek  ao ioiaUi 
right.  The  principal  obstructions  compl  • 
wmae  thotttMOtion  by  ihe«de&ndant  <€/  -a-ci 
jdlejiay^andithadskaii^'Of  dt  by  eaanrjmi 
ent  action  is  substantially  for  the  conti 
juoaana^  thm^  JLhe  .nai^.  .alsa  nhargeB 
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Mine.    Ab  this  forms  the  ground  of  one  of  the  exceptions,  we 
may  as  well  consider  it  before  proceeding  farther. 

The  coaneel  for  the  plaintiff  in  error  alleges  correctly  that 
the  narr.j  in  two  of  its  counts,  is  for  the  erection  of  the  obstruo- 
tions  on  November  8, 1884|  and  their  continoance  from  that 
date  up  to  the  bringing  of  the  suit  on  December  4, 1885;  whilst 
the  luifT.  in  the  first  suit  charges  for  the  erection  of  the  obstruc- 
tioDS  on  January  1, 1880,  and  their  continuance  from  that  time 
up  to  the  bringing  of  that  suit  on  October  80, 1884.  He  hence 
urges  that  the  narr.  in  the  present  suit  is  in  fault,  in  this,  that 
it  ahonld  have  set  forth  the  previous  verdict  and  judgment, 
•nd  then  charged  a  continuance  of  the  nuisance.  Certainly 
the  rules  of  strict  pleading  require  what  is  here  stated;  but 
what  then?  The  defendant  was  not  injured  thereby.  Had 
the  olgection  been  made  during  the  trial,  the  defect  might 
have  been  cured  by  an  amendment,  and,  at  all  events,  he  was 
not  prevented  from  setting  up  the  former  judgment  by  way  of 
estoppel  to  a  recovery  of  damages  for  the  original  erection. 
Moreover,  had  the  defendant  chosen  to  take  advantage  of  the 
fcrmer  recovery,  he  should  have  pleaded  it  in  bar,  but  instead 
of  this,  he  chose  to  go  to  trial  on  the  plea  of  not  guilty,  and  so 
waived  the  defect.  In  this,  the  case  is  very  similar  to  that  of 
Smith  V.  EUioity  9  Pa.  St  845,  where,  under  the  same  defect  in 
the  declaration,  a  like  objection  was  not  only  made  but  sus- 
tained in  the  court  below.  We  however  held  the  ruling  to  be 
erroneous,  and  Mr.  Justice  Rogers,  in  delivering  the  opinion  of 
this  court,  said:  ^'The  defendant,  instead  of  pleading  the  for- 
mer recovery  in  bar  of  the  action,  pleads  the  general  issue.  It 
is  not  denied  that  the  defendant  may  give  in  evidence  a  for- 
mer recovery  in  an  action  on  the  case  for  a  nuisance  under  the 
plea  of  not  guilty,  but  it  is  not,  as  the  court  ruled,  conclusive.'' 
A  similar  mistake  was  committed  by  the  court  of  common 
pleas  in  the  case  of  FM  v.  Bennett^  110  Pa.  St  181,  and  was 
eorrected  here.  These  cases  rule  the  point  in  controversy,  and 
sustain  the  court  below.  Nor  was  the  defendant  injured 
thereby,  for  of  the  previous  verdict  he  had  all  the  advantage 
to  which,  under  his  plea,  he  was  entitied,  since  the  plaintiff 
was  allowed  to  recover  only  for  the  continuance  of  the 
nuisance. 

'  As  most  of  the  remaining  assignments  are  altogether  with- 
e«t  merit,  we  will  pafls  them,  and  notice  but  one  or  two  of  the 


II  is  allefsd  that  the  obstructions  did  not  materially  injure 
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the  plaintiff,  and  therefore  no  damages 
as  they  were  a  constant  challenge  to  i 
have  a  free  and  unobstracted  way  over 
view  of  the  fact  that  a  recovery  was  hac 
nuisance,  this  doctrine  cannot  be  ente 
no  injury  to  the  plaintiff,  there  coold  b 
very  definition  of  a  nuisance  is,  "  any 
works  hurt,  inconvenience,  or  damage ' 
diet  conclusively  established  the  fact  thf 
tions  came  within  the  definition  here  giv 
when  first  made  were  nuisances,  how  < 
avoided  that  their  continuance  must  be 
V.  Danley,  20  Pa.  St.  85,  67  Am.  Dec.  680 
tion  for  the  continuance  of  a  nuisance  b  j 
the  plaintiff  was  entitled  to  such  punit 
compel  the  defendant  to  abate  the  nuic 
the  erection  was  of  great  value  to  the  del 
age  to  the  plaintiff  inconsiderable.    Thi 
restatement  of  a  doctrine  as  old  as  the  < 
may  trespass  upon  another's  right,  how< 
right  may  be.    On  both  reason  and  am 
assignment  under  consideration  canno 
may  here  also  call  attention  to  the  b^i  i 
of  the  exception  which  impugns  the  ins 
might  give  punitive  damages. 

Again,  it  is  urged  that  the  learned  jud 
that  the  gate  closing  the  alley,  and  the 
fer  Be  nuisanoe.  But  how  could  he  ass 
in  the  &ce  of  the  former  verdict?  A  gai 
an  obstruction,  depending  upon  droumsi 
this  case,  properly  defined,  and  left  to  th 
way,  on  which,  at  the  time  of  the  said  grai 
the  grantee  suffers  it  to  remain  an  indei 
must  be  construed,  as  was  held  in  Oonneri 
80,  to  have  been  taken  subject  to  that  en< 

But  dearly  this  rule  cannot  be  applied 
present,  where,  at  the  time  of  the  grani 
obstruction,  foe  otherwise  the  co-grantee  v 
to  alter  the  conditions  of  the  grant  at  an 
fit  so  to  do.  The  same  rule  must  apply  t 
alley.  Not  only  did  the  former  verdict 
acter  of  the  erection,  but  without  it,  the 
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umlly  aidfiey  By  what  authedtgr  did  Ellie  undertake,  witboot 
'.the  asBent  of  the  academy,  to  make  uae  of  the  way  in  thk 
manner?  It  ie  true,  the  owner  of  the  fee  may  uae  the  aervieilt 
aoil  ae  .he  pleases,  so  that  he  doea  not  interfere  with  the  right 
of  his  grantee,  but  Ellis  was  not  the  owner  of  the  fee,  and 
hence  could  not  arrogate  to  himself  -tiie  rights  of  such  owner. 
The  Tight,  whether  in  the  fee  or  only  in  the  way,  was  oonoman 
to  'both  parties,  so  that  neither,  withoutthe  assent  of  the  other, 
.had  the  right  to  alter  the  character  of  the  alley  in  any  par^ 
.tioular.  Nor  did  the  couvt  err  in  charging  that  parties  who 
ore  entitled  to  a  free  use  of  an  alley  have  the  same  right  in 
it  that  the  public  has  in  its  highways,  and  that  if  the  way  in 
this  case  were  "Viicated,  the  soil  would  belong  to  the  plaintiff 
and  defendant. as  tenants  in  common.  By  the  several  grants 
to  these  parties,  their  propertiss  were  not  only  bounded  on  the 
alley  in  controversy,  but  it  was  made  ajipurtenant  to  those 
properties.  Nothing,  ttievefore,  wna  left  in  the  owner,  and  if 
the  fse  did  not  vest  in  these  grantees,  it  is  hard  to  tell  wheoe 
it  is.  The  case  is  veiy  imuch  .like  that  of  Holmes  v.  ^Hiing' 
hamy  7  Com.  B.,  N..8.,<329,  in  whioh  Cockburu,  C.  J.,  says: 
''The  direction ^complai ned  of  is,  that  the  ksarned  judge  told 
the  jury  that  there  waa.a  preaun^ption  in  theoase  of  .aipri^mte 
way  or  occupation  jroad  ibetween  .two  j>rqperiies,  that  >the  soil 
of  the  road  belongs  uaque'Od.imdium  to  the  owners  of  the  ad- 
joining property  on  either  side.  Tiuit  [piopeaition,  eulj^ect  to 
the  quaUficBtion  whiohl-ahall  pisBent]^  mention,  tand  ;wliich, 
I  take  it,  was  .neeftflsar i  ly linvolved  in  whatBfiorwarda&ll  fsom 
the  learned  ju4ge,  is,in  mff  opinioiv,  a  ^coEivct  one.  The  aamo 
-principle  which  applies  *to  a  j»nblic  xoad,  and  which  is  tbe 
foundation  of  the  dootidne,  seems  to  .me  to  apply  with  oqual 
force  to  the  case  of  a  (privaite  i»ad."  Jks  the  doctrine  ham 
stated  seems  to  be  ixaasonable  snd  iMiund,  we  .csonot  undar- 
fitand  why  sweisfanuld  }not  adopt  ii.  It  Beena  to  i>e  judmittod 
that,  were sthe  alley  public,  itsiVAoation  would ivestin  each^if 
the  parties'tbe  unencumbeoRedtOiie  ;half  of  the  iierin.seveBal^f 
^md  why  this  ^should  orot  apply  ito  a  pri^uUe  fway^  wheia,^ just 
as  in  the  case^of  la  j^blic  way,  by  the  grant  it  was  made  jy»- 
ipurtenaoat  to  the  ^several  propesties,  me  voanaot  nnrienitanfl. 
Without  dwelling  further  on  the  assignments  Afxcnor,  we  am 
ied  to  the  conclusion  that  in  no  particular  was-theseta^nistxial 
in  the  court  below.  * 

The  Judgment.is  laffivmed. 
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.I'oBia»;BicovxRT.BQB  NvmAXCB  sqm  kot  B4&A  SoxfliQiDZBT  Beoov- 
SRT  for  the  coafciiraaiioe  of  th&Mmo  nniaasioer.'^ynM  ▼.  Mhm&apdiia  tie.  H^p 
Cb.,  tfinn.  1888. 

BxsHFLAKT  ID^MAoas  SAT  VI  ^Bbwvmii)  iMiw  Vviuiiei  It  Ow- 
TOnnn><tftBrtf»fdi<fe«Bt«MMng^e  iiiimimi  jMiBiiT>  AJMi  9  Bag.  L> 

a  Id.  UkliMmdkv.Y.  Ami9,2Jld,  399. 


EiBB  Xnsubanoe  Patrol  u  Boxd. 

[120  PSNMSTLTAIIIA  BTATI,  6M.) 

Taub  Tb8T  ov  Lioal  Pubuo  Chabitt  is  OBjacT  SovroBT  ip  BB^iTinm)^ 
the  pnrpoeo  toiilnah:tfaBcifb»to:heitVplMl,'radjMtllM  the 

donor. 

TjmjWLxru'l^jKnm,-^0(mfien^n''9vBmo^emuBrrT  '#faBn  tliv  eftjeit  d  its 
•JiieHi— ftii'ii'to'pXtoiHi  will  am  l&iMul  ..pBopnty ai  and  OGntignas 
(to  Jtamins  TwiilflhBff,  it  ^gnwating  tiiftt.tiM'^oompaigr2Biule.iio«U«iiiui- 
tuA  in  tsavi^g  and  piolectuig  ^pvqper^y  between  j^r^perty  insored  and 
not  inenred,  andHhatit  was  withont  capital  stock  or  moneyed  capita], 
and  no  prdflts  or  dirxdends^wflre  nnde  tnd  divided  -flonong  ik»  eoipega- 
'tofB,'^ftwu^h4t^is4pqipert<fl.''ny*iiis  ^dlnntiiiyiBBBfafllwi  Aiima  jsf  *  fins  i&« 


£«nuiL  .OflWAWTf  Coaaamnwa  Puauo  XSoABOXf  JS  hot  Xia- 
Bui  voB  Nboliobnob  ot  ns  EiCFLOTBiSy  it  having  no  property  or'fnnds 
other  than  that  contribnted  for  the  pniposes  of  eharity. 

(Cajs  by  JHha  .ludonr  land  juinor  Bon  ti  Charks  B.  Boyd 
<%gaiDfit  tbo  EixBjIaauranee.£atiQl.af  the  Ci^  of  Philadelphia^ 
.a  corporation,  And  r  JameB  JL.  .Hittchioaon  and  JLndrew  C. 
JCoQcbogej^yiwo  of  JLtsjampkgrjQeay  to  jecover  damages  for  the 
J^illingvof  Bc^d.thioqgh  the  all^iged  ji€(gl|gence  of  .the  defend- 
ants. It  appeared  that  the  company,  a  few  d^s  after  a  fire 
JiAduMUUixred  in  .a  cestain. store,  sent/Hutohinstm  and  .Eoocho- 
tgey , ctwoofits ipajml mflq, to iremove  the  taqpaulins  which  had 
rbaan»usad.bylheicongiany  jomihe  fianxth.  floor  of  the  building 
.to  jEotact  the  goods  ihexein  bam  iigury  by  water.  The  men 
ioldfid  the  .tarpanliofl  into  bundles,  ^n4,  instead  -of  lowering 
.them  by  Axaofmuent  hoist,  Xheff  determined  to  pitch  them 
out  iif  ihe  window  to  ihe  jiavement  hdlow.  Koochpgey  went 
And  stood  ^^pofllhe%sidawalk  to  warn  j)aB8er6-by,«and  'Hutch- 
inaonjremainedin  the  fomtth^toior  and  ihrew  out  the  bundles. 
While  tl^y  w»sektbns  .eqg^ed,  ihe  -iieceased  came  out  of  his 
^jtoie,  Aiewdfion  above,  started  to  areas  the  street,  but  turned, 
and  whilo.iyjproaching.the  sidewalk,  was  struck  by  a  bundle, 
%oausing.ixjJ]mes  from  which  be  .died.  The  deeeaaed  was  very 
jaaarrsighted,  jmd  wore  spectacles.    Koochqgey  cried  out  to 
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him,  but  it  was  too  late.  The  bundles  were  quite  large,  and 
each  weighed  about  fifty  pounds.  The  court  ordered  a  non- 
suit as  to  the  company  and  Eoochogey,  and  the  jury  rendered 
a  verdict  against  Hutchinson.  On  error,  the  supreme  court, 
in  Boyd  v.  Insurance  Patrol^  113  Pa.  St.  269,  affirmed  the  judg- 
ment  as  to  Eoochogey,  but  reversed  it  as  to  the  company.  On 
this  second  trial  against  the  company,  as  defendant,  verdict 
and  judgment  were  recovered,  whereupon  it  look  this  writ  of 
error.    The  questions  involved  are  stated  in  the  opinion. 

George  W.  Biddle,  Arthur  Biddie,  and  H.  La  Barre  Jayne^ 
for  the  plaintiff  in  error. 

George  JunJbin,  for  the  defendants  in  error. 

Pazson,  J.  When  this  case  was  here  upon  a  fbrmer  writ  of 
error  (see  113  Pa.  St.  269),  we  did  not  decide  the  question 
whether  the  Fire  Insurance  Patrol  was  such  a  corporation  as 
to  be  exempt  from  the  rule  of  respondeat  superior^  for  the  rea- 
son that  we  had  little  before  us  but  the  charter  itself  and 
that  was  not  regarded  as  sufficient  to  show  satisfactority  the 
character  of  the  corporation.  The  case  now  comes  up  to  us 
with  additional  light,  and  we  have  no  difficulty  in  arriving  at 
a  conclusion. 

Of  the  forty-two  assignments  of  error  I  shall  discuss  only 
six;  viz.,  the  thirtieth  to  the  thirty-fifth,  inclusive.  The  first 
five  of  these  assignments  present  in  various  forms  the  question 
whether  the  Insurance  Parol  is  a  public  charity,  while  the 
thirty-fifth  alleges  that  the  court  below  ened  in  not  giving  the 
jury  a  binding  instruction  that  the  defendant  was  not  liaUe 
in  this  action. 

As  disclosed  by  the  charter,  'Hhe  object  of  the  corporation 
was  to  protect  and  save  life  and  property  in  or  contiguous  to 
burning  buildings,  and  to  remove  and  take  charge  of  such 
property  or  any  part  thereof  when  necessary.''  As  disclosed 
by  the  evidence,  it  appears  to  be  a  corporation  without  capital 
stock  or  moneyed  capital;  that  it  is  supported  by  voluntary 
contributions  derived  from  different  fire  insurance  companies; 
that  its  object  and  business  is  to  save  life  and  property  in  or 
contiguous  to  burning  buildings;  that  in  saving  and  protect- 
ing such  property,  no  difference  is  made  between  property  in« 
sured  and  property  which  is  not  insured;  that  no  profits  or 
dividends  are  made  and  divided  among  the  corporators. 

Passing  by  for  the  present  the  question  of  a  public  charity, 
it  seems  plain  that  this  corporation  might  well  have  been 
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cieated  by  the  state  in  aid  of  the  miinic 
city  of  Philadelphia.    It  is  one  of  the  i 
nmnicipal  government  to  sappress  and 
this  porpose  the  city  has  a  paid  fire  d 
taken  the  place  of  the  ydanteer  fire  d\ 
nistence.    It  is  as  mnch  the  province 
save  life  and  property  at  fires  as  to  exti 
the  Fire  Insurance  Patrol  might  well  I 
an  auxiliary  to  the  city  government^ 
direct  controL    That  it  aids  the  city  ai 
alter  the  fad  that  it  is  still  an  auxiliary 
emment,  performing  functions  which  tl 
properly  perfcnui  just  as  did  the  old 
ment 

Isthelnsuranoe  Patrdlapublio  charit 
learned  court  below  held  that  it  was  not, 
the  main  object  of  the  institution  was  to 
companies,  who  were  the  chief  contribi] 
other  words,  the  learned  judge  tested  the 
of  the  institution  by  the  motives  of  its  coi 
be  driven  to  the  same  conclusion  were 
ney's  definition  as  found  in  his  argume 
case,  as  the  test  of  a  public  charity,  where 
ever  is  given  for  the  love  of  Ood,  or  for  tl 
bor,  in  the  catholic  and  universal  sense 
motives,  and  to  those  ends,  free  from  t 
every  consideration  that  is  personal,  privi 
is  undoubtedly  charity  in  its  highest  and 
Recording  Angel  might  well  point  to  it  w 
it  may  be  the  test  in  the  Great  Hereafter, 
it  to  the  transactions  of  this  wicked  world 
to  serious  embarrassment    In  the  first  p] 
practicable,  for  it  is  Ood  only  who  can  loo 
judge  of  motives.    In  the  second  place,  if 
omniscience  and  were  to  apply  it,  what  vi 
How  many  of  our  noblest  and  most  use 
would  stand  such  a  test?    How  many  < 
charities  are  made  out  of  pure  love  to  Gc 
free  from  the  stain  or  taint  of  every  oon8i< 
sonal,  priTate,  or  selfish?    Who  can  say  1 
who  founds  a  hospital  or  endows  a  coUe 
name  thereon  in  imperishable  marble,  dc 
Ood,  and  love  to  his  fellow,  free  firom  the  £ 
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Ye^yJfl  thfl  honpital  or  the  jcoUoge^njr  the  Iowa  public chanfy 
l>eHQaiifle  Jthe  pmnaiy  jotoaotvof  the  JDunder  or  donor  may  have 
.been  to^alifsriuB  vaniiy,  and  Jiand  dawnJo  poBtentyA  name 
wixioh  othecwiae  would  iiaxse  pesiBhed  with  his  millionuT 
There.is  oatentationin  jpiiiWy  ab  wall  as  in  .the  other  trana- 
actionsef  life.  In  flomfl  mrtanofla  danationa  to  pablic  charitiaa 
.may  he.in  jiart'dae  ioihia  cauai^;  injothac^ihexe  m^  be  the 
CTfpefltfttion  of  iadireot  :pftcnniaTy  gain.or  zetuxo.  TherproliNi- 
aional  man  iviho  »giveB  iieely  Jto  Jiia  .chmrch  may  not  be  in- 
aenaible  to  the  Jhct  that  liberality  ""^^f^^r^m  ^isnde  ^^^^  lynnrwi^mfta 
inriwaam  xdienti^ga  £loiled  i\p  wiHiin  jnany  atgiflto  a  publio 
fihaxiti^y  theze  JB^taaoret  .motLvi^y.knonin  jonlf  to  ihe  Beflmhpr 
i3f  all  heartB.  JtjnayJbe  toibemBfitihe-donorinihiB  world, or 
to  Bave  his  soul  in  the  next.  It  wonld  be  as  vain  as  it  wonld 
he  nnprofitable  for  j^  Knuna-n  4rihiinftl  io  ffp^^xif'^i^  ^9^^  ^® 
inoli'VfiB  jof  men  Jn  anch  uQaaas.  JTar  is  it  (nacaBsary  ior  any 
legal  jmipase.  The  joon^y  whioh  Js  aelfififaly  ^gimen  io  public 
chan^  iloeB;aB  much  [goodie  .that  whichis  centribnted  from 
A  highar  jnotLyi^,  And  :in  a  Iqgal  sBenaa  Ihe  donor  most  have 
aqnal  CBedit.theififdr.  W«  ^auatlook  elaewhezeior  a  definition 
of  A  legal  jiublio  chari^. 

Jn  Motion  ^.  J3t6i^|>  4/  Dttr&oniy  B  Vea.  ADS^yit  mas  raaid  .by 
£ir  William  .Clrant  that  Ihoflo  jaupoaas  arexonBidaied  chaxi- 
iahle  which  are  Anumezated  in  ibejBtatstejof  A3  JUixabethi  or 
Which  bgr  analogy  are  deemed  within  its  J|pint  and  intend- 
Tnent.  It  is Jtme ihat ibis  statute^  Elisabeth  ib Jiotin  force 
in.PeiinQylvAnia,i)utits  prim4pleB;a]»A  jiastof  the  onmmon 
law:  Cix8Mon.^s  ^gpeoZ,  SO  Pa.£LiA50.  IsxBniiBh.Mumum  v. 
WhiUf  2  Sim.  &  ifit.  596,  a  ^chariiable  rgift  was  defined  to  be 
''Avei^  £ift  ibr  a  public  jpa^posu^  whefbar  Jooal  ^or  general, 
at&ough.netaxhariiableuiBB  within  theoamraon  And  jnaarow 
sense  of  those  woids."  In  Jomes  v.  MUUeuMf  Ajnhlffl;,  651, 
Xord  Camden  giirea  this  jxraotioal. definition,  imi:  '^;gi£t  to  a 
general  public  use  which  extRuds  ioihe  joor  as -well  "as  to  ihe 
rich.''  This  definition  .has  baenjepaatedlyiiHB^royjed  .by  this 
and  other  'Oonrta:  See  Wright  v.  Idn&^S  Ba.  St.  ASS;  (hgge'- 
9kaU  ▼.  PdUm,  7  Johns.  XIh.i2SM;  U  .Am.  .Dae  i7iL;  MUjaid  y. 
Eeymcid^  1  £hilL  ilh.  ISl;  £exviiBi  v.  i7ac^,  2A  .How.  506; 
JjoLchaou,  Y.  fUIUp4,I4-illa^v£5& 

Ibeashrief  citaiionsiromiha^SngliRh  anthoritiaaarejcleemed 
sufficient  I.nowjtum  to  our^iwn  and  otfaer.atatea.  In  Cww- 
movCm  Apgp£al^2Q  Pa.  St.  437,  this  CDUzti  After  citing  with  Ap- 
proval jJsaM%  V.  '^SZZianui,.st{pm,.aaid:  ^^n  .osder  ia  faBreitahi 
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resorted  to  the  preamble  of  the  act  of  Parliament,  43  Elisa* 
beth.  That  enamerates  tvfeittjH>Qe,  and  among  them  are 
found  the  following:  Repairs  of  bridges;  r^airs  of  ports  and 
havens;  repairs  of  causeways;  repairs  of  sea^banks;  repairs 
of  highways;  fitting  out  soldierB;  other  taxes.  And  beyond 
the  enumeration  contained  in  that  act,  many  other  gifts  have 
been  recognized  as  common-law  gifts  to  charitable  uses;  for 
example:  for  cleandng  the  streets;  maintenance  of  houses  of 
correction;  for  the  true  labor  and  ex^oise  of  husbandry;  for 
pubUo  benefit.  These  cases  and  many  others  are  collected  in 
Magill  v.  Browfij  Brightly,  347.  It  is  true,  the  statute  of  Eliza« 
beth  is  not  in  force  as  a  statute  in  Pennsylvania;  but,  as  be* 
fore  stated,  its  principles^  ore  pi^tof  our  common  law.  The 
case  of  Magill  v.  Broum^  mpra^  waa  a  Pennsylvania  case,  and 
there  it  was  held  that  a  bequest  for  a  firevengine  and  hose  was 
a  gift  for  a  charitable  use."  In  Jaetaon  v.  PfttStps,  14  AUen, 
556,  a  charity  was  defined  by  Justice  Gray  as  fbllows:  ^'A 
charity,  in  legal  sense",  may  be  more  fiilly  defined  as  a  gift  to 
be  applied  consistently  with  existing  laws,  for  the  benefit  of 
an  indefinite  number  of  penaons,  either  by  bringing  their 
minds  or  hearts  under  the  influenoe  of  education  or  religion, 
by  relieving  their  bodies  from  disease,  sufibiing,  or  constraint, 
by  asdsting  them  to  establish  themselves  in  life,  or  by  erect* 
ing  or  maintaining  public  buildingfi  or  works,  or  otherwise 
lessening  the  burdens-  of  government."  This  definition  has 
been  cited  approvinj^y^  not  only  by  text-writers,  but  by  other 
court&  In  MiUer  y.  Porter ^  58  Pa.  St.  292,  there  was  a  be* 
quest  by  Porter  to  a  university  which  was  to  bear  his  name, 
and  this  court  said:  '^  You  say  it  [the  Porter  Universily]  was 
not  founded  to  promote  religion  or  religious  education,  but  to 
immortalize  the  founder,  and  therefore  it  was  not  a  charity. 
If  the  premises  be  granted,  the  conclusion  does  not  follow, 
because  though  it  hie  no  stamp  of  rdigion,  and  the  selfish- 
ness of  motive  may  take  away  from  it  the  high  and  abstract 
quality  of  a  Christian  charity,  yet  it  was  to  be  a  seat  of  learn* 
i^gv — A  university, — a  center  from  which  the  rajra  of  edr 
oated'  intelligence  weoe  to  radiate  in  all  direetions;  and 
to  fcund  a  aohooMiouso  at  the  croesHxiads  of  a  townshijr 
a  legal  oharity,  though  the  adfi^  motive  be  appazant,  r 
mare.  tOi  found  ooch  a.  university  is  a  legal  charity; 
9^  charity  within  the  legal  sense  of  that  ward,  Vtm 
as  much  within  the  purview  of  the  statute  as  a 
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to  the  West  Town  Schoolt  and  Price  v.  JIfcunoell  roles  (he 
case.''  Following  in  this  line  of  thought  is  Manners  ▼. 
Library  Co.^  93  Pa.  St.  165,  where  it  was  held,  in  the  case  of 
a  public  charity,  that  the  intent  of  the  testator  will  not  be 
defeated  because  a  secondary  intent  may  be  illegal,  for  if  it 
be  unlawful  it  will  be  disregarded.  In  Appeal  of  Humane 
Fire  Company^  88  Id.  889,  it  was  distinctly  ruled  by  this  court 
that  the  association  was  a  public  charity.  That  company  was 
one  of  the  members  of  the  old  volunteer  fire  department  of 
the  city  of  Philadelphia,  was  organized  for  the  purpose  of  ex- 
tinguishing fires,  and  was  supported  just  as  the  Fire  Insurance 
Patrol  is  supported,  by  voluntary  contributions.  It  is  true, 
many  of  its  contributions  came  from  private  citizens,  but  I 
am  unable  to  see  any  distinction  between  contributions  to  a 
fire  company  or  insurance  patrol  made  by  individuals  and 
those  made  by  corporations.  In  both  cases  a  corresponding 
benefit  is  expected.  It  would  be  idle  to  say  that  the  insur- 
ance companies  do  not  expect  to  diminish  their  losses  by  their 
support  of  the  Insurance  Patrol.  But  has  the  private  citizen 
who  contributes  to  a  fire  company  any  higher  motive?  Docs 
be  pay  his  money  out  of  love  to  Gkxl  and  love  to  man?  or  does 
he  pay  it  to  protect  his  property? 

It  will  bo  noticed  that  in  no  one  of  the  cases  cited  is  the 
motive  of  the  donor  made  a  test  of  a  charity.  While  it  is 
true  that  a  gift  within  the  definition  of  Mr.  Binney  is  a  good 
charitable  use,  and  in  a  moral  sense  perhaps  the  best,  it  has 
never  been  held  that  said  definition  is  a  test  of  a  charity.  On 
the  contrary,  this  court  held  in  Martin  v.  McCord,  6  Watts, 
493,  30  Am.  Dec.  842,  that  the  accession  to  a  charity  need  not 
be  by  gift,  but  may  be  by  contract;  and  that  the  accession  to 
the  charitable  use  from  one  who  gave  ground  for  a  school- 
bouse,  if  the  neighbors  would  go  on  and  build  a  decent  house 
on  it  for  the  benefit  of  the  neighborhood,  and  for  the  benefit 
of  his  grandson  John,  whom  he  wished  to  send  to  school,  was 
good;  and  Sergeant,  J.,  said  *'not  as  a  gift,  but  as  a  purchase 
for  a  valuable  consideration,"  and  the  neighbors  were  the 
trustees  for  a  charitable  use.  And  in  Miller  v.  Porter^  eupra^ 
we  have  already  seen  that  this  court  expressly  repudiated  the 
idea  that  the  selfish  motive  afiected  the  legal  nature  of  the 
gift  or  use,  and  held  that  the  object  of  the  bequest  only,  and 
not  the  motive,  governed  its  legal  efiPeot  The  true  test  of  a 
legal  public  charity  is  the  object  sought  to  be  attained, — the 
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purpoee  to  which  the  moDey  is  to  be  appi 
of  the  donor. 

Our  concIuBion  ie,  that  the  Fire  iDSim: 
delphia  is  a  public  cliaritable  institataon;       i 
ance  of  its  duties  it  is  acting  in  aid  and  in  < 
government  in  the  preservation  of  life  ai 
It  remains  to  inquire  whether  the  doctri      i 
perior  applies  to  it.    Upon  this  point  we  i 
It  has  been  held  in  this  state  that  the  di 
fires  and  saving  property  therefrom  is  a  p     I 
agent  to  whom  snch  authority  is  delegate< 
and  not  liable  for  the  negligence  of  its  enc 
trine  was  affirmed  by  this  court  in  Knit 
ddphiay  15  Week.  Not.  307,  where  it  was  Bi 
court  did  not  commit  any  error  in  enterin     | 
defendant  upon  the  demurrer.    The  meu    \ 
partment  are  not  such  servants  of  the  mu    i 
as  to  make  it  liable  for  their  acts  or  neglig    i 
are  of  a  public  character,  and  for  a  high  ox 
fii.    The  fact  that  this  act  of  assembly  di<    i 
gaiory  on  the  city  to  organize  a  fire  de] 
ci4ange  the  legal  liability  of  the  municipal    . 
of  the  members  of  the  organization.    The  i   i 
exempts  the  city  from  liability  for  the  act 
applies  with  equal  force  to  the  acts  of  the 
would  seem  from  this  and  other  cases  to  n  . 
as  respects  the  legal  liability,  whether  the  ; 
forming  such  public  service  is  a  volunteei  i 
City  of  New  Haven^  88  Conn.  879;  9  Am.  B  | 
Men  of  Devon^  2  Term  Rep.  672;  Feoffees  o, 
V.  Sm,  12  Clark  &  F.  606;  Riddle  v.  Ptopr  i 
7  Mass.  187;  6  Am.  Dec.  85;  McDonald  v.  i  ! 
end  Hoepital,  120  Mass.  432;  21  Am.  Bep.  i 
euranee  Patrd^  113  Pa.  St.  269.    But  I  wil 
subject  further,  as  there  is  another  and  hi{  I 
which  our  decision  may  be  placed. 

The  Insurance  Patrol  is  a  public  charity;  i 
or  funds  which  have  not  been  contributed  f( : 
charity,  and  it  would  be  against  all  law  and  i 
those  trust  funds,  so  contributed  for  a  special 
pose,  to  compensate  injuries  inflicted  or  o: 
negligence  of  the  agents  or  servants  of  the  ]: 
be  carrying  the  doctrine  of  respondeat  superioi 
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able  and  dangeituuf  losq^lL  That  doaftrine  n^  at'  hmi^  bb  I 
once  before  observed,  a  bard  rule.  I  trust  and  bdlflfva  it  will 
never  be  ^danded  tD'tlte  sireepingr  aimgp  oH  piabUo'  ohaiitieB; 
to  the  miBapplieation  o£'  fiinda^  spMsiadli^  eontdbnted*  fiir  a 
public  charitable  puipoM,  to  erbjeotainot  auntGuapiataf  bjr  tha 
donors.  I  think.it  maj  be  safbly  aaaomed  tliat  pamta  tms* 
tees,  having  the  contBol  of  monegr  oantrifaoted  for  ai  spseifio 
charily,  oould  not,  in  caeeiof  a  imii  oommitted  by  one* of  their 
members^  c^PP^y  the^fiind^intfaeir handfftothe  paymentof  a 
judgment  rsoovared  therafioor.  A  pubHc^  ohariiy,  whether  ixi«- 
corporated  or  not^  is  but  a  trustee^  and  is  beiindto^appljF  iti 
funds  in  furtheiBnae  of  the  charitjFva™!  not  oth«mBe.  Ttd» 
doctrine  is  hoary  with  antiquity,  and  premlff  alike  in  this 
country  and  in  England;  where  it  originated  as  early  as  the 
reign  of  Bdwaid  V.,  and  it  w«b.  announoed  inthe  Yeap-Boeik 
of  that  period.  In  FeofflBu  of  MmoV^  HfmpiUdi  v.  Rxm^  13 
Clark  &  F.  506,  a  penx>n  eligible  for  admiarion  to* the  hospital 
brought  an  action  for  damages'  against'  the  trustees  for-  the 
wrongful  refusal  on  their  part  to* admit  him.  The  case  was 
appealed  to  the  house  of  lords-,  when  it  was  unanhnouriy  held 
that  it  could  not  be  maintained.  Lord  Cottonham  said^  "It 
is  obvious  that  it  would  be  a  direct  violation^  in  alii  cases,  of 
Ihe  purpose  of  a  trust  if  this  could  be  done;  finr  ttoca  is  not 
any  person  who  ever  created  a  trust  that  pmrnded^  for  pay* 
ment  out  of  it  of  damages  to  be  recov^mt:  fronr  those  who  had 
the  management  of  the  ftmdi  No  8uch>  prorvJsion  has  been 
made  here.  There  is  a  trusty  and  there  are  persons  intended 
to  manage  it  for  the  benefit  (rf  those  who  arap  ta  be  the  objects 
of  the  charity.  To  give  damages  out  of  a  trust  fund  would 
not  be  to  apply  it  to  those  objects  which  the  author  of  the  fund 
had  in  view,  butwould  be  todivert  it  to  &  completely  difiB»ent 
purpose."  Lord  Brougham  said:  "The  charge  is,  that  the 
govemon  of  the  hoqpital  have  illegally  and  improperly  don» 
ttie  act  in  question^  and  therefore  beeause  the  trustees  have 
violated  tite  statute,  therefore — what?  Not  that  they  shall 
themselves  pay  the  damages,  but.  I^at  the  trust  fiind  which 
fiiey  administer  shall  be  made  answerable  for  their  miscon- 
duct The  finding  on  this  point  is  wrong,  and  the  deeree  of 
the  court  below  must  be  reversed."  Lord  Campbell:  *'It 
seems  to  have  been  thought  that  if  charity  trustees  have  been 
guilty  of  a  breach  of  trust,  the  persons  damnified  thereby 
have  a  right  to  be  indemnified  out  of  the  trust  funds^  Tha* 
is  contrary  to  all  reason,  justice,  and  oommon  ssnsa.    Chidi  m 
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pervenion  of  the  intflntioD  of  the  donor  ironld  lead  to  mxM/i 
inooQvenioiit  eonseqtienees.  Tho  tnusteeB  would,  in  thst  CMO, 
be  indemnified  agaimrt  the  consequences  of  their  own  misoon^ 
duct,  and  the  nal  object  of  the  charity  woald  be  defeated. 
Dami^es  am  to  be  paid  tmn  the  pocket  of  the  wrongnloer,  not 
from  a  trast  ftind.  A  doctrine  so  strange  as  the  conrt  below 
has  laid  down  in  the  present  case  ought  to  have  been  sup- 
ported by  the  highest  authority.  There  is  not  any  authority, 
not  a  single  shred,  here  to  support  it  Ko  foreign  or  constitu* 
tional  writer  can  be  referred  to  for  such  a  purpose.''  I  haTs 
quoted  at  some  length  fh>m  the'  opinions  of  these  great  jurists 
because  they  expiess  in  vigofousand  dear  language  the  law 
upon  this  subjeotL  I  have  not  i^ce  to  discuss  the  long  lino 
of  eases  in  Bngiand  and  this*  country  in  which  the  above  prin* 
dple  ia  sustaiiMd.  It  is  -suflScient  to  refer  to  a  few  of  them  l^ 
name:  Biddle  ▼.  Proprietors  of  tho  Locks^  7  Mass.  187;  6  Am. 
Deo.  85;  M'oDonaid  v.  MuooachnooUo  Qmteral  Bot/piUA,  120  Mass. 
482;  21  Am.  Bep.  529;  Shethoumo  ▼.  Tvba  Co.,  21  CaL  118; 
81  Am.  Dec.  151;  Brown  y.  IrihahiiamU  of  Fftmlhaeevi,  65  Ifo. 
402;  20  Am.  Bop.  70»;  MHOtM  v.  CUy  of  BoMand,  52  Ma 
118;  City  of  BUhmoni  t.  Lmg^  17  Gratt.  876;  Ogg  ▼.  CUy  of 
Laming^  85  Iowa,  495;  14  Am.  Rep.  409;  MuHatigh  ▼.  CUy 
of  St.  LouiOj  44  Mo.  479;  Patterten  t.  Pennoyhama  Beform 
ScAoe{,92Pa.8t229;  JfimiaaiJan  r.  IToyor,  62  N.  Y.  160;  90 
Am.  Bep.  468. 

I  am  glad  to  be  able  tosay  that  no  state  in  this  country,  or 
in  the  world,  hss  upheld  the  sacredness  of  tmsts  with  a  firmer 
hand  than  the  state  of  Pennsylvunia.  Not  only  is  a  trustee  for 
a  public  or  private  use  not  permitted  to  misapply  the  toist 
funds  committed  to  his  care,  but  if  he  convert  them  to  his  own 
use,  the  law  punishes  him  as  a  thief.  How  mnch  better  than  a 
thief  would  be  the  law  itself  were  it  to  apply  the  trust's  funds, 
contributed  for  a  charitable  object,  to  pay 'for  injuries  result- 
ing from  the  torts  or  negligence  of  the  trustee.  The  latter  is 
legally  responsible  for  his  ownwnmgftil  acts.  I  understand 
a  judgment  has  been  recovered  against  the  individual  whose 
negligence  oecasioned^  the  injury  in  this  case.  If  we  apply  the 
money  of  the  Insurance  Patnsl  to  the  payment  of  this  judg- 
ment, or  of  the  same  cause  of  action,  what  is  it  but  a  misap- 
idication  of  thetmsfe  ftmd^  as  much  so  as  if  tiie  trustees  had 
used  it  in  payment  of  their  personal  liabilities?  It  would  bo 
aa  aaomoly  to  send  a  tfustee  to  the  penitentiaxy  for  squander- 
log  trast  ftmds  in  private  speculations,  and  yet  permit  him  to 
Ax.  ar.  Bip.,  Vol.  VL  — 4S 
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do  praotioally  the  same  thing  by  maJdng  it  liable  for  hie  torts. 
If  the  principle  contended  for  here  were  to  receive  any  ooante- 
nance  at  the  hands  of  this  oonrt,  it  wotdd  be  the  most  dam- 
aging blow  at  the  integrity  of  trosts  which  has  been  delivered 
in  Pennsylvania.    We  are  not  prepared  to  take  this  step. 

We  are  not  onmindfiil  of  the  fact  that  it  was  contended  for 
the  defendant  in  error  that  the  case  of  Feoffee$  of  Heriot^i 
BoipUal  V.  R0B8  is  in  conflict  with  Merwy  Doch  etc.  Trustees 
V.  OibbSf  L.  R.  1  H.  L.  98,  and  Pamaby  v.  Lancaster  Canal 
Co.j  11  Ad.  &  E.  223.  I  am  miable  to  see  any  such  conflict. 
The  two  corporations  last  named  were  evidently  trading  cor- 
porations, and  in  no  proper  sense  pablic  charities.  In  regard 
to  the  docks,  it  was  said  by  Blackbnm,  J.,  at  page  465:  "There 
are  several  cases  relating  to  charities  which  were  mentioned 
at  your  lordship's  bar,  but  were  not  much  pressed,  nor,  as  it 
seems  to  us,  need  they  be  considered  now;  for  whatever  may 
be  the  law  as  to  the  exemption  of  property  occupied  for  char- 
itable purposes,  it  is  clear  that  the  docks  in  question  can  come 
within  no  such  exemption." 

I  will  not  consume  time  by  discussing  the  f  ase  of  Olavin  v. 
Shode  Island  Hospital^  12  B.  1. 141,  84  Am.  Rep.  675,  which, 
to  some  extent,  sustains  the  opposite  view  of  this  question. 
There  a  hospital  patient  paying  eight  dollars  per  week  for  bis 
board  and  medical  attendance  was  allowed  to  recover  a  verdict 
against  the  hospital  for  unskillful  treatment;  and  it  was  held 
that  the  general  trust  funds  of  a  charitable  corporation  are 
liable  to  satisfy  a  judgment  in  tort  recovered  against  it  for  the 
negligence  of  its  officers  or  agents.  It  is  at  least  doubtful 
whether,  under  its  facts,  the  case  applies;  and  if  it  does,  we 
would  not  be  disposed  to  follow  it  in  the  face  of  the  over^ 
whelming  weight  of  authority  the  other  way,  and  of  the  sound 
reasoning  by  which  it  is  supported. 

The  foregoing  is 'little  more  than  a  reassertion  of  the  views 
of  this  court,  as  heretofore  expressed  in  this  case  by  our  brother 
Clark:  See  Boyd  v.  Insurance  Co.^  113  Pa.  St.  269.  Many  of 
the  authorities  I  have  referred  to  are  there  cited  by  him.  We 
are  now  more  fiilly  informed  as  to  the  facts  of  the  case,  and 
can  apply  to  them  the  law  as  indicated  in  the  former  opinion. 

We  are  all  of  opinion  that  the  Insurance  Patrol  is  not  liable 
in  this  action,  and  the  judgment  against  it  is  therefore  re- 
versed. 


Obabixablb  BsQvnm.  — LegMy  to  a  town,  f or  tiM  poipoM  of  < 
town-hoose  for  traoaacting  town  bosinoos,  ia  Yalid  m  a  oharitoMo  bofMils 
OoggetkaUr.  Pattern,  7  Johns.  Ch.  292;  11  Am.  Doo.  471. 
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9  Am.  iUp.  882;  FUkar  r.  OU^  a/ Bo§tom,  104  Mmi.  87;  6  Am.  B«p.  IMf 
ir3Mb-T.  Oil!r^CbMimMili»19  0bioSt.l9;  2Am.Bep.868;  nototoX^tf 
T.  i/i^or,  66  Am.  Dee.  849. 

Public  Ckabxxabli  laariTUTioyi  abb  mot  Axbwsbablb  bob  KaouoxMCB 
OF  TKBiB  AoBim^  seleoted  with  doe  care:  JUcDohoU  ▼.  itoxicAntrtto  Ot$t0ni 
HotpUai,  120  Mmi.  482;  21  Am.  iUp.  029;  Skaimtrne  r.  rn&i  OsiMr*  <1 
CU.118;  Bl  Am.  1)90.  I6h  Mmrtmiffhr.SL  Lo^UMo.  4Sli  totdru,  Okmt^ 
T.  JU«bMnilA9iK12&.L411;  84  Am.  Bepi  670. 


SoBANTON  City's  Appbal. 

riu  PamnTLTAiiiA  8iAn»  07.] 
MmnoiFAL  CosroBiTioir.  —  Ooubt  of  Equxtt  will  vor-Birjoiir  Grrr  ] 
BBBUXunvo  AVD  EvLABonio  CuLYBBT  Bcmii  a  street^  npon  the  oem- 
pUdnt  of  a  property-owner  alleging  that  hj  reaaon  of  the  inoreaaed 
volume  of  water  oonaeqnent  upon  tlM  work  pcopoeed  hii  lot  will  be  in- 
jnred,  althoni^  for  fifteen  yeara  the  water  waa  carried  through  a  mora 

Bill  in  equity  filed  by  John  Goulden  and  Bridget  Gonlden 
against  the  city  of  Scranton  and  Martin  Dwyer,  to  restrain 
the  reconstmotion  and  enlargement  of  a  colvert  across  Rail- 
road Avenue,  in  said  city.  Other  facts  appear  in  the  opinion. 
The  decree  was  in  favor  of  the  complaiiiant,  and  the  defend- 
ant appealed. 

/.  H.  Burm^  for  the  appellant. 

Law  A.  W(Uer$y  for  the  appelleea. 

Gbbem,  J.  The  master  finds  that  the  plaintiffs'  lot  is  lo- 
cated npon  the  line  of  a  natural  course  ci  surfiEU^e  drainage; 
that  for  some  distance  above  the  lot  this  line  is  marked  by  a 
ravine  in  which  a  small  stream  formerly  flowed,  kept  alive  by 
springs  which  have  since  fdled;  but  that  for  fifteen  years  past 
the  surface  water  has  run  in  this  ravine,  usually  a  small  stream, 
.  occasionally  dry,  and  in  heavy  rains  a  torrent.  It  is  apparent 
that  if  no  culvert  had  been  buUt  across  Railroad  Avenue  for 
this  water  to  go  through,  the  ravine  would  have  continued 
open,  and  all  the  water  that  came  into  it  would  have  flowed 
through  it,  and  in  time  of  flood  would  have  been  precipitated 
upon  the  plaintiffs'  land  without  restriction.  If  the  culver 
were  taken  away  now,  the  same  result  would  follow.  But  f 
preservation  of  the  culvert  is  presumably  necessary  in  ordf 
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tiuitain  tiM  stieet  abofs  it  Wlien  it  was  builti  It  might  as 
QMUyliaiyebeen  built,  iire.  feel wide^  and  fiTS  fiaat  lu^,  as  three 
ftat.  wide  sad  thzea:  fast' high,  bat  tiSD  lettsr  dimeasiaiai  being 
supposed  sufficient,  were  adopted.  It  appears  nowfliej  are  not 
sufficient^  and  therefore  in  rebuilchnip  the  euiTert'  tt  is  made  of 
the  larger  dimensions. 

It  seems,  aather  ongnktr.  that  aa  ixganction  should  be 
awarded  against  suck  an  eseretse  ef  csarponAe  anUunitjr  as 
this.  The  purpose  of  the  increased  size  of  the  culvert  mani- 
festly is  to  carry  off  the  water  in  time  of  flood,  and  thus  pre- 
vent it  from  damming  up  and  overflowing  the  adjacent 
territory.  Certainly  this  is  an  entirely  legitimate  purpose, 
io  be  encouraged  rattKr-than  repressed  or  restrained.  As  the 
whole  of  the  water  soust  hen^  gonvdowir  this  natural  water- 
course if  it  had  'remained  in  »  state  of'  nature,  it  is  diflteult  ta 
understand  why  a  mitigated  flow  through  a  restricted  limit 
should  be  the  subject  of  a  zeatcaining  ii\jiinction^  The  argu- 
ment that  it  was>£ac  fifteen  jeass  eajrried.  thnong}!:  a  still  more 
limited  channel,  and  therefore  that  limit  cannot  new^  be  ex- 
ceeded, is  entirely  wiihoni  foroe.  The  tiiree^feet:  limit  was  not 
a  natural  one,  and  the  case  thetefocQ  is  net  one  of  a  proposed 
increase  in  the  size  of  the  natural  channel,  but  it  was  an  arti- 
ficial channel,,  found  now  to  be  insufficient  in  ske,  and  there- 
fore necessarily  to  be  eulaiged,  hat  still  much.  less,  than  the 
natural  channeL 

The  authorities  cited  in  the  opinion  of  the  court,  and  in  the 
argument  for  the  appellees,  wUdk  hold  Aat*  sorfoioe  waters 
oannot  be  gathered  together,  and  cast  upon  &  dtisen's  land, 
even  by  a  municipality,  or  that  a  natural  channel  cannot  be 
increased  in  size  and  ma<{e  to  carry  an  increased  flewage,  are 
inapplicable.  Having  said  this  much,  ft  iS' only  neeeaBary  to 
add  that  t3ie  diversion  of  an  increased  surflMse  flow  into  the 
natural  drain  or  ravine,  more  than  was  aoeustomed  to  find  its 
outlet  in  that  way,  is  not  the  subject  of  complaint  in  the 
plaintiflb'  bill,  and  noTelief  is  tasked  agsiust  t&e  defendant  on 
that  ground.  The  deeree  made  by  the  court  below  has  noth- 
ing to  rest  upon  in  the  pleadings,  and  cannot  bemtstained.  If 
the  plaint£S|B|  desire  to  obtain  redress  fi>r  an  inereased  flowage 
of  sur&ce  water  into  ttie  natural  drain  by  artificial  means,  let 
them  proceed  in  some  appropriate  form  for  soeh  an  iigury. 
Thej  have  not  done  so  m  tfte  present  proeeedings. 

Decree  reversed,  and  Bill  dismiBsed  at  the  oosi  of  flto  ap> 
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i  aBAXTHB  Plav  OV  Wfl 
hj  mnnioipal'Mitkoritiw  hML  not  bean  jfadkkndj  ■ebeted  Is  i 
vQppoii  aa  Mtioa  igainsfc  iha  mnnicipalKfey  I17  ilie  ow&ar  «f  liad  injmdl  I17 
Iha  «v«fl0irttf  tvtttarirom  fl»  otww:  JBimgaii  ▼.  iMMrior  yaDfcwwiJ^  US 


GoMlKINWEAliTH  ^  IFlTZiUffBttHL 
fim.g«mwtar4ti  Hai,  M^ 
Cmhtwaii  Law** iMTAmr  vzxmi  Mbaxbio  4v  PBOBmR>v  4 

TAViA  CcMm'iTUTUiy,  Artide  I,  aBctaoa  aO,  that  **iia  pewon  Aall  for  iha 
■una  offeBM  t»  twioe  piftin  Jaopardy  of  Ufa  and  limb^'^la  iha  pari!  in 
wUch  «  arfaiiJMt  ■  yl  wliaH  'ha  Ir  ■  agiflai \y  iJm f gfwl  iiMbcfiui  iMfoca 
A  tahBHA  ifBD^psliy  ^av^MBMlp  aad  <anqntait  ta  try  tahn.  Aoat  tiiia 
Jaapav47  ha:ia«t»haw«aaad,  i^ialhanJ  >ttaM^l>y  thaiwdinfcaf  Aha  Jmy. 
In  CAnxAi.  Cao^  CkyuBT  has  Ko  F6im  to  Doohabss  Jnor  aftar  Ilia 
nattt  of  tha  trid,  wifiumt  Hha  oooaaat  of  tha  priaoiMr,  lulaaa 
it    liarainMilyof  iin  jvytoagiaa 

i%Umimmmm4a^m>mttimmhm lilji  aer  Ja  4ha  *wt  «at 

iha  JMgtiKt  tVAiaapfBoaahiqg  aa«id,for  Ilia  «aM*i  h«fa  pawio 
oontuiiia  the  tonn  nntil  tba-oaaa  omha  prqpa4y  ondacL 

JmmammHT  tor  Hwrder.    TheopBuon  MtleBtlie'OMB. 

fil  JIf.  Edwards^  district  atiomej/f  for  the  plaintiff  in  error. 

Pndmith  W.  Qwmier  tmi  Chmriu  H.  WiMm,  fir  tbe  ddend« 


WxixiiMi^''*  1^  dafeodaatft  in.  enpor,  w1k>  were  defcod- 
ABto  bdoW|  viere  indictod  and  pvt  on  tmil  for  murder.  At 
the  eondiMJnn  of  &e  evidence^  the  9ieetioBUi  iavolired  were 
difMWfed  hj  oonaael,  end  the  jaiy,  after  the  charga  of  the 
eovrti  retired  to  deliberate  njpoa  their  veidicL  Thie  inae  oi 
the  ficat  daf  of  Febnauy,  i8&7.  Oa  the  fith  of  the  eaoie 
monthi  which  was  Saturdayy  and  the  last  daf  ef  the  nfular 
tem  of  theoQOE^  the  jwy,  not  heraog  Agreed  upon  a  ¥enliot| 
waa  dieeharged  bj  theoMirty  aotwithrtanding  the  olgeotioa  ^f 
the  defendanti*  Ibe  learned  judge  of  the  ogrer  and  terminer 
•oonaed  the  following  ad^ioation  to  beientesed  on  the.Tninntm; 
''Koii^  to  wit,  6th  Fehruary,  1887,  thejiiry  in  tUacaee  having 
eome  into  eonrt  i«t^atedly,  and  Affinoed  that  they  ea«dd  not 
agieei  and  that  they  had  made  every  paaRiMe^aflbrt  to>  1 
and  that  tbey  still  caninot  agiee,  the  tena  ef  the  court 
«s|i]dnft  (the  ooart  heii^  setiafied  that  itis  uselesa  to  detain 
the  jury  longec,  ihe  jury  aio  dieeharged  ieoBi  the  lorther  4 
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■{deration  of  the  case,  to  which  order  and  discharge  the  de- 
fbndants  except,  at  whose  request  a  bill  is  sealed.'* 

The  defendants  were  again  called  for  trial  in  the  following 
month  of  May,  and  pleaded  specially  the  former  trial  and  the 
discharge  of  the  jory  without  rendering  a  verdict  in  bar  of 
any  further  trial  for  the  same  offense.  The  oommonwealth 
demurred  to  this  plea,  and  the  courti  after  argument,  entered 
judgment  on  the  demurrer  in  favor  of  the  defendants,  and  dis- 
charged them  from  custody.  The  question  thus  raised  is, 
whether  the  facts  set  forth  in  the  special  plea  show  that  the 
defendants  have  been  once  in  jeopardy  for  the  offense  now 
charged  against  them.  If  so,  the  constitutional  provision  that 
'^no  person  shall  for  the  same  offense  be  twice  put  in  jeopardy 
of  life  or  limb,"  is  a  conclusive  answer  to  the  indictment. 

Jeopardy  is  the  peril  in  which  a  defendant  is  put  when  he 
is  regularly  charged  with  crime  before  a  tribunal  properly 
organized  and  competent  to  try  him.  He  must,  under  sudi 
circumstances,  submit  the  suflSdency  of  his  defense  to  the  de- 
cision of  a  jury  of  his  peers.  He  is  in  their  hands  exposed  to 
the  danger  of  conviction,  with  all  its  consequenceisf^  or,  in  the 
language  of  the  bill  of  ri^ts,  he  is  ^'in  jeopardy."  From  this 
jeopardy  he  is  to  be  relieved,  if  relieved  at  all,  by  the  verdict 
of  the  jury.  Unless  some  overriding  necessity  arises  after  the 
jeopardy  begins,  the  trial  must  proceed  until  it  ends  in  a  con- 
viction or  an  acquittal.  In  a  capital  case,  therefore,  the  court 
has  no  power  to  discharge  a  jury  without  the  consent  of  the 
defendant,  unless  an  absolute  necessity  requires  it:  Command 
wealth  V.  Cooh^  6  Serg.  &  B.  677;  9  Am.  Dec.  465.  The  mere 
inability  of  the  jury  to  agree  within  a  few  hours  or  days  is 
not  such  a  necessity:  CcmmonvfeaUh  v.  CIim,  3  Rawle,  498;  nor 
is  the  fact  that  the  regular  term  is  approaching  an  end,  for  the 
eourts  have  power  to  continue  the  term  until  the  case  can  be 
jroperly  ended. 

The  serious  illness  or  insanity  of  the  defendant,  and  the 
illness,  insanity,  or  death  of  the  judge  or  a  juror  engaged  in 
ihe  trial,  have  been  held  to  create  a  necessity  for  the  with- 
jbawal  of  a  juror,  and  a  postponement  of  the  trial;  and  it  is 
not  difficult  to  imagine  other  cases  in  which  a  similar  holding 
should  be  made.  In  this  case,  however,  we  take  notice  of  the 
&ot  that  Lackawanna  County  constitutes  a  judicial  district, 
with  a  president  and  an  additional  law  judge.  The  adjudioa- 
tfoQ  does  not  suggest  any  reason  why  the  term  could  not  have 
been  extended,  and  we  assume  that  there  was  none.    There 
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was  therefore  no  case  of  necessity  presc     ! 
in  the  adjndication,  nor  did  the  lear     I 
put  a  finding  of  such  necessity  upon  tl 
cation  only  asserts  that  ''the  court  is  si 
to  detain  the  jury  longer/'  and  then  <     i 
This  order  was  a  mistake.    It  was  mi     i 
protest  of  the  defendants.    They  were 
order  was  made,  and  its  effect  was  to  en 
ardy  without  a  verdict  and  without  the     i 
were  again  called  upon  to  answer  anc    ; 
the  jeopardy  of  a  trial,  they  had  a  rig    ; 
tion,  to  say:  "We  have  been  once  pu    : 
crime,  and  we  cannot  be  compelled  to     i 
a  second  time  for  the  same  offense.'' 
their  special  plea,  and  it  was  unansw<    i 
monwealthj  15  Pa.  St.  468;   63  Am.  D 
CimmonweaUh,  23  Pa.  St.  12;  62  Am.  1   i 
Commonwealth,  105  Pa.  St.  1;  Hilands 
Id.  1;  56  Am.  Bep.  235. 

There  may  be  room  to  doubt  the  wi  I 
tional  provision  in  its  present  form,  bti 
discussion  as  to  its  effect.  The  justice  >  : 
former  acquittal  or  conviction  is  unqu  i 
tionable;  butapleaof  "once  in  jeopard]  ' 
more  technical,  and  less  substantial  gn  : 
that  there  might  have  been  a  conviction  : 
judge  trying  the  cause  had  not  made  a  ; 
prevented  a  verdict.  It  is  of  no  conseq  • 
takes  he  makes,  if  the  trial  results  in  a  * 
takes  can  be  corrected  on  a  writ  of  em  i 
tried  over  again.  But  if  the  mistake  ]  i 
trial  without  a  verdict,  this  is  remedil : 
made  it  cannot  correct  it.  The  proper  c  i 
correct  it.  The  consequence  is,  that  a  de : 
taking  the  life  of  his  fellow-man  goes  oui 
of  the  reach  of  justice  because  of  a  mistf ! 
an  honest  and  painstaking  effort  to  be  ] 
case  of  HUanda  v.  Commonwealth^  supra 
But  the  constitutional  provision  is  plain, 
by  the  courts  has  been  uniform. 

The  judgment  entered  upon  the  demu 
Ibre^  and  it  is  now  afBrmed. 
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PROOsrsE  18  nr  Jeopardy  whbn  in  ▲  Ooubt  or  CoMnsnT  Jubibduk 
noK  ho  k  pUuMd  on  tml  vndor  «b  MlioteMot  wflJuiMit  fai  4<M*ta4  wA 
flteneo  tD<«rtun.«0OBnaki«Bs  jttite  T.  ^0«l»  40Ark.M;  S  AflkBt  B^^  Sll^ 
and  note. 

UNllJBCiaAIAT  DuOSLiBO*  OV   JURT  WITBDUT   PBOaKnTS   COVIEXT   «lli- 

ilei  prisoner  io  set  np  plea  of  onoe  in  Jeopifdys  Siaie  ▼•  ITartS^  48  Ark.  8S| 
S  Am.  9t  Rep.  StS,  and  note. 


Gebek  v.  Rtok. 

fin  PBNN8TLVAKXA  BTATR,  UOLJ 

Bqhus.  — In  Jonrr  Orligation,  Yoluntarilt  Amuioeiv  Baob  Obumb 
(>WRS  to  the  otlwre  tho-esefciM  of  good  faith  for  their  Joini  intveet  A 
oonfidantiftl  rekatioL  esiati  hetaMa  them,  each  owoiadnty  toibe.«iiifln 
to  disclose  anything  affecting  the  joint  interest^  and  each  tepiOMnta  the 
others  in  matters  relating  to  the  payment  and  disebaigo  of  their  Joint 
liability. 

I>in>.  —  GONVSTANCR  IN  FORM  OT  DbRD^  '*Tmi»R  AND  SURJWi*''  TO  hOBK 

ov  MosiOAas  seimring  the^giantorls  bond,  ereatesiuowrenant  on  tbs  part 
of  the  grantee  to  indemnify  tiie  grsator  against  the  mortgage  dsbt. 
Lib  Pendens.  —  When  Propebtt  Actually  in  Litioatidn  is  Bqcobt, 
Pending  Suit,  from  a  party  thereto,  though  npon  a  Yaluahle  oonsidera- 
tion,  and  witiioat  ezprena  or  implied  notice  in  point  of  faet,  "the  pnnjiaaer 
is  affected  in  the  sMne 'manner ^as  if  he  had  notice^  said  wil  atooffdingly 
be  bound  by  the  judgment  artdeorae  in  the  suit  Bnt  the  prnvduHMrsI 
land  subject  to  the  lien  of  .a.mortgagB  ib  not  affected  hjii$jpmdn$^  whsaa 
the  title  to  the  mortgage  only  was  involved  in  thcsuit,  and  not  the  land 
itselt 

BuFFosRi  in  t^e  abaenfo  of  Aotaw/to  thcwmteM^^  lfaflfttthB0iaiflrahip.«f 
the  mortgage  was  asit  appeared  upon  the  record,  and  having  niada|pi^- 
ment  in  good  faith  upon  this  assumption,  he  is  entitled  to  proteotiav 
upon  the  principle  that  when  one  ot  two  innocent  persons  must  auflar 
loss  by  the  default^)!  a  third,  their  rights  being  otherwise  equal,  4fail 
one  should  bear  the. loii«whojput  it  in  tbs  poanr  <if  "the  dofauHiar  te  J&- 
flictit. 
Id.— All  Co-oauooRa  «r  Joint  Bond  Ssodrxd  by  Morxoaiw  arr  Lu« 
RLR  for  the  amount  of  the  bond,  although  the  purchaser  of  the  land 
aubjeotto  the  mortgage  has  disdiarged  -tie  latter  by  'payment  to  'the 
mort^agae  ol  jaoord^jnidi  payment  having  bean,  madaon  good  faith  ami 
withont  Botiee  thst  the  debt  seenrad  hy  ibe  bcnA  was  pagrabloitoiaB- 
other;  and  in  a  suit  against  the  obligors,  in  which  •anch  jairrhaaar  la 
made  a  party  defendant,  if  judgment  is  had  against-  the  defendants  gen- 
erally, it  will  be  vacated  as  to  him  aad  aQatained  against  the  tittmr  ^da- 
fendanta,  thenbligora> 

Action  of  debt  by  John  8.  Rick  fcr  nse  of  Richard  Wen- 
rich,  executor  of  Magdalena  Peiffer,  deceased,  against  Albeit 
6.  Oreen,  Joshua  Eeely,  and  Fannie  A.  Keely,  his  wife,  to  re- 
cover the  amount  of  indebtedness  on  a  bond  made  payable  to 
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Bick.  Before  the  inaJa  the  NactkweBt  BniMing  and  Ea^rngs 
AflfiooiatigpyOP  Us  own  .petitkm,  was  made  .a  pasty  de&ndaat 
to  iha  ,BKxiif  and  *.waa  {permitted  la  defimd  fro  inUreMiB  sua.  Qn 
the  trial,  it  appeared  that  the  defendaBtfi^  £been|  Seely,  and 
mfe^.borxawed  .moaejrikom  IUck;»(8iviog  him  .their  Joint  faend 
ior  the wnountyAod A mmlgage.aniand  owned  bjr tbenu  The 
.moncgr  loaned  .bjr  Busk  bftleggad  to  one  .Mi^gdalena  PeifioTi 
:irt]LO,.bj  A  daod  of  .tnuity  Jiad  iranafiBrxed  her  jmopeilgr  to  him 
upon  QQitain  trnata  thesein  deaignaied.  Mbl  Beiffer  after- 
Kaids  eoeGutad  Axdead  raynking  the«deadofitnut»aBid  fikda 
bill  in  fiftnilgr  avataog  Skkls  lofoaal  to  ;Biuci8Bder  tiie  tmat 
pE{]fiexly,.inolQdiiigfiaid  Joondyjand  pEayii^gfor  a daciee  dineci- 
i^giumjto  doea  The  oouxt  ao  decmeed,  and  the  deciee-was 
affirmed  hy  the  wpfteme  coort  wi  <%ppeal:  fioe  jBidtis^jjpeoZ, 
105  Ea.  at..fi2&  Bendiitf  aaid  suit  in  equity,  Oman,  £eely, 
and  .hia  wife  cMmn^ed  the  mm^gaged  picgpecty  te  the  aaid 
building  naeociatiani  .anbject  to^the  moctg^gq,  and  the  jiSBOcia- 
iion  paid  theiaaifcgi^||dito  Bifik,:»ho4Gaecuted.a  aatiafactionof 
it,  .aiud  turned  the  band  ronrer  to  the  Asaociation.  Qreen  was 
oaanneliQr  Biokin  .the  lequitjr.  auiti  waspreimit  when  .the  mort- 
gage waa  paid,  And  ^d  not  diacloae  the  factxif  the  reirocation 
of  the  deed  of  trust  Mrs.  Peiffer  having  idied,  .this  aotiolh  was 
bKOii:^bt  hy  bar  executor  to  xecoirer  the  amoont  of  the  bond, 
Bifik  ihavipg  refused  iopoj  it*  Vefidiot^md  (judgment  fior  tbe 
jdaijotifi^.and  the . defendants  Aasigned  mwoL 

Isaac  BisBter,  SI  A.  fOOer,  and  W.  P.  Bari,  for  the  plain- 
tiffs .in. erxoi. 

tOisprtis  a«  JSHnpy  OmrfB  iP.^asr,  and  Jb^  JanydoTj  ior  the  de- 
'frodaBtiin  eraer* 

ChAsx^  X  In  Runs  Jfpiol^lQB  Pa.  8t  62&,  it  was  dis- 
tiufiiLy  held  that  the  deed  of  trust  eaecoted  Macch  16, 1878, 
hy  Itagdalena  PeiflCer  to  John£.  Jlick^  was. a. mere  inatmment 
of  agency,  .and  was  tharefixm  xeirocable  at  pleaauze^  that  the 
deed  of  July  6, 1881  |Inne  20,?},  and  notice  thereof  on  July 
12th  following,  was  in  effect  ?a  complete  ^cancellation  of  that 
oonsreyanoi^  and  that  all  rights  arising  under  ithe  trust 
thereby  oaased.  It  la  tine^  the  deed  contained  no  ozpcess 
power  of  xevocailion,  but,  aa  it  waa  in  tha^natoseof  a  letter  of 
d^tomeyanlj,  it  might  be  reivoked  at  will.  The  preceeding 
by  biU  in  equity  waaaimply  in  enjEoroement  of  the  rigbte  ao- 
OEued  under  the  rerooation;  the  decree  of  the  court  waa  an 
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a4ludicatioQ  in  form  of  what  did  exist  in  fact.  This  being 
BO)  the  bond  in  suit  was,  on  December  8, 1883»  properly  pay- 
able to  Magdalena  Peiffer,  and  not  to  John  S.  Rick,  in  whose 
name  it  was  executed. 

The  obligation  upon  which  the  money  was  payable  was 
signed  by  A.  Q.  Green,  Joshua  Eeely,  and  Fannie  Keely;  it 
was  a  joint  obligation;  it  secured  the  debt,  not  of  any  one,  but 
of  all  the  obligors  together;  the  joint  relation  was  voluntarily 
assumed,  and  each  owed  to  the  other  the  exercise  of  good  faith 
for  their  joint  interest  All  the  obligors  were  principal  debtors; 
a  confidential  relation  existed  between  them;  each  owed  a  duty 
to  the  other  to  disclose  anything  affecting  the  joint  interest; 
and  each  represented  the  others  in  matters  relating  to  the 
pajrment  and  discharge  of  their  joint  liability. 

The  deed  to  the  building  association  was  ^' under  and  sub- 
ject'' to  the  lien  of  the  mortgage,  and  the  conveyance  in  this 
form  created  a  covenant  on  part  of  the  grantee  to  indemnify 
the  grantors  against  the  mortgage  debt:  Davuf%  Appeal^  89 
Pa.  St  272;  Taylor  y.Maytr,  93  Id.  42.  If  the  association 
failed  to  pay,  and  the  mortgagors  discharged  the  debt,  any 
one  of  them  might  receive  the  money  on  the  indemnity  and 
release  the  covenant 

Albert  G.  Green,  bdng  the  counsel  for  Rick,  had  actual 
knowledge  of  the  revocation  of  the  deed,  of  the  notice  to 
Rick,  of  the  proceedings  in  equity,  and  of  the  decree;  he 
knew  that  the  money  was  of  right  payable  to  Mrs.  Peiffer; 
he  was  present  in  person  when  the  money  was  paid  by  the 
building  association,  and  was  a  party  to  the  misapplication  of 
it;  it  was  his  plain  legal  duty,  for  his  own  interest  as  well  as 
for  the  protection  of  the  others  jointly  bound  with  him  in  the 
bond,  to  disclose  the  facts  which  were  peculiarly  within  his 
knowledge  at  the  time  of  the  payment.  If  he  failed  in  the 
discharge  of  his  duty  in  this  respect,  and  either  inadvertently 
or  designedly  permitted  the  money  to  be  misapplied,  his  co- 
obligors  must  charge  the  consequences  of  this  default  to  the 
party  who  made  it  The  reasonable  rule  of  the  law  is,  that 
one  person  is  not  to  be  prejudiced  by  the  unauthorised  acts 
and  declarations  of  another;  but  there  are  exceptions  to  the 
rule,  where  there  is  a  joint  interest  or  liability  between  several 
voluntarily  assumed;  in  such  cases,  each  will  be  presumed  to 
act  and  speak  for  the  whole:  Clark  v.  Jlforrtaon,  25  Pa.  St  468. 

There  is  evidence  also,  notwithstanding  the  denial  of  the 
fact,  from  which  the  jury  might  well  have  found  that  the 
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building  asBociation  knew  that  the  bond  wa 
Magdalena  Peiffer;  that  fact  was  plainly  nc 
the  bond,  which  was  then  and  there  pref 
passed  into  the  hands  of  the  association 
there  is  no  evidence  that  they  had  any  knoi      I 
cation  of  the  trust    The  doctrine  of  lis  pef 
not  applicable  in  this  case.    The  building  a      i 
buy  the  bond  and  mortgage;  they  bought  i 
title  to  the  land  was  not  in  litigation.    The      I 
troverted  the  title  to  the  bond  and  mortga{ 
the  land  the  rightful  ownership  of  the  mor     i 
not  involved;  its  existence  was  admitted,  an     I 
was  under  and  subject  to  it 

The  whole  doctrine  of  lis  pendens  in  this  <    i 
be  founded  upon  the  opinion  of  Chancellor 
V.  BaUoUy  1  Johns.  Gh.  566.    The  establish 
chancellor,  is,  that  a  lis  pendens^  duly  prosec    ! 
lusive,  is  notice  to  a  purchaser  so  as  to  affect 
terest  by  the  decree,  and  the  lie  pendens  begint    : 
of  the  subpoena  after  the  bill  is  filed.    Wh    ' 
made  of  property  actually  in  litigation,  pern   i 
valuable  consideration,  and  without  express  c 
in  point  of  fact  the  purchaser  is  affected  in  tl  i 
as  if  he  had  such  notice;  and  he  will  accordii  ; 
the  judgment  or  decree  in  the  suit:  Storjr's  S 
The  principle  applies  generally  in  suits  br<  i 
equity  for  the  purpose  of  determining  the  title  i 
Hersey  v.  Turbeit^  27  Pa.  Bt  418;  but  it  is  no 
tions  involving  title  to  realty.    It  is  applicable  i 
involving  the  title  to  choees  in  action,  except 
paper  not  due.    In  Diamond  v.  Lawrence  Co  , 
was  held  that  the  pendency  of  a  suit  between 
railroad  company,  in  regard  to  bonds  issued  1 1 
payment  of  its  subscription  to  the  stock  of  1 1 
notice  to  all  the  world  of  the  facts  alleged  i : 
therein.    Also  in  Murray  v.  LyUmm^  2  John! 
principle  was  held  to  apply  to  choses  in  actio 
real  estate,  and  to  entitle  a  eeetui  que  iruet^  v 
been  fraudulently  disposed  of  by  the  trustee  <! 
dency  of  a  suit  brought  against  him,  not  mei> 
itself,  but  to  the  mortgages  or  other  securitiei! 
purchase^money,  against  purchasers  or  assignee 
thereto,  as  well  as  the  assignments  made  whiL 
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peiiduig.  If^  iherafeBB,  Bicdc  had  .fold  .tliii  Iwnd  and  mar^age 
io  4ha  bniUUng  aasttcnatioii  panning  tlia  psaoeedings  oo  ike 
Ull  IB  ^equity,  the  pnnoipk  of  lif  pandafu  vonld  apply  withoat 
daubt;  bui  we.are  ooi  .awaie  that  the  docbiDa  has  ever  been 
^tfurriad  to  oaanfl'whaap  tha  jpartjr  io  he  afibetad  hj  U  was  oot 
BideOff  apofofaaaai;,  pandtnUiiUf  of  ihs  pruyeziyia  Utigaiiim: 
See  Wade  en  JIaiiae,  SCO.  In  this  ^saaait  wbb  (the  land  that 
wna  aald,.not  the  lanrtgaga,  and.it  .was  the  title  to  the  latter 
laily  that  was  involved  m  the  lanit.  Iheza  ia^uiother  reaaon 
wby  li$  pmkisfiB  hasiBca^pilicaticta  hare;  thaae  peiBona  only 
aro  chaiged  ivith  noike  or  affected  by  Im  pea/hdens  wha  pur- 
chaaeJJBam  .partiaa  to»the.eait;  iSd^fSMaaiit  T.'iE9flc,liSand.  C!h. 
419;  Parka  y.  Jackaany  11  Wend.  442;  25.Aia.  Dec.  656;  Wade 
en  Kotioe,  369,  *and  other  caaes  these  cited.  The  land  was 
GOQwyed  to  the  huilding  -imiaciiation,  not  »by  Bic^  bnt  by  the 
Keelya  axai  -Green,  iwho  wave  inot  partiaa  to  the  auit. 

The  building. aaaocaatam  purehaaed  the  .land  aubjact  to  the 
mor^^gagay  paj*meDi»of  which  they  aaanxned;  they  had  a  light 
to  «niyaaft,.ia  the  Abaenoe  of  any  notice  to  the  contrary,  that 
the  oaffierahip  4d  the  imortgage  waa  as  it  appeared  upon  the 
record;  .they  paid  the.  xaoney  in  .good  .faith  upon  this  aaaump- 
tioa;  tiaiegr  weae  .innoftunt,  lof. the  injury  io  Mrs.  Feiffer,ajidAre 
entitled  to  pvotectioBL  When  one  of  two  innaoent  persons 
jottst  snfiBar  loastty  the  de&uU  af  a  third  person,  if  iheir  rights 
Aie  othenrise  .equal,  that  tcoe  ahouU  hear.it  Y^bo  pnrb  it  into 
the  poiaer  of  the  dafiuoltar  to  .inflict  the  loss.  As  betmeen 
Magdalena  Feifier  and  the  l^uilding  aasodation,  who  would 
hoth  appstf  to  be  inuoeeni  parties,  4ibe  loai^if  one  xxmst  be 
heme,  should  ibexshise  SaXk  on  Mrs.  Peifiier  who  originally 
placed  .£iok  in.a>pasiticm.toinffict  it  The  peadenqyiof  the 
praffsedinga  on  the  bill  :g8ve/nojiotioe,  inqposad  no  duty^  and 
leatricted  no  xig^t  which  would  .auljgect  Ihe  building  associa- 
tion to  the  deorea.  In  ihia  aoixliiion  of  iSie  ca8e,.the  payment 
of  the  money  dischaiged  *the  mortgage,  and  the  secuzity  it 
afibzded  waa  ImL  .Bnt  ^pon  what^gmunds  ahall  the  plaisitiffs 
be  decreed  the  :right  to  judgment  i^pinst  the  defendants  in 
pfmammmt 

As  te  the  defiundanta  in  \this  case,  who  knew,  or  must  be 
aiwninnd.  tohKiw.kBawi^faf  the  xevocatian  ef  this  truat,  there 
was  no  payment  of  this  debt;  payment. to  Riek  waa  to  them 
nopayaasDiaiall.  .Altheugh  the  mortgfvge  may  be  discharged, 
the  diebt  atiU  remaini^  and  the  debtocs  by  whose  default  the 
aBoney  ndsoamied  are  still  liable  Sat  pqrment  thereof    This 
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fluit  is  on.  tke  bond,,  and  we  see  no  good  reac  i 
men!  against  the  defendants  should  not  be  s  i 
the  lien  of  a  mortgage  is  released  or  disc  i 
wbich  it  waa  made  to  secnre  stands  upon  it 
tbe  balance  unpaid  as  if  no  mortgage  had  e  i 
whetiier  the  mortgage  was  dieeharged  in  thii 
to  be  ascertained  on  the  trial  on  tiie  bond;  t  • 
ciation  vobmtarily  came  into  court  and  askc  1 
pro  inUreme  mio;  an  isaoe  was  framed  ob  boti  i 
and  the  bmlding  asBOciation  imrvlving  Hn 
good  faith  payment  of  the  mortgage;  dtefendi  : 
menty  and  the  entire,  matters  at  issue  were    i 
jury  in  the  Bftme  triaL    The  verdict  for  p]  i 
general  in  form,  is  equivalent  to  a  veidict  agi  i 
ants  for  the  amount  of  the  bond,  and  against 
sociation,  en  the  issue  raised'  by  the  special  p  : 
own.bdiaUl    We  find  no  evidence  which  will ; 
ment  against  the*  building'  aasociation  on  this  : 
not  the  slightest  evidence  of  notice  on  part  ol 
nor  i&  there  any  rule  of  law  or  of  equity  whict 
in  this  case,  would  restrict  their  rights  to  ha  i 
charged. 

The  judgment  entered  against  the  buildii 
therefore  reversed,  but  the  judgment  against . ! 
Joshua  Eeelyi  and  Fannie  Eeely,  the  defends . 
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boond  to  obMTT*:  tbt'dntiM^. tfaat  relaiiciu  J^Phtrmm-  ^ 
J.  490;  32.A1II.  Deou  Ifil;  Toyfer  t.  KorrMO%  26  AU.  72^1 

Law  01  Ln  Fmnaau,  Gboeballt:  Sm  the  note  to  iVi 
14  Aid.  Deo.  774-779.  As  to  the  modern  modifioationB  c; 
fmden»t  see  the  note  to  JieihaxUk  v.  HoOander,  39  Am. 
PcrtUr.  BiU,  90  Tex.  629i  98  Am.  Dee.  4S1,  ife  isheldtt 
chMJng  realty  pending  eoit  are  deemed  to  hare  notice  of  I 
final  diipoeitioa  of  the  soit. 

PuBOBisnt  num  Moasoiooa  n  ClUBosABLa  with  N<: 
DVLT  RMMtiiaPr  SaaiweUr.  Sitbm^  SiJUa.  307;  ft  Am.. 
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[121  PimnTLTAinA  Btati,  i«lJ 

CoBPOKAnom.— Boom  Compaxib  abm  Quasi  Pubuo  CoKfomAruiam  Ib- 
tflttded  to  mpply  faotlitiM  to  tho  g«aanl  paUio  for  tho  driTiBg  of  logk 

Id.  — Cbabtku  or  Motr  Pbivatb  CoBFOBAXioirB  abs  job  Pubfosb  or 
Pbitatb  Gadt;  bat  ms  tlMj  are  intended  eleo  to  ■abeerre  great  pnUis 
intereetsi  they  ahoiild  be  so  consiraed  ms  not  to  defeat  the  pnrpoee  of 
their  creation. 

la  —  Obzciral  Pubgiplb  nr  OomnrcnoH  or  Statotib  ie,  that  a  pronio^ 
or  saving  danse^  whieh  is  direotly  repugnant  to  the  body  of  the  aet|  will 
not  have  effiMt  to  defeat  the  purpose  of  the  enactment;  bat  this  prinoipls 
will  not  apply  in  the  constrootion  of  the  oharters  of  priTate  eorpora- 
tions,  where  the  matters  contained  in  the  saTing  dense  are  made  and 
intended  to  be  made  an  essential  condition  of  the  enjoyment  of  the  ehar- 
ter.  If  private  ecrporatioDS  aooept  oharters  nnder  eiioh  oircnmstanoei^ 
they  most  enjoy  their  privileges  aabject  to  the  oonditionst  or  not  enjoy 
them  at  all. 

la  ~  Though  Chabteb  or  Puvati  CoEFOitATioN  zs  to  bi  SnooiLT 
Ck>NSTBUXD,  yet  when  the  commonwealth  has  grsated  a  pablio  firanchiM^ 
a  dense  relative  merdy  to  the  manner  in  whidi  soeh  franchise  shall  be 
exercised  will  not  be  constroed  so  as  to  defeat  the  grant. 

iDb— CoNffnucnoN  to  be  Oivuf  to  Pbovisos  to  Saoxrons  2,  9,  aki>  7, 
act  of  March  29,  1849  (P.  L.  245),  incorporating  the  West  Branch 
Boom  Company,  mnst  not  be  sndi  as  to  defeat  the  grant  itsd(  forbid- 
ding the  company  to  stop  a  mixed  mass  of  legs  for  the  shortest  time 
reasonably  necessary,  by  the  use  of  the  ntmoet  diligence  and  skill,  to 
withdraw  from  that  mass  their  own  legs.  And  i(  in  the  exerdse  of  their 
powers,  they  detain  logs,  and  are  in  no  way  negligent^  the  special  rem- 
edy provided  by  section  8  of  the  act  mnst  be  pursued. 

Casb  by  the  Pennsylyaiua  Joint  Lumber  and  Land  Com- 
pany against  the  West  Branch  Boom  Company,  to  recover 
damages  for  the  detention  of  logs  in  the  boom  of  the  defend- 
ants, and  for  the  resulting  deterioration  in  their  value.  The 
material  facts,  and  the  statutory  provisos  considered  and  con- 
strued by  the  court,  appear  in  the  opinion.  Verdict  and  judg- 
ment for  the  plaintiffs,  and  the  defendants  assigned  error. 

H.  T.  Harvey  and  Henry  C.  Parwma^  for  the  plainti£b  in 
error. 

H.  0.  MeOormick  and  J.  A.  Beeber^  for  the  defendants  in 
error. 

Clark,  J.  By  its  charter  the  West  Branch  Boom  Company 
was  authorized  to  erect  and  maintain  a  boom  on  the  south 
side  of  the  west  branch  of  the  Susquehanna  River  near  Lock 
Haven;  and  to  this  end  to  construct  such  piers,  side  branches, 
or  shear-booms  as  might  be  necessary  for  stopping  and  secur- 
ing logs  or  other  lumber  floating  upon  the  river;  and  they  are 
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required  at  all  times  to  keep  and  maintain  th<      | 
booms  sufficiently  strong  to  secure  all  the  k 
therein.    The  charter  clearly  contemplates  the      i 
classes  of  lumber  which,  iBoating  on  the  river 
contact  with  or  be  caught  in  the  boom,  and  c 
of  the  company  with  respect  to  each. 

1.  It  was  provided  that  rafts  of  logs  or  othe     i 
be  landed  and  fastened  as  theretofore,  and  1     I 
or  broken  raft  coming  into  the  boom  should 
the  owner  upon  payment  of  a  certain  price  ii     I 
salvage. 

2.  That  logs  or  other  lumber  might  be  drive:     i 
for  manufacture-  at  Lock  Haven,  or  to  be  foi 
and  transported  upon  the  water  in  that  form 
their  destination  below  Lock  Haven.    This 
have  been  the  first  and  principal  object  in  vi    i 
struction  of  the  boom,  as  it  is  provided  in  the    : 
lows:  '*It  shall  be  the  duty  of  the  corporatioi    i 
passage-ways  or  open  spaces  to  be  carefully  gu    • 
night,  so  that  no  lumber  be  permitted  to  esca    : 
lumber  in  said  booms  securely  and  faithfully    > 
warps  and  wedges  for  rafting  and  securing  the  i   i 
said  boom."    The  corporation  had  the  right     • 
collect  toll  or  boomage  upon  the  lumber  thus  I  i 
and  secured,  including  warps,  wedges,  etc.,  a 
sixth  section  specified. 

3.  Other  logs  and  lumber  rafted  in  above  Loc  : 
destined  for  points  below,  and  logs  and  othc 
rafted,  which  were  to  be  driven  to  their  destinati<  i 
Haven.  As  to  this  there  was  a  proviso  or  saving 
second  section,  as  follows:  "Provided  that  saic 
not  extend  more  than  half-way  across  said  riv  i 
constructed  as  to  admit  the  safe  passage  of  rafi ; 
masts,  spars,  or  other  lumber,  and  not  impede  tl . 
of  said  river  and  the  branches  thereof";  also  a  li  I 
saving  clause,  to  the  seventh  section,  as  follows:  ' 
all  times  that  no  lumber  of  any  description  shall 
except  upon  the  written  request  of  the  owner  or  <i 
same,  and  no  toll  or  expense  shaU  accrue  to  an; 
signed  to  nm  or  to  be  driven  to  any  point  below  ] 
a  firee  and  unobstructed  passage  shall  at  all  tii 
open  so  that  the  navigation  of  the  river  shall  be 
now  is." 
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It  18  opm  the  pmper  eQQBtmction.of  these  suving  daoaee 
that  the  contio^^ersy  arises.  PlaintiflEV  ooDtention  is,  that  aa 
their  logs  were  destined  to  points  belovthe  Look  Haven  boom^ 
and  dae  and  proper  notice  of  that  fitot  had  been  given,  as  re* 
quired  by  the  act  of  May  8,  1864  (P.  L.  666),  the  d<^nd- 
ants  had  no  right  to  stop  Item,  or  to  detain  them,  for  any 
length  of  time  in  their  beom,  under  Buy  ezreoimtances  or 
for  any  purpose;  and  ttat,  having  dene  so  in  the  years  1883 
and  1884,  tiiey  aro  answemble  m  damages*  fi»r  the  loss  oeca* 
sioned  thei^y.  The  defendants  maintain,  taowevmr,  that  this 
construction  of  their  charter  would  give  it  no  practical  effect 
whatever]  that'  the  several  piw/iseu  mentioned^  if  so  oonstnied, 
are  totally  repugnant  to  the  body  of  tlvd  act  \rf  inoorporation, 
and  would  wholly  def^it  the  pnbUc  purpose  whieh  flie  legida- 
ture  manifestly  had  in  view  in  its' enactment  Their  oonten- 
tion  is,  therefbne,  that  the  aaimtg  olausee  should  reeuve  eudi 
a  reasonable  construction  as  would  not  practically  nullify  their 
charter.  They  offered  to  prove,  in  substance,  that  the  plain- 
tiffs'  logs,  for  the  detention  of  which  damages  are  claimed  in 
this  suit,  were  thromi  into  the  river,  or  oeme  of  itstributarieSi 
in  the  winter  or  spring  of  1883  and  1884^  to  be  driven  into  the 
Susquehanna  bocmi,  t^;ronty*two  miles  below  tbo  West  Branch 
boom;  that  at  or  about  the  same  time  a  very  large  amount  <|f 
other  logs,  perhaps  two  hundred  million^  foot  or'  mom,  some 
destined  for  the  West  Branch  boom,  and^some  for  the  Susque- 
hanna boom,  were  thrown  into  the  eamo  etieam  indiscrimi- 
nately,  and  that,  when  the  spring  freshets-  came,  the  whole 
mass  of  logs  was  driven  down  Uie  stream;  that  ihe  swollen 
stream  was  filled  with  logs  from  bank  to  bank,  and  as  the 
"  drive  "  approached  the  W^t  Branch  beom,  it  was  absolutely 
impossible  to  ascertain  to  which  boom  tto  logs  were  destined; 
that  th^  could  only  be  known  by  inspeotaon  of  the  marks  on 
the  ends  of  the  logs,  of  which  Uiero  were  over  one  hundred 
different  kinds;  tliat  some  of  the  logs  were,  in  fact,  destined 
for  Lock  Hawn,  and  some  for  WilliamqK>rt^  but  that  the 
marks  could  not  be  seen,  nor  their  destination  detennined; 
that  in  order  to  secure  the  logs  consigned  to  their  custody,  the 
West  Branch  Boom  Company  thereupon  opened  their  boom» 
and  received  into  it  of  tlie  mass  of  the  logs,  without  distano* 
tion,  until  their  boom  was  filled,  and  suffered  the  residue  to 
pass  down  the  stream;  that  as  soon  as  praotioablei  and  with 
the  utmost  diligence  and  dispatch,  they  passed  ovt  of  their 
boom  all  the  plaintiffs'  logs,  and  all  other  logs  destined  for 
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points  beloif  Lock  Haven;  that  they  used  ererjr  appliane^ 
and  means,  expended  large  stuns  of  money,  employed  a  greai 
many  men,  and  did  eterything  in  their  power,  or  that  it  was 
possible  to  do  by  htnnan  ingeniuty  and  skill,  to  deliTer  the 
logs  of  the  plainti£b  below  their  booms,  so  that  they  could  be 
driren  into  the  Sosqoehanna  boom;  that  the  marks  are  on  the 
ends  of  the  logs,  and  it  is  impossible  to  ascertain  to  whom  the 
logs  belong  until  the  marks  can  be  seen,  and  that  can  only  be 
done  when  the  boom  is  opened  and  the  logs  passed  out. 

Was  this  testimony  admissible?  Under  the  circumstances 
stated  in  the  offer,  had  the  defendants  a  right  to  detain  the 
plaintiffs'  logs  until  the  marks  upon  them  could  be  seen,  and 
until  they  could  be  sqiarated  from  logs  which  were  consigned 
to  their  custody  and  care?  Boom  companies  are  organized  to 
carry  on,  on  a  large  scale,  and  under  one  management,  the 
business  of  driring  and  rafting  logs  which  would  otherwise 
bare  to  be  done  by  individuals;  they  are  intended  to  supply 
facilities  for  the  driving  of  logs  to  the  general  public,  and  are 
therefore  quoii  publio  corporations:  Osborne  v.  Knife  FdUe 
Boom  Co.y  82  Minn.  412;  60  Am.  Rep.  690;  Cohn  v.  Boom  Co^ 
47  Wis.  814.  '^  It  is  doubtless  true,''  as  we  said  in  Brown  v. 
Susquehanna  Boom  Co.j  169  Pa.  St  68,  68  Am.  Rep.  708,  ^that 
such  charters  ought  to  be  construed  most  beneficially  for  the 
public,  and  more  strictly  against  the  company;  but  the  con* 
struction  must  be  a  reasonable  one.  The  charters  of  most 
private  corporations  arte  for  the  purpose  of  private  gain,  and 
many  of  them  grant  exclusive  privileges  in  abridgment  of  in« 
dividual  right;  but  as  they  are  intended  also  to  subserve  great 
public  interests,  they  should  be  so  construed  as  not  to  defeat 
the  purpose  of  their  creation.  The  Susquehanna  Boom  Com« 
pany  was  not  only  intended  to  serve  the  private  interests  of 
the  corporation,  but  also  that  of  the  public,  and  especially  of 
those  who,  with  rafts,  logs,  or  lumber,  should  navigate  the 
stream;  it  purposed  to  do  for  them  what  they  could  in  no 
way  do  for  themselves.  WhUst,  therefore,  the  words  of  the 
charter  should  be  construed  with  some  degree  of  strictness 
for  the  public  protection,  they  should  not  be  construed  to 
require  the  performance  of  what,  in  the  nature  of  the  case, 
cannot  be  performed." 

It  is  a  general  principle  in  the  construction  of  statutes 
that  a  proviso,  or  saving  clause,  which  is  directly  repugnant  to 
the  body  of  the  act,  will  not  have  effect  to  defeat  the  purpose 
of  the  enactment.    This  principle,  it  is  true,  will  not  apply  in 
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fhe  ooDBtrootion  of  the  charters  of  private  oorporatioiifli  where 
the  matters  contained  in  the  saving  clause  are  made,  and  in- 
tended to  be  made,  an  essential  condition  of  the  enjoyment  of 
the  charter.  If  private  corporations  accept  charters  undr^r 
such  circumstances,  they  take  them  cwn  onere;  they  must 
e^joy  their  privileges  subject  to  the  conditions,  or  not  enjoy 
them  at  aU:  Dugan  v.  Bridge  Co.^  27  Pa.  St  809;  67  Am.  Dec. 
464.  But  even  in  such  case,  we  must  first  be  satisfied  what 
the  condition  really  is,  and  in  case  of  ambiguity  or  doubt,  the 
intent  of  the  legislature,  in  this  respect,  must  be  ascertained 
from  a  consideration  of  the  whole  instrument  In  the  case 
just  cited,  although  the  building  of  the  bridge  may  necessarily 
have  involved  the  erection  of  piers,  yet  it  was  not  shown  that 
these  piers  could  not  have  been  erected  in  such  place  and  in 
such  a  manner  as  not  to  injure  the  navigation.  Besides,  the 
condition  was  plainly  expressed;  it  involved  no  ambiguity  or 
repugnancy,  either  in  the  words  of  the  statute  or  arising  out 
of  its  practical  operation. 

In  this  case,  however,  the  manifest  purpose  of  the  legisla- 
ture was  to  authorize  the  West  Branch  Boom  ^*ompany  to 
stop  aU  lumber  marked  for  their  boom.  The  defendants  al- 
lege that  to  do  this,  and  to  comply  with  the  provisions  of  the 
saving  clause  contained  in  the  second  and  seventh  sections, 
in  any  literal  or  strict  sense,  involves  a  practical  and  palpable 
absurdity,  and  that  it  is  not  probable  the  legislature  intended 
the  language  of  this  proviso  to  be  read  in  that  sense.  They 
contend  that  the  saving  clause  to  the  seventh  section,  which 
provides  that  '^no  lumber  of  any  description  shall  be  stopped, 
except  upon  the  written  request,''  etc.,  does  not  apply  to  the 
mere  temporary  detention  of  the  logs  until  the  marks  can  be 
seen  and  their  destination  determined. 

Private  charters,  as  we  have  said,  are  to  be  strictly  con- 
strued; but  when  the  commonwealth  grants  a  public  fnmchise 
over  a  highway,  a  clause  relative  to  the  manner  in  which 
such  franchise  shall  be  exercised  will  not  be  construed  so  as 
to  defeat  the  grant:  WhUaker  v.  Delaware  etc.  Cawd  Co.j  87 
Pa.  St.  84.  In  the  case  cited,  a  corporation  was  authorised  by 
its  charter  to  construct  a  dam  in  a  river,  '^provided  that  the 
same  shall  be  so  constructed  as  to  leave  the  channel  of  said 
river  as  safe  and  convenient  for  the  descent  of  rafts  as  it 
now  is."  ''The  plaintiff  complains,"  says  our  late  brother 
Trunkey,  in  the  opinion  of  the  court  in  that  case,  ''that  the 
river  is  not  as  safe  and  convenient  for  navigation  as  before 
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the  erection  of  the  dam.    Unqueetionably  th     I 
in  a  stream  is  an  impediment,  and,  in  some  d 
navigation  less  safe  and  convenient    A  liters 
this  provision  makes  it  impossible  to  bofld  ai 
dam,  and  the  conceded  right  vanishes.  •  .  . 
ntes  have  been  from  time  to  time  enacted  an 
improvements,  some  of  which  would  .obstracl    i 
navigation  of  rivers,  and  others  the  use  of  st] 
which  contained  provisions  forbidding  snch  <    ! 
impediments.    The  courts  have  uniformly  1    I 
provisions  should  be  liberally  constmed,  i90  a 
the  grant."    In  support  of  this  principle  are    i 
hela  Bridge  Co,  v.  Kirk,  46  Pa.  Bt  112;  84  Am    I 
Commonwealth  v.  Erie  etc.  R.  R.  Co.,  27  Pa.  £ 
Dec.  471.    In  the  former  case,  the  charter  o 
provided  that  nothing  therein  contained  shoul* 
erection  of  a  bridge  over  the  Monongahela  1 
manner  as  to  injure,  stop,  or  interrupt  the  na 
river  by  boats,  rafts,  or  other  vessels.''    It  was  I 
proviso  was  not  intended  to  prevent  the  erect 
the  bed  of  the  river.    Although  piers  in  the  be 
ble  stream  inevitably  injure  navigation,  and  i  i 
difficult,  they  do  not  necessarily  ^4njure,  stop,  c 
navigation,"  in  the  sense  in  which  these  wordc 
the  legislature.    A  strict,  literal  meaning  was  i 
and,  in  the  very  nature  of  the  case,  it  never  cot 
When  the  purpose  of  the  franchise  is  the  per  : 
public  act,  the  grant  is  to  be  so  interprated  ai 
act  to  be  done.    ''The  general  rule,"  says  Mr.  I 
''undoubtedly  is,  that  charters  of  incorporati  i 
companies  are  to  be  construed  strictly  in  fisivo 
monwealth, — so  are  grants  to  any  persons, — b : 
be  construed  reasonably.    It  is  very  clear  that  t 
pose  of  the  franchise  is  the  performanoe  of  a  p  i 
grant  is  to  be  interpreted  so  as  to  enable  the  a: 
The  act  for  the  provision  so  made  in  this  charter 
one.    It  was  the  extension  of  one  highway  over  i 
was  the  erection  of  the  bridge  less  the  performai 
lie  function  because  the  agent  was  empowered  t 
from  passengers.    The  legislature  is  not  to  be 
have  autlumzed  and  prohibited  such  a  public  ac  I 
time  and  by  the  same  charter;  a  grant  of  pow 
public  bridge  is  not  to  be  construed  so  as  to  maki 
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impoBdble,  and  such  a  eonstniotion  justified  hj  tb»  rale  that 
private  charters  are  to  be  strictly  interpreted/'  In  the  case 
of  Commonwealth  r.  Erie  etc.  R.  R.  Co.,  27  Pa.  8t  865,  the 
charter  of  the  railroad  company  had  a  provision  in  it  that 
the  railroad  "should  be  so  constructed  as  not  to  impede  or 
obstruct  the  firee  use  of  any  public  road,  streety  lane,  or  bridge 
now  laid  out,  open,  or  built.*^  Chief  Justice  Black,  in  the 
opinion  of  the  court  rendered  in  that  case,  says:  "And  another 
objection  to  this  location  is  more  grave,  because  it  bases  itself 
on  a  provision  in  the  act  of  incorporation.  It  is  said  that  tiie 
streets  would  be  less  obstructed  by  taking  the  road  down  to 
the  harbor  than  by  locating  it  where  the  defendants  propose. 
The  company  is  forbidden  to  make  the  road  so  as  to  obstruct 
or  impede  the  free  use  of  any  street  These  words,  taken  lit- 
erally and  in  their  strongest  sense,  would  prevent  the  railroad 
from  being  made  on  the  streets  at  all.  But  we  followed  author* 
ity  in  saying  they  were  not  to  be  so  interpreted.'' 

But  the  rule  of  construction  applicable  here  would  seem  to 
have  been  settled  by  the  judgment  of  this  court  in  the  un- 
reported case  of  Susquehanna  Boom  Co.  v.  West  Branch  Boom 
Co,,  argued  at  the  January  term,  1877.  The  proviso  to  the 
second  section,  as  we  have  said,  provides  "  that  the  said  booms 
shall  not  extend  more  than  half-way  across  the  river,  and  be 
so  constructed  as  to  admit  the  safe  passage  of  rafts,  boats,  logs, 
masts,  spars,  or  other  lumber,  and  not  impede  the  navigation 
of  said  river  and  branches  thereof."  Whilst  the  permanent 
portion  of  the  boom  structures  was  on  the  south  side,  and  did 
not  extend  more  than  half-way  across  the  stream,  yet  the  com- 
pany swung  the  shear  from  the  north  side  of  the  river,  and 
when  the  shear  was  closed  the  entire  stream  was  fer  the  time 
obstructed.  The  Susquehanna  Boom  Company  thereupon 
filed  a  bill  in  equity  in  this  court,  praying  that  the  West 
Branch  Boom  Company  might  be  enjoined  from  maintaining 
the  shear;  on  full  consideration,  however,  the  bill  was  dis- 
missed. Our  brother  Gordon,  in  delivering  the  opinion  of  the 
court,  said:  '^Whether  the  defendant  has  the  right  to  the  use 
of  the  shear  by  which,  at  least  occasionally  and  for  a  short 
time,  logs  intended  for  the  Susquehanna  boom  must  be  stepped, 
depends  altogether  upon  the  powere  conferred  upon  it  by  its 
charter;  beyond  this  it  cannot  go;  it  must  abide  by  what  is 
written  therein,  or  what  arises  therefrom  by  necessary  im- 
plication  A  literal  construction  of  this  proviso  utterly 

defeats  the  grant,  for,  as  we  have  seen,  the  hoom  without  a 
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£bear,  and  tb&t  frcni  tbe  north  side,  is  woi         i 
than  thia,  if  the  boom  itadf  mnfit  be  so  <         i 
allow  the  passage  of  boats,  rafts,  and  lumbei         i 
wholly  worthless,  since  in  that  case  it  wou         t 
This,  however,  will  not  do,  £6r  a  proviso  in  &  { 
franchise  cannot  be  allowed  to  defeat  the  gran 
T.  Delaware  etc,  Catuil  Co.,  87  Pa.  St  34.  ...  .        ! 
to  the  conclnsion,  which,  after  mnch  examinal        i 
we  regard  as  inevitable,  that  the  defendant  h 
der  its  charter  to  maintain  and  nse  the  she       i 
have  and  use  at  the  time  of  the  filing  of  thii 
such  a  structure  the  franchise  itself  is  valuel 
the  corporation  answer  the  purposes  of  its  crea 
the  duties  imposed  upon  it  hj  the  act  of  in      | 
must  therefore  have  its  shear  booms,  and  of  co      i 
them  in  accordance  with  the  terms  of  the  st 
has  made  ample  provision  for  a  free  and  unobi      i 
tion,  and  for  the  earliest  possible  transmissioi 
cessarily  lodged  within  the  booms,  and  if  in  tl 
particular  tho  defendant  neglects  or  fails  to  p<     ) 
it  is  answerable  for  any  damages  arising  from      i 
lailure." 

These  cases  show  conclusively  that  we  are    i 
strictly  to  a  literal  construction  of  this  charter 
we  defeat  the  public  purpose  to  be  subserved  th    i 
vises  are  to  be  construed  so  as  not  to  defeat  tl 
The  swinging  of  the  boom  from  the  north  sid 
power  of  the  corporation  for  some  purposes  c   i 
width  of  the  river;  and  the  right  to  use  the  she  ; 
their  own  logs  driven  indiscriminately  with  the   i 
assumes  the  right,  under  the  circumstances  stat  : 
to  stop  the  mixed  mass  of  logs  for  the  shortes 
ably  necessary,  by  the  use  of  the  utmost  diligei  i 
to  withdraw  from  that  mass  their  own  logs.    Tg 
wise  would  be  to  defeat  the  very  purpose  which  1 : 
had  in  view. 

That  this  was  the  actual  legislative  intent 
manifest  upon  a  careful  reading  of  the  proviso 
It  is  provided  that  '^no  lumber  of  any  descrip! 
stopped,  except  upon  the  written  request  of  t! 
owners  of  the  same.''  Now,  it  is  plain  that  1 
referred  to  here  is  not  a  mere  temporary  intern 
progress  of  the  logs  for  the  purpose  mentioned,  bi 
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of  the  logs  as  at  the  placeof  their  destixiation,  at  the  request  of 
the  owner.  Further,  it  is  provided  ''that  no  toll  or  expense 
•hall  accrue  to  any  lumber  designed  to  run  or  to  be  driren  to 
sny  point  below  Lock  Haren.''  If  it  was  contemplated  that 
such  lumber  was  not  under  any  circumstances  to  be  stopped 
in  the  West  Branch  boom,  how  could  any  toll  or  expense  ac- 
crue upon  it?  Assuming,  however,  that  this  class  of  lumber 
might  and  probably  would  at  times  come  within  the  inclosure 
of  this  boom,  it  was  reasonable  and  proper,  conceding  the  right 
to  interrupt  its  passage  temporarily,  and  for  a  lawful  purpose, 
to  make  provision  that  there  should  be  no  toll  or  expense 
charged  for  turning  it  out. 

But  it  is  said  that  the  identical  question  now  under  discus- 
sion was  decided  otherwise  in  West  Branch  Boom  Co.  y.  Dodge^ 
81  Pa.  St  285.  What  the  precise  facts  in  that  case  were  does 
not  appear.  It  was  an  action  on  the  case  for  the  detention  of  a 
quantity  of  saw-logs  which  ran  into  the  defendants'  boom  in  the 
spring  of  1852.  The  jury  found  a  verdict  for  the  plaintifis,  by 
consent,  subject  to  the  opinion  of  the  court  whether  in  law  the 
plaintiffs  were  entitled  to  recover.  Under  what  circumstances, 
ibr  what  purpose,  or  for  what  length  of  time,  the  logs  were  de- 
tained does  not  appear  in  the  report  of  the  case.  The  opinion 
may  or  may  not  be  in  conflict  with  the  views  here  expressed; 
that  depends  wholly  upon  the  fieu^ts  upon  which  it  is  based. 
There  are  some  general  expressions  contained  in  it  which  might 
appear  to  be  in  conflict,  not  only  with  the  rulings  in  this  case, 
but  with  Susquefianna  Boom  Co.  v.  West  Branch  Boom  Co^ — 
case  not  reported, — already  referred  to.  These  expressions, 
however,  may  be  made  with  reference  to  a  state  of  facts  wholly 
different  from  the  facts  in  this  case  or  in  the  case  mentioned. 
However  this  may  be,  we  are  well  satisfied  that  the  construc- 
tion we  have  given  to  this  charter  is  the  reasonable  and  proper 
one,  and  that  it  is  in  conformity  with  the  rule  now  recognized 
in  this  state. 

If  the  facts  set  forth  in  the  offer  are  established  by  the 
proofs,  it  follows  that  the  defendants,  in  stopping  the  plain- 
tiffs' logs,  under  the  circumstances  and  for  the  purposes  stated, 
were  exercising  powers  conferred  by  their  charter,  and  for 
any  negligent  performance  of  these  powers  would  be  answer- 
able only  according  to  the  provisions  of  the  charter:  Bald 
Eagle  Boom  Co.  v.  Sanderson,  81  Pa.  Bt.  402. 

The  judgment  is  reversed,  and  a  venire  facias  de  nose 
awarded. 
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Quasi  Corpo&a.txon8»  GsirxBALLT:  See  the  note  to  Todd  t.  MrdaaB,  18 
Am.  Bee.  023-62S. 

Ckabtkbb  07  Pbitatb  Cobtobations  ABM  Obrxkallt  to  bb  Stbiotlt 
CoNBTBUBi):  See  MobUU  ▼.  St.  LtmU  etc  B.  B.  Co.,  8i  AU.  115;  6  Am.  Si. 
Rep^  342»  and  note. 

Pbovibo  or  Satxho  Clausb  IB  Statotb  is  not  to  havb  KiVBOT  when 
repngnant  to  the  ponriew  of  the  body  of  the  act;  but  this  rule  does  not  iqn^ly 
to  acts  constitnting  private  corporations:  Dugan  ▼.  Bridge  Co.,  27  Fa.  St 
803;  67  Am.  Dec.  464. 

LiBBRAL  HULBS  OF  CoBfflBVCnON    SHOULD  BB  AdOFTBD  IN    BXTOUNDINO 

Chartbb  conferring  privileges  and  exemptions,  where  the  enteipriae  is 
greatly  for  the  benefit  of  the  oommnnity:  Maifor  etc.  T.  Baltimore  tie,  B.  B, 
Co,,  6  Gill,  288;  48  Am.  Deo.  631;  see  also  BardaUmm  etc  B.  B.  Co.  y.  Met- 
oaffe,  4  Met  (Ky.)  109;  81  Am.  Deo.  641. 


Tiffany  v.  Goumonwealth. 

[m  PBBBSTX.TANXA  8TATB,  Ifl&l 

GsnoNAL  Law.  — Fbbbumftion  that  KnuNO,  Shown  to  bb  Unlawbul, 
18  Mxnu>BB,  may  be  rebntted,  or  so  far  weakened  by  other  evidence  in 
connection  with  the  l^al  presumption  of  innocence  as  to  create  a  rea- 
sonable, snbstantial  donbt  as  to  the  guilt  of  the  accused  or  the  grade  d 
the  crime  charged,  and  thus  entitle  him  to  an  acquittal  or  to  a  reduction 
of  the  grade. 

Maliob  n  EssBvnAL  Inobbdibnt  of  Mubobb,  either  of  the  first  or  second 
degree,  and  while  its  existence  may  be  presumed  from  certain  proved  or 
admitted  facts,  the  presumption  is  not  neosssarily  conclusive.  Tbers 
may  be  rebutting  evidence  for  the  consideration  of  the  jury. 

In  Gbdonal  Cabbs^  Bcbdbn  of  Proof  nbvbr  Shutb^  but  Rbstb  on  tbs 
psosecntion  throogbout^  so  that  in  all  oases  a  conviotion  can  be  had  only 
after  the  jury  have  been  convinced,  b^ond  a  reasonable  doubt^  of  tbs 
defendant's  guilt  It  results  that  if  from  any  or  from  all  the  evidenos 
taken  together  a  reasonable  donbt  of  guilt  is  raised,  there  should  be  sa 
aoqnittsL 

BBMunous  Qbabob  and  Bbsonioub  Bxfobal  to  Gbabob.  —On  a  trial 
for  nraider,  where  there  was  evidence  of  an  attack  made  upon  the  ds» 
Isndaat  so  violent  as  to  warrant  him  in  believing  that  he  was  in  dsngw 
of  great  bodily  barm  or  loss  of  life  unless  he  used  a  pistol  in  <i*^*«m1w^ 
luaniiell^  aehargethal  **if  the  facts  and  ciroumstanoss  are  in  evidenos^ 
no  nnttsr  by  whom  produced,  which  make  the  extenuation  that  rednces 
tbs  grade  of  the  crime,  they  have  the  effect  to  reduce  it^  but  those  facts 
sftd  cirounstaiieee  must  be  more  then  sufficient  to  rsise  a  reasonable 
doubt^**  is  misleading  and  erroneous;  and  it  is  error,  in  such  cass^  to  re* 
fuse  to  ehsrge  that  if  the  cirenmstancee  in  evidence  raised  a  reason- 
able donbt  of  murder  in  the  second  degree^  tb^  would  operate  to  aoqail 
of  it 

Bblf-Dbfbhbb.— Ownbb  of  Land  has  Bioxr  to  Qedbb  TmrnfAaam 
trbrbfbom,  but  be  baa  no  right  to  follow  bim  up  untQ  an  attack  la 
made  upon  himself  so  fieroe  as  to  compel  him  to  take  the  life  of  the  trss- 
r  in  asll-def ense. 
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that  the  defendant  was  asaaolted  by  the  deceased  and  another,  and  tha* 
he  killed  the  deceased  in  self-defense,  evidence  to  prove  the  bad  repiit»> 
tion  of  snch  other  person  as  a  violent  and  dangerous  man,  and  that  all 
this  was  known  to  the  defendant  at  the  time  of  the  homicide,  is  admiwi* 
ble,  as  directly  bearing  on  the  question  of  justifiable  self-defense. 

Indictment  for  murder.  Verdict  that  the  defendant  was 
guilty  of  murder  in  the  second  degree.  The  material  facts 
appear  in  the  opinion 

E.  L.  BtakeslUy  A.  H.  McCoUum^  and  George  A,  Post^  for  thft 

plaintiff  in  error. 

F.  L,  Lotij  diitriet  attorney^  and  Cornelius  Smithy  for  the  de- 
fendant in  error. 

Sterrett,  J.  The  clear  and  comprehensive  charge  of  the 
learned  president  of  the  oyer  and  terminer  contains  a  correct 
exposition  of  the  law  applicable  to  the  several  degrees  of  homi- 
cide upon  which  the  jury  were  required  to  pass,  except  in  his 
refusal  to  charge,  substantially,  as  requested  by  the  prisoner, 
that  a  reasonable  doubt  as  to  the  existence  of  malice  was  suf- 
ficient to  reduce  the  grade  of  homicide  below  murder  of  the 
second  degree.  His  refusal  to  so  instruct  the  jury  is  practi- 
cally the  subject  of  complaint  in  the  first  four  specifications 
of  error. 

While  it  was  not  denied  that  the  deceased,  Samuel  Hocum, 
died  from  the  effect  of  a  pistol-flhot  wound  inflicted  by  the 
prisoner,  it  was  contended  that  the  shooting  was  done  in  justi- 
fiable self-defense,  or,  at  the  very  utmost,  under  such  legal 
provocation  as  stripped  the  act  of  malice  and  reduced  the 
grade  of  offense  to  manslaughter.  Considerable  evidence  was 
introduced  for  the  purpose  of  showing  that  the  prisoner  was 
assaulted  on  his  own  premises  by  deceased  and  his  com- 
panion, Lafayette  Crandall;  that  the  attack  was  so  fierce  and 
violent  as  to  warrant  him  iu  believing  be  was  in  danger  of 
great  bodily  harm  or  loes  of  life  unless  he  used  the  pistol  in 
i  defending  himself.  Without  referring  folly  to  the  evidence^ 
I  it  is  sufficient  to  say  that  it  tended  to  sustain  his  contention^ 
and  presented  a  proper  case  for  submission  to  the  jury  on 
questions  of  £ftct  involved  thereia* 

Among  other  things,  the  prisoner  himself  testified:  "I  went 
to  my  lot  to  pick  berries,  ....  and  while  I  was  there,  busy 
picking  berries,  Crandall  and  Hocum  came  where  I  was,  and 
I  said,  'How  do  you  do?'  pleasantly,  and  tbey  leapendedt  end 
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1 0aw  thej  had  been  drinking.  Hoeam  Boid^  'Wbj  don't  70a 
let  Steve  alone?  Why  do  700  meddle  with  fata  distillery?' 
And  I  said,  'That  is  my  business';  and  Hocom  said,  'We  'U 
make  it  ours.  If  yon  donH  stop  informing  against  him,  we  'II 
fix  you  in  a  way  that  yon  will  wish  yon  laerer  had.'  I  said, 
'Gentlemen,  get  off  from  my  premises.  I  will  not  be  abused 
on  my  own  land*  Yon  shall  not  pick  benies  here.'  And 
Crandall  said,  'lick  him,  Sam.  You  can  do  it  without  any 
help.  I  will  go  and  dt  down  and  aee  the  fun.'  And  Crandall 
started  away  slowly,  and  Hoeum  called  me  names. 

"  Q.  What  did  he  call  you?  A.  He  called  me  a  liar.  He 
said  I  was  a  liar. 

"  Q.  What  else?  A.  Well,  he  used  some  hard  language.  I 
would  not  be  able  to  tell  exactly,  perhaps.  I  told  him  to  go 
off,  and  at  that  he  stuck  his  hand  in  my  face.  I  stepped 
away.  We  walked  slowly  down  the  hill.  He  halted  to  stick 
his  hands  in  my  &ce.  I  told  him  I  did  n't  want  any  quarrel; 
that  I  had  never  struck  a  man  in  my  life.  Then  he  struck 
me  in  the  stomach  and  on  the  right  cheek.  I  told  him  to 
let  me  alone.  If  he  wanted  to  quarrel  he  could  have  his 
drunken  quarrels  with  his  son-in-law,  as  he  had  the  other 
night,  when  he  got  his  face  marked.  He  picked  up  a  stone 
and  struck  me  in  the  left  side,  stunning  me.  He  had  another 
stone,  and  says,  'I  will  smash  your  brains  out,  you  son  of  a 
bitch';  and  just  then  I  saw  Crandall  running.  He  throwed 
his  pail,  and  was  running  with  all  his  might,  with  his 
fist  doubled  up,  straight  towards  me,  and  I  was  scared, 
and  I  halloed,  'Helpl'  and  Hocum  said,  'I  will  help 
you  with  a  bullet';  and  Crandall  says,  'Shoot  him,  Sam, 
shoot  him.'  Hocum  had  a  stone  in  his  hand,  and  put  his 
other  hand  toward  his  hip-pocket,  and  stepped  towards  me. 
I  had  heard  that  they  were  desperate  characters,  and  quar- 
reled among  themselves,  and  threatened  to  shoot  each  other, 
and  threatened  to  kill  each  other,  and  I  suddenly  thought  of 
my  revolver,  and  I  jerked  it  out,  and  I  was  so  excited  and 
scared  that  I  hardly  realised  when  the  revolver  went  off. 
Just  then  Crandall  had  hold  of  me  and  jerked  me  down,  and 
had  one  hand  on  my  throat  and  the  other  on  the  revolver,  and 
then  I  heard  a  voice  say,  'Keep  the  revolve,  Lafe,'  and  he  let 
go  of  my  hand  and  I  got  away.  I  can  hardly  tell  how  I  got 
home,"  ete. 

The  prisoner's  narrative  of  tbeoocurrence  bears  the  impress 
of  candof  and  iratlifulness;  and  while  it  is  contradicted  in 
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Bome  esaential  particulars  by  Crandall  and  other  witneesee  for 
the  commonwealth^  it  is  corroborated  to  some  extent  by  other 
evidence  showing  his  condition  after  the  shooting, — great 
prostration,  marks  of  blows  on  his  face  and  left  side,  where  he 
testified  he  was  strock  by  Hocnm,  etc.  These  and  other  cor- 
roborating facts  and  circumstances  had  an  important  bearing 
on  the  question  of  yeradty  between  him  and  witnesses  for  the 
commonwealth. 

In  view  of  the  evidence  relied  on  by  the  prisoner,  the  court 
was  requested  to  charge  as  to  the  legal  effect  of  the  facts  the 
jury  might  find  therefromi  and  especially  of  a  reasonable 
doubt  as  to  the  existence  of  malice  at  the  time  the  fatal  shot 
was  fired.  In  that  portion  of  his  charge  recited  in  the  third 
specification,  the  learned  judge,  after  reminding  the  jury  that 
he  had  ''refused  to  affirm  two  of  the  prisoner's  points  with 
reference  to  the  crime  of  murder  in  the  second  degree,"  said: 
''I  refuse  to  say,  as  requested  in  those  points,  that  if  the  ciiv 
cumstances  in  evidence,  put  there  either  by  the  prisoner  or  the 
commonwealth,  raised  a  reasonable  doubt  of  that  crime,  that 
those  facts  and  circumstances  would  operate  to  acquit  of  if 
Again:  "If  the  facts  and  circumstances  are  in  evidence,  no 
matter  by  whom  produced,  which  make  the  extenuation  that 
reduces  it  [grade  of  the  crime],  they  have  the  effect  to  reduce 
it,  but  those  facts  and  circumstances  must  be  more  than  suffi* 
cient  to  raise  a  reasonable  doubf  This  was  misleading  and 
erroneous;  and  the  error  is  not  cured  by  what  he  said  in  im- 
mediate  connection  with  the  first  quoted  sentence. 

It  is  undoubtedly  true  that  "where  a  homicide  is  committed, 
and  the  killing  is  shown  to  be  unlawful,  it  is  presumed  to  be 
murder ";  but  this  presumption  may  be  rebutted,  or  so  far 
weakened  by  other  evidence  in  connection  with  the  legal  pre- 
sumption of  innocence  as  to  create  a  reasonable,  substantial 
doubt  as  to  the  guilt  of  the  accused  or  the  grade  of  the  crime 
charged,  and  thus  entitle  him  to  acquittal  or  reduction  of  the 
grade.  In  other  words,  it  is  not  a  presumption  juris  et  ds 
jure^ — an  irrebutable  presumption.  Malice,  for  example,  is  an 
essential  ingredient  of  murder,  either  of  the  first  or  second 
degree;  and  while  its  existence  may  be  presumed  firom  certain 
proved  or  admitted  facts,  the  presumption  is  not  neoessarily 
conclusive.  There  may  be  rebutting  evidence  for  the  consid- 
eration of  the  jury.  It  is  incumbent  on  the  commonwealth, 
in  every  such  case,  to  establish  the  existence  of  malice,  ex- 
press or  implied^  not  merely  by  a  preponderance  of  evidence^ 
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but  by  proof  bqrond  a  veasonable  doubt  In  3Vifii#r  t.  Can^ 
monwealth^  86  Pa.  St  64,74, 27  Am.  Bep.  688,  the  pramit  chief 
JDBtice  said:  "We  are  iDclined  to  think,  with  Mr.  Oreenleal^ 
1  Greenl.  Ev.,  see.  81  b,  that  the  tme  rule  in  criminal  cases, 
notwithstandmg  some  decisions  to  the  contrary,  is,  that  the 
burden  of  proof  neyer  shifts,  but  rests  on  the  prosecution 
throughout,  so  that  in  all  cases  a  conviction  can  be  had  only 
after  the  jury  have  been  convinced,  beyond  a  reasonable  doubt, 
of  the  defendant's  guUt.  From  this  it  results  that  if  from  any 
or  from  aU  the  evidence  taken  together  a  reasonable  doubt  of 
defendant's  guilt  is  raised,  there  should  be  an  acquittal." 

Whatever  doubt  there  may  be  as  to  the  applicability  of  the 
principle  thus  stated  to  cases  where  the  prisoner  relies  on  some 
distinct,  substantive  ground  of  defense,  not  necessarily  con- 
nected with  the  transaction  on  which  the  indictment  is  founded, 
such  as  insanity,  etc.,  there  can  be  no  question  as  to  its  sound- 
ness as  well  as  applicability  to  cases  where,  instead  of  setting 
up  such  separate  and  independent  fact  in  answer  to  a  criminal 
charge,  the  accused  confines  his  defense  to  the  original  trans- j 
action  charged  as  criminal,  with  its  accompanying  circum*' 
stances.  In  the  latter,  the  burden  of  proof  never  changes,  but 
remains  on  the  commonwealth  to  satisfy  the  jury  that  the  act 
was  unlawful  and  unjustifiable,  and  if  the  crime  be  a  graded 
one,  that  it  is  of  the  grade  claimed  by  the  commonwealth. 

Numerous  authorities  might  be  dted  in  support  of  this  view, 
among  which  are  Wharton's  Criminal  Evidence,  236;  0<m»- 
fiumwealth  v.  Hawkins^  69  Mass.  468;  Maker  v.  P<MpIe,  10  Mich. 
212;  81  Am.  Dec.  781;  LiUienthal  v.  Untied  StateSj  97  U.  8. 
266.  In  the  latter  it  is  said:  ^'  In  criminal  cases  the  true  rule 
is,  that  the  burden  of  proof  never  shifts;  that  in  all  cases, 
before  a  conviction  can  be  had,  the  jury  must  be  satisfied  from 
the  evidence,  beyond  a  reasonable  doubt,  of  the  affirmative  of 
the  issue  presented  in  the  accusation,  that  the  defendant  is 
guilty  in  manner  and  form  as  charged  in  the  indictment.  .... 
Where  the  matter  of  excuse  or  justification  of  the  offense 
charged  grows  out  of  the  original  transaction,  the  defendant 
is  not  driven  to  the  necessity  of  establishing  the  matter  in 
excuse  or  justification  by  a  preponderance  of  evidence,  and 
much  less  beyond  a  reasonable  doubt  If,  upon  a  consider- 
ation of  all  Ihe  evidence,  there  be  a  reasonable  doubt  of  the 
guilt  of  the  party,  the  jury  are  to  give  him  the  benefit  of  such 
doubt":  Tweedy  v.  StaUy  5  Iowa,  433.  The  same  thought  is 
thus  presented  by  Mr.  Wharton  in  his  admirable  work  on  evi- 
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deuce,  abo?e  refexped  to:  *'  Provoeatioo,  also,  as  a,  deCafiae,  vhich 
goes  to  negatiye  pdremeditatioD  and  malioe,  must  be  regarded 
as  traversing  the  essecitial  iogrediente  ot  all  <^eiifie8  which 
require  proof  ot  premeditation  and  malioe.  Hence,  according 
to  the  distincticm  just  stated,  the  burden  is  on  the  defendant 
to  prove  provocation  in  all  cases  where  he  opens  this  defense; 
yet  when  the  evidence  on  both  sides  is  closed,  he  is  entitled  to 
an  acquittal  if  he  has  offored  {Mroof  enough  to  cast  a  reasonable 
doubt  on  the  averments  of  malice  and  premeditatkm,  when 
thus  essentiaL" 

The  fifth  specification  is  not  sustained.  As  a  whole*  the 
point  recited  therein  is  not  correct  as  a  legal  pn^xMution,  and 
hence  there  was  no  error  in  re&sing  to  affirm  it.  While  the 
prisoner  had  a  right  to  order  deceased  and  his  companion  off 
the  premises,  etc.,  he  had  no  right  to  foUow  them  ''  up  until 
an  attack  was  made  upon  him  so  fierce  as  to  put  him  on  self- 
defense." 

The  subject  of  comi)laint  in  tiie  sixth  specification  is  the 
rejection  of  the  offer  to  prove  by  the  witness  then  on  the 
stand,  and  twenty-five  other  witnesses,  "that  Lafayette  Cran- 
dall  has  a  notoriously  bad  reputation  as  to  being  a  quarrd- 
some,  bad-tempered,  dangerous  man,  and  that  all  this  was 
known  to  Judson  Tiffany  on  the  16th  of  July,  1886,  at  the 
time  of  the  shooting."  For  obvious  reasons,  that  evidence 
should  have  been  received.  According  to  defendant's  own 
evidence,  as  we  have  seen,  he  was  assaulted  by  both  Hocum 
and  CrandaU,  and  he  had  as  much  right  to  prove  the  had 
reputation  of  the  lattor  as  a  violent  and  dangerous  man  as 
he  would  have  had  to  prove  the  reputation  of  Hocum.  It 
had  a  direct  bearing  on  the  question  of  justifiable  self-defense. 

The  remaining  specifications  are  not  sustained.  There  is 
nothing  in  either  of  them  that  calls  for  special  notice. 

Judgment  reversed,  and  a  venire /acia$  de  novo  awarded. 


ICalicv  is  IimnD  nou  Bvbbt  DELOoaATS  ako  LfframiMUL  Hoio« 
dDB,  whon  not  nftoompaniftd  by  ciroanstaoMS  of  cgrtfisnstiait  ov  «xpLiaaftMNU 
S  jUe  V.  Shippq^,  10  Minn.  223;  88  Am.  Deo.  70,  and  note  74;  iStotev.  Moort^ 
25  Iowa,  128;  95  Am.  Dea  778. 

SumciKNCT  OF  EvxDsifCx  TO  EffTABLisH  Malics  cf  Gasb  ov  HoMicms 
is  determined,  as  any  other  fact,  by  its  effect  to  reasonably  satisfy  Ibe  i 
MtCo9  V.  State,  251te.  33;  78  Am.  Dea  i20L 

BuBDizr  OF  PBoma  Ofiuisa  xv  CaaiMTWiT,  CUsi  bqrsod  a 
doubt  is  upon  tho  proseoation;  EiUat^  ▼.  StaU,  80  Tax.  887;  M  An.  Oao. 
817.  and  note;  8taU  r.  Hoxne,  16  B.  I.  1;  2  Am.  St  Bep.  838. 
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Wmebs  Oils  HAS  Kkasoikabjm  Ain>  Wx&L-OBOoiiDiD  BsLor  tint  lie  to 
aetmlly  in  daager  «f  kMing  Iris  lifo  or  wafSuing  gnat  bodily  hann,  ho  to  jus- 
tiiad  in  dofwwting  hinmll  to  tbe  eztant  of  killiiig  hto  mwilmtx  IVbry  t. 
Siate,  84  To.  App.  251;  5  Am.  8i.  Bop.  882»  Mid  noteu 

Iv  Bvnunrai  os  PBiaoNXB'iB  BehjiiV  Baibu  Rxasovablb  Doubt  of  his 
Gvxur,  honmrtbosoqiiitted:  /Vendl  ▼.  iSStafe,  121&d.  670;  74  Am.  Deo.  220. 

TusFJom  IS  HOT  BxjCB  TttoroaAnott  ab  Ehtitles  Oini  to  Usi  Diablt 
Wbapok,  or  ndaois  IdlHng  balov  nmder:  State  t.  SUppt^^  10  Miim.  228| 
88  Am.  Deo.  70t  end  note. 

BFnsnroB  or  Bab  GBABAcna  of  DBOSAaiD  fob  Tubbdudi gs  abd  Vio* 
LBBOB  to  ftdrntosible  only  to  Bhow  aoooeed'o  ImUoI  oI  tounineat  peril,  to  ee- 
tabltoh  justifiable  bomicide:  Lang  ▼.  State,  84  Aim.  1|  5  Am.  8k  Bep.  82^ 
endnote. 


Mipflin's  Appbal. 

ri21  FSBHSTLTAinA  flTATl^  90ki 

Wills —PiBPETurrnss. — Whbkb»  bt  Tbbms  of  Dbbd  qv  Tbubt,  Bbtati 
IS  Ldcitbd  to  Gsantbb  iob  LiTiy  with  a  genecal  power  of  appoint- 
ment by  will,  with  fnll  power  alao  to  convey  in  fee  or  by  mortgage,  the 
latter  power,  though  not  exercised,  renders  the  life  estate  destroctiblo 
by  tbe  grantee  in  hto  lifetiaie;  smd  so  far  as  the  applioatton  of  the  rule 
sgeiaat  perpetoittos  to  the  power  td  sfpeintment  by  will  to  oonoemed, 
the  estate  of  the  gisnteo  to  to  bo  xegardsd  as  though  it  were  an  estats 
in  fee. 

iHDBSTSUOnBnJTT  OF  EffTATB  OF   PbBSOK  WbO^  FOB  TUB  BlIBO,  18  Bh* 

TiTLBB  to  the  property  subject  to  tiie  fnturo  fimitatioD,  to  an  essenttol 
element  in  the  definition  of  a  perpetuity.  An  estate  whioh  can  be  ds» 
stroyed  by  the  person  who  holds  it  for  the  time  being  to  not  indestmo* 


Bill  in  eqxiiiy  filed  by  William  MifiBin  against  Jamea 
Ififflin,  Bolxititated  irastee  under  the  will  of  Sarah  L.  MifBin, 
J.  Sergeant  Price,  trustee  under  the  will  of  James  L.  Miffliui 
Theresa  W.  Mifflin,  James  Mifflin,  Dorothea  T.  Frohock, 
widow,  formerly  Mifflin,  and  Thomas  Mifflin,  for  a  partition 
and  acoocmt  By  deeds  dated  June  9, 1813,  and  March  19, 
1816,  respectively,  Sarah  L.  Mifflin  took  an  estate  for  life  in 
the  premises  in  controyersy,  with  a  general  power  of  appoint- 
ment by  deed  or  will,  and  also  full  power  to  coovey  in  fee  or 
by  mortgage.  She  never  exercised  the  powers  of  sale  con- 
tained in  these  deeds;  but  by  will  dated  June  23, 1866,  devised 
the  land  to  her  children  f<Mr  life,  with  power  to  appoint  the 
same  by  any  instrument  in  the  nature  of  a  will,  with  remain- 
der to  their  children.  She  died  December  7, 1866,  leaving  to 
survive  her  seven  children,  all  of  whom,  except  the  complain- 
ant, died  before  the  filing  of  this  bill,  aU  tbe  parties  to  which 
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claimed  under  ber  will.  The  question  to  be  determined  was, 
whether  the  exercise  by  Mrs.  Mifflin  of  the  power  of  appoint- 
ment conferred  by  the  deeds  was  valid  in  favor  of  the  grand- 
children who  claimed  under  it,  or  failed  as  tending  to  a 
perpetuity,  because  they  might  have  been,  as  some  of  them 
actually  were,  bom  after  the  delivery  of  the  deeds.  And  the 
complainant  was  not  bom  until  between  six  and  seven  years 
after  the  deed  first  above  mentioned  was  executed.  The  mas- 
ter found,  in  his  conclusions  of  law,  that  the  limitations  in 
Mrs.  Mifflin's  will,  so  far  as  they  related  to  property  included 
in  the  deeds  mentioned,  were  invalid,  inasmuch  as  they  caused 
those  instraments  to  offend  against  the  rule  forbidding  perpe- 
tuities; that  Mrs.  Mifflin  was  to  be  considered  as  having  died 
without  exercising  her  power  of  appointing  by  will,  so  far  as 
these  properties  were  concerned;  and  that  her  children  there- 
fore took  remainders  in  fee  which  were  not  directed  by  her 
will,  but  which  passed  by  their  wills,  if  any,  or  if  none,  under 
the  intestate  laws.  The  court  below  reversed  the  master, 
arriving  at  a  conclusion  favorable  to  the  defendants;  holding 
that,  in  whatever  words  an  estate  is  conferred,  and  although 
it  be  only  for  life,  it  cannot  be  a  perpetuity  if  the  holder  is 
clothed  with  power  that  will  enable  him  to  set  aside  the  limi- 
tations imposed  by  the  original  grantor,  and  oonfer  an  abso- 
lute interest  on  himself  or  on  another  person.  The  complainant 
appealed. 

A.  T.FreedUy^WUKamBmrjfRawUfamdB.MammLyUjtot 
the  appellant. 

/.  B.  Towfmnd  and  Oeorge  W»  BidUe^  for  the  appeUees. 

Obbxn,  J.  If  the  element  of  indestructibility  of  the  estate 
of  the  person  who,  for  the  time  being,  is  entitled  to  the  prop- 
erty subject  to  the  future  limitation  is  an  essential  in  the 
definition  of  a  perpetuity,  the  decision  of  the  court  below  is 
right  In  at  least  two  instances  this  court  has  approved  a 
definition  which  does  include  that  element  Thus  in  HiUyard 
V.  MiUer,  10  Pa.  St  834,  Chief  Justice  Gibson  said:  ''A  perfect 
definition  of  a  perpetuity  has  not  been  given,  and  the  nearest 
approach  to  it  is  found  in  Lewis  on  Perpetuities,  chapter  12, 
where  it  is  said  to  be  a  future  limitation,  whether  executory 
or  by  way  of  remainder,  and  of  real  or  personal  property, 
which  is  not  to  vest  till  after  the  expiration  of^  or  which  will 
not  necessarily  vest  within,  the  period  prescribed  by  law  for 
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the  creation  of  future  estates,  and  which  is  not  destructible 
by  the  person  for  the  time  being  entitled  to  the  property  sub- 
ject to  the  future  limitation,  except  with  the  concurrence  of 
the  person  interested  in  the  contingent  event"  The  same 
judge  in  the  same  opinion  said:  ''  It  was  the  indestructibility, 
not  only  of  springing  and  shifting  cases  [uses?]  and  of  execu- 
tory devises,  but  also  of  future  trusts,  which  forced  upon  the 
judges  the  rule  against  perpetuities,  in  order  to  set  bounds  to 
the  remoteness  of  not  only  legal  but  equitable  limitations; 
and  it  acts  upon  perpetuities  wherever  they  appear,  except  in 
conveyances  in  mortmain  or  to  charitable  uses."  In  Smith*$ 
Appeal,  88  Pa.  St.  495,  the  foregobg  extract  containing  the 
definition  by  Lewis  was  repeated  by  our  brother  Paxson  in 
the  course  of  the  opinion,  which  was  delivered  by  him. 

In  the  definition  given  by  other  text-writers,  the  same  idea 
is  expressed.  Gray,  in  his  work  on  the  rule  against  perpetui- 
ties, in  sections  140  and  those  which  follow,  clearly  points  out 
that  a  perpetuity  is  an  indestructible  and  inalienable  interest 
in  its  original  sense;  and  while  he  shows  that  it  has  another 
or  artificial  meaning,  to  wit,  that  '4t  is  an  interest  which  ?dll 
not  vest  till  a  remote  period,"  yet  in  all  his  illustrations  he 
shows  that  interests  which  were  destructible  were  not  perpe- 
tuities. At  section  203  he  says:  "Thus  a  future  interesl^  if 
destructible  at  the  mere  pleasure  of  the  present  owner  of  the 
property,  is  not  regarded  as  an  interest  at  all,  and  the  rule 
does  not  concern  itself  with  it.  For  instance,  limitations  after 
an  estate-tail  are  never  too  remote;  the  present  tenant  in  tail 
can  destroy  them  all  at  any  moment  by  docking  the  entalL^ 
Again,  at  section  443,  he  says:  "A  future  estate  which  at  aU 
times  until  it  vests  is  in  the  control  of  the  owner  of  the  preced- 
ing estate  is,  for  every  purpose  of  conveyancing,  a  present 
estate,  and  is  therefore  not  obnoxious  to  the  rule  against 
perpetuities."  Under  the  head  of  powers,  at  section  477,  he 
says:  "A  power  given  to  the  unborn  child  of  a  living  person  is 
too  remote;  that  is,  if  it  is  a  power  to  be  exercised  by  will  only, 
or  a  special  power  to  be  exercised  by  deed.  But  if  such  un- 
born chUd  has  a  general  power  to  appoint  by  deed,  he  has  the 
absolute  control  exacUy  as  if  he  had  the  fee,  since  he  cafi  at 
once  appoint  to  himself.  Such  general  power  to  appoint  by 
deed  is  therefore  not  obnoxious  to  the  rule  against  perpetui- 
ties"; citing  Bray  v  HammmUyy  3  Sim.  613.  Again,  at  sec- 
tion 624:  "  If  property  is  given  to  A  for  life,  with  power  to 
appoint  it  by  deed  or  will  to  whom  he  pleases,  he  has  the  ab- 
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Klute  control  ov«r  it  There  is,  in  trathi  no  fatme  interest; 
the  life  tenant  can  deal  with  the  pn^ierty  as  if  he  owned  it  in 
fee.  Thereforei  in  the  execution  of  such  a  power,  the  remote- 
ness of  an  appointment  mider  it  is  to  be  jadged  firom  the  point 
of  time  of  its  exercise,  and  not  fiom  the  time  of  its  creation''; 
citing  a  number  of  authoritieB. 

Mr.  Lewis,  in  his  work  on  perpetuities,  on  page  483;  says: 
''  The  great  aim  of  the  law  against  remoteness  is  secured  in 
the  immediate  and  unrestrained  aMenabiliiy  of  the  propertj 
by  means  of  the  power.''  Farwell  on  Powers,  page  226,  says: 
'*  The  rules  against  perpetuities  apply  to  instruments  execut- 
ing powers  as  well  as  to  other  instruments;  but  there  is  an 
important  distinction  between  general  and  particular  powers 
in  this  respect.  The  donee  of  a  general  power  is  virtually  the 
absolute  owner  of  the  property  on  which  his  power  extends, 
and  he  is  regarded  as  abscdute  owner  for  the  purpose  of  con- 
sidering the  application  of  the  rule  against  perjietuities  to 
him."  In  Gray's  work,  at  section  626  b,  the  author  says: 
"And  if  a  man  who  has  a  vested  limited  interest  in  property 
has  the  present  unconditioned  right  to  turn  that  limited  in- 
terest into  an  absolute  interest,  and  thus  to  acquire  the  present 
unconditioned  absolute  interest,  he  is  regarded  by  the  rule 
against  perpetuities  as  already  having  such  interest.  A  ten- 
ant in  tail  is  such  a  person;  a  life  tenant  with  a  general  power 
exercisable  by  deed  is  also  such  a  person.  To  this  extent  the 
rule  sacrifices  form  to  substance,  but  the  substance  must  be 
there.  There  must  be  a  person  with  a  vested  limited  interest 
who  has  the  immediate  right  to  become  the  present  absolute 
owner.  Such  is  not  the  case  when  a  life  tenant  has  a  power 
which  he  can  exercise  only  by  will.  The  general  rule  must 
govern  unless  the  exception  is  made  out,  and  the  exception  is 
not  made  out  unless  there  be  a  present  right  to  acquire  the 
present  absolute  interest." 

In  Lewis  on  Perpetuities,  at  page  484,  the  author,  speaking 
of  general  powers,  says:  "Of  this  kind  is  a  limitation  of  prop- 
erty to  such  uses  or  upon  such  trusts  as  A  shall  appoint,  and 
subject  to  any  appointment  to  A  in  fee,  or  to  B  in  fee,  or  to 
any  other  person  or  succession  of  perscMis  for  life,  in  tail,  in 
fee,  or  otherwise.  In  such  cases,  as  the  power  is  so  general 
and  absolute  as  to  be  equivalent,  for  the  purposes  of  alienation, 
to  the  ownership  in  fee-simple,  an  appointment  under  it,  so  fer 
as  concerns  the  proper  period  for  the  vesting  of  the  interests 
thereby  conferred,  rests  on  the  same  footing  with  an  original 
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^conveyaxkoe.  Nor  is  there  anj  greater  tendency  to  a  peipeta*- 
itj  in  A  general  power  of  appointment  over  prepertjr,  and  the 
{K)88ibDitf  of  the  exercise  of  Buch  power  in  opposition  to  the 
laws  of  jemotenesfii,  than  in  a. simple  absolute  right  of  owner- 
<shlp.  The  general  power  anthonzes  as  complete  and  as  im- 
Aiediate  a  disposition  of  the  property  as  could  be  efifected  were 
the  donee  entitled  to  the  &e  or  absolute  interest;  and  it  is  of 
course  clear  that  such  a  power  maj  be  exercised  by  the  donee 
in  favor  of  himself.  And,  as  regards  the  estate  limited  in  de- 
fault of  appointment^  when  not  gjiyen  to  the  donee  of  the 
/power,  there  can  be  no  necessity  to  oonsider  how  far  a  perpetu- 
ity may  be  created;  because  although  that  estate  may  be  de- 
feated at  any  time  by  an  exercise  of  the  power,  yet  the  great 
aim  of  the  laws  against  remoteness  is  secured  in  the  immediate 
and  muwtrained  alienability  of  the  property  by  means  of  the 
power.  It  may  be  true  that  any  alienation  of  the  property 
must  he  merely  and  simply  by  virtue  of  the  power,  and  that 
the  exercise  of  such  power  must  take  efiect  by  referenoe  to  the 
deed  or  will  creating  it,  and  so  far  a  necessity  may  seem  to 
exist  for  restricting  the  donee  to  the  appointment  of  interests 
which  would  have  been  good  if  limited  in  the  original  will  or 
settlement;  but  if  the  essence  of  a  perpetuity  be  wanting  in 
the  nature  of  the  power,  or  rather  if  the  scope  and  spirit  of  the 
power  be  directly  adverse  to  a  perpetuity,  it  seems  too  much 
to  argue  that  it  will  not  anthorize  limitations  wliich  might 
have  been  created  by  a  person  having  the  absolute  dominion, 
i.  e.,  such  limitatioiis  as  will  necessarily  vest  within  lives  in 
being  and  twenty-^ne  years,  computed  fsoni  the  time  at  which 
they  are  raised." 

The  foregoing  views  are  undoubtedly  correct;  they  are  not 
^t  all  impeached  by  text-writers  or  decisions*  In  our  opinion, 
they  control  this  case.  As  a  matter  of  course,  if  Mrs.  Mifflin 
had  actually  executed  the  power  of  sale,  and  caused  the  title 
to  be  conveyed  to  herself  in  fee-^inple,  -as  she  had  the  plain 
right  to  do,  tihe  Kmitationd  of  her  will  would  have  to  be  deter- 
mined upon  their  own  merits,  regarding  her  as  the  owner  in 
fee,  and  disregarding  the  previous  atate  of  the  title.  But  so 
far  88  the  appUeatioti  of  the  rale  agaixwt  perpetuities  in  con- 
cerned, the  situation  is  precisely  the  same  as  if  she  had  ex- 
ecuted the  power.  For  the  question  is,  whether  the  provisions 
of  the  original  deeds  of  1813  and  1816  are  inoperative  because 
of  the  rule  against  perpetuities.  They  are,  if  they  create  in- 
^«lienable  and  indestructible  estates,  to  continue  longer  than 
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the  prohibited  period.  But  the  estate  of  Mrs.  Mifflin  was  nei- 
ther  inalienable  nor  indestructible.  It  was  destructible  by  her 
own  act.  It  was  entirely  within  her  power  to  become  the 
owner  in  fee-simple  of  the  estates  granted,  and  to  totally  de- 
feat any  ulterior  limitations.  It  proves  nothing  to  say  she  did 
not  exercise  her  power,  and  that  therefore  the  situation  is  the 
same  as  though  she  never  had  the  power.  For  certain  pur- 
poses and  in  certain  cases  that,  of  course,  is  true.  But  in  con- 
sidering merely  the  application  of  the  rule  against  perpetuities, 
it  is  not  true,  because  that  rule  requires  that  the  estates  in 
question  should  be  indestructible,  and  an  estate  which  can  be 
destroyed  by  the  person  who  holds  it  for  the  time  being  is  not 
indestructible. 

We  do  not  think  it  necessary  to  follow  the  learned  counsel 
on  both  sides  through  the  very  able  and  interesting  discus- 
sions contained  in  their  paper  books.  We  will  say,  however, 
that  Smithes  Appecd,  88  Pa.  St.  492,  does  not  control  this  case. 
Mrs*  Smith  had  only  a  limited  power  of  appointment  by  will, 
which,  of  course,  could  only  operate  after  her  death.  She 
could  in  no  manner  acquire  the  title  herself,  and  her  estate 
was  an  indestructible  one,  whereas  Mrs.  Mifflin's  estate  was  de- 
structible beyond  all  question.  In  our  opinion,  the  learned 
court  below  was  right  in  the  view  taken  of  Mirs.  Mifflin's 
estate,  and  therefore  the  decree  is  affirmed,  and  appeal  dis- 
missed, at  the  costs  of  the  appellant 

PKBPSTUxms  WncH  abb  Fobbidikii  n  tbm  Uxrid  SrAnsi  8m  note 
to  Banmm  ▼•  Barmm,  90  Am.  D«a  101-lOS;  wm  also  iWvl  v.  JM»  70  Wit. 
19;  ft  Am.  81  R«p.  117. 


Bell  v.  Mahn. 

[m  PumtlXTAHXA  BTATB,  W.] 

Skatdtib— OomstmironoBi.  — Fkbiobmahob  ov  Qpiba  la  Tkbaibhul  Xk- 
BXBinaK,  within  the  mMming  of  PenuylyanlB  Ml  of  April  16^  1841^ 
and  other  rabMqnent  tote,  proriding  that  no  "thaalrioal  exhibition'' 
■hall  be  allowed  in  this  state  without  a  lioenee  first  obtained,  fixing  the 
price  of  sodi  lioMii^  and  proriding  for  the  manner  in  which  it  may  be 
obtained. 

Cass  stated,  wherein  Frank  F.  Bell,  treasurer  of  the  city  of 
Philadelphia,  to  the  use  of  the  commonwealth  of  Pennsylvania, 
was  plaintiff,  seeking  to  recover  of  H.  B.  Mahn,  defendant,  for 
a  license  to  give  operatic  exhifaitioos  in  the  oonnty  of  Phila- 
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delphia.  The  plaintiff  based  his  case  upon  the  act  of  April 
16, 1846  (P.  L.  638),  providing:  ''Section  2.  That  no  theatrical 
exhibition  or  exhibitions  of  circus  performances  or  menagel 
ries  shall  hereafter  be  allowed  in  this  commonwealth  without 
a  license  from  the  state;  and  the  treasurer  of  any  county  shall 
have  authority  to  grant  licenses,  under  his  hand,  and  seal  of 
the  proper  county,  for  such  exhibition,  on  the  payment  of  the 
following  sums,''  naming  them.  Judgment  was  ordered  to  be 
entered  in  fiivor  of  the  defendant,  and  the  plaintiff  assigned 
error. 

Joiegh  jL  Cai90n  and  J.  B.  Andemm^  for  the  plaintiff  in 
error. 

John  Dolman^  for  the  defendant  in  error. 

Clark,  J.  Although  the  facts  are  somewhat  meagerly  pre- 
sented in  the  case  stated,  the  single  question  sought  to  be 
raised  for  the  determination  of  this  court  is,  whether  or  not 
the  performance  of  an  opera  may  be  properly  regarded  as  a 
theatrical  exhibition  within  the  meaning  of  the  act  of  April 
16,  1846  (P.  L.  633),  and  other  acts  of  assembly  subsequent 
thereto,  providing  that  no  'theatrical  exhibition''  shall  be 
allowed  in  this  state  without  a  license  first  had  and  obtained, 
fixing  the  price  of  such  license,  and  providing  for  the  manner 
in  which  it  may  be  obtained. 

A  theater  among  the  ancients  was  an  edifice  in  which  spec- 
tacles or  shows  were  exhibited  for  the  amusement  of  the  spec- 
tators; but  in  modem  times  a  theater  is  a  house  for  the 
exhibition  of  dramatic  performances;  a  theatrical  exhibition 
must  be  either  such  as  pertains  to  a  theater  or  to  the  drama* 
for  the  representation  of  which  the  theater  is  designed: 
Webster.  A  drama  is  a  story  represented  by  action;  the 
representation  is  as  if  the  real  persons  were  introduced  and 
employed  in  the  action  itself.  It  is  ordinarily  designed  to  be 
spoken;  but  it  may  be  represented  in  pantomime,  when  the 
actors  use  gesticulation,  sometimes  in  the  form  of  a-  ballet,  but 
do  not  speak;  or  in  opera,  where  music  takes  the  place  of 
poetry  and  of  ordinary  speech,  and  the  dramatic  treatment  is 
essentially  different  from  either.  An  opera  is  defined  to  be 
a  musical  drama,  consisting  of  airs,  choruses,  recitations,  etc., 
enriched  with  magnificent  scenery,  machinery,  and  other 
decorations,  and  representing  some  passionate  action:  Webster. 
The  spoken  drama,  therefore,  and  the  opera  agree  in  the 
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method  or  manner  which  is  essential  to  the  dramatic  art,  yIz^ 
imitation  in  the  way  of  action.  In  the  former,  it  is  true,  the 
actor  observes  the  rales  of  rhetoric  and  of  oratory,  and  follows 
the  special  laws  of  dramatic  delivery;  whilst  in  the  latter  he 
employs  the  power  of  mnsio,  both  vocal  and  instrumental,  as 
a  medium  of  artistic  and  passionate  expressioQ, — music,  how- 
ever, which  is  not  arranged  with  re£Brence  mainly  to  its 
melodic  interest,  but  in  such  form  as  to  express,  not  only  the 
words,  but  the  thoughts,  emotions,  and  passions  of  the  mind, 
such  as  joy,  grief,  hope,  despair,  etc.,  which  the  idea  or  concq;H 
tion  of  the  play  may  involve.  The  word-setting,  the  orches- 
tration, the  musical  intervals,  and  the  composition  geperally, 
are  all  arranged  to  serve  the  exigency  of  the  passing  senti- 
ment, and  to  turn  the  subject  of  the  story  into  the  action  of 
the  play;  in  short,  the  opera  is  composed  with  special  refer- 
ence to  the  declamatory  power  of  music 

It  is  contended,  on  part  of  the  defendant,  that  the  essential 
element  of  the  opera  is  music,  and  of  the  drama,  plot  and 
action,  dialogue  and  declamation;  that  the  music  of  a  modern 
opera  is  not  simply  an  accessory  to  tbe  play;  that  the  libretto 
is  but  a  peg  on  which  to  hang  the  music;  that  an  opera  is  es- 
sentially a  musical  work,  and  its  performance  cannot  be  called 
a  dramatic  representation,  and  in  that  sense  a  theatrical  ex- 
hibition. A  quotation  from  Zell's  Encyclopeedia  to  this  effect 
is  given  in  support  of  this  contention.  Whilst  this  may  be 
true  as  to  the  works  of  some  of  the  composers  of  opera  music, 
or  as  to  individual  seclections  from  them,  it  is  certainly  not 
the  general  principle  upon  which  this  particular  head  of  musi* 
oal  composition  proceeds.  In  the  recent  American  reprint  of 
the  Encyclopsdia  Britannica,  we  find  it  stated  as  the  gen- 
eral and  well-recognized  principle  of  the  opera  that  ''the 
exigencies  of  the  action  and  the  requirements  of  the  text 
should  rule  the  musical  designs  in  a  lyrical  drama,  and  that 
the  instrumental  portions  of  the  composition  should,  quite  as 
much  as  those  assigned  to  voices,  illustrate  the  progress  of  the 
scene  and  the  significance  of  the  words."  This  principle, 
which  is  said  to  have  been  anticipated  by  Monteverde  as  early 
as  1607,  in  his  opera  of  Arianna,  was  recognised  and  followed 
a  century  and  a  half  later  in  the  works  of  Bitter  von  Oluck, 
and  is  the  governing  principle  in  all  the  musical  compositions 
of  the  late  Richard  Wagner  designed  for  the  opera.  "  Such," 
says  the  Britannica,  referring  to  this  fundamental  prind- 
pie, ''  must  be  the  true  faith  of  the  operatic  oomposer;  it  has 
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again  and  again  been  opposed  by  the  superstitioas  that  feats 
of  vocal  agHity,  and  other  snares  for  popular  applaase,  were 
lawful  elemente  of  dramatic  effect;  but  it  has  never  inspired 
the  thoughts  of  the  greatest  artists  and  revealed  itself  in  their 
work,  and  no  one  writer  more  than  another  can  claim  to  have 
devised  or  to  have  first  acted  uix>d  this  natural  creed/' 

The  opera  is  esssentially,  and  in  eveiy  point  of  view,  a  dra- 
matic composition,  and  its  representation  a  dramatic  exhibi- 
tion. It  is  a  matter  of  common  knowledge  that  some  of  the 
most  £amou8  dramatic  characters  of  modem  times  have  devel- 
oped their  exquisite  powers  upon  the  operatic  stage.  It  may, 
of  course,  be  conceded  that  music  is,  in  some  sense,  an  essen- 
tial element  in  the  opera;  in  this  respect,  it  is  distinguished 
from  the  spoken  drama,  but  the  fundamental  and  really  es- 
sential element  of  both  is  action. 

The  opera-house  and  the  theater  alike  comprehend  the 
stage,  proscenium,  boxes,  orchestra,  pit  or  parquet,  and  the 
galleries;  the  scenic  representation  is  of  the  same  general 
character,  and  the  stage  machinery  and  decorations  of  the 
same  order.  The  ordinary  theater  is  adapted  to  the  perform- 
ance of  the  opera,  and  it  is  well  known  that  this  form  of  exhi- 
bition, especially  of  the  light  opera  and  the  opera  comique, 
rendered  '^partly  in  song  and  partly  in  dialogue,"  forms,  in 
these  days,  a  prominent  feature  of  theater  work.  Therefore, 
wheth^  the  term  "theatrical,"  in  the  act  of  1845,  be  deemed 
a  qualification  of  the  scenic  representation,  or  of  the  house 
and  its  adaptations  in  which  it  may  be  effectively  given,  the 
opera  would  seem  to  be  embraced  within  its  meaning. 

The  legislature  having  determined  as  to  the  propriety  and 
policy  of  requiring  a  license-fee  for  all  theatrical  exhibitions, 
it  would  be  difficult  to  state  any  reasonable  ground  for  a 
distinction  between  the  spoken  and  the  lyrical  drama  which 
would  justify  the  exaction  of  a  license-fee  from  one  and  the 
exemption  of  the  other.  They  are  exhibitions  of  the  same 
general  character,  and  there  is  no  reason  why  one  should  bear 
the  public  burden  more  than  the  other.  Both  are  places  of 
popular  amusement,  and  both  collect  large  assemblages  of  the 
people  and  require  additional  police  protection.  These  con- 
siderations are  proper  in  determining  the  intent  of  the  legisla- 
ture. 

It  may  be  that,  in  the  discussion  of  this  case,  we  have  gone 
out  of  the  record  somewhat.  In  this,  we  have  followed  the 
example  of  the  learned  and  able  counsel  in  the  arguments 
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n  Inch  they  have  Bubmitted.  We  have  passed  upon  the  ques- 
tioQ,  however,  which  was  sought  to  be  raised,  and  this  is, 
doubtless,  what  was  desired.  We  are  of  opinion  that  the 
court  erred  in  entering  judgment  for  the  defendant  on  the  case 
stated.     . 

The  judgment  is  therefore  reversed,  and  judgment  is  now 
entered  for  the  plaintiff  in  the  sum  of  five  hundred  dollars, 
and  costs.  

PntVOBMAKOB  OV  OfSBA  WAS   HiLD  HOT  TO   BS   TBSAXBKUL    PBU0BM„ 

AKOB  in  JRcwkmd  t.  KMfer,  1  Pitiibb  Rep.  SS.  Tfalf  oue»  dtddMl  In  Hm 
MDM  state  M  the  prindpel  ceae,  ie  not  refeired  to  in  the  opinion.  The  die- 
coasion  of  the  qneetion  is  upon  the  same  lines  as  that  of  the  oonrt  in  the 
principal  case,  and  yet  this  oonrt  seems  to  have  reached  a  different  oonohic 


HuEY  V.  Gahlbnbbok. 

ri21  PBVMBTLTAinA  STATI.  TSL] 

irmuoxvos— Bvn>izicB.~OwvKB  ov  PasioaaB  n  vov  Liabu  dt  Dam- 
Aon  lOR  Injubt  Subtadixd  bt  Avothxb  while  lawfnlly  tfaoncn,  hi 
the  absence  of  any  evidence  as  to  the  direct  cause  of  the  ii^vfy*  or  that 
it  was  the  result  of  the  owner's  n^gligenoe. 

Action  brought  by  August  Grahlenbeck  against  William  Q. 
Huey  to  recover  damages  for  personal  injuries  sustained.  The 
facts  appear  in  the  opinion.  Verdict  and  judgment  for  the 
plaintiff,  and  the  defendant  assigned  error. 

Walter  J.  Budd  and  John  O.  Johnaon^  for  the  plaintiff  in 
error. 

A.  8.  L.  8h%dd8^  for  the  defendant  in  error. 

Paxson,  J.  The  fifth  assignment  of  error  raises  the  only 
question  I  propose  to  discuss  in  this  case.  The  defendant's 
fifth  point  called  upon  the  court  to  instruct  the  jury  that 
**  under  the  facts  proved  in  this  case  the  verdict  should  be  for 
the  defendant."  The  court  refused  to  affirm  this  point.  The 
result  was  a  verdict  against  the  defendant  for  two  thousand 
dollars,  without  a  particle  of  proof  to  convict  him  of  negli- 
gence. 

The  defendant  below  had  a  place  of  business  where  mer- 
chandise and  other  property  is  received  for  storage  purposes. 
The  plaintiff  had  a  number  of  boxes  and  trunks  there  on 
storage.    On  the  morning  of  August  10, 1885,  the  plaintiff  called 
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at  said  warehouse  to  get  one  of  his  tranks.  He  was  invited 
into  the  warehouse  to  point  it  out.  He  followed  William  H. 
Huey,  a  clerk  of  defendant,  into  the  warehouse  for  that  pur* 
pose.  Whilst  so  engaged,  the  plaintiff  fell  down  the  elevator- 
hole  into  the  cellar,  and  was  injured.  About  this  there  can 
be  no  dispute,  as  he  was  found  there  in  an  injured  state  and 
taken  to  the  German  HospHal.  If  this  were  all,  the  plaintiff 
would  have  no  cause  of  action,  as  he  knew  of  the  elevator,  and 
could  and  should  have  avoided  it.  But  the  plaintiff  alleges, 
and  so  testified  upon  the  trial  below,  that  he  was  injured  by 
something  falling  upon  him.  He  said:  ^'I  saw  the  elevator 
when  I  went  into  the  back  part  of  the  place,  and  when  I  got 
near  to  the  elevator,  something  came  down  and  struck  me, 
and  scraped  my  face,  and  I  fell  down  upon  my  back."  The 
witness  was  not  able  to  say  what  it  was  that  struck  him;  he 
did  not  see  anything,  nor  did  any  other  witness  notice  an 
article  of  any  kind  in  the  building  out  of  place.  There  was 
no  evidence  that  the  boxes  and  parcels  with  which  the  place 
was  filled  had  not  been  piled  up  with  proper  care,  or  that  any 
one  of  them  had  fallen  down.  There  was  not  a  scirUiUa  of 
proof  that  the  defendant  had  been  guilty  of  any  negligence; 
there  was  absolutely  nothing  beyond  the  fact  that  the  plain- 
tiff was  lawfully  in  the  defendant's  store,  and  while  there,  was 
injured  by  something,  which  no  witness  saw  or  could  describe, 
falling  upon  him.  Was  this  sufficient  to  convict  the  defend- 
ant of  negligence? 

I  do  not  understand  that  when  A  is  lawfully  upon  the  prem- 
ises of  B,  for  business  purposes  or  otherwise,  that  B  is  abso- 
lutely liable  as  a  guarantor  for  the  safety  of  A.  If  an  accident 
occurs  to  the  latter  under  such  circumstances,  without  negli- 
gence on  the  part  of  B,  I  am  unable  to  see  how,  under  any 
rational  rule  of  law,  B  is  to  be  held  responsible. 

The  case  of  Scott  v.  Docks  Company^  8  Hurl.  &  C.  696,  cited 
in  Wharton  on  Negligence,  at  page  701,  and  relied  upon  by  the 
plaintiff  below,  differs  from  this  in  an  essential  particular.  In 
that  case  a  custom-house  officer,  visiting  a  store  upon  his  law- 
ful business,  was  injured  by  the  fall  of  sugar-bags  from  a  loft 
over  a  door  on  the  defendant's  premises.  No  explanation  was 
given  of  the  cause  of  the  occurrence.  The  fact  was,  however, 
held  evidence  of  negligence,  "  as  such  a  passage-way  should 
be  guarded  from  casualties  that  could  be  prevented  by  due 
care."  It  will  be  observed  that  in  the  case  cited  the  plaintiff 
was  injured  by  a  bag  of  sugar  falling  upon  him.    If  the  plain- 
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tiffin  fhifl  case  had  been  strack  hj  cne  of  the  boxes  pQed  up 
in  the  store  falling  upon  him,  we  wotdd  have  no  hesitation  in 
sajing  that  it  was  evidence  that  the  boxes  had  been  piled  neg- 
ligently. Just  here  is  the  pinch  of  the  plaintiffls  case.  He 
cannot  sajr  what  struck  him.  It  may  have  been  the  act  of 
some  one  not  in  the  employ  of  defendant;  possibly  a  mere 
trespasser  on  the  premises.  The  l^e  criticism  may  be  made 
of  the  case  of  Briggs  v.  OKvetj  4  Hurl.  &  C.  403,  and  others 
cited  by  defendant  in  error.  The  nearest  approach  to  the  case 
in  hand  is  Lake  Shore  R.  R.  Co.  v.  Rosenzwetg^  113  Pa.  St.  619. 
In  that  case  the  plaintiff  could  not  say  what  struck  him;  be 
could  describe  certain  things  around  him  which  might  have 
done  so,  and  he  was  allowed  to  recover  a  verdict  of  $48,750. 
That  case  certainly  went  much  farther  than  any  other  in  this 
country  or  in  England,  in  the  line  of  allowing  a  recovery  with- 
out evidence.  It  was  heard  in  the  absence  of  two  of  the  mem- 
bers of  the  court,  and  those  that  sat  were  not  unanimous.  We 
are  not  disposed  to  go  any  fdrther  in  that  direction,  or  to  follow 
it  to  the  extreme  length  now  asked  of  us,  but  we  will  aHow  it  to 
stand  upon  its  own  facts.  Aside  from  this  case  I  know  of  no 
well-considered  case  that  will  sustain  the  one  in  hand.  The 
mere  &ct  that  something  fell  on  the  plaintiff's  head,  without 
more,  is  not  evidence  of  negfigence  on  the  part  of  the  defend- 
ant He  cannot  be  convicted  of  negligence  and  compelled  to 
pay  a  large  sum  of  money  without  proof.  We  are  not  pre- 
pared to  sustain  the  doctrine  that  the  owner  of  property  is 
liable  for  every  injury  that  may  occur  to  another  therein  or 
thereon,  in  the  absence  of  any  evidence  that  such  injury  was 
the  result  of  the  negligence  of  the  owner.  We  are  of  opinion 
that  the  defendant's  fifth  point  should  have  been  affirmed. 
Judgment  reversed*  ^ 


PsMuxmov  OS  KMUonuni  waav  job  Xstust  bas  bsb 
AND  THXKS  JM  Ho  BvmBSGi  Shdwino  Who  WAS  IX  Faulx.  — Aa  •  ffin^ 
enX  propontioQ,  a  party  who  charges  negligence  u  a  ground  of  action  xaaak 
proTo  it.  He  musfr  show  that  the  defendant,  by  his  act  or  by  bis  omiasion^ 
has  Tiokted  some  dofty  ioeaaibMrt  upon  him,  and  thereby  eemaed  lbs  mjxay 
coMphrinai  of:  JfUrhGi^tertie  C«w^  15  WaU.  AM^  9S7;  MUehM  ▼.  Chieaim 
etc  JEL  B.  Co.,  ta  Mich.  236;  47  Am.  Rep.  G66;  PhOacMpkia  eU.  M^R.  Co. 
V.  Stdbmg^  62  Md.  604;  AtJAtMn  v.  OoodrkJi  Tranap.  Co.^  69  Wia.  6;  J?ayea 
▼.  Jlikktgan  CaOrat  R,  R,  Co,,  111  IT.  S.  228,  240;  David  v.  JIfeCrop.  i?V 
a».,  L.  R.  S  Com.  P.  6^1;  Chicago  R,  R,  Co.  v.  TroOer,  61  Miae.  417.  If  tho 
injury  ariaea  item  a  oaaimlty  pnvaly  aoeidental,  tho  party  ia  netaaaarily  lefl 
to  bear  it  It  ia  not  enough  to  afaow  meiol^  tbaiaa  aoeideiit  happaned,  m^ 
that  ii^ury  reanlted  therefrom:  Lem§  ▼.  Railroad  Ca.,  64  Mich.  66;  62  Am.. 
Bep.  796;  BauieU  ▼.  Ford,  47  lad.  264;  Curran  v.  Warren  ele.  Jffy.  Co.,  Sa 
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N.  Y.  103;  WabatkacRR.  Oo.  r.  Lodbe,  IKInct  40C;  S  An.8i.  Rep.  193;. 
and  wirare  an  ervnt  tftkes  place,  the  real  csqw  of  which  eannofc  be  tnced,,  or 
is  ttfc  base  not  •pparml,  ft  onCoarily  belongB  to  that  olaaa  of  oceturencea 
fpincbare  deaignated  as  pnrdy  aoddental,  and  the  party  who  asaerta  negli- 
g«iee  nniat  Auw  euuugfa  to  ezdnde  the  caae  fifom  the  daaa  ao  designated:  Id. 
NerertfaeleaB^  tiiat  an  agocideBt  maybe  of  such  a  nature  as  to  raise  a  pre* 
smoptien  of  negligence  is  fally  snstained  by  authority.  Hie  doctrine  is 
mazntaxned  that  proof  of  tiie  ooeorxence  of  an  accident  which,  under  ordi- 
nary ciroamstenoei^  would  not  have  happened  if  due  care  had  been  exercised, 
ndsea  a  preanmftton  of  negligence,  and  the  burden  of  proof  is  then  cast 
upon  tiie  defbndant  to  rebut  thia  proaumption:  7\Utle  v.  Rcutnad  Company^ 
48  Iowa,  06^  Kaplea  ▼.  Or£/l,  01  Wis.  531;  Breen  ▼.  New  Tarh  etc  R.  R.  Co,, 
109  K.  Y.  297.  Or,  as  expressed  in  an  English  case,  '*  where  the  thing  is 
shown  to  be  under  tiie  management  of  the  defendant  or  his  aenrants,  and  the 
accident  is  such  as,  in  the  ordinary  coarse  of  things,  does  not  happen  if  those 
who  hare  the  management  use  proper  care,  it  affords  reasonable  evicknco,  in 
the  absence  of  explanation  by  the  defendant,  that  the  accident  arose  from 
want  of  ene**:  ScoU  r.  London  etc  Docks  Co.^  3  Hurt  &  C.  096;  and  see,  ta 
the  same  efibct,  Kearney  v.  Railway  €6.,  L.  R.  5  Q.  B.  411;  (T  Id.  759;  Bridget 
T.  ifofiA  London  Ry  Co,^  0  Id.  377;  Oe€  ▼.  Railway  Co.,  8  Id.  161.  In  such 
case,  howeTsr,  it  is  hardly  accurate  to  say  that  negligence  is  presumed  from 
the  mere  fact  of  the  injury,  but  rather  tbst  it  may  be  inferred  from  the  facta 
and  circumstances  disclosed,  hi  tho' absence  of  eyidence  showing  that  it'oc* 
curred  wiiiiout  the  &ult  of  the  defendant.  Such  a  case  comes  within  tho 
principle  of  res  ipea  loqmitur;  tiie  facta  and  ciroumstanoes  speak  for  them- 
selves^  sad  in  the  absence  of  explanation  or  disproof  give  rise  to  the  infer- 
ence of  negfigencer  Kearney  ▼•  RaHway  Cb.,  L.  R.  5  Q.  B.  411;  8  Id.  759} 
Rrlggev.  OSver,  4  HurL  &  C.  4D7;  Khreiv,  Railroad  Co.,  49  VHa.  4S9;  Kapleo 
y.  Ortk^  81  Id.  631;  Cwnmingt  v,  JVatSonal  Furnace  Co,,  60  Id.  803;  Roee  v.  SU- 
fkene  sfe.  Tranep,  Co, ,  20  Blatchf.  41 1.  The  proof  which  establishes  the  injury 
shows  abo  cfrcumstancea  from  which  aome  negligence  or  want  of  care  may  bo 
ftttrxbnftad  to  tim  wrong-doer;  Toung  v.  Bramtford,  Y2  Lea,  232,  237.  But 
what  partionlar  circumstances  shall  be  sufficient  to  establish  a  prima  /ocia 
ease  of  negligence  is  often  a  matter  difficult  to  determine.  It  has,,  honsoFer, 
been  held,  in  cases  where  it  appeared  that  persons  passing  along  public  streets 
or  highways  had  sustained  injury  by  being  struck  with  dangerous  substances 
thrown,  or  by  the  faliEing  of  objects,  from  buildings'into  public  streets,  that^ 
from  the  happening  of  sueh  an  accident^  in  the  absence  of  explanatory  cxrcum- 
stances,  negligence  will  be  presumed:  Byrne  ▼.  BoadSt,  2  Hurl,  ft  O.  722; 
BcoU  V.  London  eOs,  Docks  Co.,  3  Id.  596;  Lyons  v.  Rosenthal,  11  Hun,  46; 
kfarrayr,  MeSKane,  02  Md.  217;  Kaptes  ▼.  Orth,  61  Wis.  631.  So  the  law 
casts  upon  tlie  owners  of  ruinous  buildings  adjoining  a  highway  the  duty  of 
preyeating  their  being  or  becoming  dangerous  to  persons  lawfully  passing 
along  the  highway,  and  failnre  in  such  duty,  with  resulting  damage,  famish 
prima  fade  eyidence  of  negligence  by  the  maxim.  Res  ipsa  loquitur:  Vlneett 
y.  Cook,  4  Hun,  318;  MttlUn  y.  8t,  John,  57  N.  T.  567;  15  Am.  Rep.  630. 
These  cases  go  upon  the  theory  that  the  injurious  thing  was  inherently  and 
intrmsicaUy  dangerous,  hurtful,  bnd  insecure;  hence  it  was  necessary  for  the 
defendant  to  show  that  he  was  exercising  reasonable  care  at  the  time  of  the 
aoddent:  Id.;  Wabash  etc  R,  R,  Co,  r,  Locke,  112  Ind.  404;  2  Am.  St.  Rep. 
199y  960.  It  has  been  held  that  the  mere  fact  of  the  explosion  of  a  steam- 
boiler,  unexplained,  raises  a  presumption  of  neglig^ce:  CbsuSch  y.  Standard 
Oil  Co,,  23  Xones  ft  S,  384;  Rose  v,  Stephens  etc.  Tramp,  Co.,  20  Blatchf.  411; 
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Fa^T.  Damdion,  13  Minn.  522;  lUiiuiaCenL  S.  S.Co.r.  PhaUp§,  SSIIL  194; 
bnt  compare  Toung  t.  Bran^ord,  12  Lea,  232;  Jiar^M  ▼.  YTeOwood;  38 
K.  J.  L.  339.  So  where  an  elevator  fell  withoat  any  apparent  canae^  and  in- 
jured the  plaintiff  the  court  held  that»  as  ordinarily  an  elevator  properly 
constructed  and  properly  managed  does  not  fall,  and  as  that  elevator  did  fall, 
the  preanmption  was  that  there  was  Bomething  wrongs  either  with  the  eleva- 
tor or  with  the  management  of  it»  and  that  presumption  would  wairant  a 
verdict  for  the  plaintiff  unless  it  were  rebutted  by  the  defendant's  evidence: 
(?er(adk  V.  £Ue/fiuy<r,  15  Jones  &  S.  292;  88  N.  T.  640.  So  the  fact  that  tel- 
egraph wires  are  found  swinging  across  a  highway,  at  a  height  to  obstract 
and  endanger  ordinary  travel,  is  in  itself,  unexplained,  evidence  of  negli- 
gence: Thomnu  V.  Weatem  Union  Tel  Co.,  100  Mass.  156;  compare  Wabaah 
tic  JR.  R.  Co.  V.  Locke,  112  Ind.  404;  2  Am.  St.  Rep.  193. 

In  cases  which  involve  the  duties  of  carriers  who  contract  to  carry  passen- 
§&n  safely  to  a  particular  destination,  proof  of  an  injury  ordinarily  estab- 
lishes a  prima  facie  case  of  negligence  in  favor  of  the  passenger,  which  the 
carrier  must  overcome:  Cleveland  etc  R.  B.  Co.  v.  Newell,  104  Ind.  264;  54 
Am.  Rep.  312;  8mUh  v.  St.  Paul  etc  R.  R.  Co.,  32  Minn.  1;  50  Am.  Rep. 
650,  and  recent  cases  collected  in  note  553-560;  IfOro-Olyemine  Ctue,  15 
WaJL  637.  A  prima/ade  case  is  made  out  by  proof  that  the  relation  of  car- 
rier and  passenger  existed  between  the  parties;  that  an  accident  occurred 
resulting  in  injury  to  the  passenger;  and  that  it  was  occasioned  by  the  fail- 
ure of  some  portion  of  the  machinery,  appliances,  or  means  provided  for  the 
transportation  of  the  passenger.  This  proof  being  made,  a  presumption  of 
negligence  on  the  part  of  the  carrier  arises,  and  the  plaintiff  is  not  bound  to 
go  further,  and  show  the  particular  defect  or  cause  of  the  accident,  until  the 
presumption  is  rebutted:  Wall  v.  Liveaay,  6  CoL  465.  But  the  rule  is  held 
to  be  confined  to  cases  in  which  the  accident,  results  from  defective  track* 
vehicles,  machinery,  or  motive  power  of  the  carrier,  and  that  in  other  cases 
the  negligence  must  be  proved;  Federal  Street  etc  Ry  Co.  r.  Ofbmm,  96  Pil 
St  83;  and  see  Wilmm  v.  Railroad  Co.,  26  Wis.  278;  MUchOl  v.  Chkogo  etc 
R,  R,  Ca,  51  Mich.  236;  47  Am.  Hep.  566.  As  illustrating  the  rule,  it  has 
been  held  that  negUgence  is  to  be  presumed  from  the  overturning  of  a  car: 
Denver  etc  R,  R.  Co.  v.  Woodward,  4  CoL  1;  or  a  stage-coach:  WaU  v.  lAoe^ 
my,  6  Id.  465;  so  if  a  car  is  thrown  from  the  track  and  eniahedy  and  there  is 
a  broken  rail:  George  v.  Railroad  Co.,  34  Ark.  613;  so  the  fact  of  a  colTisioii 
between  oars  belonging  to  the  same  company  upon  a  railway  track  raises  a 
presumption  of  negligence  on  the  part  of  the  company:  Smith  v.  St.  Paul  etc 
R,  R.  Co.,  82  Minn.  1;  50  Am.  Rep.  550;  so  where  a  passenger  en  a  street- 
railway  car  is  injured  by  a  sudden  jerk  of  the  car  in  transit:  Douf^erty  v. 
Mieeowi  R.  R.  Co.,  81  Mo.  325;  51  Am.  Rep.  239.  But  where  a  passenger 
en  a  street-car  was  struck  and  injured  by  a  passing  load  of  hay,  it  was  held 
that,  in  order  to  make  the  company  liable,  the  passenger  must  prove,  not 
only  that  he  was  without  fault,  but  that  the  company  was  negligent:  Federal 
Street  etc  JTy  Co.  v.  OSmm,  96  Pa.  St.  83.  In  a  more  recent  case,  however, 
a  passenger  upon  a  steamboat  received  serious  injuries  by  reason  of  an  explo- 
cion  that  took  place  thereon,  which  subsequently  caused  his  death.  In  an 
action  against  the  company,  the  defendant  proved  conclusively  that  the  ex- 
plosion was  not  of  the  boiler  or  machinery  of  the  boat,  and  gave  evidence  to 
show  that  it  was  not  caused  by  gunpowder  or  petroleum;  but  neither  the 
plaintiff  nor  the  defendant  gave  any  testimony  which  established  the  cause 
el  the  explosion.  The  court  below  gave  binding  instructions  to  the  jury  te 
find  for  the  defendant,  which  the  court,  on  appeal,  held  to  be  error.    And 
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the  broad  doctrine  was  aaaeited  that  the  mere  happening  of  an  injnrions  ac- 
cident to  a  pasaenger  while  in  the  hands  of  the  oarrier  trill  raise  frhnafadA  a 
preanmption  of  negligenoe,  and  throw  the  ohm  on  the  oacrier  of  showing  the 
absence  of  negligence  by  him:  Bpear  v.  PkUatU^phia  etc  J?.  J?.  Co.,  119  Pa. 
8t  61;  citing  Lahig  ▼.  Colder,  8  Id.  482;  SuHham  ▼.  SaOroad  Co.,  30  Id.  239; 
JUdlroad  Co.  r.  Norton,  24  Id.  4G5.  The  fact  that  a  stage-plank,  placed  for 
the  nse  of  passengers  in  landing  from  a  steamboat^  fell  while  a  passenger,  in 
the  exercise  of  dne  care,  was  walking  over  it»  was  held  soffident  to  create  m 
piesomption  of  negligence  on  the  part  of  the  owners  of  the  boat:  BagU  Packet 
Ok  ▼.  Dtfriee,  MBl.  598;  34  Am.  Rep.  245. 

Although  Uie  presumption  of  negligence  from  the  fact  of  an  accident  re- 
nlting  in  injnry  has  been  mora  fraqnently  applied  in  cases  against  carriers 
of  passengers  than  in  any  other  dass  of  cases,  yet  there  is  held  to  be  no 
ioondation  in  authority  or  in  reason  for  any  soeh  limitation  of  the  rule.  The 
(tesnmption  arises  from  the  n«tnre  of  the  act,  not  from  the  relations  between 
the  parties:  J2ot0  ▼.  St^phene  etc.  Tratup.  Co.,  20  BUtchf.  411;  Condieh  v. 
Skmdard  Oil  Co.,  23  Jones  &  8.  884,  893.  Bat  the  mazim»  Bu  ^poa  hquU 
iur,  has  no  application  in  the  case  of  an  accident  which  Is  claimed  to  have 
happened  through  the  negligence  of  the  defendant^  whera  the  oaase  of  the  ao- 
eident  is  known  to  a  certainty:  Bretmam  v.  Cordon,  3  N.  Y.  8t  Bep.  804| 
and  see  Mtuterv.  Railroad  Co,,  61  Wik  325,  829. 

The  supreme  court  of  Indiana,  after  %  careful  review  of  the  autboritieB,  de- 
daoes  the  rule  that  in  order  that  liabilify  may  attach  for  injury  occasioned 
by  something  not  inherently  dangerous  and  defective,  which  is  found  upon 
the  grounds  of  or  in  use  by  one  who  is  under  a  qualified  obligation  to  the  in* 
juied  person*  it  mnst  be  shown  that  the  defendant  either  knew,  or  that  by 
the  exercise  of  such  reasonable  skills  vigxlance,  and  sagacity  as  are  ordinarily 
possessed  andempl^yed  by  persons  experienced  in  the  particular  business  to 
which  the  thing  pertains  he  should  have  known,  of  its  dangerous  and  de- 
fective ccnditioo,  and  that  the  natural  and  probable  oonsequence  of  its  use 
would  be  to  produce  injury  to  some  one:  Wdbaeh  etc.  B  E,  Co.  y.  Lodae,  112 
Ind.  404;  2  Am.  8t.  Bep.  193.  8ee  also  Omrra»  v.  Wanm  Mfg.  Co.,  86 
H.  T.  168|  iirofon  V.  IFsi^  78  Me.  S68|  Dwbok  r.  Ek^tkm,  102  N.  Y.  219. 


Givbk's  Appbal. 

fm  PmfsTLVAviA  acAxa,  Mkl 

JvwiMMMftB,  Rmmazifiiio  Bhiosoucsmt  of.  —  Ooobt  BxntxQ  am  Oouvr 
or  Bqvinr  bis  No  Powxb  to  interfere  with  the  rsootda  of  the  eommon 
plesa^  and  strike  therefrom  a  judgment  entered  by  that  oourt;  but  if  a 
proper  ease  is  presented,  it  may  enjoin  the  plaintiff  from  proceeding  to 
enforce  the  judgment. 

Hox  Dr  Egtmr  wnx  Ln  to  BvnLiiir  EniOBOiucpn'  ov  JuDonxirr  En- 
TKBBD  upona  bond  given  in  settlement  of  the  oriminal  charge  of  forgery, 
if  the  defendant  has  had  no  day  in  Sonrt,  and  has  not  been  guilty  of 
laehes  in  setting  up  the  defense  when  he  had  an  opportunity  to  do  sa 
But  whera  the  oomplainant,  pending  an  appeal  from  a  decree  erroneously 
dismissing  such  bill,  obtains  a  rule  to  show  cause,  and  an  order  opening 
"the  Judgment^  and  admitting  him  to  a  defense,  and  these  latter  proceed* 
tags  appear  of  record*  tiie  dismissal  of  the  bill  will  be  affirmed. 
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Bill  in  equity.    The  ojnidon  stitee  tiie  oiae. 

Sydney  Biddle  and  Walter  J.  Buid,  fo  the  sppdlant 

Hood  Oilpiuj  for  the  appellee. 

Clabk,  J.  On  the  28th  of  Aognst,  1882,  Amanda  M.  GiTen 
executed  and  delivered  to  Howard  R.  Ejem  a  bond  bearing 
that  date,  in  the  sum  of  foarteen.  hnndred  doUao.  A  war* 
rant  of  attorney  was  annexed  to  the  obligation,  under  whieh, 
on  the  81st  of  August,  judgment  was  confessed  in  the  court  of 
commom  pkaa  Na  4,  of  Philadelphia^  to  Na  606,  June  term^ 
1882.  No  farther  proceedingi  appear  to  hare  been  taken 
thereon  until  in  July  or  Augnet,  1887,  when  an  attempt  waa 
made  to  revive  the  judgment,  and  thereupon  this  bill  was  filed. 
The  bill,  after  stating  the  circumstances  under  which  the  bond 
was  executed,  sets  forth  that  it  was  delivered  by  Amanda  M. 
Given,  and  accepted  by  Howard  R.  Kern,  solely  to  seeore  the 
release  of  one  Greorge  A.  Tomlinson  from  arrest  and  imprison- 
ment for  the  crime  of  fbrgery,  of  which  he  was  guilty;  that 
the  bond  had  no  oiber  consideration  to  support  it  The  prayer 
of  the  bill  i«:  1.  Thai  tlie  bond  may  be  declared  illegal  and 
void;  2.  That  the  judgment  and  the  wrrts  of  eeire  facias  be 
stricken  off;  3.  That  Eem  be  restrained  from  further  proceed* 
ings  thereon,  either  fior  the  reviving  thereof  or  by  execution; 
and  4-  For  further  relief.  The  pDoceediog  is  by  bill  in  the  equity 
forms.  The  court  below,  as  a  oonrt  of  equity,  of  course  had 
no  power  to  interfere  Tvith  the  records  of  the  common  pleas  as 
a  court  of  law,  and  upon  appeal  we  have  no  greater  power 
than  might  have  been  exercised  below.  The  jurisdiction  of 
the  common  pleas  in  the  entry  of  the  judgment  is  undoubted, 
and  we  cannot  strike  it  off  or  remove  it  from  the  record  of 
that  court.  The  first  two  prayera  of  the  bill,  therefore,  we 
have  no  power  to  grant.  If  a  proper  case  ia  presented,  how* 
ever,  we  may  enjoin  Eem  from  proeeeding  to  enforce  the 
judgment,  but  the  injunction  in  such  case  would  not  be  ad* 
dressed  to  nor  would  it  operate  on  the  court  of  common  pleas; 
it  would  be  addressed  to  him,  and  would  in  terms  prohibit 
him  from  resorting  to  the  legal  jurisdiction  in  which  his  jndg* 
ment  was  obtained  for  enforcement  thereof.  Upon  a  rule  to 
open  or  strike  off  in  the  common  pleas,  the  court  may  lay  ita 
hands  upon  the  judgment  itself;  but  when  the  prooeeding  ia 
by  bill  in  the  equity  fonuiy  the  remedy  la  dinetad  to  the  par* 
ties  only. 
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The  real  question  for  consideration  therefore  is,  whether  or 
not,  as  a  court  of  equity,  we  ought  to  enjoin  HowiEird  B.  Elem 
from  further  proceeding  on  his  judgment  by  ezecutioQ  or  oth- 
erwise. It  would  seem  to  be  settled  in  Pennsylvania  that 
<ihancer7  will  grant  relief  by  injunction  to  stay  proceedings, 
where  a  judgment  is  procured  by  fraud,  or  given  upon  a  coo- 
fiideratian  which  is  illegal,  or  upon  a  transaction  contrary  to 
public  policy,  or  in  violation  of  the  law,  provided  the  defend- 
ant has  had  no  day  in  court,  and  has  been  guilty  of  no  laches 
in  failing  to  set  up  the  defense  when  he  had  an  opportunity  to 
do  so.  This  is  the  doctrine  of  Wiatar  v.  McMaruBj  54  Pa.  St. 
318;  93  Am.  Dec.  700;  and  that  case  has  been  followed  in  a 
number  of  cases  in  the  cammon  pleas:  See  Cbejfney  v.  Wright^ 
7  Phila.  431;  Hetzdl  v.  Bentz,  8  Id.  261;  Leb.  Mut.  Ins.  Co.  v. 
£r&,  16  Week.  Not.  113.  To  the  same  effect,  also,  is  the  reason- 
ing of  our  late  brother  Trunkey,  in  Knarr  v.  Elgrerij  19  Id. 
531;  see  also  Barker  v.  Elkins^  1  Johns.  Ch,  466;  Henderson 
V.  Hinchleyy  17  How.  445;  3  Lead.  Cas.  in  Eq.  194.  The  juris- 
diction in  equity  in  such  cases  is  also  assumed  in  OordinUr^e 
Appeal,  89  Pa.  St.  526,  and  in  Frauenthara  Appeal,  100  Id. 
290;  in  these  cases,  however,  it  was  held,  modifying  the  rule 
laid  down  in  WiUar  v.  McManeSj  supra,  in  this  respect,  that  a 
bill  in  equity  cannot  be  maintained  to  restrain  execution  upon 
a  judgment  at  law,  where  a  rule  to  show  cause,  etc.,  founded 
on  the  same  facts,  had  previously  been  discharged  by  the 
court. 

In  the  case  now  under  consideration,  the  effect  of  the  de- 
murrer is  to  admit  that  the  bond  was  given  in  settlement  of  the 
criminal  charge  of  forgery  of  which  the  son-in-law  of  the  obligor 
was  guilty,  and  that  upon  giving  the  bond  the  criminal  was 
discharged  from  arrest  and  imprisonment.  The  consideration 
of  the  bond  was  therefore  illegal:  Bredin^e  Appeal,  92  Pa.  St. 
245;  87  Am.  Bep.  677;  and  in  equity  the  obligation  was  void. 
Such  agreements  have  a  maui&st  tendency  to  subvert  public 
justice,  and  equity  will  not  j>ermit  them  to  be  enforced:  1  Story's 
£q.  294.  "  Forgery,  or  the  crimen  fold,  is  an  infamous  offense; 
it  is  classed  with  other  infamous  felonies  and  misdemeanors,  the 
compounding  of  any  of  which  is  a  misdemeanor,  punishable 
by  fine  or  imprisonment:  Act  81st  March,  1860,  P.  L.,  sea  10, 
p.  887.  Under  section  9  of  the  criminal  procedure  act  of  1860 
(P.  L.  482),  no  magistrate  or  court  can  lawfully  permit  a  sei* 
tlement  of  a  prosecution  fi>r  forgery,  on  satisfaction  being 
made  to  the  party  complaining,  for  infamous  crimes  are  ex* 
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oepted  from  its  operation Stifling  a  prosecation  for 

forgery,  though  an  oflense  of  the  eame  grade  as  oompoonding 
diyere  felonies,  seems  to  be  a  grayer  offense  than  componnd- 
ing  some  felonies.  It  comes  ?dthin  the  rule  that  where  the 
welfare  of  society  and  tb)  vindication  of  the  law  are  the  chief 
objects,  the  defendant  may  give  in  evidence  the  illegality  of 
the  contract,  as  a  bar  to  a  suit  to  enforce  it;  and  this  to  pre> 
vent  the  evil  which  wonld  be  produced  by  enforcing  the  con- 
tract, or  allowing  it  to  stand":  Bredin^a  Appeal^  «upm. 

The  judgment  having  been  entered  by  confession  upon  war- 
rant of  attorney,  the  question  of  the  illegality  of  the  consid- 
eration was  not  considered  at  the  entry  of  the  judgment;  the 
defendant  cannot  be  charged  with  laches  in  failing  to  set  up 
her  defense,  for  she  has  had  no  opportunity.  We  are  inclined 
to  the  opinion,  therefore,  that  the  facts  set  forth  in  the  bill 
present  such  a  case  as  equity  would  take  cognisance  of,  and 
that  the  decree  sustaining  the  demurrer  and  dismissing  the 
bill  must  be  reversed. 

But  it  was  stated  at  the  argument,  and  it  is  also  set  iortu 
in  the  appellee's  paper  book,  and  we  do  not  understand  the 
fact  to  be  denied,  that  the  complainant  here,  after  her  bill  was 
dismissed  below,  filed  her  {letition  in  the  law  side  of  the  com- 
mon pleas,  setting  forth  substantially  the  same  facts  contained 
in  the  bill;  that  she  obtained  a  rule  to  show  cause,  etc.,  and 
upon  hearing  of  that  rule,  the  judgment  was  opened,  and  the 
defendant  admitted  to  a  defense.  This  {ad  does  not  appear 
in  the  record,  however,  and  we  cannot  give  it  any  considera- 
tion in  the  decree.  If  this  be  so,  however,  she  needs  no  equi- 
table relief.  The  common-law  court,  which  at  her  request  has 
now  taken  cognizance  of  the  case,  has  full  jurisdiction,  under 
our  practice,  to  consider  the  matters  of  defense  alleged  in  the 
bill.  She  virtually  abandoned  the  proceeding  by  bill  in  tak* 
ing  the  rule  and  procuring  an  order  in  another  jurisdiction. 
The  judgment  having  been  opened,  the  defendant  therein  has 
opportunity  to  set  up  her  defense,  and  after  a  trial  and  judg- 
ment upon  the  issue  thus  presented,  the  matters  of  defense 
set  forth  in  the  bill  will  be  re$  a({;ttdica(a,  and  equity  will  not 
retry  the  issue.  It  matters  not  whether  the  specific  matters 
of  defense  stated  in  the  bill  are  actually  set  up  at  that  trial  or 
not;  for  if  they  are  not,  the  defendant  in  the  judgment  has 
thereby  had  her  day  in  court  If  this  were  not  so,  the  court 
of  common  pleas  must  hear  and  determine  the  same  matter 
twice.    If  when  this  record  is  remitted,  therefore,  it  shall  be 
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made  to  appear  that  the  complainant  has  abeady  obtained 
relief  under  proceedings  at  law,  the  court  will  doubtless  dis- 
miss the  bill  on  that  groundi  ais  we  would  certainly  do  now  if 
the  facts  alleged  were  disclosed  by  the  record. 

The  decree  is  reyersedy  and  the  record  remitted  for  farther 
proceedings,  the  appellee  to  pay  the  costs  of  this  appeaL 


BQuirr  wnjt  sov  Ixnanaa  to  "Bmstsu^xs  BsvoBonasT  ov  JuiNiiaDiv 
wiMre  ditfwidint  hat  nmedy  at  law:  Fn&auai  on  Exeoatioa^  MOk  43S  et 
■aq.    TtM  moit  affMtnal  moda  of  prevanttng  abaae  of  prooaii  by  lamng  it 
to  aoforea  Toid  jndgmant  ia  by  extirpating  tha  jvdgmfliit  itialf 2  PtopU  t.  £ 
Orteme^  74  OaL  400;  6  Am.  St  Rep.  448.    When,  however,  a  party  has  no  J 
remedy  at  law,  a  oonrt  of  equity  wiU  enjoin  the  enfoceemeni  of  a  Toid  Jndg*  t 
ment:  Id.;  Ooward  ▼.  Okaatah,  99  N.  0.  443;  oaft^  p.  538;  WhgfUU  r.  Mc^  V 
Liv«^4SArk.610.  | 


McNaib  v.  Wilcox, 

ri2l  PBHH8TLTAH1A  STATS,  417.1 

An>  CoKTXBsioir.— Whsrb  Oni  WnovoruLLT  Comnuns  Pior- 
▲T  TmB  TTNSSR  LETT  on  ezoontton  prooeai,  and  afterwarda  aatia- 
ilaa  the  ezeeation  by  becoming  the  pnrohaaer  .of  tiie  Jadgmant  nader 
whieh  the  proceas  issued,  the  property  ia  thus  releaaed  fraoi  the  eaalody 
of  the  law,  and  its  owner  is  thersaf ter  In  a  poaJtioB  to  mafatafa  tro?ar 
the  wrong-doer. 

»•— ly  Ora  PABTHia  TaavsriBS  to  Snuiran  TAaaanasair 
^manam  not  held  for  the  poipoae  of  trade  or  sale^  the  transfer  befaig 
made  without  the  knowledge  or  oonaeni  and  in  frand  of  the  ri^ta  of  hia 
eopartner,  the  latter  may  msintain  trorer  against  the  traaafarea  who  ra- 
te snnender  possession  of  the  property  on  demand. 


Acnov  of  trover  brought  by  McNair  against  Wilcox,  for  the 
taking  and  conversion  of  horses«  carriages,  and  other  stock  of 
a  livery-stable  in  which  the  plaintiff  was  part  owner.  At  the 
time  of  the  alleged  conversion,  the  property  was  under  levy 
on  execntion  against  the  firm  of  McNair  and  Barton.  Other 
fiurts  appear  in  the  opinion. 

WUUam  Bsnmm  and  Brainerdf  for  the  plaintiff  in  error. 

/.  W.  Wetmore  and  L.  8.  Nartanj  for  the  defendant  in  error. 

Stsbbxtt,  J.  In  this  action  of  trover  and  conversion,  a 
special  verdict  was  rendered  in  favor  of  plaintiff  for  $1,408, 
the  amount  of  his  interest  in  the  property,  subject  to  the  opin- 
ion of  the  court  on  the  questi<m  of  law  raised  by  the  fects 
recited  in  the  special  verdict  That  question  is,  whether, 
under  the  droumstances,  trover  and  conversion  can  be  main* 
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tained  bj  pbiixitiff.  Tba  leaned  ptetidaii  of  the  comiiMm 
pleas  Ibeld  ii  oonld  not^  for  the  jreaeoo  .thaft|  idiile  fJaintiff  vae 
then  interested  in  Hie  ptapertj  wooogfuUy  ^ibtuiied  bjr  de- 
fendant, be  bad  neiiher  actual  posBftSsiftii  tharea^  joer  tbe 
right  of  immediate  poaaessian;  and  he  AooonUa^jr  dieoeted 
judgment  £ot  defendant  noa  obitanie  MrmsUctOL  The  ^nljr  'error 
assigned  is  tbe  entry  of  that  judgment  instead  of  a  general 
Judgment  for  plaintiff  on  the  vevdiot. 

As  the  caee  was  preaented  to  ms  by  tbe  kamed  cosneel,  it 
fajM  been  TmneoeBsarily  encumbered  by  13ie  consideration  of 
irrelevant  matters  not  necessarily  involved  in  the  special  ver- 
-diet.  The  only  question  considered  by  the  court  heloir,  or 
oecesBazj  to  be  notioed  here,  is  the  ooe  abo^  otated. 

The  conclusion  reached  by  the  learned  judge  was,  flurt  the 
•executions  and  levies  on  the  property  in  question  at  the  time 
it  was  wrongfully  taken  by  defendant  had  the  effect  of  depriv- 
ing plaintiff  of  the  legal  possession,  as  well  as  the  right  of  im- 
mediate actual  possession^  and  vesting  the  same  in  the  sheriff. 
Conceding  the  correctness  of  that  position,  during  the  time  the 
levies  were  in  force,  it  will  be  observed  that  a  differeni  eendi- 
tion  of  affairs  snperveaed  long  before  this  suit  was  bronglit  It 
is  fioRind  as  «  fact,  by  the  special  verdict,  that  defendant  'was 
notified  by  the  sheriff  that  hb  must  either  return  the  prqpA»tv 
to  him  at  Corry  or  satisfy  the  execotione,  which  latter  bm  ihd 
by  becomiag  the  purchaser  4>f  the  judgments.  The  defiNMlant 
then  kept  the  prepetty,  And  plaintiff  afterwards  brought  this 
suit.''  It  thus  appears  that  the  constructive  ])ossession  t>f  the 
sheriff,  as  well  as  his  right  to  actual  possession  of  the  prop- 
'orty,  oesBed  as  soon  ^m  defendant  acquired  control  ^the  judg- 
ments, and  the  exeeiztionB  were  returned.  The  prepeity  was 
thus  released  from  tbe  grasp  of  the  executioiis,  and,  eo  far  as 
^ey  were  conoemed,  plaintiff 'a  right  to  immediate  poseesrion 
was  revived.  Thereafter  lie  was  in  «  pesitioQ  to  maintain  this 
action  against  defendant,  who  had  wnmgMly  obtained  cue- 
tody  of  the  property;  and  that  was  the  stattu  of  the  parties 
when  this  suit  was  brought,  in  July,  1877. 

Nor  was  plaintiff's  right  to  maintain  the  action  affected  by 
the  fact  that  the  property  wee  itoaneferred  to  defendaBt  by 
plaintiff's  partner.  Plaintiff's  interest  in  the  property  was  n^ 
divested  by  the  ttuauthorixed  assign  ment  of  his  partner,  made 
without  his  knowledge,  and  in  firand  of  bis  rights.  Speaking 
^f  the  power  of  one  partner  to  diapose  of  firm  property,  Mr. 
Justice  Strong,  in  Sloan  v.  Moare^  87  Pa.  St.  217,  223,  says: 
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"  Still  less  can  anthority  be  admitted  in  one  partner  to  sell  the 
•entire  property  of  the  firm,  when  the  ok^eci  of  the  firm  was 
not  trade,  buying,  and  selling,  but  a  business  to  which  the 
continued  ownership  of  the  property  waa  indispensable.  An 
•assignincnt  ia  for  the  purpose  of  paying  the  debts;  but  a  sale 
principally  for  diTision,  as  waa  this  case,  hae  not  even  that 
apology.  Such  a  power  in  one  of  two  copartners  is  asserted 
by  no  adjudicated  case.  It  ia  directly  in  cooflici  with  the 
purposes  of  the  partnership.  Instead  of  a  presumption  of 
agoscy  to  make  aiich  a  aaJe,  the  preeumptioiiB  are  all  the 
other  way."  The  sale  to  defendant,  in  this  case,  was  oot  for 
the  purpose  of  paying  firm  liabilities,  nor  far  any  other  legiti- 
mate purpose;  and  defendant  having  refused,  on  demand  of 
j)laintifif,  to  surrender  possession  of  the  property  he  had 
wroDgfully  obtained,  the  plaintiff  had  a  right  to  maintain 
this  action. 

It  is  well  settled  that  where  one  joini  owner  of  personal 
juroperty  sella  or  cenyerts  it  to  hia  own  nse^  the  oth^  may  sue 
in  trover  £or  ita  value:  Agnew  v.  JohmNmy  17  Pa.  &i.  S73,  378; 
53  Am.  Dec.  565w  As  stated  in  that  case^  the  veooon  w^  one 
partner  cannot  aa  a  geanral  rule,  maintain  trover  againBt  the 
•other  isy  that  both  are  equally  entitled  to  possession,  and  the 
jpossessioii  of  the  one  is  the  possession  of  both;  but  if  one  de- 
liver the  property  wrongfully  to  a  strange,  for  pnrpesea  ineon- 
sisteni  with  the  uses  for  which  ii  was  designed,  and  such 
stranger  denies  the  title  of  the  other,  and  claims  the  ezelusive 
possession  and  ownership,  the  reason  of  the  rale  oeassa,  and 
trover  may  bs  maintained.  We  are  of  opinion  lhal»  upon  the 
facta  established  by  the  ^pscisJ  vodiet,  plaintiff  was  entitled 
to  judgment  thereon  for  the  amount  fonnd  by  the  jury,  and 
the  court  therefore  erred  in  ent^dng  judgment  nen  AtUmte 

Judgment  reversed,  and  judgment  is  now  enteied  in  favor  of 
plaintiff  on  the  verdict  for  $1,408,  the  amonni  found  by  the 
jury,  witik  interest  from  the  dale  oi  the  wdkt^  and  costs. 

PAHxnm  HAS  AvTBOBiTic  IS  DmcsB  or  BABsnamnr  BBorannr  and 
EmcxB  in  good  faiih,  and  tat  any  and  all  pnrpoMs  and  objaots  of  the  part- 
nenh^  «Bd  in  tiio  ooane  of  trada:  Wrigkt  t.  l^ofsfon,  37  IT.  H.  9;  72  Am. 
.SIS, 
▲a.  SR  naa,  Vsb  Vl.-*a 
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Jaoobs  V.  Commonwealth. 

im  PsmraTLTAllIA  8TATI,  1188.1 

Ceimdial  Law.  —  Evmsircs  as  to  TsMFxaAUKMr,  Dnpoanmr,  avb  Gov- 
Txmov  aw  Mm  of  tho  defendaxit  is  not  adminiUe  oq  th*  trial  of  an  in- 
diotmont  for  nmrder,  whore  innnity  at  tiio  time  of  the  homidde  ia  not 
aet  up  aa  a  plea. 

Indictmsnt  for  murder.    The  opinion  states  the  case. 

B.  Frank  Eshleman  and  /.  Hay  Brown^  fyt  the  plaintiff  in 
error. 

Wmiam  D.  Weaver^  district  attorney ^  and  E.  K.  MaHin,  for 
the  defendant  in  error. 

Gordon,  C.  J.  That  the  yerdict  in  this  case,  under  the  in- 
stmctions  of  the  court,  was  right,  and  warranted  by  the  facts 
proved,  no  one  pretends  to  deny.  Neither  is  it  contended 
that  Jacobs,  the  defendant,  was  insane,  in  the  legal  accepta- 
tion of  that  word.  That  he  was  able  to  know  and  to  distin- 
guisfa  between  right  and  wrong  is  not  gainsaid.  That  he  had 
sufficient  time  for  deliberation  before  he  committed  the  fatal 
act,  and  that  he  acted,  if  not  wholly  without  proyocation,  yet 
certainly  without  enough  to  excuse  in  the  slightest  degree  so 
barbarous  an  act,  the  jury,  on  sufficient  evidence,  have  found. 
Being  thus  relieved  of  all  doubt  as  to  the  sufficiency  of  the 
evidence  and  the  justness  of  the  verdict,  all  we  have  to  do  is 
to  consider  those  technical  assignments  of  error  which  have 
been  presented  te  us  by  the  learned  counsel  for  the  plaintiff 
in  error.  These  specifications  are  three  in  number,  as  follows: — 

''  1.  The  court  erred  in  overruling  the  following  question 
put  to  Dr.  Joseph  Fumess:  'Were  you  able  to  judge,  in  your 
intercourse  with  him,  what  his  temperament,  disposition,  and 
condition  of  his  mind  was?"' 

''2.  The  court  erred  in  overruling  the  following  question 
put  to  the  same  witness:  'State  what  are  the  quality  and 
characteristics  of  defendant's  mind  as  to  excitability.'" 

"8.  The  court  erred  in  overruling  the  following  question 
put  to  the  same  witness:  '  Please  state  whether  or  not,  in  your 
judgment,  there  were  such  controlling  influences  in  the  mind 
of  James  H.  Jacobs,  the  defendant,  that  it  was  not  conscious 
of  its  purposes,  and  on  account  of  those  influence  was  inca* 
pable  of  deliberating  or  premeditating;  and  if  so,  what  were 
those  controlling  influences?'" 
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The  queBtions  thus  propoeed  were  properly  rejeotod,  because, 
had  the  required  answers  been  teeeiTedy  fhe  court  ocnild  bave 
(lone  nothing  else  than  instruct  the  jury  to  disregard  them. 
They  were  intended,  not  to  establish  the  teuni  that  Jacobs,  < 
when  he  committed  the  homicide,  was  constrained  by  an  in- 
sane impulse  which  for  the  time  destroyed  his  free  agency, 
but  only  to  show  that  he  was  of  an  excitable  temperament; 
that  is,  as  we  take  it,  that  he  was  a  man  of  quick  temper,  and 
when  his  anger  was  aroused,  his  self-government  was  for  the 
moment  overcome,  and  he  was  at  such  times  liable  to  commit 
acts  which  his  cooler  judgment  would  not  approve.  But  a 
rule  whiqh  would  allow  the  justification  of  crime  on  such  pre- 
text would  utterly  pervert  and  subvert  the  moral  order  of 
things.  It  may  do  well  enought  when  applied  to  the  brute 
world,  where  there  neither  is  nor  can  be  such  a  thing  as  moral 
obligation,  and  where  individual  impulses  are  regarded  ad 
mere  instincts,  without  mental  control,  but  it  will  not  do  for 
the  government  of  man,  to  whom  God  has  given  a  reasonable 
soul,  by  which,  if  he  will,  all  his  passions  may  be  controlled. 
And  why  should  one  man  be  excused  for  the  results  of  pas- 
sion, and  not  another?  The  phlegmatic  man  may  be  moved 
to  anger  as  well  as  the  most  nervous;  the  only  difference  is, 
that  it  requires  more  to  affect  the  one  than  the  other;  but 
•when  passion  is  once  aroused  in  either,  it  is  the  same  unrea- 
soning and  unreasonable  power.  Why,  then,  should  it  not 
excuse  crime  in  the  one  as  well  as  in  the  other?  If  the  mur- 
der of  the  latter  may  thus  be  reduced  in  degree,  why  not  that 
of  the  former?  Questions  such  as  these  at  once  show  the  utter 
inapplicability  of  the  rule  contended  for,  hence  it  must  be  re- 
jected. The  main  object  of  the  penal  code  is  to  compel  men 
to  restrain  their  evil  passions  and  desires,  hence  the  want  of 
such  restraint  is  rather  an  aggravation  of  than  an  excuse  for 
crime. 

But  we  need  not  dwell  longer  upon  this  subject,  for  the  un- 
derlying principle  of  the  above-recited  assignments  has  been 
fully  considered  and  disposed  of  by  this  court,  in  the  case  of 
Small  V.  Commonwealth^  91  Pa.  St.  304,  in  which  we  held  that 
the  evil  dispositions  of  a  defendant  were  not  admissible  in  evi- 
dence for  the  purpose  of  excusing  or  mitigating  his  crime.  We 
also  refer  to  the  forcible  and  pertinent  remarks  of  Mr.  Justice 
Lowrie  on  a  similar  proposition  in  the  case  of  Kcevian  v.  Com* 
monwealthy  44  Id.  65;  84  Am.  Dec.  414. 

Tbp  iudgment  of  the  court  of  oyer  and  terminer  is  now 
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•ffirmMli  and  it  is  otdsrvd  UMi  the  reeonl  be  lemiUed  to  the 
»Md  csooci  far  tlM  p«rpoeae<if  exeexttioB. 

SvxviHOft  or  DsufiMirr'*  Qaoi»  Cnwrncim.  la  alwi^  admiiihlo  in 
crioiinal  proMciitioii:  ffoppa  ▼.  Petpfe.  31  HL  886;  8S  Am.  Dm.  281;  P«oplf 
r.  6^>r&K«;  17  Mich.  0;  97  Am.  Deo.  102. 


Gbbgoey  u  Commonwealth. 

fl2i  PsnomTAXiA  flcAn»6ll»J 

PaTMKVT,  PBlTOMPTIOif  OT  TBOM  LAPSS  OT  TdCX.  —  ALL  Dnn  BSOIFTXD 

OI7T  ov  Statutx  of  LiMiTATioNa,  VscLAJXSD  and  anreoogniBod  for  twenty 
yvBn,  tkT9f  in  thn  a^aeacer  of  BufBcwot  ezpljDuctory  aridenoei  prenzmed 
l»  btme  bean  paidL 

PEESVKnKUi  ov  ^AYnaan  ^nsA  lurm  or  Twavrr  Ysabs  ia  an  arti- 
ficial and  arbitral^  rule  o£  law,  and,  onUke  the  statata  of  limitationa, 
£b  not  a  bar  to  an  action  on  the  original  contract,  and  therefore  a  new 
promise  is  not  neoessaiy  to  Bostain  on  actroii  npon  the  debt,  l^is  being 
MV  ft  ia  oC  noeoMseqveaev  that  the  admiNtea  of  nea-paynent  is  aooom- 
paaiail bj  Areiasal  t^pay. 

Faoeb  aiu>  CuuxuaxAM€a»  Bjuxii  ixfok  it  Bbbut  PsisQiOTiezf  of  pay- 
ment from  lapse  of  time  mnst  neoessarily  ba  within  twenty  years  before 
tte  soft  is  brengftt,  and  tfie  evidence  to  rebnt  such  presumption  most  be 
satafiMtoty  and  atrnvfaoitig,  tap  aiMfly  when  ssft  ia  not  brought  until 
aftar  As  debtor'a  death. 

XrxDncB  ADMOsaut  to  Saow  thaz  Dbbt  a  xx  Facx  Unpaid  may  oon- 
sist  of  the  dafendant's  admissions  made  to  the  creditor  himself,  or  to  his 
agent,  or  even  to  a  stranger.  But  an  admission  will  not  be  as  rea<dy 
uBpnea  nom  nmguago  casMny  aaaresseo;  to  a  atranger'  aa  when  ad- 
A  —lid  to  <ha  oeditea  ni  aeply  to  a  ihiii—iid  tepaymeoiof  tiia^bt. 

Wkbhob.  MATnaa  Saoesr  so  as  BrruBfinirap  cf  BsKmAb  ea  Prk- 
BOMFTiON  of  payment  from  lapse  of  time  are  true,  is  a  qncMlion  for  the 
jury;  but  whether  the  facts  and  circumstances  relied  on»  if  true,  would 
■moBni  to  a  lebutlal  of  the  preeunptioB,  »  neeenacny  a  ^seBQuii  of 
BHT  ftirtba  aoafito' 

Johik  SUwart  and  O^arge  A,  Smithy  fer  the  plaintiflB  in  enor. 

W.  U.  Brrwery  and  John  P.  8%pe9  and  J.  Ndtom  8%pe9,  for  the 
deftnuflztts  m  enor. 

Glabk,  J.  This  is  a*  proceeding  bj  ssve  /ocmu  npoo  a  bs* 
cognisance,  taken  in  the  orphans'  court  of  Fulton  CcMBity,  in 
the  partition  of  the  real  estate  of  Joseph  Gregcyry,  who  died 
inleatale  some  time  prior  to  the  year  1856.  The  real  estate  of 
the  decedent  was,  on  the  13th  of  January,  1866,  accepted  at 
the  valuation  by  James  Gregory,  and  the  recognisance  in  suit 
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iraB  fii^en  to  Becure  tbc  eliare  of  John  Gregory,  who  at  that 
time,  bimI  tmtiil  hm  ^cessc  in  1678,  resided  in  the  state  of  In- 
^ana. 

No  fiuH^ras  bronghi,  nor  does  it  appear  that  any  specific  de- 
mand jfer  payment  of  tbe  money  secured  by  the  recognizance 
was  nadoi  Tmtil  aftertlie  death  of  the  conusor,  James  Gregory, 
in  1887.  A  period  of  twenty-one  years  and  fhree  months  hav- 
ing intervened,  the  executors  of  1^  last  will  and  testament  of 
James  Gregory,  deceased,  interpose  the  presumption  of  pay- 
ment which  ariees  from  this  great  length  of  time.  Their  con- 
tention it,  that  this  delay  in  the  collectioo  of  the  recognizance 
faaa  not  heen  in  any  way  explained,  and  that  the  evidence  does 
not estaUish  any  fectSj  byway  of  admission  or  otherwise,  suf- 
ficient to  rebut  the  presumption  that  the  debt  has  been  dis- 
charged. 

All  debts  excepted  out  of  liie  statute  of  limitations,  un- 
claimed and  unrecognized  for  twenty  years,  in  the  absence  of 
sufficient  explanatory  evidence,  are  presumed  to  have  been 
paid.  This  presumption  is  an  artificial  and  arbitrary  rule  of 
the  law,  derived  by  analogy  from  the  English  statute  of  limi- 
tations; it  originated  in  egufty,  but  was  afterwards  engrafted 
into  tbe  oommon  law,  and  has  since  been  steadily  maintained. 
It  is  not,  like  the  statute  of  Kmitations,  a  bar  to  an  action  on 
tbe  original  contract;  therefore,  a  new  promise  is  not  neces- 
eary  to  sustain  the  Buit.  Any  competent  evidence  which  tends 
to  show  that  the  debt  is  in  fact  unpaid  is  admissible  for  that 
purpose.  The  evidence  may  consist  of  the  defendant's  admis- 
sions made  to  the  creditor  himself:  Eby  v.  Eby^  5  Pa.  St.  435; 
or  to  his  agent,  or  even  to  a  stranger:  Morrison  v.  Funky  23  Id. 
428;  Seed  v.  Reed^  46  Id.  239;  but  an  admission  will  not  be  as 
readily  implied  from  language  casually  addressed  to  a  stran- 
ger, as  when  addressed  to  the  creditor  in  reply  to  a  demand 
for  the  debt:  SejUley'a  Appecd^  99  Id.  500.  It  is  of  no  conse- 
quence that  the  admission  of  non-payment  is  accompanied  by 
a  refusal  to  pay;  the  action  is  not  founded  OQ  a  new  promise, 
but  on  the  original  indebtedness;  the  question,  as  against  the- 
presumption,  is,  whether  or  not  the  debt  is  in  fact  unpaid. 

The  facts  and  circumstances  relied  on  to  rebut  the  presump- 
tion must  necessarily  be  within  twenty  years  before  suit  is 
brought,  and,  as  the  recollection  of  tt^o  exact  words  and  im- 
port of  an  oral  admission  must  necessarily  become  more 
indi«tinct  with  the  lapse  of  years,  the  force  of  such  an  ad- 
mission win  in  general  be  lessened  aa  the  time  from  its  occur- 
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rence  increaseB.  Od  the  other  handi  after  twentj  years  the 
presumption  will  gather  strength  with  each  snooeediDg  year^ 
and  the  evidence  to  overthrow  it  most,  of  coarse,  be  corre- 
spondingly increased.  After  what  lapse  of  time  beyond 
twenty  years,  if  ever,  this  presamption,  which  is  disputable, 
will  be  conclusive  has  never  been  determined;  and  as  the  law 
now  stands,  each  case  must  stand  on  its  particular  facts  and 
circumstances.  It  is  not  required  that  the  same  precisicm  and 
particularity  of  proof  shall  in  all  respects  be  observed  as  has 
been  required  to  remove  the  bar  of  the  statute  of  limitations; 
but  as  the  presumption  of  payment  after  twenty  years  is  a 
strong  one  (Kline  v.  Kline^  20  Pa.  St.  503),  the  evidence  to  re* 
but  it  must  be  satisfactory  and  convincing:  Peter^$  Appeal^ 
106  Id.  340;  Eby  v.  Eby,  6  Id.  435;  Sdlen  v.  Hdman,  20  Id« 
324;  especially  is  this  so  when  the  suit  is  not  brought  untQ 
after  the  defendant's  death;  it  must,  according  to  the  cases, 
carry  conviction  to  the  mind  of  the  court|  that  if  the  facts 
alleged  are  true,  the  matters  in  issue  are  definitely  and  dis- 
tinctly established.  In  a  case  like  this,  the  defendant  stands 
upon  a  presumption  of  law  which  is  binding  alike  upon  the 
court  and  jury,  until  invalidated  by  proof;  and  the  plaintiff, 
in  rebuttal,  upon  a  presumption  of  &ct  only,  which,  he  claims 
to  arise  out  of  the  evidence;  whether  or  not  the  matters  sought 
to  be  established  are  true,  is  a  question  for  the  jury;  bujb  whether 
the  facts  and  circumstances  relied  on,  if  Irae,  would  legiti- 
mately give  rise  to  the  presumption  of  fact  referred  to,  is 
necessarily  a  question  of  law  for  the  court. 

In  Delany  v.  Robinsony  2  Whart  506,  the  trial  judge  directed 
the  jury  that  the  testimony  of  a  particular  witness,  if  true  in 
fact,  rebutted  the  presumption  of  payment  in  point  of  law,  and 
that  as  there  was  no  evidence  in  the  cause  which  purported 
to  contradict  him,  the  question  depended  on  his  credibility, 
which  was  left  to  the  jury.  This  was  assigned  for  error,  and 
Chief  Justice  Gibson,  on  a  rule  for  a  new  trial,  said:  ''  The  in- 
ference of  payment  from  lapse  of  time  is  a  presumption  of 
law,  and  the  subject  of  legal  direction;  every  jurist,  whether 
judge  or  text-writer,  treats  of  it  as  such.  The  rebuttal  of  it 
by  circumstances  left  to  the  jury  for  the  truth  of  the  fact  only 
is  also  for  Uie  court."  To  the  same  effect  is  the  language  of 
the  same  learned  judge  in  Bachestoas  v.  ComnumweaUh^  8 
Watts,  286,  where,  referring  to  the  contrary  doctrine  of  M> 
Lean  v.  FMey^  2  Penr.  &  W.  97,  and  SummerviUe  v*  Hdliday^ 
1  Watts,  507,  he  says:  ''A  different  rule,  however,  was  sub- 
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seqaently  laid  down  in  Ddany  v.  RMwiya^  2  Whart.  503,  and 
reoogniied  in  Diehl  v.  Ihricy  3  Id.  149,  for  the  justness  of  which 
there  are  powerful  arguments.  Presumptions  from  lapse  of 
time,  being  founded  in  policy  and  convenienoey  are  in  effect 
judicial  statutes  of  liodtation,  which,  as  they  are  mixed  of  fact 
and  law,  are  to  be  dealt  with,  not  exclusively  by  the  court  or 
the  jury,  but  by  each  according  to  its  function,  and  within  the 
limit  of  its  province.  The  very  period  is  borrowed  from  a 
statute;  and  what  shall  suspend  the  running  of  such  a  statute 
has  always  been  for  the  court,  because  it  is  an  unmixed  ques- 
tion of  law,  which  admits  not  of  the  action  of  a  jury,  just  as 
an  unmixed  question  of  fact  admits  not  of  the  action  of  a 
court.  But  from  the  decision  of  a  mixed  question,  the  court 
has  as  much  right  to  exclude  the  jury  as  the  jury  have  to  ex* 
elude  the  court;  so  that  to  act  legitimately  they  must  act  in 
unison,  each  in  its  sphere,  the  jury  pronouncing  the  facts,  and 
the  court  assigning  them  their  consequences." 

In  McQ^etnty  v.  HiesUry  83  Pa.  St  435,  the  action  was  for 
arrears  of  ground-rent  for  twenty-eight  years.  It  appeared  in 
the  defendant's  proofs  that  the  parties  under  whom  the  defend- 
ant claimed  had  entered  into  an  agreement  with  other  lot- 
owners  not  to  pay  until  the  plaintiff  established  hie  right,  but 
to  resist  payment,  and  that  they  did  resist  payment.  The 
court  thereupon  ruled,  as  matter  of  law,  however,  submitting 
the  question  to  the  jury,  that  from  these  facts  thus  established 
the  delay  was  explained  and  accounted  for,  and  that  no  legal 
presumption  of  payment  arose.  So  in  Reed  v.  Reed^  46  Pa.  St. 
289,  Mr.  Justice  Strong  says:  "It  must  be  borne  in  mind  that 
the  presumption  from  lapse  of  time  is  not  that  there  is  no  con- 
tract between  the  parties.  If  it  were,  proof  of  a  new  contract 
might  be  necessary.  It  is  only  an  inference  that  the  debtor 
has  done  something  to  discharge  the  debt,  to  wit,  that  he  has 
made  payment;  whilst  it  is  rebutted  by  simple  proof  that  pay- 
ment has  not  been  made,  and  the  facts  being  established, 
whether  they  are  sufficient  to  rebut  it  is  a  question  for  the 
court,  and  not  for  the  jury.  The  presumption  is  one  drawn  by 
the  law;  it  is  from  a  given  state  of  facts,  and  whether  it  exists 
or  not  is  necessarily  for  the  court.  If  authority  is  needed  for 
so  plain  a  proposition,  it  may  be  found  in  Ddany  v.  Robinwa^ 
2  Wbart.  603,  where  it  was  squarely  so  decided."  To  the  same 
effect  is  Sellere  v.  Hdman,  20  Pa.  St.  321;  BenOey's  Appeal^  99 
Id.  500;  Miehener  v.  Michener,  17  Week.  Not  266;  LoAy.  Vtm 
Neida,  109  Pa.  St.  207;  BiddU  v.  Oirard  Nat.  Bank,  109  Id. 
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849;  Boyd  v.  Oranij  18  8eig.  A  R.  tH;  Ankgwy  ▼.  Penmm,  1ft 
Pa.  et.  193.  Thevefcre,  in  Bwle  t.  £irl,  84  Id.  415,  inir  toilfatr 
PftZBon  said:  ^The  facto  bemg  ettabliriied,  mhMbnt  they  are- 
enffieient  to  rebvii  it  ia  a  qoealion  for  the  oomi,  not  Am  jviyf 
th«  pferanpftion  is  cnly  tlrawn  by  liie  hw  itself  frem  a  gifwt 
state  of  facte,  and  whether  it  eziBte  or  not  ie  neeeeearQy  lor  tho 
ooart  *';  citing  B^  t.  Reed^  48  Id.  88^  Dekmy  t.  JUiMam,  t 
Whart.  508.  Thb  dedaralion  is  repeated  in  FstgnfM  Apfmiy 
106  Pa.  9t.  840. 

It  is  mdoabtedly  trae  thait  hy  the  earlier  oaeea  in  tfaia  Male 
(Mcfeoti  T.  ^nlejf,  wjim;  iSaifMiiemlb  t.  floHidajf,  etipra)^ 
where  there  was  any  e^denee  to  aoeount  fisr  Hm  delay,  it  wan 
thednty  of  the  oonrt  to  refer  it  to  the  jnry  as  an  open  question 
of  fact  to  deiennine  as  to  actual  payment;  bnt  this  doctrine,  as 
we  hare  seen,  has  been  praotically  abandoned^  the  rale  to  be 
drawn  from  the  latw  cnsea  is  in  acoordaoce  with  ^riewe  ex- 
pressed  in  the  dissenting  opinion  of  Mr.  Justioe  Kennedy  in 
S^nmtfiervCRs  t.  HMidorg^  evprs,  where  the  origm,  hietory,  and 
proper  afi^Iication  of  the  nile  is  most  aUy  and  ^aborately  con- 
sidered. 

It  may  be  Afficolt,  pethaps,  to  lay  down  any  general  rule 
by  whidi  the  facto  of  each  case  may  be  determined,  as  mattor 
of  law,  to  he  mClcient  or  insnfiScient  to  pKvent  the  presmnp- 
tion  of  payment  from  arinng,  or  to  rebnt  it  after  it  has  arisen; 
bat  it  is  certainly  oonristent  with  the  nature  and  design  of  thia 
pronsion  of  the  law  Ihat  its  apphcaliOQ  should  be  diieeteJ  by 
the  court  rather  than  by  the  jury. 

Applying  these  principke  to  the  ease  nww  nndor  consideca- 
tion,  was  the  e^id^iee  eui&cient  to  jnstify  theeonrt  in  vefening 
the  case  to  the  jury  to  de%ermine  as  to  the  aetoial  payment? 
James  Oregoiy  was  the  administrator  of  the  ^i^Me  of  JoBe|ili 
Oregory,  deceased,  and  had  setUed  his  neconnt,  which,  as  con- 
firmed by  the  oiphans'  coort  on  the  '24th  of  Oetobw^  1658, 
showed  a  halaefice  of  fS50.l£  dne  to  the  aceountonto.  The 
recognisance  wae  entered  into  en  Jannary  13,  1866.  Peter 
Gordon  testified,  in  substance,  that  about  the  year  1875  he 
had  a  conTMBation  with  James  Gregory,  in  which  James  said 
he  had  not  heard  from  John  lately;  he  thought  John  was 
dead.  Gordon  tiien  asked  lum  whether  there  was  not  a  little 
coming  to  John  4rom  his  brother  Joseph's  estate,  and  James 
replied  that  it  *^had  never  been  fairly  settled.  James  said  he 
cBd  n't  know  whom  he  w<is;  had  n*t  heard  from  him  for  so 
long."     Gordon  states  the  conyersation  in  these  words:  ^I 
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Bays,  fs  n't  there  -scmiething  ^onnng  to  Joiin  imm  hie  brother 
Joseph's  estateT  flay s  he,  I  den't  reowndMr  ^pHwther  he  eaid  it 
was  UQBCfttled  xjr  whether  it  "wasn^  faiiiy  BetUed, — eemething 
that  wa]r^  he  eaM  it  hadift  been  firirly  eetUed."  What  had 
not  been  fairly  eettled?  Was  it  the  personal  estate  or  the 
recuguizauee?  Apait  from  the  legal  prestnnption  that  the 
recognizance  was  paid,  there  is  not  the  sfigjMest  proof  that 
any  settlement  of  ft  had  erer  been  attempted.  The  refeienoe 
would  ajipeaT  to  be  to  soBoething  winch  had  been  eettled,  hot 
not  foirly  settled.  Tme,  Che  witness  was  not  able  to  remem- 
ber whether  James  aaid  ttiat  John's  riiare  had  '''nerer  been 
fairly  settled,**  or  was  "unscftUed,*  bnt  the  burden  of  proof 
was  upon  the  plaintiff^  and  we  are  not,  without  reason,  to  ac- 
cept that  attemative  whidi  may  happen  to  be  most  favorable 
to  him;  but  the  testimony  of  Gbrdon  may  be  read  in  the  light 
of  the  other  evidence.  William  Gordon  testified  as  follows: 
''In  August,  1886,  James  Gregory  came  to  my  plaoe;  he  talked 
about  going  away;  I  told  him  be  should  nH  be  in  a  hurry,  he 
did  nH  have  much  to  bother  him.  He  said  he  wanted  to  go 
back  home]  that  be  had  got  a  letter  from  his  brother  John's 
son,  and  he  had  n't  wrote  to  bim-;  had  n't  answered  his  letter, 
and  was  anxious  to  gert  back  and  write  to  him  to  know  who 
his  mother  was.  He  said  Ms  brother  John  had  been  dead 
about  eight  years]  he  said  he  bad  wrote  to  bim  to  know  who 
his  mother  was, — to  his  brolber  JcAn's  son.  I  didn't  ask 
bim  at  an  how  or  when  be  owed  bim  anything,  but  he  said 
his  brother  Joe  had  paid  a  judgment  for  John  a  good  many 
years  back,  and  he  did  iift  know  but  one  would  balance  the 
other.  He  said  if  he  was  to  drop  off,  he  did  n*t  hardly  know 
how  his  business  would  be  settled  up.  He  said  the  eon  had 
written  in  regard  to  Uie  share  that  bis  father  claimed  in  his 
brother  Joseph's  estate."  Catharine  Gregory  testitSed  that 
she  had  a  conversation  with  James  Gregory  (the  time  was  nc^ 
fixed).  He  said:  ''He  bad  got  a  letter  from  one  of  John  Greg- 
ory's heirs,  that  they  wanted  their  father's  interest  in  Joseph 
Gregory's  estate,  and  ihen  be  aaid  be  wanted  to  be  sure  it  was 
one  of  John  Gregory's  heirs,  and  he  said  he  bad  wrote  back 
to  ask  bim  to  tell  who  his  mother  was  before  ehe  was  married 
to  JcSin  Gregory.  LaHt  August  a  year  be  oame  to  visit  vs 
again;  be  said  he  had  gdt  an  answer  from  Jelm  Gregory's 
heirs,  and  he  was  certain  now  it  was  one  of  John  Gregory's 
heirs;  that  be  intended  to  send  a  little  money  eome  time;  be 
said  the  heirs  had  wrote  to  him  they  wanted  Ibeir  fa&erVi 
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Interest  in  Joseph  Gregoiy's  estate."  Moses  Peck  testifies 
that  he  had  a  conversatioii  with  James  Gregory.  He  says: 
''He  (Gregory)  got  a  letter;  the  letter  came  to  our  place;  the 
letter  was  kept  for  him  until  he  came.  He  handed  it  to  Gns 
Bobinson,  and  he  read  it  He  says  when  he  got  to  the  place 
where  it  says,  'grandfetther's  estate/  he  says,  'he  is  mistaken; 
it  is  brother  Joseph,'  says  he.  'His  grandfather  was  dead 
before  my  brother  John  was  married.'  That  was  about  alL 
Says  he,  'Uncle  James,  I  understand  you  are  administrator  of 
grandfather's  estate.'  He  wanted  to  know  something  about 
their  affairs,  and  Mr.  Gregory  said  he  was  mistaken;  it  was 
his  brother  Joe.  He  said  he  wanted  to  write  and  answer  it, 
and  did  n't  know  how  to  write.  He  said  he  did  n't  think 
there  would  be  anything  coming  to  him,  for  he  said  his  brother 
Joseph  had  paid  some  money  for  John,  or  loaned  him  some," 
etc. 

This  testimony  would  seem  to  have  reference  to  the  settle- 
ment of  John's  share  in  the  personalty,  for  the  debt  secured 
by  the  recognizance  was  James's  individual  debt  to  John;  what 
Joseph  had  loaned  to  or  paid  for  John  could  not  be  considered 
in  the  adjustment  of  the  recognizance;  that  was  involved  in 
the  administration;  "one  would  balance  the  other"  only  in 
the  settlement  with  James's  administrator.  Although  the  ad- 
ministrator's account  filed  purported  to  be  the  final  account, 
the  testimony  may  readily  be  taken  in  the  sense  that  James 
thought  it  had  not  been  "  fairly  settled";  "  he  had  a  heap  of 
trouble  about  it,  and  if  he  was  to  drop  off,  he  did  n't  hardly 
know  how  his  business  would  be  settled  up." 

The  testimony  is  vague,  uncertain,  and  equivocal  in  mean- 
ing. It  is  not  in  our  opinion  of  that  satisfactory  and  con- 
vincing character  which  would  justify  its  submission  to  the 
jury  in  rebuttal  of  the  presumption  of  payment  which  the  law 
raises  when  a  debt  of  record  is  unclaimed  and  without  recog- 
nition for  a  period  of  twenty-one  years  and  three  months. 
The  fact  that  John  Gregory  resided  in  the  state  of  Indiana  is 
worthy  of  consideration  on  the  general  question,  but  standing 
alone  does  not  explain  this  great  delay.  Absence  in  a  foreign 
country,  outside  of  the  United  States,  would  be  a  £Btct  of  more 
significance;  but  whether  even  that  would  be  sufiioient  to  re- 
pel the  presomption,  would  depend,  perhaps,  upon  the  fiMts 
and  droomstanoes  of  the  case. 

The  rule  of  law  invoked  by  the  defendants  is  a  salutary  and 
useful  one,  especially  in  cases  where  the  action  is  delayed,  not 


Digitized  by 


Google 


Oct  1888.]         Gbeoobt  v.  Commonwsalth.  811 

only  beyond  the  period  of  twenty  years,  but  until  after  the 
debtor's  death.  In  England,  by  the  statute  of  8  &  4  Wm.  IV:, 
c.  42,  sec.  3,  and  in  New  York  under  the  Revised  Statutes, 
and  perhaps  in  other  states,  this  period  of  twenty  years  has 
been  established  as  a  limitation  to  actions  upon  debts  of 
record,  by  specialty,  etc.,  and  we  think  it  wise,  in  the  absence 
of  any  such  statute,  that  the  force  of  this  presumption  shall 
not  be  defeated,  excepting  where  the  evidence  to  that  effect  is 
of  a  satisfactory  and  convincing  character. 
The  judgment  is  reversed. 

Tn  pmnfOFAL  oisa  n  crm>  to  the  fourth  and  fifth  pointi  ttsted  in  the 
t^ttabtu  in  Porter  r,  Nebam,  121  Pa.  St.  637.  638,  in  which  oaoe  oyidenoa  of 
end  admiiwoni  of  the  debtor,  made  within  twenty  yean  before  anit,  and 
tending  to  show  non-payment  of  the  indebtednesSt  was  held  to  be  properly 
■nbmitted  to  the  jury,  in  connection  with  other  OTidence  of  facts  from  which 
payment  might  be  inferred.  And  it  is  laid  down  as  an  established  mle,  ap- 
plioable  both  at  law  and  in  equity,  that  aU  debts  by  speoialtyi  unclaimed  and 
unieoognised  for  twenty  years,  in  the  absence  of  explanatory  endence,  are 
presumed  to  have  been  paid:  Breneman's  Appeal,  121  Id.  641.  And  credits 
indorsed  upon  a  bond  are  not  evidence  of  actnal  payment  of  the  credits,  suf- 
ficient to  repel  the  presumption  of  payment  of  the  bond,  without  proof  that 
they  were  made  within  twenty  years,  and  whilst  it  was  against  the  interest 
ef  the  obligee  to  make  them:  Mmmer'e  Appeal,  121  Id.  649.  But  in  the  dis- 
tribution of  a  decedent's  estate,  declarations  made  by  the  decedent  shortly 
before  his  death  were  held  to  exhibit  an  unequivocal  acknowledgment  of  the 
t  dstence  of  a  specialty  indebtedness,  sufficient  to  repel  the  presumption  of 
payment  after  the  lapee  of  twenty  years:  Id. 

PusuKRiON  ov  Patmhit  fbom  LAm  ov  Tnu^  Qxvxralltx  See  the 
aete  to  Huekif  ▼.  Mapiee,  88  Am.  Dec  690,  691.  Such  presumption  may  be 
•vereome  by  eridenoe,  for  it  is  a  rebuttable  presumption:  Lewie  ▼•  Sckwenm, 
98  Mo.  26;  8  Am.  St  Bep.  611,  and  note.  The  question  of  presnmptioa  of 
payment  from  li^se  of  time  is  one  for  the  Jury:  Lewte  ▼.  Sckmeme,  i 
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DbADBBIOK  Sf.   OULDS. 

Vmtwntmmn,  %A^ 

Rtpumir— Lost  Pporanr.  —  A  Straitdsd  Saw-loo,  Which  n  Ub* 
MAXXXD^  and  has  been  Ijing  nnredaimed  among  the  roeks  and  drifia 
for  mora  than  two  yean,  b  lost  property;  and  where  the  defendanf^  by 
hia  agenta,  takes  possession  of  such  property,  tiiia  nght  of  poeseasion  ia 
not  so  lost  by  the  log  subsequently  drifting  upon  the  land  of  a  ripanaa 
proprietor  aa  to  enable  the  latter,  aa  special  bailee  of  the  true  owner,  to 
maintain  replevin  therefor  against  such  defendant. 

Sphoial  Findino  of  Fact  bt  trb  Goubt  will  bb  Rbtbbssd  bob  Bbbo- 
NHoua  Atiuoatioh  of  thb  Law  in  ease  tried  by  ooort  witbont  a  Jury. 

S.  J.  KirkpaJLriek  aoid  I.  E.  JBsmm,  br  the  {iljuntiC 

JT.  n.  IngeraoU,  for  the  defendant. 

LuRTON,  J.  This  is  an  action  of  replevin  for  the  recoTery 
of  one  walnut  log.  The  defendant,  Oulds,  daring  the  year 
1883,  cut  and  put  in  the  headwaters  of  the  Nollachucky  River 
some  eight  hundred  walnut  logs,  to  be  floated  during  the  tides 
in  the  stream  through  the  gorge  in  the  mountains  to  a  boom 
built  by  himself  below  the  gorge.  He  undertook  to  have  all 
of  his  logs  branded  with  the  letter  "D,"  and  while  the  proof 
shows  it  possible  that  some  of  his  logs  were  not  so  branded, 
yet  there  is  no  sufficient  proof  to  justify  a  finding  that  any  of 
his  logs  were  unmarked.  Many  of  defendant's  logs  failing  to 
reach  the  boom,  he,  in  1885,  sent  hands  up  into  the  gorge  to 
search  for  logs  which  might  have  lodged  upon  the  banks  of 
the  stream,  or  upon  rocks  or  drifts.  These  hands  found  a 
number  of  logs  stranded  upon  rocks  or  caught  by  drifts,  which 
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were  branded  with  the  mark  of  defendant.  With  some  of 
these  marked  logs  found  entangled  in  a  drift  was  found  the 
k>g  now  in  contioversy,  it  being  without  any  mark  or  brand. 
This  log  was  claimed  bj  the  aervanta  of  de&ndant  for  him^ 
and  it  was  again  set  adrift,  along  with  the  branded  logB>  that 
it  might  be  carried  by  the  currents  to  the  boom  of  defendant 
below  the  gorge.  This  boom  gave  way  before  all  these  re- 
claimed logs  reached  it,  and  defendant  was  obliged  to  rely 
upon  catching  bis  logs  upon  the  banks  of  the  stream  and 
islands  below  the  brcdLcn  boom.  In  December,  1885,  this  un- 
braoded  log,  together  with  a  marked  one,  were  oast  by  the 
current  upon  an  island  in  the  stream  belonging  to  plaintiff, 
Deaderiek,  who  notified  defendant,  Oulds,  not  to  move  it  until 
he  identified  it  as  bis  own.  Oulds  did  identify  it  by  peculiar 
cracks  upon  the  end  aa  the  same  unmarked  log  found  by  his 
seirants  entangled  in  a  drift  within  the  gorge  of  the  moun- 
tains, and  placed  by  them  in  the  river;  he  there&re,  claiming 
it  as  bis  own,  removed  it  from  the  island  to  the  puhlio  road, 
where  it  was  replevied  by  plaintifiC  While  the  proof  shows  that 
between  the  time  defendant's  logs  were  placed  in  the  river  and 
the  finding  of  this  unmarked  log  that  no  other  person  is  known 
to  have  placed  walnut  logs  in  this  river  above  the  gorge,  to  be 
floated  down,  yet  it  is  shown  that,  in  1883,  one  Wilson,  who 
had  cut  walnut  k>gs,  to  bo  sawed  on  his  own  premises  above 
the  gorge,  lost  by  a  high  rise  thirty  unbranded  logs,  which 
had  been  carried  down  the  stream.  The  contention  of  plain- 
tifi^  Deaderiek,  is,  that  this  unmarked  log  is  more  probably 
one  of  Wilson's  lost  log9  than  one  cut  by  Ould,  and  that,  aa 
the  log  was  found  upon  his  lands,  defendant  cannot  take 
the  log  therefrom  without  proving  that  he  himHelf  la  the  true 
owner.  The  proof  fiailB  to  establish  the  log  to  be  one  cut  by 
defendant,  Oulds,  hot  it  does  satisfactorily  show  that  it  is  the 
<me  found  by  defendant's  servants  lodged  in  a  drift  within  the 
mountain  gorge,  and  set  adrift  in  the  stream  to  be  floated  to 
defendanfa  boom  below  the  gorge.  On  these  facts,  can  the 
plaintiff  recover? 

The  claim  of  |daintiff  resta  upon  the  proposition  that  the  log 
ifl  a  lost  log,  and  that,  being  found  upon  his  land,  he  can  hold 
it  against  every  one  but  the  true  owner.  This  claim  is  not 
well  founded.  This  log  was  lost,  and  had  been  lost  in  all 
probability  for  two  or  more  years  when  found  entangled 
among  the  rocks  and  drift  in  the  gorge  by  the  servants  of  de- 
fendant.   It  was  then  claimed  for  defendant,  and  poasession 
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taken.  This  right  of  poBseflsion  was  not  lost  by  the  log  subse- 
qnentlj  drifting  upon  the  land  of  plaintiff,  and  the  defendant 
had  a  right  to  take  and  hold  this  log  against  all  bnt  the  true 
owner,  or  one  having  a  superior  right  of  possession  to  that  of 
the  finder  of  lost  property.  It  is  undoubtedly  true  that  it  is 
not  necessary,  in  all  cases,  that  the  plaintiff  in  trover  or  re- 
plevin must  have  an  absolute  right  of  property  in  the  subject- 
matter  of  the  litigation,  but  it  is  equally  true  that  he  must 
have  a  right  of  possession  relatively  superior  to  that  of  the  de- 
fendant Such  a  superior  right  of  possession  is  not  shown  on 
the  part  of  the  plaintiff  in  this  case.  The  prior  finding  and 
posBeasion  of  the  defendant  is  sufficient,  not  only  to  defeat  the 
contention  of  the  plaintiff,  but  was  a  sufficient  title  to  have 
supported  an  action  of  replevin  to  recover  the  possession  from 
any  but  the  true  owner:  2  Wait's  Actions  and  Defenses,  234; 
6  Id.  153;  Smith's  Lead.  Gas.,  7th  ed.,  648,  and  cases  cited. 

Lost  property  found  on  the  premises  of  another  may  be 
rightfully  retained  by  the  finder  as  against  the  owner  of  the 
premises.  Thus  in  Bridges  v.  Hawhgworthj  7  Eng.  L.  &  Bq. 
424,  the  plaintiff,  being  in  the  shop  of  the  defendant,  picked 
up  a  parcel  containing  bank  notes.  The  defendant,  at  the 
request  of  the  finder,  took  charge  of  the  notes  to  hold  for 
the  owner.  After  three  years,  no  one  having  claimed  them, 
the  defendant  refused  to  deliver  them  up  to  the  plaintiff.  The 
court  held  defendant  liable  in  trover  for  the  notes. 

So  in  the  case  of  Eamaher  v.  Blanehard,  90  Pa.  St  877,  35 
Am.  Rep.  664,  a  servant  in  a  hotel  found  a  roll  of  bank  notes 
in  the  public  parlor.  Upon  suggestion  of  the  proprietor  of  the 
hotel  that  they  belonged  to  a  certain  guest,  they  were  deliv- 
ered to  the  master  for  the  guest  Proving  not  to  be  the  prop- 
erty of  the  guest,  the  servant  demanded  the  notes  from  the 
master,  who  refused  to  return  them.  It  was  held  that  she 
could  recover  them  from  the  owner  of  the  premises.  To  the 
same  effect  are  the  cases  of  Durfee  v.  Janes^  11  R.  I.  588,  23 
Am.  Rep.  528,  and  TaneU  v.  SeaUmj  28  Oratt  601,  26  Am. 
Rep.  880. 

It  is  essential,  however,  in  such  cases,  that  the  property 
must  be  found;  that  is,  it  must,  at  the  time  when  the  finder 
came  upon  it,  have  been  in  such  a  situation  as  to  clearly  indi- 
cate that  it  was  lost,  and  not  voluntarily  placed  by  the  owner 
where  it  was  found,  by  carelessness  or  forgetfulness.  If  it 
was  evidently  laid  where  it  was  found,  it  then  becomes  the 
duty  of  the  owner  of  the  premises  to  keep  the  property  for  the 
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ownar,  bb  in  meh  cases  he  is  tooated  as  a  fvoti  bailee,  and  he 
may  maintain  trorer  iheiefixr  against  the  flnder, — as  if  a 
poeket-book  is  fbond  npon  a  desk  or  connter  in  a  store  or 
hanky  the  presumption  is  that  the  owner  placed  it  there  and 
forgot  it:  6  Wait's  Actions  and  Defenses,  163, 154,  and  cases 
cited. 

In  Tennessee,  where  a  pocket-book  was  laid  on  a  connter  by 
the  owner  and  forgotten,  it  was  held  that  it  was  constractively 
in  the  possession  of  the  owner,  and  larceny  conld  be  main- 
tained against  the  owner  of  the  premises  who  took  the  book, 
knowing  the  owner:  Lawrence  v.  State^  1  Humph.  228;  34  Am. 
Dec.  644;  Pritcheti  v.  StaUj  2  Sneed,  288. 

This  log  was  not  unintentionally  laid  or  deposited  by  the 
owner  on  the  land  of  plaintiff,  and  hence  he  was  not  a  quasi 
bailee  for  the  owner,  and  cannot  hold  against  the  superior  risbt 
of  defendant  growing  out  of  his  prior  possession  and  .earuer 
finding  of  the  log. 

The  distinction  which  undoubtedly  exists  between  the  rights 
of  a  riparian  proprietor  to  drift-wood  and  other  accretions 
which  may  drift  upon  his  land,  and  the  finding  by  a  stranger, 
upon  the  premises  of  another,  of  articles  dropped,  need  not 
be  discussed  here;  for  a  riparian  proprietor  could  not  detain 
property  stranded  upon  his  bank  as  against  either  the  true 
owner  or  one  haying  a  superior  right  of  possession  by  reason 
of  an  earlier  possession. 

His  honor  the  circuit  judge  tried  this  case  without  the  in- 
tervention of  a  jury,  and  decided  in  favor  of  the  plaintiff.  In 
his  special  findings  he  held  that,  under  the  facia  as  above  de- 
tailed, the  plaintiff,  Deaderick,  was  a  special  bailee,  and  as 
such  entitled  to  hold  the  log  as  against  all  but  the  true  owner. 
In  this  we  think  he  committed  an  error  of  law. 

The  case  will  be  reversed,  and  judgment  rendered  here  in 
favor  of  the  defendant.  

Lost  PBOFSBrr,  Wbat  OussnTui'Si;  Noto  to  Bowen  ▼.  Suttkm,  80  Am. 
B«p.lS0-182. 

FnmiB  ov  PBOFSBrr  BiDUonro  Sams  to  Fosnanow  n  hot  Oun.Tr  or 
OinvBBSioir:  W^mem  ▼.  BwrBmri,  12  Ohi<H  81;  40  Am.  Dee.  461;  and  troyer 
win  not  lie  lor  nieh  property  in  alMenoe  of  proof  of  lome  tortions  eot  on  the 
pwlel  thitandors  BmdiU  ▼.  Hmi,  25  Me.  419;  43  Am.  Deo.  289. 
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Bast  Tbxkes&se,  ViBai^iiA,  axu  Gb/waia  Rail- 
BOAJ>  GaMRAinr  v.  Db  Ammomj^ 

fllBVAVr  DOM   NOV   AflHHS   BUlK    OT  HfWtrw  OP  Vkn^W^BBVlVTy 

where  the  latter  is  engikged  in  a  different  department  of  the  wosk  or 
aer^oe;  nor  whera  the  negligent  servant  is  the  anpericw,  pennanotttly  or 
temporarily,  of  the  injnred  one  does  the  ordinary  mie  as  to  servants  as- 
suuij^  rin  hit  vBtEon^^ervantV  ne^l^Bpenoe  appvy* 

TSiVBtfH:  QrwMjnm  m  v<n  fKLi4nv-«ERvasT  of  Cujijpuwb,  altto^^ 
both  are  hired  sad  paid  by  a  comnon  emplayer,  and  see  '^ngrirH  ia  an 
efiert  to  aooompliab  a  common  result,  to  wit,  the  movement  of  trains, 
provided  such  operator  has  nothing  to  do  with  the  actnal  movements  or 
management  of  the  tiauis,  evt  9  merny  Ae  agent  Ihrwigfa  wftom  orders 
■se  taunnittai  ngnftsting  ihm  sans;  auh  opetntor  Mng  alsa  engaged 
in  a  difiersnb  deyartn^nt  ef  the  serviss^  end  fa  n  yaliftsd  i^sgrni  a  vvsn^ 
principal  of  the  tEain^lispatcher  or  saperintendent*  and  as^  in  ona  senae, 
a  superior. 

Pimour — Com  niBurogr  IfmuoEif cs.  —  Oondoetor  rooemng-  tdl^gram 
negligently  given  him  by  telegraph  operator,  which,  npen  xia  isce, 

inoniiiea  by  meana  of  which  a  collision  and  oonseoQent  ininzy  to  him 
might  have  been  avoided,  is  guilty  of  snch  contrihatory  negl^pooa  as 
may  properly  be  considered  in  mitigation  of  damages. 

W.  If.  Aixter,  and  Henderaum  and  Jomtfolmm^  fin  the  fiwm 
tiff. 

WiUiam9  and  Smedj  for  tbe  defendant. 

FoLKsa,  J.  De  Anaood  va»  a  eoadnMsUx  on  &  ficttg^i  tnun 
cf  tbe  East  Tenneaaee,  VirginiA,  and  Qeovgia  BailvQad  Cooi- 
pany,  And  whiL»  a»  employed  waa  iDJiued  in  a  ooUimn  oe- 
curiing  between  the  train  under  hie  charge  gauig  weet  and 
another  frei|^t  train,  going  eaat.  Thia  aetiiOQ  waa  against  the 
railroad  company  lor  damages*  There  waa  veidiet  and  jodg- 
ment  in  favor  of  De  Armood.  Motion  for  new  trial  overraled, 
and  the  railroad  company  has  appealed  in  esrior. 

The  only  error  assigned  which  it  is  deemed  necessary  to 
netiee  psesents  the  qneation  ae  to  wlielhBr  the  Megiaph  oper- 
ator, whose  negligence  caused  the  accident,  W89  a  fellvw- 
servant  of  the  eoftdnctor,  wbose  negfigonee  was  one  of  the 
risks  assumed  by  the  latter  in  entering  the  senrice  of  the  oom- 
pany. 

Tbe  record  shows  that  the  superintendent,  through  the 
train-dispatcher,  had  sent  a  telegram  to  one  Brevord,  the 
operator  in  the  office  at  Cleveland,  in  the  employ  of  the  rail- 
road company,  directing  that  the  train  in  charge  of  De  Ar- 
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:!SDoad  be  held  at  Clevelaiid  ulil  No.  8  firei^t  aboold  reech 
that  point  Tbeee  ^xains,  when  on  schednle  time,  paMed  at 
McDonald'B,  eight  miles  west  of  CleveUnd.  No.  8  had  been 
telegn^[»faed  not  to  wait  at  McDonald's  for  the  second  section 
n£  No.  7  (the  train  in  charge  of  De  Armond),  but  to  come  on 
at  once  to  Cleveland,  and,  aa  already  stated,  a  tel^am  was 
sent  to  have  De  Aimond's  train  held  at  Cleveland. 

It  appears  from  the  proof  that  the  rules  of  the  compsny  re- 
•quized  a' telegraph  operatori  when  he  had  orders  for  conduc- 
tors, to  exhibit,  at  some  conspicuous  and  designated  place,  a 
red  flag  by  day  and  a  red  lamp  by  night;  and  conductors, 
upon  seeing  such  signal,  were  to  go  at  once  to  the  telegraph 
office  for  instructions. 

On  the  night  upon  which  this  accident  happened,  there  was 
a  red  light  exhibited  by  the  telegraph  ojperator,  but  it  was  not 
upon  the  post  where  it  was  usosUy  hung;  it  was  sitting  on 
the  platform.  Its  location,  however,  is  deemed  by  us  as  im- 
material, for  the  reason  that  it  served  the  purpose  of  arresting 
the  attention  of  De  Armond,  and,  in  consequence  thereof,  he 
went  to  the  telegraph  office  of  the  company,  and  asked  if 
there  were  any  orders  for  him,  and  the  operator  handed  him 
a  telegram  to  the  effect  that  ''aU  cut'K>ff  trains  have  passed 
'Ooltewah  on  time,"  and  said:  "This  is  all  I  have  got/' 
De  Armond,  under  a  rule  of  the  cconpany  requiring  con- 
ductors to  report  to  operators  the  time  of  leaving  a  station,  so 
that  it' can  be  forwarded  to  the  train-dispatcher's  office,  there- 
upon gave  Brevord  the  time  of  his  intended  departure,  then  a 
few  moments  off,  and  left  to  move  his  train  out. 

De  Armond  was  running  cm  schedule,  a  printed  copy  of 
which  is  in  the  hands  of  each  conductor,  and  is  his  guide  in 
moving  his  train,  except  where  special  orders  are  given  by 
telegram. 

The  telegram  as  to  cut-off  trains  at  Ooltewah  did  not  inter- 
fere with  nor  concern  the  movements  of  De  Armond's  train, 
and  the  operator  failing  to  call  his  attention  to  the  telegram 
ordering  Us  train  to  be  held  at  Cleveland,  De  Armond  at  once 
moved  out  with  his  train,  intending  to  meet  and  pass  No.  8  at 
McDonald's,  the  point  of  passage  on  the  regular  schedule,  by 
which  De  Armond  was  running.  A  collision  was  the  result, 
and  De  Armond  received  the  injuries  for  which  this  suit  was 
brought. 

After  stating  the  law  correctly  as  to  fellow-servants,  and  the 
4ion-liability  of  the  company  if  they  should  find  that  relation* 
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flhip,  as  modified  and  defined  in  oar  adjudged  cases,  the  coart, 
in  its  charge  to  the  jury,  said :  "  On  the  other  hand,  if  you  find 
De  Armond  was  conductor;  that  he  had  a  full  crew  of  hands 
with  him  for  the  management  of  his  train;  that  Brevord,  as 
telegraph  operator,  had  nothing  to  do  with  the  actual  man- 
agement  or  movements  of  the  train;  that  his  connection  was 
^alone  with  Gkirrett,  as  the  immediate  superior  of  plaintiff,  in 
the  matter  of  famishing  orders  and  directions  for  Uie  instruc- 
tion and  control  of  De  Armond  in  his  husiness  as  conductor; 
and  that,  in  point  of  fact,  his  employment  did  not  associate 
him  with  De  Armond  in  the  control  and  management  of  hia 
train, — then,  in  such  case,  De  Armond  and  Brevord  are  not, 
in  legal  contemplation,  in  the  same  department  of  the  com- 
mon employer,  and  are  not  fellow-servants;  and  if  you  so  find, 
I  charge  you  that  ttie  risk  of  injury  from  negligence  on  the 
part  of  Brevord  is  not  such  a  risk  as  the  law  places  upon 
De  Armond  by  reason  of  his  employment  as  conductor."  The 
language  quoted  is  assigned  as  error  by  the  railroad  com- 
pany. 

We  are  of  opinion  there  is  nothing  in  it  of  which  the  rail- 
road can  complain.  Stripped  of  some  unnecessary  words, 
and  taken  in  connection  with  other  portions  of  the  charge  not 
excepted  to,  it  is  a  correct  statement  of  the  law  under  the 
qualifications  of  the  role  adopted  and  adhered  to  by  this 
court.  It  is  with  us  well  settled,  whatever  may  be  the  rule  iu 
other  states,  that  the  servant  does  not  assume  the  risk  of  the 
negligence  of  another  servant,  where  the  latter  is  engaged  in 
a  different  department  of  the  work  or  service;  as,  for  instance, 
the  train  crew  do  not  take  risk  of  the  negligence  of  the  track 
or  section  hands;  nor  where  the  negligent  servant  is  the  supe- 
rior, permanently  or  temporarily,  of  the  injured  one,  having 
authority  to  direct  or  control  the  latter,  does  the  rule  apply: 
Hayntn  v.  East  Tennessee  etc.  R.  /Z.  Co,,  8  Cold.  222;  NashviUe 
etc.  R.  R.  Co.  V.  Carroll,  6  Heisk.  S47;  KnoxviUe  Iron  Company 
V.  Dodson,  7  Lea,  867;  NashviUe  etc.  R.  R.  Co.  v.  Whdess,  10 
Id.  741;  43  Am.  Rep.  817;  East  Tennessee  etc.  R.  R.  Co.  v.  Col- 
lins, 85  Tenn.  827;  and  others  might  be  cited;  see  also  Chi- 
cago etc.  R.  R.  C(^.  V.  Ross,  112  U.  S.  877. 

Under  the  proof  in  the  case  at  bar, — indeed,  from  the  lips 
of  the  superintendent,  T.  W.  Garrett, — we  have  it  that  *Hhe 
telegraph  operator  is  the  agent  through  which  we  transmit 
orders  from  the  superintendent's  office  for  the  movement  of 
trains;  he  merely  receives  and  conveys;  he  is  the  medium  or 
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Che  monthpiece  for  the  transmiBsion  of  orders  firom  this  office 
to  the  train-meD,  or  person  in  charge  of  the  train.'' 

It  is  manifest  that  the  operator  is  not  in  the  same  depart- 
ment with  the  train-men,  nor  engaged  in  the  same  branch  of 
the  common  employer's  service.  And  while  he  may  not  be 
said  to  be  in  person  the  superior  of  the  train-men  to  whom  he 
delivers  orders,  as  he,  of  his  own  motion,  has  no  righf  or 
power  to  issue  orders,  he  is  in  a  sense  the  superior,  for  he 
is  the  arm  or  mouthpiece  of  the  train-dispatcher  or  superin- 
tendent,—  in  a  qualified  degree  a  vice-principal. 

It  is  immaterial  that  these  men  are  hired  and  paid  by  a 
common  employer,  and  that  they  are  engaged  in  the  effort  to 
accomplish  a  common  result,  to  wit,  the  movement  of  trains. 
That  argument,  if  pressed  to  its  logical  conclusion,  would  ob- 
literate all  distinctions  among  those  engaged  in  railroad  busi- 
ness, from  the  president  down  to  the  humblest  servant,  and 
would  practically  exempt  the  company  from  all  liability  to 
those  in  its  service. 

It  may  be  interesting  to  mention  that  the  modifications  of 
the  common-law  rules  as  to  the  liability  of  master  for  negli- 
gence of  a  fellow-servant  which  have  been  adopted  by  the  de* 
cisions  in  this  state  are  the  same  in  principle  as  those  since 
embodied  in  the  employer's  liability  act  passed  by  the 
English  Parliament  in  1880,  so  that  the  decisions  of  the 
English  courts  which  we  refused  to  follow  have  since  been 
abrogated  by  the  English  statute. 

It  was  sidd  by  the  supreme  court  of  North  Carolina  in  a 
recent  case:  '*  No  definition  of  the  term  *  fellow-servant '  appli- 
cable to  all  cases  had  yet  been  adopted  in  this  country  by  the 
courts,  and  probably  could  not  be.  So  variant  were  the  rela- 
tions between  master  and  servants  in  different  employments, 
and  so  close  the  line  of  demarkation  1)etween  co-laborers  and 
middle-men,  that  each  case  would  have  to  stand  upon  its  own 
Cftots":  Dobbin  v.  Richmond  etc.  R.  R  Co.,  81  N.  C.  446;  81 
Am«  Bep.  512. 

Where  there  is  any  controversy  as  to  the  faots,  the  qoestion 
is  one  for  the  jury,  upon  a  proper  chaorge  of  the  court:  See 
Indianapolis  ete.  R.  R.  Co.  v.  Morgengtem^  106  HI.  216* 

That  a  train-dispatcher  is  not  a  fellow-servant  with  a  brake- 
man  has  been  adjudged  by  the  supreme  court  of  Wiconsin: 
PhilUpB  V.  Chicago  etc.  Ry  Co.,  64  Wis.  475. 

To  the  same  effect  is  Dorrigan  v.  New  York  etc.  Ry  Oo^  firom 
the  soprome  court  of  Connecticut,  reported  in  24  Am.  Law 
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Beg.,  N.  S.,  452,  as  also  in  Sheehan  v.  New  York  Central  eU. 
R.  R.  Co.^  91  N.  Y.  832,  where  a  train-dispatcher  is  held  not 
to  be  a  fellow-servant  with  any  of  the  train  crew. 

So  it  will  be  seen  that  we  are  not  by  any  means  alone  in  th0 
oonclosion  to  which  our  own  decisions  necessarily  lead  vm 
in  this  case. 

We  deem  it  mmeoeesary  to  notice  at  length  the  insistanoeof 
connsel  for  plaintiff  in  error  that  De  Armond  was  goilty  of 
gross  negligdnce  in  oontenting  himself  with  the  inspection  of  a 
•telegram  that  upon  its  fsLce  did  not  coQcem  the  moyements  of 
his  train,  and  in  moving  on  after  he  saw  the  red  light,  until  he 
had  received  something  more  definite  from  the  telegraph  oper- 
ator, and  that  he  was  also  negligent  in  the  rate  of  speed  at 
which  he  was  running  at  the  time  of  the  collision.  It  is  suf- 
ficient to  say  that  at  most  he  was  guilty  only  of  contributory 
negligence,  which  has  been  properly  considered  by  the  jury  in 
abating  the  amount  of  the  recovery,  as  is  shown  by  the  ver^ 
diet,  which  is  only  for  three  hundred  dollars. 

The  negligence  of  the  tel^;raph  operator  in  not  delivering 
the  proper  orders  was  the  prime  and  proximate  cause  of  the 
injury  beyond  all  question. 

hot  the  judgment  be  affirmed. 

JhajLow-OMVAXTS,  Who  ask:  8m  LouumUe  ek.  E.  E.Co,  ▼.  Brooht^  S3 
Ky,  129;  4  Am.  St.  Bep.  142,  and  note;  Kwgg  t.  AtiatUa  etc  M,  M.  Ox^  77 
Oft.  202;  4  Am.  81  Bep.  79,  and  note;  Theknum  t.  JfoeOer,  73  Iowa,  106; 
S  Am.  St.  Bep.  663^  and  note;  in  which  eaaee  and  notos  it  ia  held  titat  one  ia 
not  a  f  eUow-eervant  with  another  who  ia  engaged  in  m  difflMPeht  departmeiit 
•of  the  work  or  aeirice^  or  who  ia  a  anperior,  exeroiaing  aaperviaion  of  the 
other  in  hia  employment.  In  the  note  to  Krogg  ▼.  AUania  etc  J?.  S.  Co,, 
miprOf  are  dted  caaea  in  which  it  ia  held  that  a  train-dispatcher,  er  a  atatioo 
agent  whoae  dnty  it  ia  to  aee  that  traoka  are  dear,  ia  not  a  feUofw-aarfaa* 
with  a  tndn-man. 

BoiiB  THAT  Misna  u  nor  IdASLM  SOB  IvjVET  isoM  Kasuessoa  or 
FsLLOW-aiBYAiiT  dooa  not  apply  where  the  aecranta  are  not  oo-eqnalas  Lumk 
friUe  ete.E.S.Qk  t.  Brooke,  83  Ky.  129;  4  Am.  St.  Bep.  142,  endnote. 
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PK  TBmMn,  MB.J 
PUbUUii«.--*IvSLAnHB,  wliiUinattanATaTediaaf^^ 

•dTsntigt  of  in  »plea  of  not  goiltgr«  tho  ttpemU  plo*  amy  pDoper^  bo 
intoipooBd  where  tlie  occaoon  of  opeakisgor  paUidiii^  tbe  ailoged  ilaa- 
derona  worcb  fomishea  a  defense  to  the  aotioEU 
Blanskb.  — A  Wrraiss  undeb  Oath  in  a  Judicial  Pbooueding  la,  ab  to 
BIB  STATBHBirrs  to  Mads,  oiTLT  OcHffinTKmAiXT  Pbitxlkiko.  If  one 
aTail  hima^  of  aaeh  poaitioii  to  maliouNudy  anawer^  with  *  kBowladga 
that  hia  answer  ia  not  pertinent  or  relevant^  the  law  withdcawa  tba  pro- 
tection it  would  otherwise  affard;  but  malioe  in  fact  must  be  ahown  by 
the  plaintiff  in  an  action  baaed  on  auoh  defamatory  atatements. 
SltANBBE — QuiflfUiMi  vofR  JxTKT,  — The  question  of  good  faith  of  witaesa  in 
action  for  alander  imputed  to  him  from  using  alleged  defamatory  worda 
aa  aoch  witneai^  and  whether  the  atatemanta  ware  employed  for  the  pur- 
poae  of  alander,  ia  for  the  jury. 

Sam  Epps  Young  and  E.  E.  Yowng^  for  the  plaintifr. 

L.  A.  Orat%j  and  NeUan  and  Bu$hf  for  the  defendant 

FoLKBs,  J.    This  is  an  action  for  slander. 

The  words  as  charged  in  the  declaration  are:  "He  [mean- 
ing plaintiff]  stole  my  horse'';  and  "he  [meaning  plaintiff] 
came  to  my  house  while  I  was  away,  and  stole  my  horse"; 
and  "he  [meaning  plaintiff]  is  a  rogue;  for  he  stole  my  horse, 
and  I  did  not  see  him  back  for  days." 

The  defendant  pleaded  the  general  issue,  and  in  addition 
thereto  pleaded  that  the  words,  if  spoken,  were  uttered  as  a 
witness  under  oath,  in  a  cause  i)6nding  in  the  circuit  court  of 
Roane  County,  wherein  the  plaintiff  here  was  plaintiff  there, 
and  defendant  here  was  defendant  there;  and  that  as  such 
witness,  replying  to  questions  propounded  to  him,  his  answers 
were  privileged. 

While  the  matters  set  out  in  the  special  plea  might  have 
been  relied  on  under  the  plea  of  not  guilty,  the  defendant 
might  properly  have  interposed  the  special  plea  in  a  case 
where  tiie  occasion  of  the  speaking  or  publishing  furnishes  a 
defense  to  the  action:  Dunn  v.  WinterSy  2  Hun,  513. 

To  this  special  plea  the  plaintiff  replied  that  the  words  were 
not  spoken  in  response  to  questions  propounded  to  him,  but 
were  maliciously  injected  into  the  testimony  voluntarily  and 
£Edsely,  and  were  not  pertinent  to  the  issue  in  said  suit,  but 
were  spoken  for  the  purpose  of  defaming  and  injuring  plain- 
tiff. 

To  this  replication  there  was  a  demurrer,  to  the  effect  that 
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'Mt  was  immaterial  to  the  validity  of  the  defeose  set  up  in  the 
special  plea  whether  the  words  spoken  by  the  defendant  con- 
cerning the  plaintiff,  as  a  witness,  under  oath,  in  a  jodicial 
proceeding,  were  uttered,  though  not  in  answer  to  any  ques- 
tion; neither  is  it  material  whether  or  not  they  were  spoken 
maliciously  and  voluntarily.  In  neither  event  can  defendant 
be  held  liable  therefor,"  etc. 

The  demurrer  was  presented  under  several  heads,  but  the 
substance  and  effect  of  them  all  is  contained  in  the  language 
above  quoted. 

The  circuit  court  sustained  the  demurrer,  and  the  plaintiff, 
declining  to  farther  reply,  the  suit  was  dismissed,  and  plain- 
tiff has  appealed  in  error. 

The  judgment  of  the  circuit  court  is  erroneous,  and  must  be 
reversed. 

It  is  insisted  on  behalf  of  the  defendant  that  it  is  not  a 
matter  between  individuals,  but  concerns  the  due  administra- 
tion of  justice,  that  a  witness  should  be  allowed  to  speak,  ac- 
cording to  his  belief,  the  truth,  without  regard  to  consequences, 
and  should  be  encouraged  to  do  this  by  the  consciousness  that 
his  utterances  are  absolutely  privileged,  leaving  him  only 
liable  to  indictment  for  perjury  if  he  speaks  other  than  the 
truth;  that  witnesses  should  not  be  hampered  while  on  the 
stand  with  fears  of  a  suit  for  damages. 

Mr.  Townshend,  in  his  work  on  slander  and  libel,  page  887, 
third  edition,  says  this  is  the  view  in  the  courts  of  En^and  and 
some  of  the  states,  and  the  author  lends  the  weight  of  his  own 
opinion  thereto. 

While  plausible,  it  is,  in  our  opinion,  unsound.  The  act  of 
testifying  as  a  witness  must  be  either  in  the  exercise  of  a  right 
or  the  performance  of  a  duty,  and  in  either  case  the  act  must 
be  performed  in  good  faith.  If  l]e  avail  himself  of  his  position 
as  a  witness  to  maliciously  answer,  with  a  knowledge  that 
such  answer  is  not  pertinent  or  relevant,  the  law  withdraws 
the  protection  it  would  otherwise  have  afforded  him. 

Where  the  defendant,  a  witness,  was  asked  if  a  certain  per- 
son was  attended  by  a  physician,  his  answer  was,  ''Not  as  I 
know  of;  I  understood  he  had  a  quack, — I  would  not  call  him 
a  physician."  In  an  action  brought  for  these  words,  it  was 
held  proper  to  charge  the  jury  that  if  they  '*  believed,  from  all 
the  circumstances  proved,  from  the  questions  put,  from  the 
manner  of  answering,  and  from  the  answers  themselves,  that 
the  defendant  testified  in  good  faith,  or  in  the  belief  thai 
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bis  answers  were  pertineDt  or  relevant,  then  the  law  protected 
him;  but  if  the  defendant  was  actuated  by  mere  malice,  and 
used  the  words  for  the  mere  purpose  of  defaming  the  plaintiff, 
then  the  law  withdrew  the  protection  it  would  otherwise  have 
afforded  him":  JVhite  v.  CarroU,  42  N.  Y.  161;  1  Am.  Rep.  503; 
Smith  V.  Howard,  23  Iowa,  51;  Bame$  v.  McCraUj  32  Me.  442. 

It  follows,  of  course,  that  the  witness  is  not  liable  if  the  an- 
swers are  pertinent  and  responsive;  or,  as  it  is  expressed  in 
some  of  the  cases,  the  relevancy  of  the  words  complained  of  to 
the  matter  at  issue  is  the  test  of  the  privilege. 

In  Odger's  Digest  of  the  Law  of  Libel  and  Slander,  page  191, 
a  much  later  work  than  that  of  Mr.  Townshend,  it  is  said: 
''A  witness  in  the  box  is  absolutely  privileged  in  answering  all 
questions  asked  him  by  counsel  on  either  side;  and  even  if  he 
volunteers  an  observation  (a  practice  much  to  be  discouraged), 
still  if  it  has  reference  to  the  matter  in  issue,  or  fairly  arises  out 
of  any  question  asked  him  by  counsel,  though  only  going  to 
bis  credit,  such  observation  will  also  be  privileged.  But  a  re- 
mark made  by  a  witness  in  the  box  wholly  irrelevant  to  the 
matter  of  inquiry,  uncalled  for  by  any  question  of  counsel,  and 
introduced  by  the  witness  maliciously  for  his  own  purposes, 
would  not  be  privileged,  and  would  also  probably  be  a  con- 
tempt of  court." 

Such  seems  to  be  the  rule  also  in  Wisconsin  and  Massachu- 
setts: Calkins  v.  Sumner,  13  Wis.  193;  80  Am.  Dec.  738;  Mc- 
Laughlin  v.  Cowley,  127  Mass.  316. 

While  we  have  no  reported  cases  in.  our  state  with  reference 
to  thp  privilege  of  a  witness,  there  are  adjudications  concern- 
ing judicial  proceedings,  and  the  privilege  afforded  thereunder, 
which  are  in  harmony  with  the  conclusions  here  reached. 

In  Lea  v,  White,  4  Sneed,  111,  the  words  complained  of  were 
used  in  a  return  to  a  habeae  corpus,  imputing  insolvency  and 
inability  to  support  two  free  colored  children,  under  covenant 
of  indenture;  that  said  children  were  cruelly  neglected  and 
ujaltreated,  and  that  there  was  reason  to  believe  that  the  peti- 
tioner would  sell  them  into  slavery.  This  court  said:  '^ There 
are  many  occasions  upon  which  the  legal  presumption  of 
malice,  f^om  the  fact  that  the  words  are  defamatory,  does  not 
arise.  The  communications  are,  on  account  of  the  occasion 
on  which  they  are  made,  prima  facie,  or,  as  the  books  have  it, 
*  conditionally  privileged;  that  is,  they  do  not  amount  to  defa- 
mation until  it  appears  that  the  communication  had  its  origin 
in  actual  malice  in  fact.'    In  such  cases,  it  will  be  incumbent 
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on  ibe  id*intiff  to  show,  in  aUKioD  to  the  fe^jniioQS  pnUitta^ 
Hon,  a  maliee  in  &el,  nid  that  the  ooeaskm  waa  aetiad  nptrn^ 
as  a  men  pretext'' 

It  is  perhapB  naedkaa  to  add  Ibal  wbere  ihm  matter  alleged 
ia  pertment  to  the  iseoe,  or  iaxtlj  eoppoaed  to  be  ao,  althoii^ 
not  in  the  stiieteat  aense  veleTant,  the  pleader  la  abeolutely 
privileged,  altiMMigh  he  may  hai^  alao  entertained  aentSmenta- 
of  malioe  to  the  lulverse  party. 

The  court,  in  this  ease,  farther  held  that  *'the  questieB. 
whether  there  be  or  be  not  reasoimble  or  probable  eamse  may 
be  for  the  jnry  <3V  not,  aieoording  to  the  particalmr  circtrm- 
stanoes  of  the  case."  The  perthieney  of  the  matter  to  the  oo- 
caaion  is  that  which  is  meant  by  probable  cause.  In  that 
eaae,  it  was  held  that  whether  the  matter  there  complained  of 
could  reasonably  hare  been  thought  by  the  defendant  neces- 
sary to  his  defense  was  properly  a  question  for  the  court,  and 
that  it  was  within  the  class  of  absi^utely  privileged  eommn- 
nications,  and  themfiDre  not  actionable. 

In  Bttoto  T.  Bwchr,  6  Heisk.  404-407,  the  dectrine  of  Lea  t. 
WhitCy  mgpra,  is  reaffirmed.  It  was  a  case  whero  Budis  waa> 
sued  in  libel  by  a  young  giil,  of  whom  he  had  written,  in  a^ 
petition  to  the  county  <xmrt  as  next  friend  for  certain  minora 
for  the  removal  of  their  guardian,  that "  said  guardian  haa 
had  in  his  family  a  giri,  who  is  now  probably  over  sixteen 
years  of  age,  who  came  to  live  with  him  at  about  Ibe  age  of 
thirteen,  and  has  remained  in  his  family  ever  since.  Her  repn* 
tation  is  ruined,  annl  she  is  now  «n  example  of  shame  and  fnros* 
titution.''  The  plea  was,  that  the  words  had  beat  osed  in 
judicial  proceedings,  in  good  "fiuth  and  without  malioe.  Tho 
trial  judge  had  charged  the  jury  that,  as  the  plaintiff  wna  no 
party  to  the  suit,  the  oommunicatioB  could  not  be  priviieged, 
and  theie  was  a  verdict  «nd  judgment  for  five  thousand  dol- 
lars. The  cause  was  reversed  in  this  court  for  error  in  eaid 
charge,  and  in  not  charging,  as  requested,  tiiat  express  'Or  ac- 
tual malice  roust  be  shown  on  Ae  part  of  the  petitioner  in  that 
cause. 

The  well4aiown  fistinction  between  abeshitely  pmileged 
communications  and  those  only  conditionally  so  is  weU  stated 
in  the  case  just  referred  to. 

Again,  in  Davis  v.  MeNees^  8  Humph.  40,  Judge  Given  d^ 
livering  the  opinion  of  the  court,  in  reversing  the  judgment  of 
the  court  below,  said:  '^Whether  the  words  that  w«re«poksft 
wem  used  in  the  legitmate  defense  of  tmnielf,  or  sren  «■!• 


Digitized  by 


Google 


B«i)(t  1887.]  Bfumna  ir.  McElwbb.  8*26- 

plqred  maSixSimtij  a«  a  means  of  abuse  and  sUmder  of  Mo- 
Naai,  shouM  htkyB  beea  kft  to  tlie  jary.'* 

This  was  a  MMOwkeni  the  pnoaeooior  was  told  by  the  magii^ 
tratee^  Krbo  had  jwt  ad|tid|{ed  the  proof  insiifficieDt  to  eoisfict' 
the  defendant  of  peijniji  that  fhey  would  have  to  tax  him 
with  the  eoets.  The  prosecntor  replied  that  he  did  not  see 
hov  thej  could  do  thaft,  ^'aa  the  defendant  had  awom  Calaelj, 
and  he  had  piored  it^'  It  was  for  the  ose  of  Hm  laogaage, 
nilder  these  drcnmetaneeSythat  the  mitiras  brotight,  with  the- 
result  above  etated. 

We  reeogidfle  fully  the  importance  to  a  doe  admioistration 
of  jiMPtioe,  of  nphoULmg  the  privilege  aoooeded  partioB  to  writa 
and  speak  freely  in  judicial  proceedings;  but  in  00  doing,  we 
must  not  IcMse  sight  of  the  Eeu^  that  it  concerns  the  peace 
of  society;  that  the  good  name  and  repute  of  the  citiaen  shall 
not  be  exposed  to  the  malice  of  individuals,  who,  under  the 
supposed  pioiection  of  an  absolute  {privilege,  make  use  of  the 
witness-box  to  volunteer  defamatory  matter  in  utteranoes  not 
pertinent  To  hold  such  persons  responidble  in  damages  can- 
not fairly  be  aaid  to  hamper  the  Bdmimstratifln  of  justice* 
The  privilege  of  a  wxtoess  is  great,  and  will  be  protected  in 
all  proper  cases;  but  it  must  not  be  miataken  for  unbridled 
license.  It  follows  that  the  truth  or  falsity  of  the  matters 
alleged  in  the  replications  in  thia  case,  involving  the  good 
faith  of  the  defendant  in  nsing  the  words  imputed  to  him  in 
the  defense  of  himself,  or  whether  they  were  employed  as  a 
means  of  abuse  and  slander  of  &e  plaintifT,  should  have  been 
submitted  to  the  jury  with  proper  inatructiona.  That  thia 
may  be  don,  the  judgment  is  revased  and  ^aase  resnanded^ 


WoBss  Uasa  nr  CSooan  or  Tauu^  will  aoi;  zv  AanuioB  or  Malio% 
OQiyteriig|bt«la«tMiifor«laad«roraib«lsN«toto  MeMmamr.  SMk,  2  Ain, 
Dee.  431-489.  ikad  aee^  aa  bMrii^  oa  thie  point*  tha  diaoiMeiMi  of  the  liaUil- 
i^  oC  anaiMl  for  wonie  wed  ia  the  eenne  of  a  taai,  the  note  to  StaekpoU 
T.  jSawM,  17  Id.  UM^  iO&  In  J'^ifer  t.  f  €MMfjb  88  Ala.  SCO,  SI  Am.  Dec 
49,andaiaMiiT.i9fiiiMer,  13  Wia.  183^  80  Am.  Dan.  738,  and  noteeto  both 
eaeea,  the  acaend  mle  ia  laid  down  that  iMnda  epdun  or  written  in  tho 
eoone  of  jndioial  prneeedingi,  tboagjb  icreirraa^  are  privil^ged^  in  the  al^ 
eeaoe  of  nalioe.  Aa  to  wecda  naed  hy  a  witneai^  howeFer  mnch  aotnated  by 
malieaeritt-will^it  ia  held  that  he  will  not  bo  held  aaaweraUa  in  damageii, 
if  they  wwe  pertinent  and  material  to  the  iieoet  CaOskm  t.  Swamir^  mtjpra^ 
and  note. 

Aonoas  mm  SLAaaaa  OommzDia  of  fizaxnoDras  liisa  on  Whvibb* 
8i!Aaa.-^lladar  the  Ekifl^  raie^  a  rtetMiMiit  made  by  witneeeee  in  the 
ooarae  of  a  JndiciBl  iMfwtifidMm  ia  a  priviki^  oowBHO^^ 
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that  no  action  of  slander  will  lie  therefore  Folkard'a  8ttfkit  on  Slander  and 
Libel,  Wood*s  Kotos,  262,  sec.  201;  Heniermm  r,  Broomhnd,  4  HnrL  &  K. 
669;  Bevia  v.  SmUh,  18  Com.  B.  126;  Townshend  on  libel  and  Sbuidar,  ■ao, 
223.  The  role  in  this  country  has,  however,  been  qnalified,  and  it  is  the 
purpose  of  this  note  to  consiriw  in  brief  the  principal  limitations  thereto.  II 
vill  be  obseryed  that  the  statement  made  by  Townahend  in  his  work  on  libel 
and  slander,  as  to  the  law  npon  the  point  inTolTed,  is  criticised  somewhat 
freely  in  the  principal  case.  In  Hutchinton  t.  Levk,  7^  Ind.  56,  60,  it  Is 
said,  quoting  from  section  223  of  Mr.  Townshend's  work,  that  *'  'the  doe 
administration  of  justice  requires  that  a  witness  should  speak,  aooording  to 
his  belief,  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  without  n^ 
gard  to  the  consequences;  and  he  should  be  encouraged  to  do  this  by  the 
cousdousnees  that^  except  for  any  willfully  false  statement,  which  is  perjury, 
no  matter  that  his  testimony  may  be  in  fact  untrue,  or  that  Ices  ensuee  to 
another  by  reaeon  of  his  testimony,  no  action  for  slsnder  can  be  maintained 
against  him.'  This  is  a  correct  statement  of  the  law  upon  thia  subject  '*; 
citing  1  Billiard  on  Torts,  322;  Cooley  on  Torts,  210;  Ntlmn  ▼.  Bobe^  6  Bhtckl 
204;  Ormt  ▼.  Brandenburg,  7  Id.  234;  but  the  court  qualifiee  the  rule,  how- 
ever, by  adding  in  effect  that  the  words  must  be  pertinent  and  material 
Substantially  the  same  qualification  is  made  in  M&wer  r,  Watmm,  11  Vt.  636^ 
34  Aoi.  Dec  704,  where  it  is  declared  that  witnesses  are  privUeged,  provided 
what  is  spoken  be  in  the  ordinary  course  of  proceedings  and  bona  jSde;  but 
the  case  of  CalkUu  v.  Sumnerp  13  Wis.  193,  80  Am.  Dec.  738,  cited  also  in  the 
principal  case,  holds  that  an  action  for  slander  will  not  Ue  against  a  witness, 
if  what  he  said  was  pertinent  and  material  to  the  issue,  no  matter  how  much 
he  may  be  actuated  by  hatred  or  ill  wilL  Another  case  where  this  question 
arose  is  that  of  Liki  t.  OoMter^  42  Ohio  St.  631,  636.  There  the  court  saya: 
"  The  general  rule  is,  that  language  used  in  the  ordinary  course  of  judidal 
proceedings,  whether  by  the  judge,  a  party,  jurors,  or  witnesses,  is  protected, 
if  it  be  relerant  to  the  matter  under  consideration,  and  the  court  has  juris- 
diction. The  privilege  aooordsd  to  a  witness  under  such  circumstances  is 
founded  on  public  policy.  The  due  administration  of  justice  requires  that 
a  witness  should  be  perfectly  free  to  speak  according  to  his  belief  without 
regard  to  consequences.  He  is  sworn  to  tell  the  truth,  the  whole  truth,  and 
nothing  but  the  truth  concerning  the  matter  in  trisL  While  doing  so  in 
good  faith  he  is  absolutely  privileged.  ....  *  We  unhesitatingly  reoQffnise 
the  fact  that  in  many  eases,  however  damaging  it  may  be  to  individuals, 
there  should  and  must  be  l^pd  immnni^  for  free  speaking,  and  that  justioe 
and  the  cause  of  good  government  would  suffor  if  it  were  otherwise.  .... 
What  would  be  the  condition  of  the  witness,  for  inatanoe^  were  he  Under  the 
necessity  of  calculating  when  giving  his  testimony,  not  merely  whether  it 
satisfied  his  conscience,  but  also  whether  he  could  prove  it  to  be  true  should 
he  be  sued  in  slsnder  for  giving  it?  It  la  beyond  doubt  that  to  subject  him 
to  such  responsibility  would  at  least  detract  largely  from  the  reliability  of 
evidence,  and  multiply  the  opportnnitiee  for  operating  upon  the  fears  of  wit- 
nesses, to  the  serious  detriment  of  Justioe ':  Cooley  on  Torts,  211.  .  •  . 
lialioe  in  fact  or  express  malioe  .  •  •  .  does  not  render  the  words  of  a  wit- 
ness who  teatifiee  in  good  faith,  to  matters  deemed  by  the  ooort  wherein  he  m 
testifying  to  be  admissible,  actionable,  even  though  the  teetjmony  be  irrela- 
tive to  the  issue.  If  the  witnees  in  such  case  believe  his  statements  to  be 
true,  though  in  fact  they  are  false,  malioe  in  fact  will  not  render  him  liable 
in  damages."  These  words  are  oertainly  foroeful,  and  imply  a  stronger  lean* 
ing  towards  the  English  rule  than  is  perhaps  intended.  Judging  from  what  ia 
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subsequently  added  by  the  oonrt;  for  it  ooneladee  as  followa:  **  What  his  lia- 
bility in  this  respect  may  be,  if  he  was  goilty  of  intentional  falsehood  and 
actual  mslioe,  we  need  not  here  determine^  as  the  case  does  not  require  it 
Keither  does  it  require  ns  to  determine  soch  liability  if  a  witness  disregard 
the  obligations  of  his  oath,  and  wiUfnlly  and  malioiiwisly  perverts  the  truth, 
and  takes  advantage  of  his  position  to  utter  falser  malioioos^  and  slanderous 
words.  Whether  in  such  cases  a  witness  is  liable  only  to  an  indictment  for 
perjury,  as  many  anthorities  hold,  or  may  also  be  liaUe  to  a  civil  action,  as 
others  maintain,  is  a  question  not  now  betoe  us":  Id.  636,  687. 

The  tendency  in  Louisiana,  as  indicated  by  the  case  of  Burte  v.  i?^cM,  86 
La.  Ann.  051,  is  in  the  same  direction  as  the  decision  in  the  principal  case^ 
since  the  Louisiana  case  thus  declares  the  law  of  that  state:  "It  heeds  no 
elaborate  reference  to  authorities  to  establish  the  proposition  of  law  that 
witnesses  who  appear  in  a  court  of  justice  discharge  a  public  duty;  ibaJk 
though  they  be  liable  to  a  prosecution  for  perjury  should  they  commit  such, 
they  are  not  responsible  in  a  civil  actioa  for  any  reflection  thrown  out  in  de- 
livering their  testimony,  or  for  anything  said  or  published  by  them  in  the 
course  of  a  judicial  proceeding,  even  if  the  statement  be  false,  malicious, 
and  without  probable  cause.  There  b  put  this  qualificatimi,  however:  that 
statements  thus  made  in  the  course  of  an  action  must  be  pertinent  and  ma- 
terial to  the  issue  **;  citing  Starkie  on  Slander,  242-264;  Townshend  on  libel 
and  Slander,  sees.  209,  223,  354,  865^  and  note;  2  Addison  on  Torts,  see. 
1002,  pp.  933-035;  Odgers  on  Slender,  186-192.  The  case  of  McLoMghUm  v. 
Oowleif,  127  Hass.  316^  cited  in  the  principal  case,  merely  holds  thai  the  ex- 
ception is  as  above  stated,  vis.,  that  the  answer  to  be  priril^ged  must  be 
pertinent  and  material  to  the  issue,  and  this  case  relies  upon  Shir,  OooUdge^ 
121Id.  803^  806,  where  tiie  court  says:  ''It  seems  to  be  settiad  by  the  Bng- 
liih  authorities  that  judges,  counsel,  parties,  and  witnesses  are  absolutely 
•zempted  from  liability  to  an  action  for  defamatory  words  published  in  tht 
oourse  of  judicial  proceedings:  Hatd/trmm  v.  Brwmkeadf  4  Hurl.  &  N.  660; 
Be9k  V.  SmUh,  18  Com.  B.  126;  DtnOAm  v.  SobOjf,  L.  R.  8  Q.  B.  256,  and 
cases  cited,  affirmed  L.  K.  7  H.  L.  744;  Seaman  t.  NeOerdift,  1  0.  P.  D. 
640.  ^e  same  doctrine  is  generally  held  in  the  American  courts,  with  the 
qualification  as  to  parties,  counsel,  and  witnesses,  that  in  order  to  be  privi- 
leged, their  statements  made  in  the  oourse  of  an  action  must  be  pertinent  and 
material  tothecase:  WhUey.  CbnvO;  42 N. T.  161;  1  Am.  Ksp,  603;  SmUk 
V.  Howard,  28  Iowa,  61;  Barnes  v.  JUtOnUe,  32  Me.  442;  Kidder  v.  Part- 
hunt,  3  Allen,  9K;*Hoar  v.  Wood,  3  Met.  103.  In  the  last-dted  case.  Chief 
Justice  Shaw  says:  'We  take  the  rule  to  be  well  settied  by  the  authoritiea 
that  words  spoken  in  the  course  of  judicisl  proceedings,  though  they  are  such 
as  to  impute  crime  to  another,  and  therefore  if  spoken  elsewhere  would  im- 
port malice  and  be  actionable  in  themselves,  are  not  actionable  if  they  are 
applicable  and  pertinent  to  the  subject  of  inquiry.'  ....  The  reasons  why 
the  testimony  of  witnesses  is  privileged  are,  that  it  is  given  upon  compul- 
sion, and  not  voluntarily,  and  that  in  order  to  promote  thorough  investigation 
in  courts  of  justice,  public  policy  requires  that  witnesses  shall  not  be  re- 
strained by  the  fear  of  being  vexed  by  aotiona  at  the  instance  of  those  who 
are  dissatisfied  with  their  testimony.'*  The  case  of  fF%^  v.  Gorrofj;  42  K.  T. 
161,  1  Am.  Rep.  608^  cited  in  the  last  esse  as  enpporting  the  doctrine  there 
stated,  only  decides,  however,  that  it  b  a  question  for  the  jury  to  determine 
whether  answers  given  by  a  person  in  the  course  of  hb  testimony  as  a  wit- 
ness, and  claimed  to  bo  slanderous,  wers  so  given  under  the  belief  that  they 
were  pertinent  and  relevant  to  the  question  at  issue  or  from  maliea. 
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A  Uaiitetkm  of  ttwrnle  tiiat  I^MstetemeBtsiniwt  bo  pertinent  and  maftaria^ 
la,  that  a  witBeeslanotanairatabla  in  damageafor  any  atatemanto  ha  may  maka 
to  qneationa  pot  to  him,  and  wUch  are  not  €<)}eeted  to  and  raled  oat  bj  tba- 
oenrt,  or  conoeminy  the  inipertinency  or  propriety  of  whieh  he  reoeiTea  aa* 
adfiee  from  the  ooort-or  tribunal  before  iHiich  tiie  piuoeeding  is  hadf  that  li|- 
if  the  aOflged  danderooe -matter  be  irrelevant,  yet  if  it  is  oaOed  oat  by  qoes- 
tlons  pat  by  oonnael  to  the  witnesa  mder  fSuB  abore  drcamstanoesy  the  wit*^ 
noM  ia  protected:  (MKaa  t.  Swrnmr^  18  Wia.  T93;  90  Am.  Deo.  7S8. 

As  TO  pKiaiTiiFTZoira  AiTD  TEB  "BuMnmw  or  PnooF  IN  SucB  Casbs,  the  role  as, 
that  a  preanmptioa  attaches  that  the  worda  spoken  by  a  witness  on  the  stand 
are  pertinent  and  material:  EuUhmton  ▼.  Z0€wi»,  75  Ind.  56,  60;  lAkM  r, 
Otuier,  42  Ohio  St.  631;  and  alao  that  they  ware  fairly  called  oat  by  the  ex« 
amination:  LQu  ▼.  Cfaater,  Id.  It  ia  also  declared  that  words  spoken  in 
judicial  proceedings,  thoagh  actionable  per  ae,  are  prima/aeie  priFileged,  and 
that  it  ia  incambent  apon  the  party  slleging  thst  they  are  slanderooa  to 
overcome  the  preenn^^tion  in  favor  of  the  witneas,  and  to  aver  and  show  that 
they  were  not  pertinent  or  material,  and  that  the  speaker  waa  animated  by 
ill  will  and  hatred,  and  took  advantage  of  the  privilege  accorded  him  in  law 
as  each  witneas;  malice  in  fact  must  be  averred  and  proved.  Gonrta  will  ta 
this  extent  protect  the  witness,  even  in  cases  where  such  actions  are  faTored: 
Calkins  v.  Sumner,  13  Wis.  193;  80  Am.  Dec  738;  Xflet  t.  Oaaier,  42  Ohi» 
St  63L 
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FBonamio  Fobsion  Bill  or  Excauicx—  EnDXiraB.  — II  a  notary  psia- 
aenta  snch  bill  for  payment  in  bnainav  hooo,  at  the  nsoal  plaoe  of  boai- 
nesa  of  aooeptor,  and  finda  it  closed,  no  explanation  being  fumiahed  aa 
to  why  it  ia  closed,  he  may  proteat  the  bill  for  non-payment,  except  in 
ease  cdf  permanent  shandonment  and  removal  to  another  plaoe  U  boai- 
nesa.  It  is  not  incambent  apon  him,  in  snch  case^  to  oall  at  the  no* 
oeptor's  reaidenoe^  and  the  iiotKy^  esrtifieata  enbodyt^g  a  atatement  of 
aach  facts  is  aoffioient. 

Notakt's  PBOfxnT  or  Foebov  Bdlx.  of  Bzcoujioi  PsBnmD  ior  Pat- 
UHT  18  NOT  CoNCOLuaiv^  bat  only  evidence  of  sooh  facta  as  are  proper 
to  be  atated  in  it;  it  may  alwi^  be  rebnited  by  other  evidenoe  ahowii^ 
how  the  demand  waa  madcb  or  that  proper  diliganoe  waa  not  oaed  to 
make  it,  or  that  there  waa  a  pennanent  abandonment  and  removal  to 
another  plaoe  of  bnaineas  in  the  aame  ei^. 

Bbll  of  Ezohanos.  —  Sams  DsiutiB  of  Diuoxkob  sou  hot  Alwaxs  Db- 
TOLTX  UFOH  NoKABT  in  caoa  of  pwacmtiBimt  for  payment  aa  in  caoa  of 
preaentment  for  aoosf tance. 

N.  D.  Mahney  for  the  plaintiffB. 

CUyoTj  Markij  and  Ohildrm$f  tat  the  defendant. 

FoLKBSy  J.  This  is  a  snit  broogbt  in  the  drcoit  oonrt  of 
Davidaon  County  by  the  baoky«8  the  heideia  ior  ▼afaae,  in 
due  conree  of  trade,  of  a  draft  or  bill  of  exebange  drawn  by 
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the  plaintiffs  in  en«r»  »i  Naeh^ille^  on  Deoembtf  2, 1883^  fv 
$892.96^  payakl*  thirty  days  after  date  to  the  order  el  ttie 
drawers,  addreeeed  to  Keller  and  Bwhlng,  Chaiieelon,  Soi^ 
Caroluia,  indorsed  by^  Sulsbaeher  Brother^  and  aeo^tod  bj 
Keller  and  Rushing. 

The  draft  was  drawn  to  eorer  the  amoimt  of  a  bill  of  fsods 
eold  by  the  drawers  to  the  aeoeptors,  and  was  by  the  bank 
dieoosnted  for  the  beaefiiof  the  drawers^  The  fttpetf  not  be- 
ing paici  at  malority,  was>  protested. 

The  qoestion  which  we  are  to  eoasider  is  as  to  the  saffi* 
'Ciency  of  the  notarial  oertifieate  with  reference  to  the  demand 
Jbr  pay  HventM  Tho  fbUewing  is  a  oopy  of  so  mnob  of  the  oer- 
tifieate as  is  necessary  to  be  noticed:— 

''I,  Haywood  ThaytBr,  notary  poblic,  .  «  •  .  exhibited  the 
-original  draft  ....  at  the  place  of  bnsiness  of  Keller  and 
Bushing,  thei  acceptors^  and  demanded  payment  of  the  same, 
but  found  it  closedi  and  no  one  there  to  respond  to  demand, 
which  was  thereby  refused;  wherenpon  I  made  out  notice/* 
etc. 

The  contention  on  behalf  of  the  plaintiff  in  error  is,  that  it 
was  necessary  for  the  notary,  upon  finding  the  place  of  busi- 
ness of  the  acceptors  closed,  to  have  gone  to  their  residence,  or 
to  have  made  fiirther  inquiry  and  efibrt  to  find  them.  Failure 
to  do  this,  it  is  insisted,  discharged  the  drawers. 

Can  this  contention  be  sustained?  We  think  not.  Being  a 
foreign  bill  of  exchange,  the  protest  must  show  upon  its  face 
all  the  facts  necessary  by  l^e  law  merchant  to  charge  the 
drawer  and  indorsers.  And  while  the  protest  is  not  conclusive, 
but  only  evidence  of  such  fiaots  as  are  proper  to  be  stated  in  it, 
it  may  always  be  rebutted  by  other  evidence  showing  how  the 
demand  was  made,  or  that  proper  diligence  was  not  used  to 
make  it. 

With  the  protest  before  us,  and  the  presumption  that  the 
notary,  as  a  public  officer,  has  done  his  duty  on  the  one  hand, 
and  from  the  proof  <^ered  in  rebottal  on  the  other,  the  inquiry 
always  is,  Has  due  diligoice  been  used  by  the  notary,  under 
all  the  circumstances,  to  find  the  party  and  make  the  de- 
mand? 

Let  us  apply  this  test  to  the  faots  of  this  case.  The  lan- 
guage of  the  certificate  we  have  already  seen.  The  only  proof 
in  the  record  which  it  is  contended  tends  to  rebut  the  pre- 
sumption in  favor  of  the  sufficiency  of  the  notarial  act  is,  that 
"the  acceptors  had  '^suspended,"  and  ''had  made  a  second 
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mortgage,''  ehoiily  before  the  maturity  of  the  bill;  horn 
which  it  ia  argued  that  their  place  of  business  had  been  aban- 
doned, and  that,  if  the  officer  was  not  required  ordinarily  to 
go  to  the  residence  when  the  place  of  business  is  temporarily 
closed,  or  the  parties  absent,  he  would  ha^e  to  do  so  when  the 
parties  had  ceased  to  haye  any  place  of  business. 

In  the  first  place,  it  is  proper  to  reply  that  the  proof  does 
not  show  that  the  acceptors  had  ceased  to  have  and  use  aplace 
of  business.  There  is  nothing  to  show  the  character,  nature, 
or  extent  of  their  suspension.  The  only  witness  who  speaks 
on  this  subject  is  a  bank  officer,  who  says  they  had  ^'sus- 
pended"; that  the  bank  had  appropriated  a  small  balance  to 
their  credit  on  deposit  to  the  payment  in  part  of  a  debt  due  by 
them  to  the  bank;  and  that  they  had  made  a  second  mort- 
gage to  secure  an  indorser  on  a  note  held  by  the  bank,  under 
which  property  embraced  therein  was  sold,  and  proceeds  ap- 
plied to  the  payment  of  the  note. 

All  of  this  may  be  perfectly  consistent  with  the  retention  by 
them  of  their  old  place  of  business,  either  for  the  continuation 
of  business  or  in  winding  up  their  old  business.  Indeed,  the 
term  '' suspended,''  in  the  connection  in  which  it  is  used, 
would  ordinarily  mean  a  suspension  of  payment,  an  embar- 
rassed financial  condition,  but  not  necessarily  a  cessation  of 
business,  and  a  removal  from  the  old  stand. 

Had  the  facts  been  as  now  assumed  in  the  argument  on  be- 
half of  the  drawers,  it  would  have  been  a  very  easy  matter  for 
them  to  haye  made  the  proo^  the  accessibility  and  admissi- 
bility of  which  is  unquestioned. 

We  are  of  opinion  that  if  a  party  has  closed  in  the  sense  of 
an  abandonment  of  his  place  of  business  at  the  maturity  of 
the  paper,  but  has  a  residence  or  other  place  of  business  in  the 
city  which  could  be  ascertained  by  reasonable  inquiry,  a  pre* 
sentment  at  the  former  place  of  business  would  not  be  suf- 
ficient. 

But  unless  it  is  shown  that  he  has  abandoned  or  perma- 
nenUy  closed  it,  it  is  his  duty  to  keep  some  one  there  to 
answer  business  demands  during  business  hours;  and  the 
statement  of  the  notary's  certificate  that  he  called  at  the  place 
of  business  of  the  acceptor  to  make  demand  is  sufficient;  and 
the  presumption  is,  that  the  demand  was  made  in  business 
hours:  Baumgardner  y.  Beeves^  85  Pa.  St  250;  Wieeman  ▼. 
ChiapeOaj  23  How.  868. 

In  this  latter  case  there  is  a  very  full  and  instructive  die- 
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cussion  of  the  question  by  the  oonrt,  in  the  course  of  which  it 
is  said:  '^  Merchants  usually  register  their  acceptances  in  a 
bill-booky  and  it  cannot  be  presumed  that  they  are  unmindful 
of  the  days  when  they  are  matured.  Should  their  counting* 
rooms  be  closed  on  such  days,  th^  law  will  presume  that  it  has 
been  done  intentionally  to  avoid  payment,  and  on  that  account 
that  further  inquiries  need  not  be  made  for  them  before  pro- 
test can  be  had  for  non-paymenf 

Continuing,  they  say:  '^  Cases  can  be  found,  and  many  of 
them,  in  which  further  inquiry  has  been  deemed  proper,  and  a  / 
failure  to  make  which  has  been  deemed  want  of  due  diligence;  | 
but  the  rulings  in  such  case  will  be  found  to  have  been  made  ^ 
on  account  of  some  peculiar  fact  in  them  which  does  not  exist  V 
in  this  case.''  | 

To  this  view  the  learned  author  of  Daniel  on  Negotiable  In-  ; 
struments,  in  section  1118,  lends  the  weight  of  his  opinion, 
adding,  however,  that  '4t  would  be  safer,  perhaps,  to  make 
some  farther  effort  to  find  the  payor  when  the  doors  are  found 
closed,  as  the  authorities  are  not  uniform  on  this  question." 

We  are  content  to  take  the  view  which  holds  further  effort 
unnecessary  as  sound  in  principle  and  amply  sustained  by  au- 
thority, and  hold  the  presentment  at  the  acceptor's  place  of 
business  sufficient,  where  the  notary  finds  such  place  closed, 
there  being  no  explanation  furnished  as  to  why  it  was  closed. 
It  is  the  duty  of  the  acceptor,  who  is  the  principal  debtor,  to 
provide  for  the  payment  of  the  bill;  and  if  he  is  not  in  him- 
self, and  there  is  no  one  present  to  answer  for  him,  when  the 
holder,  through  the  notary,  calls  at  his  usual  place  of  business, 
the  bill  may  well  be  treated  as  dishonored,  and  protested  for 
non-payment. 

To  so  adjudge  in  a  case  of  presentment  for  payment  is  not 
to  hold  that  the  same  would  suffice  where  the  presentment  is 
for  acceptance.  The  party  is  not  under  the  same  obligation 
to  be  at  his  usual  place  of  business,  or  to  have  some  one  there 
to  represent  him  in  the  matter  of  accepting  drafts  generally, 
that  he  is  to  provide  for  payment  of  bills  already  accepted, 
with  the  date  of  their  maturity  fixed.  Due  diligence*  might 
well  require  of  the  notary  farther  efforts  to  find  the  party 
whose  acceptance  is  desired. 

But  it  is  urged  by  counsel  for  the  plaintiffs  in  e^rror  that  the 
case  of  Union  Bani  v.  Fowlkes^  2  Sneed,  555,  is  authority  for 
his  contention  here. 

Without  quoting  the  general  observations  of  the  learned 
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jiidg«,  which,  ii  im  said,  varrant  the  ajfome&t  madi^  ii  ia 
BiifBdaattocaU  atieotiontathafEM}ithat,onpasi  66S  ef  the 
^apinioD,  Judge  Camtfaara  aaya;  ''  If  the  plaea  of  bnauMM  be 
<:loaed  ar  dkeoDtiniiad,  whai  dili0»noa  aauai  be  vsad,  if  anj, 
to  find  tiia  aoaeptac  ok  hia  dfNdIiiigpOrtaaMaiiai&  that  ha  has 
xMuie,  or  ia  not  biimrif  in  the  citj,  ia  noi  aqaattioB.  in  the 
caaoy  and^naed  not  be  considered." 

The  judgment  of  the  ciirnit  eonrty  hohUng  the  dianera  lia- 
ble, wiU  be  affismed,  and  the  leipori  of  the  cammiaeicBi  of  ref- 
I  in  aU  thinga  confirmed. 


AB  SvmBtfOB»  QwnMMUMt  6m  th»  txftndsd  aotsto  Teter.  aw> 
Jmnm,  Se  Am.  Bea  002-612. 


Skmbsmfw  V.  Trmubssbb  MANTTFAaruBnie  Gompakt. 

|»TtaBMnS,flULj 

WILL  Qtvm  Two  WbouT  Noraoi^  and  thst  if  ha  lawss  witluNik  fint 
glTiiig  nieh  notice  he  will  forfeit  aU  moneys  due  him,  ii  Toid;  end  the 
furfciture  cannoi  be  enf oroed. 

Frank  T.  Beid^  for  the  appellaot. 

Batter  Smiik  and  Son^  for  Hie  respondent 

TuBinY,  C.  J.  Phintiff  snea  the  defendant  for  twenty-eigbi 
dollars,  claimed  to  be  due  for  the  services  of  hia  minor  son, 
rendered  under  a  contract  made  by  the  father.  There  ia  no 
dispute  aa  to  the  amount  The  defense  is  put  upon  a  clause 
in  the  contract  as  follows:  "Every  individual  desiring  or  inr 
tending  to  leave  the  emj^oy  of  the  company  will  be  required 
to  give  two  weeks'  notice,  and  his  other  engagement  with  the 
company  will  not  be  ctxisidered  fulfiUed  until  ha  or  she  has 
worked  out  such  notice;  and  should  any  person  leave  the 
employ  of  iA»  company  without  giving  and  working  the  two 
weeks'  notice  required,  it  is  agreed  by  both  employer  and 
employee  that  whatever  may  be  due  at  the  time  of  leaving  is 
an  indebtedness  to  the  company,  to  be  eeosidered  aa  liqui- 
dated damages  for  such  failure  to  carry  out  the  contract  as 
made." 

The  son  quit  without  giving  the  notice.  Whtfefore  it  is 
urged  the  company  owes  the  father  nothing  by  the  terms  of 
the  contract.    His  view  of  the  merits  of  such  defense  ia  thus 
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expressed  by  Soott,  J.,  in  Basye  v.  Ambrose,  28  Ma  39.  We 
quote  from  1  Sutherland  on  Damagea,  479:— 

^'  They  mistake  the  object  and  temper  of  our  system  of  ju- 
ri8|Mrudeace,  who,  while  maiataining  that  men,  in  making  all 
contracts,  have  a  right  to  stipulate  for  liquidated  damages, 
regardless  of  the  dispr(^[)artion  to  the  sum,  resulting  from  a 
breach  of  the  contract,  insist  that  it  would  be  hard  if  men 
were  not  permitted  to  make  their  own  bargains.  No  sys- 
tem of  laws  would  command  our  respect  or  secure  willing 
obedience  which  did  not,  to  some  extent^  provide  against  the 
mischief  resulting  from  improvidenoe,  carelessness,  inexperi- 
ence, and  undue  expectaticHikS  on  ona  side,  and  skill,  avaiice, 
and  a  gross  violation  of  the  principles  of  honesty  on  ihe  other. 
The  loUy  of  one  making  a  wild  and  recklesa  stipulation  will 
not  justify  gross  oppression  in  another.  A  just  man,  when  he 
sees  one  in  a  situation  in  which  he  is  prepared  to  make  a  con- 
tract which  must  grind  and  oppress  him,  will  not  take  ad- 
vantage of  his  state  of  mind^  and  enrich  himself  Hy  his  lolly 
and  want  of  experience.  It  has  been  remarked  that^  in  rea- 
«on,  in  conscience^  in  natural  equity,  there  is  no  ground  to 
say^  because  a  man  haa  stipulated  fat  a  penalty  in  case  of  bis 
omission  to  do  a  particular  aot> — the  real  objeetof  the  parties 
being  the  peribrmance  of  the  act^ — that  if  hd  omits  to  do  the 
act»  ho  shall  suffer  an  enormous  loss^  wholly  disproportiooftte 
to  the  is^ury  of  the  other  party." 

As  we  have  seen,  the  services  were  rendered  by  a  minor. 
We  may  justly  infer  the  father  wae  in  a  situation  to  make  a 
contract  which  might  grind  and  ofqvcsB  him.  We  nuiy  also 
•conclude  that  he  has  engaged  to  suffer  a  loss  disproportionate 
to  the  injury  to  the  oilier  party.  Nay,  more:  we  may  say  he 
has  agreed  to  sviffer  a  loss  when  no  injury  has  resulted  Co  the 
-other  party,  as  none  is  olaimed.  The  refusal  to  pay  is  purely 
because  it  is  so  provided  in  the  bond. 

There  is  nothing  to  show  how  long  the  child  has  labored  to 
-create  the  debt  sued  tat.  If  the  eontraet  is  enforeeaUe  at  all, 
it  is  so  for  a  fkDure  of  an  hour  as  well  as  the  two  entire  weeks. 
If  the  company  had  been  indulged  for  twelve  months  in  mak- 
ing payments,  all  could  be  taken  for  the  two  weeks,  or  any 
particular  part  thereof,  on  failure  to  give  notice  and  continue 
to  work. 

On  this  subject,  Mr.  Sutherland,  volume  1,  page  610,  says: 
"^  The  damages  which  may  result  from  a  mechanic's  quitting 
work  contrary  to  his  contract  are  uncertain,  but  every  stipula- 

AM.  St.  Bxp.y  Vol.  VZ.  — 6S 
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tion  purportiDg  to  fix  the  amount  he  shall  forfeit  or  pay  in 
such  an  event  will  not  be  treated  as  stipulated.  Where  the 
contract  of  hiring  required  that  if  the  employee  quit  without 
giving  thirty  days'  notice  he  should  forfeit  all  wages  due  to 
him  at  the  time  of  leaving,  Campbell,  J.,  said:  'We  have  no 
difSculty  in  holding  that  the  injury  caused  by  the  sudden 
breaking  off  of  a  contract  of  service  by  either  party  involves 
such  difficulties  concerning  the  actual  loss  as  to  render  a  rea- 
sonable agreement  for  stipulated  damages  appropriate.  If  a 
fixed  sum,  or  a  maximum  within  which  wages  unpaid  and 
accruing  since  the  last  pay-day  might  be  forfeited,  should  be 
agreed  on,  and  shall  not  be  an  unreasonable  or  oppressive 
exaction,  there  would  seem  to  be  no  legal  objection  to  the 
stipulation,  if  both  parties  are  equally  and  justly  protected.' 
But  the  facts  set  forth  in  this  record  do  not,  we  think,  bring 
the  case  within  any  such  rule.  The  forfeiture,  under  the  con- 
tract, covers  all  the  wages  due  at  the  time  of  leaving.  This  is 
open  to  the  objection  that  the  employee  may  have  been  in 
arrears,  and  thus  enabled  to  profit  by  his  own  wrong.  No 
such  forfeiture  could  be  enforced  against  wages,  as  such, 
which  the  workman  was  to  have  paid  to  him  before  he  com- 
mitted any  breach  of  his  duty.*' 

The  latter  case  is  at  one  with  that  before  us,  and  contains 
our  opinion  of  the  law  governing  it  The  rulings  are  simple 
utterances  of  common  honesty,  practical  good  sense,  and  fair 
dealing. 

The  clause  of  the  contract  pleaded  in  defense  is  vdd.  The 
judgment  is  reversed,  and  judgment  here  for  plaintiff* 

ON  PETITION  TO  BBHEAB. 

TusNXT,  0.  J.  The  petition  to  rehear  reargues  the  legal 
questi<m.  We  are  content  with  the  holding,  and  dismiss  the 
petition.  

SnFULAXiov  MX  SiBVAHT  TO  FdBFiET  WittBi  In0?«ii*of  Usviiig  ssmoe 
witlumt  giWng  two  WMln*  notiM  WM  hdd  Tidid  Ib /MMift /.  Ob^  V.  0^ 
116  Flu  81  885|  8  Am.  81  Rep.  614. 
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WbST  NaBHVILLB  Ft ANINChlCILL  GOMPAVT  «•  NaSH- 

▼iLLB  Savings  Bank. 

OoBFOBAXfoin.  — TftAsanoB  or  BrwsK  n  mai  Luau  worn  thnsAiD  SiL- 
ANCB  OF  BuMOKonoiK  Pbio%  wImm  Im  holds  M  an  faoMWinl  imrciMmr 
f or  TaliM,  withoat  Mtiial  notieo  of  tiM  iMi  thrt  ilw  rtobk  WM  00^^ 
fatoro  oallf  for  inoh  onpoid  Mmmio. 

Whitman  and  OanMet  for  the  plaintiff. 

John  Ruhmy  for  the  defendant. 

LuRTONy  J.  The  oomplainanty  a  mannfiiotoring  corporation 
created  under  the  provisions  of  the  general  incorporation  act 
of  1875,  sues  the  defendant  upon  a  stock  call  duly  made  for 
twenty-five  per  cent  of  subscription  price  upon  forty-five  shares 
of  stock  now  standing  upon  the  stock-books  of  complainant  in 
the  name  of  Julius  Sax,  president  This  stock  was  originally 
subscribed  by  one  J.  B.  Tnokeri  who  paid  one  half  of  the  sob- 
scription  price,  but  to  whom  was  issued  stock  oertiflcateai  one 
of  which  was  in  the  following  words: — 

''Shares  $100  each. 
**  Weti  NwhvOlU  Plantng^mitt  and  Lumber  Ompamiy^  JRnMBi^ 

TmvM99e$. 

"This  is  to  certify  that  J.  B.  Tocker  is  entitled  to  thirty^ 
five  shares,  of  one  hudred  dollars  each,  in  the  capital  stock  of 
the  West  Nashville  Mill  and  Lumber  Company,  of  NashviUOi 
subject  to  all  the  conditions  and  stipulations  contained  in 
their  articles  of  incorporation;  transferable  by  him  or  Ui 
attorney  only  on  surrender  of  this  certificate. 

''  In  testimony  whereof,  the  president  and  secretary  of  said 
company  have  hereunto  subscribed  their  names. 

''R.  F.  WooDABD,  President 
**T.  O.  Tbbanob,  Secretary.^' 

The  defendant  bank,  without  notice  that  the  stock  was  not 
in  fact  paid  up,  and  in  good  faith,  made  a  loan  to  Tucker, 
and  took  his  stock  certificates  as  collateral  security,  with 
usual  power  of  attorney  to  transfer  same.  Subsequentiy,  the 
bank  surrendered  original  certificates,  and  caused  new  cer- 
tificates to  issue  to  itself,  identical  in  form  with  the  originaL 
Under  these  facts,  defendant  must  be  treated  as  if  an  inno- 
cent purchaser  for  value,  without  actual  notice  of  the  fact 
that  the  stock  was  subject  to  future  calls  for  unpaid  balance 
of  subscription  price.    A  number  of  defenses  to  this  suit  have 
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been  very  ably  and  earnestly  pressed  by  the  solicitor  for  the 
bank,  bat  io  Ihe  iriew  w#  take  of  the  caso,  ive  need  only  de- 
termine one  of  them.  The  general  nle  eoDceming  the  effect 
of  the  transfer  of  shares  in  a  cofporation  is,  that  such  transfer 
operates  as  a  noration  of  the  eontraei  of  memberahipi  The 
IranslBrrer  ceaoes  to  be  a  share-hirider,  and  the  transferee  be* 
comes  one.  The  first  is  ordinarily  relieved  from  all  further 
liability  to  contribute  capital,  and  loses  all  right  to  participate 
in  the  further  profit  or  management;  the  transferee  takes  the 
place  of  the  retiring  member,  and  by  implication  assumes 
all  the  obligations  which  rested  upon  the  former  holder  as  a 
member  of  the  compRny,  and  or^Knarfly  becomes  liable  for 
calls  to  the  same  extent  as  the  former  owner  before  the  trans- 
fer was  made.  Assuming  the  burdens,  he  becomes  likewise 
entitled  to  all  the  benefits  attaching  to  ownership  of  the 
shares.  In  the  absence  of  charter  pnmskms  or  statutory 
regulatioDS,  this  general  rule  is  almost  universally  recognized: 
Moraweta  on  Corporations,  2d  ed.,  sec.  169,  and  authorities 
eited. 

It  is  clearly  so  settled  in  this  state:  Jadxon  v.  SUgo  M.  & 
M.  Co.,  1  Lea,  213;  Mmm  v.  Oeoee  Amf,  1  Id.  898. 

BlooIchokleFS  bec(Mne  such  in  several  waye^ — either  by 
original  subscription,  or  by  assignment  of  prior  holders,  or  by 
dimot  pordiaae  from  the  company.  It  is  not  at  all  essential 
tiiat  at  ihe  time  there  is  an  original  subscription  these  shall 
be  an  express  premise  to  pay  the  sobseriptioo  ptiee.  Oftener 
thaoi  otherwise  there  is  none,  the  sufasoriptkin  being  a  simple 
agreement  to  take  m>  many  shares  of  stock.  Bj  necessary 
implication,  there  arises  from  soeh  a  ssbseriptian  a  praniise 
to  pay  the  par  vahw  of  sudt,  stoA^  upon  whieh  an  action  of 
atsumpiit  lies:  Batt  Tom.  4U.B.ILY.  Oammn^  5  Snead,  670. 

nie  Haasaehosetts  and  Maine  cases,  holding  an  express 
promise  necessary,  are  exceptional,  and  are  based  chiefly  upon 
the  charier  remedy  of  a  sak  of  the  stoek  being  re^ax^ed  aa 
exclusive  in  the  absenoeof  an  express  agreement  to  pay.  The 
liability  of  the  transferee  of  unpaid  sUxk  is  expressly  pot 
upon  the  same  ground  of  an  agreement  by  implication  from 
the  aooeptanoe  of  a  transfer  of  unpaid  stock,  thas  coming  into 
ptivity  with  the  ccnrporation,  and  by  implication  rendering 
himself  liaUe  to  action  by  the  corporation  for  subsequent  oalls 
fer  unpaid  balance  <^  subscription  price:  Morawets  on  Coipo* 
rations,  3d  ed.,  169;  WebsUr  v.  Uptofi,  91  U.  a  66. 

The  Pemurylvania  cases,  holding  that  the  transferee  is  not 


Digitized  by 


Google 


Dec.  18S7.]    Planinq-mill  Co.  v.  Savinqb  Bank.  837 

liable  without  ezprefis  agreementi  are  exceptional,  and  do  not 
commend  themaelves  to  us  by  their  reasoning. 

The  general  incorporation  act  of  1875,  under  which  com- 
plainant holds  its  charter,  contains  nothing  which  affects  the 
question  of  the  ordinary  liability  of  a  transferee  to  the  corpo- 
ration. Section  5  of  that  act  only  provides  for  the  continued 
liability  of  the  transferrer  in  the  case  mentioned. 

As  w.e  have  seen,  the  rule  which  makes  a  transferee  liable 
for  unpud  calls  is  based  upon  the  implied  agreement  arising 
where  one  takes  stmres  subject  to  calls,  and  causes  them  to  be 
transferred  to  himself.  But  where  the  purchaser  of  such  shares 
buys  them  as  paid-up  shares,  and  without  notice  that  in  fact 
they  are  not  paid  up,  then  no  implication  arises  of  an  agree- 
ment to  pay  anything  to  the  corporation  for  such  shares.  In 
such  case  there  are  no  facts  from  which  to  imply  an  agreement. 
The  representation  made  by  the  corporation,  either  upon  the 
face  of  the  stock  certificate  or  by  its  oDScers,  that  the  shares 
are  paid  up  will,  as  between  the  corporation  and  such  trans- 
feree, prevent  any  contract  by  implication:  Morawetz  on  Cor- 
porations, sec.  161;  Cook  on  Stocks,  sees.  50,  257,  418. 

The  question  arising  upon  the  certificates  in  this  case  is  not 
BO  easy  of  solution,  inasmuch  as  there  is  no  express  declara- 
tion on  the  face  of  it  that  the  shares  arc  non-assessable  or  paid 
up.  In  such  a  case  the  question  is  a  perplexing  one  as  to 
whether  the  purchaser  of  such  shares  is  bound,  at  his  peril, 
to  make  inquiry,  or  whether  he  is  not  protected  by  the  want  of 
notice. 

This  certificate  is  in  the  usUal  commercial  form  of  certifi- 
cates issued  for  shares  fully  paid  up.  There  is  no  intimation 
upon  its  face  that  it  is  not  what  it  appears  to  be.  The  corpo- 
ration, in  putting  such  shares  upon  the  market,  has  put  it  in 
the  power  of  the  subscriber  to  sell  the  same  to  persons  inno- 
cent of  the  true  fact.  Under  such  circumstances,  ought  the 
corporation  to  be  suffered  to  demand  from  an  innocent  trans- 
feree, for  value,  the  balance  of  the  subscription  price?  Cer- 
tificates of  stock  are  qucLii  negotiable  securities.  The  vast 
number  of  such  shares  daily  sold  upon  the  market  have  led 
the  courts  to  aid  their  commercial  and  negotiable  character  iui 
favor  of  purchasers  without  notice  of  secret  liens. 

Thus  an  assignment  of  a  certificate  of  stock  is  held  to  passi 
the  legal  titie  to  such  shares  to  the  assignee,  even  without 
transfer  upon  stock-book  or  other  notice  to  the  corporation: 
Comick  V.  Richards^  3  Lea,  1. 
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Agaiiii  this  court  held  that  if  the  pledgee  of  a  atodc  oerttfi- 
cate,  with  blank  power  of  attorney,  anbpledgB  raoh  certillcate 
for  money  loaned,  the  subpledgee,  if  ignorant  of  the  title  of 
his  pledgor,  will  hold  the  certificate  as  against  the  tme  owner: 
Cherry  v.  Frosty  7  Lea,  1. 

In  view  of  the  important  character  assmned  bj  aharee  of 
stock  in  both  the  speculative  and  investment  markets,  and  in 
view  of  the  readiness  with  which  corporations  can  guard 
themselves,  as  well  as  purchasers  of  such  shares,  by  issuing 
only  fully  paid  shares,  or  by  expressing  upon  the  face  of  such 
as  are  not  paid  up  the  fact  that  they  are  subject  to  call 
for  unpaid  subscription  price,  we  hold,  in  the  interest  of  the 
negotiability  of  such  shares  and  of  what  we  deem  a  true  pub- 
lic policy,  tiiat  a  bona  fide  purchaser  of  a  certificate  of  stocky 
for  value,  and  without  notice,  either  from  the  face  of  the  cer- 
tificate or  otherwise,  that  the  subscription  price  has  not  been 
paid,  will  be  protected  as  between  himself  and  the  corpora- 
tion negligently  issuing  such  shares.  This  rule  we  regard  as 
most  in  accord  with  the  usages,  customs,  and  demands  of 
commerce,  and  as  calculated  to  prevent  the  assumption  of  un- 
suspected liabilities  on  the  one  hand,  and  the  illegitimate  use 
of  unpaid  shares  of  stock  on  the  other:  Cook  on  Stocks,  sees. 
50,  257. 

The  rule  is  in  analogy  with  the  principles  governing  con- 
tracts, as  there  can  be  no  implied  contract  to  pay  unpaid  calls 
where  the  purchaser  buys  what  he  is  entitled  to  believe  are 
paid-up  shares. 

The  decree  of  the  chancellor  is  affirmed. 

LiABiLnr  oy  Subscribibs  avd  Stocsbolbsbs  nr  Corpobaiiox:  See  ex- 
tended note  to  Thompeon  ▼.  Jieito  Savingt  Bank,  3  Am.  8t.  Rep.  SOS  et  eeq. 

TbaKSFEBBS  FEUm  ObXOIKAL  SlTBSCRIBKB  TO  CORFOaATX  SfSOCK  IB  tabsti« 

tated  to  his  oblig»ti(aui  u  well  »s  hie  lighte:  BeWs  Appeai,  115  Pe.  St  88;  9 
Am.  St.  Eep.  632,  and  note. 

LiABnjTT  or  TBANsmtn  cur  Stock  ior  UsTAm  Caus.  — This  qneitum 
is  considered  In  the  ezhanstlYe  note  to  7^omp§oh  t.  Reno  ScwmffB  £ank,  3 
Am.  St.  Bep.  806»  and  to  the  cases  there  considered  hnt  little  can  be  added. 
The  general  mle  as  laid  down  in  Webtter  ▼.  Upkm,  91  U.  8.  66^  69,  is,  that 
there  is  a  sufficient  privity  between  the  company  and  the  transferee  of  stock* 
whose  name  appears  on  the  company's  books  as  a  corporator,  and  the  stock 
has  been  transferred  to  him  thereon,  to  imply  a  promise  to  pay  Cor  calls  on 
unpaid  stock  made  thereafter;  and  it  is  urged  that  the  same  reason  exists 
for  so  holding  him  as  exists  for  raising  up  a  promise  by  his  assjgnor.  The 
court  relies  upon  the  following  cases  in  support  of  its  statement:  Bond  t. 
Sntquthmma  Bridge,  6  Ear.  ft  J.  1228;  ffaUr.  UnUed  8taU§  In$,  Co,,  6 Gill, 
484;  BaUroad  Co.  ▼.  Boormati,  12  Conn.  630;  ffudder^d  Canal  Co,  ▼.  Bnd^ 
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Iqr,  7  Tenn  fi«p.  M.  Bat  itbiaid  ftha* '^tiiAnanfwylnr  ouai^  H  miisl 
bo  adndtt^  in  whidi  it  hM  been  hdd  tb«l  th«  pvrdiMer  of  iloek  ptrtW 
paid  11  not  liable  for  oalU  made  aftar  hit  pnrehaaa."  Tba  ooort  thn  refen, 
in  tlua  oomiMtioii,  to  the  deciiioni  of  OamU  Oa,  t.  towom,  1  Binn.  70l  Pabner 
T.  Sidffe  MbUng Ok,  84  Pa.  St  288»  and  S^moMtr.  Simrgm,  26  K.  Y.  184; 
and  reyiewi  theae  oaaes  in  compariaon  with  what  ia  declared  to  be  the  law  in 
Angell  and  Amee  on  Oorporatiooi»  aea  B34,  and  Bedfield  on  Bailwaya,  63; 
and  the  law  that  inoh  transferee  is  liable  is  extended  to  one  who»  although 
holding  snoh  stock  ae  collateral  secnrity  for  a  debt  dne  from  the  assignor, 
has  oansed  the  same  to  be  transferred  to  himself  on  the  oorporation  books: 
PvXtnum  T.  UfUm,  96  U.  8.  828,  eiting  the  cases  of  Empire  CU^  Bank,  8 
Abb.  Pr.  192;  18  N.  T.  199;  AddeH^  r.  Storm,  6  Hill,  624;  Holuoke  Bank 
T.  Bwmkam,  11  Ouh.  188;  Wkettodt  t.  ^os^  77  HL  296;  see  also  Thompson 
on  Liability  of  Stockholders,  see.  228.  'Where  stock  is  dnly  and  properly 
transferred  by  a  stockholder  in  good  faith,  and  such  transfer  is  made  npon 
the  books  of  the  corporation  as  required  by  the  local  state  laws,  this  amounts 
to  a  substitution  of  the  transferee  to  the  liability  of  the  old  stockholder: 
/jAom  T.  Bueikigkam,  49  N.  Y.  216;  approved  in  BUUngg  t.  Jfofttnson,  94  Id. 
416^  420;  Mtrrimac  JITnting  Oo.  ▼.  Lev^,  64  Pa.  St  227;  98  Am.  Dec  697. 
And  the  valid  transfer  of  such  stock  to  a  bomaJUU  purchaser  Tests  the  title 
in  the  transferee^  and  in  the  hands  of  such  assignee  holding  without  notice 
the  stock  is  discharged  of  equities  existing  between  the  assignor  and  the  cor- 
poration: AngkhOalifomia  Bank  t.  Orangen^  Bank,  68  Osl.  869.  The  Penn- 
sylrania  case  of  ifetMrsmltil  t.  Sharon  Saokigt  Bank,  96  Pa.  St  440,  holds 
that  liability  ^or  an  unpaid  subsoripticQ  dose  not  attach  to  the  transferee  of 
stock.  So  one  who  is  a  purehaser  under  the  lomajide  belief  that  the  stock  is 
paid  up,  and  there  being  nothing  on  the  corporation  books  to  indicate  other- 
wise, is  not  liable  to  the  company's  crediton  for  the  amount  unpaid  on  such 
stock:  Kqftlone  Bridge  Oo.  r.  MeChmeg,  8  Mo.  App.  496.  But  the  trans- 
feree of  hypothecated  stook  of  a  banking  corporation  has  been  held  liable  to 
all  claims  against  the  same  in  like  manner  as  an  ordinary  stockholder:  ITAes- 
loek  T.  Koet,  77  OL  296;  though  the  assignee  is  not  liable  for  unpaid  calls,  in 
the  absence  of  a  prorision  therefor  in  the  company's  charter:  Pakner  t.  Bidffe 
Mining  Ob.,  84  Pa.  St  288.  Korean  the  owner  of  stock  who  has  transferred 
the  samOb  though  not  upon  the  corporation  books,  1^  prifmte  agreement  with 
the  transferee  relieve  himself  from  his  liability  due  on  such  stock:  B^e 
Appeal,  116  Id.  88;  and  under  a  statute  making  both  the  assignor  and  as- 
signee liable  for  accrued  and  accruing  installments^  the  purchase  by  a  broker 
of  stook  and  his  immediate  transfer  of  the  same  does  not  change  the  legal 
obligation  declared  by  the  statute,  and  he  is  liable,  ae  well  ae  the  assignee,  for 
asseesmento  both  future  and  past:  MeKhnr,  Okim,  66  Md.  470.  That  a  trans- 
feree is  liable  ordinarily  for  unpaid  oaUs  Is  also  held  in  Hartford  etc  R,  R. 
Co.  V.  Boorman,  12  Conn.  680;  Merrimae  Mining  Co.  t.  Bigley,  14  Mich.  601; 
Moore  t.  Jonee,  8  Woods,  68;  Ooie  t.  Bgan,  62  Barb.  168;  Boone  on  Corpora- 
tions, see.  1 18;  Lowell  on  Transfer  of  Stook,  pp.  199, 200,  aea  187;  1  Morawets 
on  Corporations,  sec  169;  in  which  last  work  it  is  said  that  the  transferee 
**  impliedly  assnmee  all  the  obligations  which  rested  upon  the  former  holder 
as  member  of  the  company,  and  is  liable  for  calls  to  the  same  extent  ae  the 
former  holder  before  the  transfer  was  made";  but  that  a  ''transferee  of 
shares  cannot  be  held  liable  upon  a  call  made  before  he  became  a  share-holder 
iu  the  company  ":  Id.,  sees.  161,  176, 176;  see  also^  to  the  same  elffect  Angell 
and  Ames  on  Corporations,  8th  ed.,  sec.  634.  It  is  also  held  that  as  between 
tlie  aiMigiior  and  asiiigQee  the  liability  for  unpaid  calls  rests  npon  and  ii  a 
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f  dependent  npon  the  agreement  entered  into  between  tboee  pertiees 
1  Mocvvets  on  Coi^xnntiona,  eeo.  161.  Ae  following  Pennejieania  eneae. 
are  noteworthy,  in  riew  of  tiio  erttidain  in  fSbt  prindpel  eaae:  PMbmrgk 
JL  B.  Co.  r.  aorU,  29  Pik  St  1<8;  f  nuifa  OttCo.r.  MdOkarw,  6S  IL  B17| 
Ortffv.  PUXdmrg  n.JiOo.,Si  Id.  4B9;  Antmm*9  Appeal,  98  Id.  BO^  aad 
caeea  in  Uiat  state  ^vvn  lufeiny  €mte. 


LOUISVILLB  AND  Na£HTILLB  IL  B.  Oo.  «.  StAODUL 

[»  Tmrnan.  9tt.J 

fivmniOB.  —  In  eait  afgainat  i^iMad  eoxapany  for  tajiay  mamd  hf  nd^jd- 
genee  oi  company,  end  veanlting  in  iluaili,  and  Vhe  qveriaan  being 
whelbarliheintinyeaaeedthedeBiaiorifenenlted  from  ether  cnae^  it 
ia  arror  to  pemrit  witMsa  to  teatify  that  deeaaaed  teld  Mm  ^'he  wis 
knookad  np  and  eripplad.'' 

KiGLiiasiici.  —  Railroab  Vakfuttem  invited  on  train  for  pnrpoae  of  reoeir- 
ing  hia  wagaa  is  entitled  to  do  laaa  oare  than  any  other  person  or  paa- 
aenger  Uwfnlly  on  board,  ao  far  as  his  safety  is  oonoenied,  and  where  an 
employse  who  has  gone  npon  « train  foe  that  pnrpose,  and  befaig  old» 
feeble^  and  infirm,  ttttempta,  npen  an  Invitation  to  leaiv«,  toaligfat'there- 
from  while  the  train  is  slowly  moving,  he  la  not  guilty  of  aneh  negligenee 
fier  «e  as  to  prevent  reeover^  in  aetien  for  damages  for  injniy  thereby 
anataiTied. 

KioLioairaB.  — Raimosad  Emonn  n  Hmfuxdlt  Ivrmsn  td  Lbats  a 
Pat  Thaih  when,  after  having  gone  upon  it  for  the  sole  pnxpoee  of  ob- 
taining hia  wages,  he  is  settled  with,  end  «^hnt  pnrpose  is  aoeomplished; 
In  snch  oaoe  the  leaving  is  to  be  treated  aa  done  vnder  order  of  ihe  eom- 
psosy,  unless  there  is  some  apparent  danger  wtiich  would  make  snch 
attempt  obrioosly  impmdent  and  dangeroos. 

Mbouoincb  a  QussnoN  ion  Jubt. — Where  a  railroad  employee  by  invita- 
tion of  the  company  boards  a  pay  train  to  receive  hia  wages,  and  bmng 
old,  feeble,  and  inArm,  a.ttempt8,  at  the  invitation  of  ibe  company,  to 
alight  from  the  trein  while  it  is  slowly  moving,  and  is  injored,  the  qnea- 
tion  of  contribatory  negligenee  in  such  case  ia  for  the  jnry,  who  sfaonld 
oonsider  the  nAe  of  speed,  the  physiosl  condifson  of  the  injnied  party, 
and  all  the  dronmstanoes. 

EtOttaiv  VsKDicr.  —  Iir  DwrmBxanio  tbs  Mca8«7K«  ov  Bajcaob  for  In* 
jury  reanlting  in  dedHi,  the  primal  inquiry  is  not  what  b  the  value  of 
the  life  taken;  it  is  whether  and  how  mneh  negligence  waa  displayed  In 
taking  it,  and  whether  and  to  what  extent  the  n^gUgence  of  the  deceased 
caosed  or  contributed  to  it;  and  from  the  reasonable  and  just  compedlsa- 
tion  to  be  given  upon  determining  tiie  first  inquiry  against  the  negligent 
wrong-doer  what  amount  ahould  be  deducted  on  account  of  the  oontrib- 
uting  fault  of  the  deceased.  In  adjuating  these  questions,  the  value  of  the 
Ufe  muat  be  in  reasonsble  aspects  estimated.  The  age,  condition,  eapa^ 
afj  of  earning  money,  and  expeotation  of  life  should  all  be  considered 
and  given  due  weight.  So  where  the  deceased  was  fifty-seven  years  old, 
partiaUy  paralyaed,  with  limited  expectation  of  life,  his  opacity  to  la- 
bor nearly  gone,  his  earnings  reduced  to  a  small  sum  per  month,  his 
death  being  from  apoplexy,  and  attended  with  little  mental  or  physical 
sufiisring,  and  a  doubt  existing  whether  the  injnry  oanaed  his  deatii,  a 
verdict  of  twelve  thousand  dollars  damagea  is  exoesilve. 
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Smith  and  LmrUm^  and  Hughe9  nnd  HcAeher^  tat  the  plaintiff. 
Somu  ond  Merritt,  and  ST.  L.  Yaneey,  for  the  defendant 

BuoDaftASBy  J.  On  the  19Ui  of  April,  1883,  the  husband  of 
defendant  fai  error,  while  attemptrng  to  get  off  a  moving  train 
at  Cnmberland  City,  Tennesoee,  on  the  Loaisville  and  Nash- 
ville  railroad,  fell,  and  it  is  alleged  sustained  injuries  from 
which  he  subsequently  died.  This  suit  was  brought  by  his 
widow  far  damages  resulting,  the  amount  cbdmed  being  twenty- 
fire  thousand  dollars.  There  was  m  Tenlict  and  judgment 
against  the  railroad  company  far  twelve  thousand  ddlars,  and 
it  appeals  and  asingns  ernMii. 

The  facts,  so  fer  as  they  need  bo  stated  far  the  determina- 
tion of  questions  in^yed,  are,  that  George  Stacker,  who  was 
in  the  employment  of  the  defendant  company  as  station  agent 
at  Cumberland  City,  boarded  a  pay  train  to  receive  the  amount 
due  him  for  his  services  on  the  date  stated.  He  had  received 
and  receipted  far  the  amount  due  him  and  turned  to  leave 
the  car,  when  the  bell  rang  and  the  train  started.  He  hurried 
out,  and  while  it  was  etill  moving  slowly,  stepped  off  and  fell, 
and,  it  is  claimed,  was  fatally  injured,  though  at  the  time  he 
did  not  appear  to  be  or  suppose  himself  to  be  seriously  hurt. 

The  deceased  was  an  old  man, — fiftynBeven,  and  in  declining 
health, — suffering  from  partial  paralysis.  He  died  of  apo- 
plexy; and  it  is  insisted  on  the  one  hand  that  this  was  occa- 
sioned by  the  fall;  on  the  oliier,  that  the  death  was  not  thus 
occasioned  or  hastened,  and  that  he  was  not  in  fact  injured 
seriously  by  the  fall. 

This  was  a  vital  issue,  most  serioosly  contested  on  both  sides, 
and  much  evidence  was  introduced  pro  and  owi.  Among  the 
witnesses  examined  for  the  plaintiff  was  Clay  Stacker,  an 
attorney,  and  nephew  of  deceased.  He  was  x>ermitted  to  tes- 
tify, over  objection  of  defendant,  that  when  he  was  sent  far  by 
Ms  uncle,  in  May,  to  bring  this  suit  against  the  railroad  com- 
pany, his  uncle  told  him  *'he  was  knocked  up  and  crippled." 
T%is  was  manifest  error. 

No  other  errors  are  assigned  in  the  admission  of  testimony, 
and  only  one  which  we  deem  material  to  be  notioed  in  the 
charge  of  the  court  predieated  upon  the  refusal  of  the  judge 
to  embrace  in  his  charge  the  following  i^ecial  instruction  asked 
by  defendant: — 

"If  you  find  that  reasonaUe  time  was  not  giiwn  the  de- 
ceased to  get  off  the  train  after  he  was  paid,  then  the  defend- 
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ant  would  be  guilty  of  negligenoe;  yet  the  violation  of  this 
duty  would  not  justify  the  deceased  in  exposing  himself  to 
danger  in  getting  off  the  cars  while  in  motion*  And  if  you 
find  that,  in  view  of  the  age  and  physical  condition  of  the 
deceased  at  the  time,  and  that  this  condition  was  known  to  the 
deceased,  that  it  was  imprudent  in  him  to  undertake  to  get  off 
a  moving  train,  then  this  would  be  such  contributory  negli- 
gence as  would  defeat  any  recovery  in  this  case." 

The  court  had  just  given  a  similar  charge  on  defendant's 
request,  down  to  the  effect  of  such  contributory  negligence, 
which  he  charged  would  be  such  as  must  be  taken  to  diminish 
the  damages  which  plaintiff  would  otherwise  be  entitled  to 
recover.  The  question  is,  therefore,  upon  the  facts  and  the 
request,  fairly  presented,  whether  the  act  of  an  employee  of 
the  age  and  in  the  condition  of  feebleness  described,  in  at- 
tempting to  leave  a  moving  train,  not  being  expressly  ordered 
to  do  so,  is  guilty  of  such  contributory  negligence  as  defeats 
instead  of  diminishes  a  recovery  as  a  matter  of  law. 

This  inquiry  involves,  first,  the  question  whether,  under  the 
circumstances,  the  railroad  company  was  chargeable  with  any 
less  degree  of  care  toward  such  an  employee  than  it  would 
have  been  toward  a  passenger.  It  is  earnestly  insisted,  on 
behalf  of  the  company,  that  it  was  not  under  obligation  to 
exercise  the  same  or  an  equal  degree  of  care  and  diligence 
required  in  respect  to  a  passenger.  To  this  we  cannot  assent. 
The  plaintiff  was  not  an  employee  on  the  train.  He  bad 
nothing  to  do  with  its  control  or  operation.  He  was  invited 
on  board  for  the  purpose  of  attention  to  the  business  for 
which  the  train  was  being  used,  and,  under  the  circumstances, 
was  entitled  to  no  less  care  and  consideration  than  any  other 
person  or  passenger  lawfully  on  board. 

The  question  is,  then,  narrowed  to  the  limit  within  which 
it  must  be  determined,  had  a  passenger,  impliedly  invited  to 
alight  from  the  train  while  in  slow  motion,  done  so,  and  sus^ 
tained  a  fall  in  consequence. 

It  has  been  held  in  the  courts  of  several  states  that  such 
action  is  negligence  per  m,  and  that  if  injury  results,  no  dam- 
ages can  be  recovered;  but  this  is  contrary  to  the  current  of 
judicial  opinion  in  this  country  at  least  The.  true  rule  dedu- 
cible  therefrom  is  stated  in  2  Wood  on  Railways,  1180,  to  be, 
that  **  in  all  cases  the  question  is  one  of  fact  whether,  in  view 
of  the  particular  circumstances,  the  passenger  was  guilty  of 
negligence  in  attempting  to  leave  the  train  while  it  was  in 
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motion.  In  Uub,  an  in  all  other  matters  where  the  safety  of 
the  paRsengers  is  concerned,  the  company  owes  a  duty  to  the 
passenger  to  act  with  proper  care  and  caution;  and  if  the  mo- 
tion of  the  train  is  not  entirely  stopped,  and  tiie  passenger  is 
expressly  or  impliedly  invited  to  leave  the  train  while  moving 
at  a  slow  rate  of  speed,  he  has  a  right  to  presume  that  it  is  safe 
for  him  to  do  so;  and  the  pompany,  having  virtually  told  him 
that  it  was  safe,  is  estopped  from  saying  that  the  passenger  was 
guilty  of  doing  what  it  had  advised  him  to  do  [or,  we  add, 
manifestly  intended  him  to  do,  and  have  impliedly  advised 
him  under  facts  of  this  case]. 

''  The  passenger  may  not,  in  all  cases,  rely  upon  the  as- 
surance of  the  company  in  this  respect,  but  must  exercise  his 
own  judgment  where  there  is  reason  to  doubt  the  soundness  of 
the  advice;  but  as  between  a  mere  doubt  and  the  experienoe 
and  superior  knowledge  of  the  company's  officers  and  agents, 
he  has  the  right  to  give  way  to  the  latter,  unless  the  rate  of 
speed  at  which  the  train  is  moving  [or,  we  add  again,  his  own 
feebleness]  is  such  as  would  prevent  a  man  of  ordinary  pru- 
dence from  acting  upon  it." 

''If  the  train  is  moving  slowly,  and  there  is  no  obvious 
danger  in  getting  o£f,  it  cannot  be  said  to  be  negligence  per  se 
to  make  the  attempt,  especially  if  the  passenger  is  directed  to 
do  so  by  the  conductor  or  brakeman;  and  it  would  be  error  to 
instruct  the  jury  that  such  an  attempt,  per  m,  constituted  con- 
tributory negligence":  2  Wood  on  Railways,  1129. 

''As  a  rule,  it  may  be  said  that  where  a  passenger,  by  the 
wrongful  act  of  the  company,  is  compelled  to  choose  between 
leaving  the  cars  while  they  are  moving  slowly,  or  submitting 
to  the  inconvenience  of  being  carried  by  the  station  where  he 
desires  to  stop,  the  company  is  liable  for  the  consequences  of 
the  choice,  provided  it  is  not  exercised  negligently  or  un- 
reasonably": 2  Wood  on  Railways,  1131,  1132. 

To  the  same  effect  are  the  cases  cited  in  Thompson  on  Car- 
rien  of  Passengers,  227-267. 

The  earlier  cases  established  the  rule  that  leaving  a  train 
in  motion  was  such  negligence  as  defeated  the  right  of  recov- 
ery, unless  done  to  avoid  danger  of  remaining  on  board;  and 
this  is  still  suted  as  the  "general  rule"  in  many  authorities: 
2  Wood  on  Railways,  1126;  Thompson  on  Carriers  of  Passen- 
gers, 267.  But  the  rule  we  have  laid  down  is  the  modem  one, 
formulated  from  the  many  exceptions,  and  this  modification 
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has  been  before  recopiued  by  ttiis  twort:  Eoti  Tgnneswe  etc. 
R.  R  O0.  ▼.  Oonmr,  16  Lea,  25B. 

It  will  be  Dotioed  tiiat  the  rale  laid  down  m  this  caise  is  in 
view  of  tbe  hud  that  the  deceased  was  impliedly  invited  to 
leave  the  train  while  moving,  by  the  act  of  the  company's  ser- 
vants in  sCaiting  the  train  as  soon  as  they  had  finished  the 
busiiiess  tar  which  they  had  ^aased  him  to  enter  it,  and  npon 
termioatioa  of  which  be  was  expected  to  leate.  It  is  not 
hereby  intesided  to  depart  fimn  the  rule  as  laid  down  by 
this  court  in  Ea$t  Tennessee  etc.  R.  R,  Co,  v.  MassengUl^  15 
Lea,  328,  that  ''where  the  party  injured  is  not  induced  or 
directed  at  the  time,  by  act  or  word  of  the  company's  agent, 
to  get  off,  and  does  get  off,  he  does  so  at  his  own  risk.''  We 
merely  hold,  upon  the  facts  of  this  case,  that  where  the  com- 
pany has  brought  an  employee  aboard  a  pay  train,  to  remain 
only  until  he  is  settled  with,  and  for  no  other  purpose,  that 
such  business  being  finished,  an  invitation  to  depart  is  im- 
plied, and  the  leaving,  under  the  circumstances,  is  to  be 
treated  as  done  upon  the  order  of  the  company. 

Such  being  the  rule,  then,  it  was  not  error  to  refuse  the  in- 
struction asked. 

Upon  the  facts,  whether  or  not  the  deceased  was  guilty  of 
such  negligence  as  would  prevent  a  recovery  should  have  been 
left  to  the  jury;  and  of  course  in  that  inquiry  it  was  proper 
that  the  jury  should  consider  the  rate  of  speed,  the  physical 
condition  of  the  deceased,  and  all  the  attendant  circum- 
stances: Thompson  on  Carriers  of  Passengers,  267. 

A  third  error  assigned  was  the  refusal  of  the  circuit  judge 
to  set  aside  the  verdict  on  account  of  excessive  damages. 

The  court  had  instructed  the  jury  that  the  act  of  the  de- 
ceased in  getting  off  the  train  while  in  motion  might  be  looked 
to  in  mitigation  of  damages.  Whether  this  was  such  negli- 
gence as  would  prevent  a  recovery  or  not,  it  is  not  a  matter  of 
controversy,  under  the  facts,  that  this  should  not  only  have 
been  looked  to,  but  that  it  should  have  been, — as  it  evidently 
was  not, — given  proper  consideration  by  the  jury,  and  that  the 
verdict  returned  was  not  justified  Ly  either  the  misconduct  of 
the  defendant,  <»r  freedom  from  fault  of  deceased,  and  it  should 
not  have  been  allowed  to  stand. 

As  this  injury,  if  any  was  inflicted,  occurred  after  the  act  of 
1883«  approved  March  28th  (Acts  1883,  page  259),  went  into 
effect,  the  damages,  if  any  recoverable,  were  ^  for  the  mental 
and  physical  suffering,  loss  of  time,  and  necessary  expenses 
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resulting  to  the  deceased  from  the  personal  injuries,  and  also 
the  damages  resultiug  to  the  parties  for  whose  use  and  bono- 
fit  the  right  of  action  survives  from  the  death  consequent  upon 
the  injuries  received." 

There  was  no  evidence  of  any  wanton  or  grossly  negligent 
conduct  on  the  part  of  the  company.  At  most,  it  was  an  act 
of  carelessness,  without  intended,  anticipated,  or  probable  in* 
jury  to  any  one;  and  the  verdict,  if  saaUdned  at  all,  must  be 
upon  the  theory  that  it  was  only  a  fiair  compensation  upon  the 
terms  of  the  statute. 

I^  is  said,  and  is  true,  that  the  deceased  waa  a  wotihy  man, 
and  that  the  value  of  such  a  Kfe — and  indeed  d  any  life — is 
impossible  of  accurate  computation.  It  is  further  argued,  that 
as  the  recovery  may  include  compensation  fer  mental  and 
phy^cal  anguish,  such  sufiering  is  not  to  be  estimated  by  any 
rule  of  value,  and  that  compensation  therefor  cannot  be  lim- 
ited^ and  a  jury  is  justified  in  going  to  any  amount  This 
specious  and  plausible  argument  ia  unsound.  In  such  a  case 
as  this  the  question  is  not  merely  what  is,  in  fact  or  fancy, 
the  value  of  a  human  life,  or  what  anoount  must  be  taken  to 
.  compensate  for  mental  and  physical  sufiering.  These  are  but 
elements  of  the  question.  The*  primal  inquiry  is  not  what 
is  the  value  of  the  life  taken.  It  ia  whether  and  how  much 
a^ligence  was  diiqplayed  in  taking  it,  and  whether  and  to 
what  extent  the  negligence  of  the  deceased  caused  or  con* 
tiibuted  to  it;  and  from  the  reasonable  and  just  compensatioQ 
to  be  given  upon  determining  the  first  inquiry  against  the 
negligent  wrong-doer,  what  amount  should  be  deducted  on 
account  of  the  contributing  fault  of  the  deceased.  In  the  ad- 
jnstm^it  of  these  questions,  of  course  the  value  of  the  life 
must  bo  in  reasonable  aspects  estimated,  and  in  that  connec* 
tioQ  there  are  some  practical  rules  to  be  applied,  which  are 
flometimea  called  *'  cold  calculations,'*  because  they  require  a 
dispassionate  estimate  of  the  real  condition  and  expectation  of 
lifo  at  tho  time  of  the  injury.  By  whatever  teotm,  however, 
thej  may  be  designated,  they  are  just,  and,  so  far  as  it  is  jtrac- 
ticable  to  do  00  in  so  delicate  and  difficult  a  queation,  are  in- 
tended to  arrive  at  justice. 

Tk»  age,  condition,  d^Muaty  of  earning  money,  and  oxpeota* 
tion  of  life  are  all  to  bo  considered;  and  not  only  considered, 
but  given  due  wttght  in  arriving  at  what  ia  a  fair  and  just  re- 
sult, which  is  and  ought  to  be  the  aim  and  end  of  every  liti- 
gation.    In  the  case  under  consideration  we  have  already 
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stated  the  age  and  feeble  condition  of  deceased.  Upright  and 
honored  as  it  may  have  been,  dear  as  it  was  to  him,  and  de- 
voted as  the  evidence  shows  it  to  have  been  to  his  family,  the 
life  of  deceased  when  injored  was  of  very  limited  expectation. 
The  evidence  strongly  indicates,  if  it  does  not  show  with  rea- 
sonable certainty,  that  he  could  have  lived  but  little  longer. 
His  capacity  to  labor  for  his  family  was  nearly  gone,  and  the 
amount  he  could  earn  for  them  reduced  then  to  about  twenty- 
five  dollars  per  month,  with  probability  of  early  incapacity  to 
do  the  work  necessary  to  secure  even  that  Neither  his  men- 
tal nor  physical  su£Fering  appears  to  have  been  extraordinary, 
and  at  most  it  cannot  be  said  that  this  evidence  does  not  leave 
it  firee  from  doubt  that  the  injury  he  received  caused  either 
sufifering  or  death.  While  the  jury  was  justified  in  concluding 
that  it  did  do  so,  yet  there  is  much  evidence  to  the  contrary, 
and  it  cannot  be  assumed  to  be  clearly  established. 

Under  these  facts,  the  jury  gives  a  verdict  which,  even  if 
rendered  in  case  of  the  death  of  a  man  resulting  clearly  from 
negligence  of  the  railroad  company,  unmixed  with  any  con- 
tributing fault  of  deceased,  would  be  regarded  as  ample  for 
compensation  and  punishment,  to  say  no  more.  It  is  evident 
that  in  this  case  it  is  not  a  reasonable  and  fair  compensation, 
and  the  court  should  have  promptly  set  it  aside.  It  is  idle  to 
give  such  a  charge  as  was  done  on  the  question  of  mitigation, 
if  such  a  verdict  is  accepted  as  a  proper  interpretation  of  it. 
It  should  be  given  with  meaning,  and  conformity  to  it  re- 
quired, or  it  serves  the  purpose  only  of  a  harmless  generality, 
which  defendants  may  hope  to  have  charged,  and  despair  of 
seeing  produce  any  legitimate  beneficial  result. 

Juries  intend  to  be  both  just  and  reasonable;  but  often  inex- 
perience in  the  trial  of  such  questions,  excited  emotions  of 
pity  for  past  suffering,  and  sympathy  with  present  distress, 
which  does  so  much  honor  to  our  better  nature  under  other 
circumstances,  and  so  much  to  defeat  the  course  of  justice 
when  operating  to  obscure  the  judgment  in  so  serious  a  situa- 
tion as  the  trial  of  dry  issues  of  human  right,  combine  to  bring 
them  to  conclusions  which  are  inconsistent  with  law  and  jus- 
tice; and  in  such  cases  the  judge  should  always  interpose,  and 
preserve  the  rights  of  parties  under  his  more  experienced  and 
dispassionate  apprehension  of  the  law. 

The  judgment  is  reversed,  and  the  case  remanded  tat  a  new 
trial 
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Qumion  amCofgraasmoKT  Kiouioiaaiiaiai  Jukt  where  th« evidmo* 
b  ooofliotfag^  or  the  inferanoee  te  he  dnwn  thenfram  eve  deabtfdl;  hot 
where  the  evidenee  ie  imdiepated  and  the  inieraiioee  pbiii»  theq;aeition  U  for 
the  eoort:  8^M  r.  Chktigo  eic  JL  S.  Oo.^  10  Wie.  816|  6  Am.  St.  Rep.  16^ 
endnote. 

MsASUBi  CI9  Daiuoxb  lOB  Injubt  Bssuvaaa  v  Dkaxhi  See  the  note 
to  OlBny  T.  BtrhMrt  K.  K,  Ch.,  48  Am.  Deo.  037-641;  eee  elao  L(mkM$  He, 
R.R.Co.'w.  Brooke,  83  Ky.  120;  4  Am.  St.  Rep.  13fi^  endnote. 

Fact  that  PxBaoii  Patb  No  Fabm,  of  iteel^  doee  not  efibot  dntj  of  eer- 
rier  to  ezeieiee  proper  oere;  the  ^eetioa  hi  meh  eeee  ie  nerdj  whether  the 
penon  waa  lawfolly  on  the  tnmt  Okioote.  JLB.C0.T.  MfMi^d0lSl9i9k 
Am.  Deo.  838. 


Mebohants'  Dispatoh  Tbanspobtation  Goupant 
V.  Blooh  Bbothebs. 

[W  TBinmux,  8g2.j 
TEAimaBTAnoic  GkntPAHT  n  Ck>MiioN  Cakrikb,  amd  n  BMPmruBUi  a* 
Bmm  where,  elthoogh  it  owns  no  railroed  itael^  nor  any  part  of  the 
route,  it  employs  snoh  lines  of  others,  acting  for  itself  alone,  as  it  seee 
fit  to  use,  end  contracts  to  famish  every  means  of  transportation  npon 
the  entire  Jonmey. 

LlABILITT  OF  ComiOM  CABSZKB   MAT  BB    LdUTBD  IS    ITS    EZTUfT  BT  Bx« 

nuns  CoBTBACT;  such  limitation  most  be  reasonable;  it  mnst  not  stipe* 
late  for  exemption  from  liability  for  the  oonseqnenoes  of  the  negligenoe 
of  the  earner,  its  servants  or  agents. 
VozB  SnFULATiOB  IN  Cabbiib's  Contbagt. — Where  oommon  carrier,  hav- 
ing the  whole  contract  for  transportation,  and  leseiviiig  to  itself  the 
right  to  select  its  own  lines,  stipulates  in  an  agreement  for  carriage  of 
goods  that  the  company  alone  upon  whose  line  the  goods  may  be  loet  or 
injured  should  bo  liable  therefor,  the  effect  of  such  stipulation  would  be 
to  exempt  such  carrier  from  liability  for  the  negligence  of  its  agents, 
end  is  therefore  void. 

SOBQABBOBB  OF  TBABBFOBTATXON  CoMFANT,  AcTINO  AS  OOMIIOB    CaBBBB, 

u  m  Aobht,  and  not  that  of  consignor  or  consignee. 

BUBDBB  OF  PbOOF  18  UFOB   COMMOB   CaBBIXB,  IN  CaSB  OF  LOSB,   to  shoW 

that  such  loss  arose  from  a  cause  for  which  he  was  not  responsible. 

CoBimioN  IS  Bill  of  Ladibo  —  Evidxboie.  — The  fair  and  honest  accept- 
ance of  a  bill  of  lading,  without  dissent,  raises  a  presumption  that  all 
limitations  contained  therein  were  brought  to  the  shipper's  knowledge, 
•ad  agreed  to  by  him. 

No  Bbvbbbal  fob  Immatebial  Ebbob.  —  ALTHOirGn  Ibbxbvotions  abb 
Sbbobbovs  ae  to  what  is  neceesary  to  make  a  contract,  yet  if  the  eon- 
tract  to  which  they  ere  applied  is  itself  void,  each  ener  is  immaterial, 
•ad  no  leversal  can  be  predicated  thereon. 

SfnUh  md  AUiaonj  for  the  plaintiffi 

B%e$  and  BeU^  fiir  the  defendant 
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CALimxLL,  J.  Tbi9  attiaa  was  brou^t  in  the  cimiit  eoort 
of  Davidson  Coonty  by  Bloeh  Brothers  againel  the  Mmhante' 
Dispatch  Transportatioa  Company,  as  a  common  carrier,  to 
recover  the  value  of  a  certain  case  of  merchandise.  Verdict 
and  judgment  were  for  the  plaintiffSy  and  the  defendant  has 
appealed  in  error. 

The  goods  were  received  by  the  defendant  in  the  city  of 
New  York,  under  contract  to  deKver  them  to  the  plaintiffs  at 
Clarksville,  Tennessee,  for  a  stipulated  snm.  They  were 
transported  to  Louisville,  Kentucky,  over  several  lines  of 
railroad,  in  a  car  belonging  to  the  defendant,  and  at  that 
point  they  were  delivered  to  the  Louisville  and  Nashville 
Railroad  Company  for  transportation  to  point  of  destination. 
The  goods  were  never  delivered  at  Clarksvillei  but  were  lost 
by  the  Louisville  and  Nashville  Company,  in  some  manner 
and  at  some  time  and  place  not  shown. 

The  shipment  was  made  under  the  foUovring  receipt  and 
dUI  of  lading:  — 

"New  York,  March  18,  1882. 

''Received  from  E.  S.  Jaffroy  &  Ca,  in  apparent  good 
order,  the  following  package,  marked  as  in  the  nargin, 
viz.:  — 

282.  I 

Bloch  Bros.,  One  case  mdse. 

Clarksville,  Tenn. 

"*  Bill  of  lading  from  New  York  to  Clarksvilk;  if  firatrclass 
goods,  ninely-flix  cents  per  one  hundred  pounds. 

"To  be  forwarded  to  Churksville  under  the  following  condi- 
tions:— 

''It  being  expressly  understood  and  agreed  that»  in  consid- 
eration of  issuing  this  through  bill  of  lading,  and  guaranteeinig 
a  through  rate,  the  Merchants'  Dispatch  TranspcvtatioQ  Com* 
pany  reserves  the  right  to  forward  said  goods  by  any  railroad 
line  between  point  of  shipment  and  destination. 


"It  is  further  stipulated  and  agreed  that,  in  case  of  any 
loss,  detriment,  or  damage  done  to  or  sustained  by  any  of  the 
property  herein  receipted  for  during  such  transportation, 
whereby  any  legal  liability  or  responsibility  shall  or  may  be 
incurred,  that  company  alone  shall  be  held  answerable  there- 
for in  whose  actual  custody  the  same  may  be  at  the  happen* 
ing  thereof.  .... 

(Signed)  "W.  OsAOUt  Agent" 
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The  oonteniioD  of  the  defendant  in  the  eoort  below  was, 
"Ibat  these  BtipoktioDs  in  the  bill  of  lading  relieved  it  from 
liability  for  the  loss  of  plaintiffs'  goods^  and  the  charge  of  the 
irial  judge  with  respect  thereto  is  now  assailed  as  erroneona. 

The  conrt  charged  that  the  latter  of  these  stipnlations  was 
''  rendered  void  "  by  the  former;  that  by  the  former  reserving 
to  the  defendant  "tiie  right  to  forward  said  goods  by  any 
railroad  line  between  point  of  shipment  and  destination/'  the 
•defendant  made  such  railroad  lines  its  agents,  and  that  '^  the 
law,  on  groands  of  paUio  poliey,  would  not  allow  it  to  stipu- 
late exemption  from  liability  for  the  consequences  of  the  neg- 
ligence of  its  agents,  or  their  failure  to  do  l^eir  duty." 

This  instruction  properly  treats  the  defendant  as  a  common 
carrier.  The  duties  which  it  undertakes,  and  which  it  holds 
itself  out  to  the  public  as  willing  to  undertake  and  perform,  give 
it  that  character.  In  very  many  cases  it  has  been  expressly 
adjudged  to  be  a  common  carrier,  and  in  others,  such  has  been 
assumed  to  be  its  character  without  a  discussion  of  the  ques- 
tion. We  cite  a  few  of  these  cases:  Merchant^^  Dispatch  IVatu- 
poHation  Co.  v.  ComfoHh,  3  CoL  280;  25  Am.  Rep.  757; 
Robinaon  v.  MerehanU^  Dispatch  Trcmaportatum  Co.,  45  Iowa, 
470;  SUwaH  v.  MerehanU^  DiapaUh  Tmnsparta^ion  Co.y  47  Id. 
229;  Wilds  v.  MerchamU'  Dispatch  Tran9p<yrUUion  Co.,  47  Id. 
247;  Bancroft  v.  Merehanis^  Dispatch  Transp<niation  Co.y  47 
Id.  262;  MerchamJts'  Dispatch  Transportation  Co.  v.  BoUcs^  80 
m.  473;  Merchants'  Dispatch  Trarmportation  Co.  v.  LcysoTj  89 
Id.  43;  Mcrchamta'  Dispatch  Transportation  Co.  v.  Joesting,  89 
Id.  152. 

The  text-writers  say  that  dispatch  companies  are  common 
carriers,  and  class  them  with  express  companies,  because  of 
the  many  points  of  similarity  in  their  business,  and  the  fact 
that  they  alike  generally  use  the  vehicles  of  others  in  the 
transportation  of  freight:  Lawson  on  Contracts  of  Carriers, 
sec.  233;  Hutchinson  on  Carriers,  sec.  72. 

No  law  is  more  familiar  in  England  or  America  than  that 
which  binds  the  common  carrier  to  safely  deliver  to  the  con- 
signee goods  intrusted  to  it  for  trsnsportation,  unless  prevented 
fron^  so  doing  by  the  act  of  Qod  or  the  public  enemy.  But  in 
the  last  half  of  a  century  it  has  become  equally  well  settled 
that  the  common-law  liability  of  a  common  carrier  may  be 
limited  in  its  extent  by  express  contract  for  that  purpose. 

This  right  of  the  carrier  to  Umit  its  responsibility  has  been 
^recognised  by  the  supreme  court  of  the  United  States  since 

Am.  St.  Rep.,  Vol.  VL— 54 
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the  decision  by  that  ooart,  in  1847,  of  the  case  of  New  Jeney 
Steam  NavigtUion  Co.  v.  MereharUtf  Bank  of  BoeUm^  6  How. 
844;  and  so  &r  as  we  are  informed,  it  is  now  upheld  in  e^erj 
state  of  the  Union.  To  be  valid,  however,  the  limitation  mast 
in  all  cases  be  reasonable;  and  to  be  reasonable,  it  mnst  not 
stipulate  for  exemption  from  liability  for  the  consequences  of 
the  negligence  of  the  carrier,  its  servants  or  agents:  Railroad 
Co.  v.  Lockwoody  17  Wall.  357-884;  Coward  v.  Eaet  Tenn.  etc. 
R.  R.  Co.,  16  Lea,  225;  57  Am.  Rep.  227;  DiUard  v.  L.  A  N. 
R.  R.  Co.y  2  Lea,  288;  Marr  v.  Western  Union  Telegraph  Co.,  85 
Tenn.  529. 

In  the  case  before  us,  the  defendant  insists  that,  by  the 
stipulation  in  the  bill  of  lading,  it  is  relieved  from  responsi- 
bility for  the  loss  of  plaintiffs'  goods.  We  have  already  seen 
that  the  defendant,  in  the  bill  of  lading,  first  reserved  to  itself 
the  right  of  selecting  the  particular  lines  of  railroad  over 
which  it  should  transport  the  goods,  and  left  the  shippers  or 
owners  no  choice  or  discretion  in  that  matter.  This  reserva- 
tion, the  trial  judge  told  the  jury,  constituted  such  railroad 
lines,  when  selected,  the  agents  of  the  defendant. 

Following  this  is  the  other  stipulation,  that  the  company 
alone  upon  whose  line  the  goods  might  be  lost  or  injured 
should  be  liable  therefor.  This,  the  trial  judge  told  the  jury, 
was  invalid,  because  the  purpose  of  it  was  to  exempt  the  de« 
fendant  from  liability  for  the  negligence  of  those  agents. 

If  the  first  of  these  two  propositions  laid  down  by  the  trial 
judge  be  true,  the  other  would  seem  to  follow;  that  is  to  say, 
if  the  railroad  lines  over  which  the  goods  were  transported 
were  the  agents  of  the  defendant,  then  its  stipulation  against 
its  responsihility  for  the  negligence  of  those  agents  would  be 
invalid;  for  it  has  been  seen  that  a  common  carrier  cannot 
lawfully  contract  against  the  consequences  of  its  own  negli* 
gence,  and,  upon  familiar  principles,  it  can  no  more  contract 
against  the  consequences  of  the  negligence  of  its  agents,  be- 
cause their  negligence  is  in  law  its  negligence. 

The  contract  of  shipment  was  made  by  the  defendant  in  its 
own  behalf  for  the  whole  route,  and  not  on  behalf  of  others,  or 
for  a  part  of  the  route  only.  For  a  specified  sum,  to  be  paid 
to  it  for  the  whole  service,  the  defendant  promised  through 
transportation  from  New  York  to  Clarksville,  receiving  the 
goods  in  its  own  name  at  point  of  shipment,  and  binding  itself 
to  deliver  them  at  point  of  destination.  It  did  not  own,  or 
claim  to  own,  a  single  line  of  railroad,  though  several  were  to 
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be  used  in  the  performance  of  its  contract  It  was  compelled 
to  rely  npon  others  for  the  carriage  of  its  fireight;  and  for  its 
own  benefit^  and  not  for  the  benefit  of  the  shippers  or  con- 
signees, it  reserved  to  itself  the  selection  of  the  lines  it  would 
use,  the  reserration  necessarily  embracing  the  privilege,  on 
the  part  of  the  defendant,  of  making  its  own  arrangements,  as 
to  terms,  with  such  linesy  and  carrying  with  it  the  duty  of  pay- 
ing them  for  their  services. 

Such  we  regard  as  a  proper  interpretation  of  the  bill  of 
lading,  down  to  and  including  the  first  stipulation.  It  shows 
the  railroad  lines  engaged  in  the  transportatiou  of  the  goods 
sued  for  to  have  acted  for  the  defendant,  and  justifies  the  in- 
struction that  those  lines  were  in  this  litigation  to  be  treated 
as  the  agents  of  the  defendant. 

The  facts  disclosed  in  the  proof  before  the  jury  are  entirely 
in  harmony  with  this  interpretation  of  the  bill  of  lading,  and 
justify  the  same  conclusion  of  law.  The  goods  were  conveyed 
to  Louisville  in  defendant's  own  car,  and  Louisville  is  by  one 
of  defendant's  witnesses  called  the  terminus  of  its  line;  but 
the  manifest  meaning  of  the  witness,  and  the  truth  of  the  mat- 
ter, is  simply  that  defendant's  car  was  transported  to  Louis- 
ville over  railroad  lines  owned  and  operated  by  others  with 
whom  it  had  contracted,  and  that  its  car  stopped  at  that  point. 

At  Louisville  the  defendant  engaged  the  Louisville  and  Nash- 
ville Railroad  Company  to  carry  the  goods  thence  to  their 
destination, — to  complete  its  contract  for  it.  This  engagement, 
as  the  others,  the  defendant  made  on  its  own  behalf,  upon  its 
own  responsibility,  and  in  full  recognition  of  its  undertaking 
and  duty  to  deliver  the  goods  at  Clarksville.  The  nature  of 
this  engagement,  and  his  appreciation  of  the  import  of  this 
duty,  is  best  shown  by  the  language  of  defendant's  agent  and 
witness.  He  says:  ^'  Defendant  had  to  forward  those  goods  as 
any  other  shipper,  and  it  had  to  pay  whatever  the  Louisville 
and  Nashville  Railroad  Company  would  charge,  even  if  it  had 
been  the  entire  amount  received  from  the  shipper." 

Dispatch  companies  and  express  companies  have,  since  the 
earliest  years  of  their  existence,  endeavored  to  put  themselves 
without  the  rules  of  law  applicable  to  common  carriers,  and  to 
shield  themselves  against  responsibility  for  the  acts  and  omis- 
sions of  other  carriers  whose  conveyances  they  habitually  use 
in  the  performance  of  their  own  contracts.  Their  efforts  in  this 
direction  have  been  uniformly  unsuccessful,  because  regarded 
by  the  courts  as  contrary  to  public  policy. 
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*^  It  has  been  attempted/'  says  Mr.  Lawson,  '^  on  the  part  of 
express,  forwarding,  and  dispatch  companies,  to  evade  the  re* 
sponsibilitiee  of  common  carriers,  on  the  gromid  that  they  are 
not  the  owners  of  the  vehicles  employed  in  the  transportation, 
but  this  pretense  has  not  been  permitted  in  the  coarts.  The 
names  which  they  assume  are  regarded  as  immaterial,  the 
daties  which  they  undertake  being  the  criterion  of  their  lii^ 
bility.  They  are,  therefore,  held  to  the  responsibility  of  com- 
mon carriers,  both  where  they  are  and  where  they  are  not 
interested  in  the  conveyances  by  which  the  goods  are  trans- 
ported. If  an  express  company  engaged  to  transport  goods 
sends  them  by  a  railroad  company  employed  by  it  to  perform 
the  service,  the  railroad  company  beonnes  the  agent  of  the  ex- 
press company,  and  the  latter  is  liable  to  the  consignor  for  its 
acts'':  Lawson  on  Contracts  of  Carriers,  sec.  233. 

Mr.  Hutchinson,  speaking  upon  the  same  subject,  says: 
'^Because  of  this  peculiarity  in  the  employment  of  the  means 
of  conveyance  afforded  by  others,  the  contention  has  been 
made  by  these  companies  that  they  were  not  common  car- 
riers, but  transacted  their  business  in  the  character  of  for- 
warders, and  were  not,  therefore,  liable  for  losses  occurring 
from  the  negligence  of  those  whom  they  thus  employed.  But 
this  claim  to  exemption  from  the  ordinary  liabilities  of  com- 
mon carriers  has  not  been  sustained  by  the  courts.  These 
subsidiary  means  of  transportation  have  been  held  to  be  the 
mere  agencies  employed  by  such  companies,  for  whose  acts 
they  are  strictly  responsible;  and  the  carrier  whose  vehicle  is 
thus  used  becomes  likewise  Liable,  upon  principles  of  agency, 
to  the  owner  of  the  goods,  according  to  the  terms  of  his  con- 
tract with  his  employer":  Hutchinson  on  Carriers,  sec  70. 

The  latter  author,  in  the  language  just  quoted,  has  refer- 
ence to  express  companies;  but  in  the  second  section  following 
he  says  the  same  rules  are  applicable  to  dispatch  companies, 
in  the  same  manner  and  for  the  same  reasons.  Here  he 
says: — 

^' Other  carrierSi  under  the  names  of  dispatch  companies, 
fast  freight  lines,  and  the  like,  have  also  come  into  existence, 
and  conduct  their  business  upon  the  same  principles  as  ex- 
press companies;  that  is,  by  the  employment  of  the  means  of 
tran^ortation  furnished  them  by  others,  and  to  which,  for  the 
same  reasons,  the  same  rigid  rule  of  responsibility  as  common 
earners  is  applied":  Hutchinson  on  Carriers,  sec.  72. 

One  of  the  earlier  leading  cases  on  this  subject  was  dadded 
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hy  the  supreme  court  of  Massachusetts  in  1867.  The  defend- 
ants tiiere  were  express  oompanies.  Chief  Justice  Bigelow, 
in  delivering  the  opinion  of  the  court,  said: — 

*'But  it  is  urged  in  behalf  of  the  defendants  that  they  ought 
not  to  be  held  to  the  strict  liability  of  common  carriers,  for 
the  reason  that  the  contract  of  carriage  is  essentially  modified 
by  the  peculiar  mode  in  which  the  defendants  undertake  the 
performance  of  the  service.  The  main  ground  on  which  this 
argument  rests  is,  that  persons  exercising  the  employment  of 
express  carriers  or  messengers  over  railroads  and  by  steam- 
boats cannot,  from  the  very  nature  of  the  case,  exercise  any 
care  or  control  over  the  means  of  transportation  which  they 
are  obliged  to  adopt;  that  the  carriages  and  boats  in  which 
the  merchandise  intrusted  to  them  is  placed,  and  the  agents 
or  servants  by  whom  they  are  managed,  are  not  selected  by 
them,  nor  subject  to  their  direction  or  supervision;  and  that 
the  rules  of  the  common  law  regulating  the  duties  and  liabili- 
ties of  carriers,  having  been  adapted  to  a  different  mode  of 
conducting  business,  by  which  the  carrier  was  enabled  to  se- 
lect his  own  servants  and  vehicles,  and  to  exercise  a  personal 
care  and  oversight  of  them,  are  wholly  inapplicable  to  a  con- 
tract of  carriage  by  which  it  is  understood  between  the  parties 
that  the  service  is  to  be  performed,  in  part  at  least,  by  means 
of  agencies  over  which  the  carrier  can  exercise  no  management 
or  control  whatever. 

'^But  this  argument,  though  specious,  is  unsound.  Its  fal- 
lacy consists  in  the  assumption  that  at  common  law,  in  the 
absence  of  any  express  stipulation,  the  contract  with  an  owner 
or  consignor  of  goods  delivered  to  a  carrier  for  transportation 
necessarily  implies  that  they  are  to  be  carried  by  the  party 
with  whom  the  contract  is  made,  or  by  servants  or  agente 
under  his  immediate  direction  and  control.  But  such  is  not 
the  undertaking  of  the  carrier.  The  essence  of  the  contract 
is,  that  the  goods  are  to  be  carried  to  their  destination,  unless 
the  fulfillment  of  this  undertaking  is  prevented  by  the  act  of 
(Jod  or  the  public  enemy.  This,  indeed,  is  the  whole  con- 
tract, whether  the  goods  are  to  be  carried  by  land  or  water, 
by  the  carrier  himself  or  by  agents  employed  by  him.  The 
contract  does  not  imply  a  personl  trust,  which  can  be  executed 
only  by  the  contracting  party  himself,  or,  under  his  super- 
vision, by  agents  and  means  of  transportation  directly  and 

absolutely  within  his  control 

''The  truth  is,  that  the  particular  mode  or  agency  by  which 
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tho  service  is  to  be  performed  does  not  enter  into  the  eontract 
of  carriage  with  the  owner  or  consignor.  The  liability  of  the 
carrier  at  common  law  continues  during  the  transportation 
over  the  entire  route  or  distance  over  which  he  has  agreed  to 
carry  the  property  intrusted  to  him":  BucUand  v.  Adama  Ex- 
press Co.y  97  Mass.  130;  93  Am.  Dec.  68. 

Some  ten  years  later,  Mr.  Justice  Strong  delivered  a  very 
instructive  opinion  on  the  same  general  subject.  He  said: 
^'The  exception  or  restriction  to  the  common-law  liability  in* 
troduced  into  the  bills  of  lading  by  the  defendants,  so  far  as 
it  is  necessary  to  consider  it,  is,  'that  the  express  companies 
are  not  to  be  liable  in  any  manner  or  to  any  extent  for  any 
loss  or  damage  or  detention  of  such  package  or  its  contents, 
or  any  portion  thereof,  occasioned  by  fire.'  The  language  is 
very  broad,  but  it  must  be  construed  reasonably,  and  if  pos- 
sible, consistently  with  the  law.  If  construed  literally,  the 
exception  extends  to  all  loss  by  fire,  no  matter  how  occasioned, 
whether  occurring  accidentally,  or  caused  by  the  culpable 
negligence  of  the  carriers  or  their  servants,  and  even  to  all 
losses  by  fire  caused  by  willful  acts  of  the  carriers  them- 
selves. That  it  can  be  operative  to  sach  an  extent  is  not 
claimed;  nor  is  it  insisted  that  the  stipulation,  though  as- 
sented to  by  the  shippers,  can  protect  the  defendants  against 
responsibility  for  failure  to  deliver  the  packages  according  to 
their  engagement,  when  such  failure  has  been  caused  by  their 
own  misconduct,  or  that  of  their  servants  and  agents.  But 
the  circuit  court  ruled  the  exception  did  extend  to  negligence 
beyond  the  carrier's  own,  and  that  of  the  servants  and  agents 
appointed  by  them  and  under  their  control;  that  it  extended 
to  losses  by  fire  resulting  from  the  carelessness  of  a  railroad 
company  employed  by  them  in  the  service  which  they  under- 
took,— to  carry  the  packages.  And  the  reason  assigned  for 
the  ruling  was,  that  the  railroad  company  and  its  employees 
were  not  under  the  control  of  the  defendants.  With  this 
ruling  we  are  unable  to  concur.  The  railroad  company,  in 
transporting  the  messenger  of  the  defendants  and  the  express 
matter  in  his  charge,  was  the  agent  of  somebody,  either  of  tho 
express  companies  or  of  the  shippers  or  consignees  of  the 
property.  That  it  was  the  agent  of  the  defendants  is  quite 
clear.  It  was  employed  by  them  and  paid  by  them.  The 
service  it  was  called  upon  to  perform  was  a  service  for  the  de» 
fendants, — a  duty  incumbent  upon  them,  and  not  upon  tho 
plaintiffs.    Tho  latter  had  nothing  to  do  with  the  employment. 
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It  waa  neither  directed  by  them,  nor  had  they  any  control 
over  the  railroad  company  or  its  employees.  It  is  truci  the 
defendants  had  also  no  control  over  the  company  or  its  ser- 
vants, but  they  were  its  employers;  presumably  they  paid  for 
its  service,  and  that  service  was  directly  and  immediately  for 
them.  Control  of  the  conduct  of  an  agency  is  not  in  all  cases 
essential  to  liability  for  the  consequences  of  that  conduct.  If 
any  one  is  to  be  affected  by  the  acts  or  omissions  of  persons 
employed  to  do  a  particular  service,  surely  it  must  be  he  who 
gave  the  employment.  Their  acts  become  his,  because  done 
in  his  service  and  by  his  direction.  Moreover,  a  common 
carrier  who  undertakes  for  himself  to  perform  an  entire  ser- 
vice has  no  authority  to  constitute  another  person  or  corpo- 
ration the  agent  of  his  consignor  or  consignnee.  He  may 
employ  a  subordinate  agency,  but  it  must  be  subordinate  to 
him,  and  not  to  one  who  neither  employs  it  nor  has  any  right 
to  interfere  with  it. 

"If,  then,  the  Louisville  and  Nashville  Railroad  Company 
was  acting  for  these  defendants,  and  performing  a  service  for 
them  when  transporting  the  packages  they  had  undertaken  to 
convey,  as  we  think  must  be  concluded,  it  would  seem  it  must 
be  considered  their  agent  And  why  is  not  the  reason  of  the 
rule  that  common  carriers  cannot  stipulate  for  exemption 
from  liability  for  their  own  negligence,  and  that  of  their  ser- 
vants and  agents,  as  applicable  to  the  contract  made  in  these 
cases  as  it  was  to  the  facts  that  appeared  in  the  case  of  Rail- 
road Co.  V.  Lochwoodf  The  foundation  of  the  rule  is,  that  it 
tends  to  the  greater  security  of  consignors,  who  always  deal 
with  such  carriers  at  a  disadvantage.  It  tends  to  induce 
greater  care  and  watchfulness  in  those  to  whom  an  owner  in- 
trusts his  goods,  and  by  whom  alone  the  needful  care  can  be 
exercised.  Any  contract  that  withdraws  a  motive  for  such 
care,  or  that  makes  more  probable  a  failure  to  bestow  extreme 
vigilance  and  caution  upon  the  duty  assumed,  takes  away  the 
security  of  the  consignors,  and  makes  common  carriers  more 
unreliable.  This  is  equally  true,  whether  the  contract  be  for 
exemption  from  Liability  for  the  negligence  of  agencies  em- 
ployed by  the  carrier  to  assist  him  in  the  discharge  of  his 
obligations,  though  he  has  no  control  over  them,  or  whether 
it  be  for  exemption  from  liability  for  a  loss  occasioned  by  the 
carelessness  of  his  immediate  servant.  Even  in  the  latter 
case  he  may  have  no  actual  control.  Theoretically  he  has; 
but  most  frequently,  when  the  negligence  of  his  servant  oo- 
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curs,  he  is  not  at  hand^  has  no  opportunity  to  give  tlirections^ 
and  the  negligent  act  Ib  against  his  wiH  He  is  leBponrible, 
because  he  has  put  the  serrant  in  a  place  where  the  wroiig 
could  be  done. 

^  It  is  quite  as  important  to  the  conaignw  and  to  the  pdbBo 
that  the  subordinate  agency,  though  not  a  eerrant  tmder  im- 
mediate control,  should  be  held  to  the  strictest  care,  as  it  ie 
that  the  carrier  himself  and  the  senrants  under  his  ordem 
should  be. 

*'For  these  reasons,  we  think  it  not  admissibk  to  construe 
the  exception  in  the  defendants'  bills  of  lading  as  excusing 
them  from  liability  for  the  loss  of  the  packages  by  fire,  if 
caused  by  the  negligence  of  the  railroad  company  to  which 
they  confided  a  part  of  the  duty  they  had  assumed  ":  Bank  of 
Kentucky  v.  Adams  Express  Co.,  93  U.  8.  181. 

This  latter  decision,  which  we  regard  as  eminently  sound 
in  reason  and  in  law.  lays  down  the  doctrine  that  controls  the 
case  before  us. 

There  the  undertaking  on  the  part  of  the  express  companies 
was  to  carry  certain  money  from  New  Orleans,  Louisiana,  to 
Lonisrille,  Kentucky,  and  deliver  it  to  certain  banks  in  the 
latter  city.  The  express  messenger  placed  the  packages  of 
money  in  an  iron  safe,  and  placed  the  latter  in  an  express-car 
for  transportation  to  destination.  Thus  situated,  the  money 
was  transported  over  different  lines  of  railroad,  and  while 
being  carried  over  the  Louisville  and  Nashville  company's 
line,  a  trestle  gave  way  in  the  night-time,  preciptating  the 
express-car,  which  was  then  burned,  together  with  the  money. 
The  express  messenger  who  accompanied  the  money  was  ren- 
dered  insensible  by  the  fall,  and  continued  so  until  the  de- 
struction was  complete. 

Thereafter  the  banks  sued  the  express  companies  in  the 
United  States  circuit  court  for  the  loss  of  the  money.  To 
these  suits  the  express  companies  interposed  the  stipulation 
against  liability  for  loss  cansed  by  fire,  contained  in  their  billa 
of  lading,  as  a  complete  defense. 

The  court  charged  the  jury  that  such  stipulation  relieved 
the  defendants  from  the  loss,  if  they  and  their  messengers 
were  without  fault  or  neglect;  and  further,  that  it  was  not  ma- 
terial to  inquire  whether  or  not  the  accident  resulted  from  the* 
negligence  of  the  railroad  company  and  its  agents.  In  other 
words,  the  instruction  was,  that  the  defendants  were  liable  for 
the  consequences  of  their  own  negligence  only,  and  not  for  a 
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Ion  l»oiiglrt  aboQi  hf  the  negHgenee  of  the  Tailroad  compftny. 
That  instnictioa  was  disapprofedy  and  a  contrary  doctrine 
annonnoed  in  the  language  we  ha^e  quoted  eomewhat  at 
length. 

There  the  eontraot  was  far  through  transportation,  in  which 
the  defendants  were  obliged  to  use  the  Tefaicles  and  railroad 
lines  <si  others;  so  it  is  here.  There  the  defendants  made  their 
own  employment  of  the  railroad  companies,  and  paid  them  for 
their  services;  so  it  is  here.  There  the  defendants  produced 
a  special  contract,  and  by  reason  of  it  claimed  that  they  were 
not  liable  for  a  loss  proceeding  from  the  negligence  of  the 
railroad  company;  so  it  is  in  the  case  before  us.  There  the 
railroad  company  was  hdd  to  be  the  agent  of  the  defendants, 
and  for  the  consequences  of  its  negligence  they  were  adjudged 
to  be  liable.    We  so  hold  and  adjudge  here. 

A  similar  question  was  made  before  the  supreme  court  of 
Illin<tts  in  1879.  Goods  intrusted  to  an  express  company  for 
transportation  were  destroyed  by  fire  while  in  transit  upon  a 
railroad.    The  court  said: — 

''But  admittrng  ttie  conditions  in  the  receiivt  were  under- 
standingly  aes^ited  to  by  the  shippers,  and  became  a  binding 
contract  between  the  parties,  still  defendant  would  be.  liable 
for  the  full  value  of  the  goods  if  the  loss  was  owing  to  negli- 
gence  on  the  part  of  the  railroad  company.  An  express  com- 
pany, choosing  such  a  corporation  to  do  its  business,  will  be 
chargeable  to  the  same  extent  for  the  negligence  of  the  agent 
employed  as  if  the  contract  was  primarily  with  such  agent, 
on  the  well-reeognized  principle  that  for  culpable  defects  in 
carriages  used  by  common  carriers  the  law  makes  the  carrier 
responspible  *':  Boicotvitz  v.  Adams  Express  Co.^  98  III.  623; 
84  Am.  Rep.  197. 

To  the  same  effoct  is  Christenson  t.  American  Express  Co.^ 
16  Minn.  ^270;  2  Am.  Rep.  122;  see  also  .^m2nr9  TransporUi* 
tian  Co.  ▼.  WamsrUia  OS  Co.y  63  Pa.  St.  14;  8  Am.  Rep.  515. 

It  is  to  he  observed  that  all  these  decisions  from  which  we 
have  made  quotations  were  made  in  cases  against  express 
companies  whose  messengers  accompany  thdr  freight,  and 
not  in  cases  against  dispatch  companies  which  have  no  such 
messengers.  But  the  doctrine  therein  announced,  as  we  un- 
derstand it,  is  not  made  to  depend  in  any  sense  upon  the 
presence  of  the  messenger.  The  holding  is,  that  the  express 
company  is  responsible  for  the  negligence  of  the  other  carrier 
upon  whose  line  the  loss  or  damage  may  occur,  not  because 
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the  messenger  is  with  the  goods  at  the  time,  but  becuuoo  ^^.^ 
other  carrier  is  the  agent  of  the  express  company. 

Express  companies  and  dispatch  companies  alikc^  use  the 
conveyances  of  others  in  the  performance  of  their  rcHpcclive 
contracts  with  their  respective  customers;  and  they  have  pre- 
cisely the  same  relation  to  those  whose  conveyances  they  so 
use.  It  is  in  this  view  that  we  regard  those  decisions  appli- 
cable in  this  case,  and  it  is  for  the  reasons  just  stated  that  the 
text-writers  class  express  companies  and  dispatch  companies 
together. 

This  is  not  like  the  case  of  a  shipment  over  several  connect- 
ing lines  of  railroad,  where  the  company  first  receiving  the 
goods  makes  the  contract  for  itself  and  others,  and  stipulates 
that  liability  sfiall  fall  alone  upon  the  particular  line  in  whose 
custody  the  goods  may  be  when  loss,  if  any,  may  be  suffered. 
There  the  company  first  receiving  the  goods  is  in  fact  4nd  by 
the  contract  a  common  carrier  for  only  a  part  of  the  rojite, — 
to  the  end  of  its  own  line;  here  the  defendant  is  in  fa^  and 
by  the  contract  a  common  carrier  for  the  whole  routef.-^from 
point  of  shipment  to  destination.  There  that  oompanyjjbinds 
itself  to  the  faithful  performance  of  duty  as  a  common  (j^rrier 
only  while  the  goods  may  remain  upon  its  line,  and  ui^il  de- 
livered to  the  one  next  succeeding.  To  that  extent  ai^d  for 
that  distance,  but  no  farther,  does  it  hold  itself  out  to  the  con- 
signer  as  a  common  carrier.  For  the  balance  of  the  route  it 
acts  only  as  agent  of  the  other  lines.  Here  the  defendant 
holds  itself  out  to  the  consignors  as  a  common  carrier  for  the 
whole  route  and  in  its  own  name;  and  for  itself  as  principal, 
and  not  as  agent  of  any  one,  contracts  to  furnish  the  necessary 
means  of  transportation  upon  every  part  of  the  entire  journey. 
There  the  duty  of  transportation  is  divided  into  several  parts, 
and  each  company  stands  as  an  independent  carrier,  bound 
only  for  safe  carriage  over  its  own  line,  and  prompt  delivery  to 
the  next  in  succession,  or  to  the  consignees,  and  it  is  released 
from  liability  only  while  the  goods  may  be  in  custody  of  other 
lines.  Here  the  defendant  undertakes  the  whole  transporta- 
tion upon  its  own  responsibility;  and  owning  no  railroad  itself 
for  any  part  of  the  route,  it  employs  such  lines  of  others  as  it 
sees  fit  to  use.  In  making  the  contract  with  the  consignors!  it 
acts  for  itself  alone;  and  in  making  the  necessary  subcon- 
tracts  with  such  railit>ad  lines  as  it  chooses  to  employ  for 
assistance  in  the  performance  of  its  undertaking  with  the  con- 
signors, it  again  acts  for  itself,  and  no  one  else.    And  though 
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it  thus  aasumeB  for  itself  the  duty  of  through  transportation, 
and  selects  its  own  agencies,  it  nevertheless  attempts  to  ex- 
empt itself  absolutely  from  all  accountability  for  any  loss  that 
may  occur  during  any  part  of  the  entire  transit  There  the 
company  first  receiving  the  goods  and  making  the  contract  for 
itself  and  other  companies  leaves  each  answerable  under  the 
law  for  any  loss  upon  its  own  line,  the  same  as  if  no  special 
contract  were  made,  and  stipulates  only  for  exemption  from 
liability  for  loss  upon  other  lines, — a  liability  which  it  could 
not  in  any  event  be  compelled  to  assume  against  its  will.  Here 
the  defendant  leaves  itself  accountable  for  no  loss  whatever 
which  may  happen  on  any  part  of  the  journey;  but  by  throw- 
ing the  whole  burden  upon  the  railroad  lines,  its  agents,  it 
seeks  to  relieve  itself  absolutely  from  even  a  possibility  of  re- 
sponsibility on  its  own  part  for  any  loss  on  any  line.  If  loss 
be  occasioned  upon  the  first  line,  or  upon  the  last  line,  or  upon 
any  intermediate  line,  the  result  is  the  same  to  the  defendant 
It  has  positive  exemption  from  accountability  in  each  and 
every  instance,  if  its  stipulation  be  sustained.  It  assumes  the 
duty  and  receives  the  compensation  of  a  common  carrier,  but 
tries  to  throw  ofi*  all  responsibility  attaching  to  that  relation 
and  character.  There  the  contract  is  reasonable,  and  there- 
fore lawfril;  here  it  is  unreasonable,  and  therefore  unlawful. 

Manifestly,  no  one  of  several  connecting  lines  of  railroad 
would  be  permitted  to  contract  against  accountability  for  a 
loss  upon  its  own  line;  and  for  the  same  obvious  reasons,  this 
defendant,  which  makes  such  lines  its  agents  and  its  own  for 
the  purposes  of  this  transportation,  as  between  it  and  the  owner 
of  the  goods,  should  not  be  allowed  to  protect  itself  behind  the 
stipulation  presented  in  this  case.  Otherwise,  all  common 
carriers  in  the  land  which  use  the  conveyances  of  others  in 
the  transportation  of  their  freight  and  performance  of  their 
contracts  with  their  customers  may,  by  agreement,  completely 
annihilate  their  common-carrier  liability,  and  revolutionize 
the  wholesome  rule  of  law  hitherto  prevailing  upon  that  sub- 
ject 

Owing  to  the  vast  scope  and  importance  of  the  subject,  the 
courts  and  text-writers  have  devoted  much  time  and  space  to 
the  discussion  of  the  power  and  right  of  connecting  railroad 
companies  to  limit  and  extend  their  common-law  liability  as 
common  carriers  within  and  beyond  the  termini  of  their  re- 
spective lines. 

All  authorities  are  now  agreed,  we  believe,  in  holding  that 
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the  first  of  a  number  of  snceeseiye  companies  rendering  ser* 
vice  in  the  carriage  of  freight  between  distant  points  may  sc^ 
bind  itself  to  deliver  goods  beyond  the  terminus  of  its  own  line 
as  to  become  responsible  for  their  safe  carriage  through  the- 
entire  journey;  but  with  respect  io  what  is  necessary  to  oon- 
stitute  such  a  contract,  the  Engfisfa  and  American  authoritieB 
are  quite  inharmonious.  The  EngUsh  rule  is,  that  the  receipt 
of  goods  marked  for  a  given  point,  without  a  poeStive  limita- 
tion of  responsibility,  affords  prima /arte  evidence  of  an  under- 
taking on  the  part  of  the  carrier  to  safely  transport  them  ta 
their  destination,  whether  within  or  beyond  the  limits  of  its 
own  line;  while  in  America,  most  of  the  comts  regard  each 
company  as  liable  in  the  common-carrier  capacity  only  fior  the 
extent  of  its  own  fine,  unless  there  be  a  special  contract  totii» 
contrary.  The  latter  may  be  stated  to  be  the  American  rule, 
though  some  of  the  states,  Tennessee  atnong  the  number,  have 
adopted  the  English  rule,  as  more  consonant  with  sound  rea» 
son  and  public  policy:  Schouler  on  Bailments  and  Oarriers, 
ed.  1887,  sees.  593-598;  Lawson  onOontracts  of  Carriers,  sees. 
235-240;  Redfield  on  Carriers,  sees.  190,  197;  Hutchinson  on 
Carriers,  eecs.  145-149,  151,  152;  LouismOe  etc.  J8.  R,  Co,  v, 
CampbeUy  7  Heisk.  253;  East  Tennessee  etc.  R.  £.  Co.  t.  RogerSy 
6  Id.  143;  19  Am.  Rep.  589;  Western  and  Adantie  R.  R.  Co.  v. 
McElwee,  6  Heisk.  208;  LouismOe  etc.  R.  R.  Co.  v.  Weaver,  9 
Lea,  384;  42  Am.  Rep.  654. 

It  is  likewise  well  settled  that  a  common  carrier  is  not 
bound  in  law  to  transport  goods  beyond  its  terminus,  and  thai 
it  may  therefore  lawfully  stipulate  that  it  shall  not  be  liable 
for  loss  after  the  goods  have  passed  beyond  the  limits  of  its 
own  line,  and  upon  the  line  of  another:  Schouler  on  Bailments 
and  Carriers,  sec.  603;  Lawson  on  Contracts  of  Carriers,  sec. 
236;  East  Tennessee  etc.  JR.  R.  Co.  v.  Bruwley,  6  Lea,  401;  DO- 
lard  V.  LouisvlUe  etc.  R.  R.  Co.,  2  Id.  288;  Memphis  etc.  R.  R. 
Co.  V.  HoUowayy  9  Bazt.  188;  LouisviBe  etc.  R.  R,  Co.  v.  Camp' 
bell,  7  Heisk.  257. 

But  it  is  readily  seen  that  this  case  is  not  controlled  by 
either  of  those  doctrines.  It  is  not  the  case  of  a  limitation  of 
liability  to  the  line  of  the  contracting  carrier,  nor  of  an  exten- 
sion of  responsibility  beyond  the  limits  of  that  line.  On  the 
contrary,  it  is  the  case  of  a  carrier  for  the  whole  route  at- 
tempting to  relieve  itself  from  liability  upon  any  i>art  thereof 
because  it  has  no  conveyances  of  its  own,  and  is  compelled  to 
use  those  of  others  in  the  performance  of  its  contract  of  ship* 
ment. 
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Dedining  to  lend  oar  asaiBtanoe  or  appioyal  to  faoh  an 
>eflbrty  we  hold  that  the  defendant,  notwithstanding  its  etipn- 
lation,  is  reponsible  for  the  consequences  of  the  negligence,  if 
•any,  of  the  railroad  companies  which  it  employed  in  the  trans- . 
portation  of  the  goods  sued  for,  such  companies  being,  to  all 
intents  and  purposes,  its  servants  or  agents,  as  between  it  and 
the  plaintiffs. 

There  is  no  positiTe  proof  that  the  loss  resulted  from  the 
negligence  of  any  one.  But  such  proof  is  not  necessary  to  en- 
title plaifitiffa  to  a  recovery;  for  "  where  goods  in  the  custody 
of  a  common  carrier  are  lost  or  damaged,  the  presumption  of 
law  is,  that  it  was  occasioned  by  his  default^  and  the  burden 
is  upon  him  to  prove  that  it  arose  from  a  cause  for  which  he 
was  not  responsible";  Lawson  on  Contracts  of  Carriers,  sec. 
246;  Hutchinson  on  Carriers,  sec.  764;  Schouler  on  Bailments 
and  Carriers,  sec.  439;  MempkU  etc.  B.  R,  Co.  v.  HdUawiy^  9 
Baxt.  188;  DiOard  v.  Louimlle  etc.  B.  R.  Co^  2  Lea,  296;  Em- 
fire  Trawpwiaiiwi  Co.  v.  WammtUa  Oil  Co.^  68  Pa.  St  14;  8 
Am.  Rep.  515. 

The  defendant  assigns  as  additional  error  the  action  of  the 
court  below  in  giving  to  the  jury  certain  instructions,  and  in 
refusing  certain  requests  for  instructions,  with  respect  to  what 
was  necessary  to  constitute  t^  bill  of  lading  a  contract  be- 
tween the  parties. 

Beferring  to  the  bill  of  lading,  and  the  stipulation  therein, 
which  we  have  already  quoted  and  consideired,  his  honor  the 
trial  judge  to  the  jury  said:  — 

"It  is  not  a  contract  between  the  parties,  unless  you  find 
that  there  is  evidence  establishing  that  plaintiffs  agreed  to 
that  stipulation. 

*' Before  this  stipulation  in  the  bill  of  lading  would  be  bind- 
ing on  the  plaintiffs,  it  would  be  necessary  for  the  defendant 
to  show  that  plaintiffs'  attention  had  been  called  to  it,  and 
that  they  expressly  or  impliedly  assented  to  it.  The  fact  that 
they  accepted  the  bill  of  lading  from  the  defendant,  kept  pos- 
session of  it  without  objection,  and  introduced  it  in  evidence, 
would  not  be  sufficient,  in  my  opinion.'' 

This  charge  is  in  accord  with  the  uniform  holding  of  the 
supreme  court  of  Dlinois,  which  requires  the  carrier  to  show 
affirmatively  that  the  restrictions  of  liability  claimed  by  it 
were  in  fact  known  and  assented  to  by  the  shipper:  Boecowitz 
V.  Adame  Exprese  Co.^  93  HI.  623;  34  Am.  Rep.  191;  Field 
V.  Chicago  etc.  R,  R.  Co.,  71  111.  458;  Adams  Expreae  Co.  v. 
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Bayne$j  42  Id.  89.  But  it  is  contrary  to  the  great  weight  of 
American  and  English  decisions,  which  hold  that  the  fiur 
and  honest  acceptance  of  a  bill  of  lading,  without  dissent^ 
raises  a  presumption  that  all  limitations  contained  therein 
were  brought  to  the  knowledge  of  the  shipper,  and  agreed  to 
by  him:  3  Wood  on  Railways,  1577,  1678,  note  2;  Lawson 
on  Contracts  of  Common  Carriers,  sec.  102;  Hutchinson  on 
Law  of  Carriers,  sec.  239;  Schouler  on  Bailments  and  Carri- 
ers,  sees.  464,  465;  East  Tennessee  etc.  R.  R.  Co.  y.  Brumby,  5 
Lea,  404;  DUlard  v.  LouistfiUe  etc.  R\  R.  Co,,  2  Id.  294. 

The  requests  for  instruction  were  in  substantial  conformity 
to  the  rule  as  announced  by  this  court  in  the  last  two  cases 
mentioned. 

This  action  of  the  court  in  giving  the  jury  improper  instruc- 
tion upon  the  one  hand,  and  in  refusing  to  give  proper  in- 
struction upon  the  other,  would  ordinarily  be  fatal,  and  afford 
ground  for  reversal;  but  it  is  not  so  in  this  case,  because  the 
error  is  immaterial.  The  matter  in  hand  was  the  stipulation 
through  which  the  defendant  sought  to  protect  itself  against 
liability.  It  has  already  been  seen  that  the  court  was  right 
in  telling  the  jury  that  such  stipulation,  though  the  contract^ 
was  invalid,  because  unreasonable  and  against  public  policy. 
Therefore,  any  error  with  reference  to  what  was  necessary  to 
make  it  a  contract  was  clearly  immaterial.  Being  imma* 
terial,  a  reversal  cannot  be  predicated  upon  it:  Myers  ▼.  Bank 
of  Tennessee,  8  Head,  831;  Steinwehr  ▼.  Suue,  6  Sneed,  687; 
Patterson  ▼.  Heady  1  Lea,  664. 

AflSrmed. 


FoLUB,  J.,  dissented;  tlie  fint  point  being  that  the  raboMrier  wis  not  the 
agent  of  Uie  transportation  compeny*  and  says  in  this  oooneotion  that  wha*- 
erer  relation  existed  under  the  proof  in  the  reooid  between  the  transporta- 
tion oompany  and  sneh  aabcanier  was  rather  one  in  which  the  oarrier  was 
principal  and  the  oompany  its  agents  instead  of  the  saboarrier  being  the  agent 
of  the  oompany,  and  argaea  that  the  oompany  was  anthoriaed  to  make  a  oon* 
traot  binding  the  snboarrier  "as  to  rate  of  freight^  and  to  safely  carry 
from  the  point  of  contact  with "  said  oompany  "to  the  point  of  destination. 
The  railroad  company  was  to  carry  on  its  own  aoooonti  and  npon  its  own  re- 
sponsibility for  its  own  sole  compensation,"  said  company  "  being  anthoriaad 
by  its  contract  with  the  shipper  to  select  the  route  beyond  its  terminus,  but 
when  selected,  the  railroad  became  the  carrier  for  the  shipper,  and  not  the 
agent  for  the  oompany  selecting  it ";  and  the  judge  adds  that  "  the  €ret  car- 
rier had  the  right  to  select  the  second  without  any  express  leeeivatioB, 
....  The  fact  that  the  contracting  carrier  saw  fit  to  aro&d  any  queetian  of 
liability,  aa  for  deriatioa  or  otherwise  in  the  selection  of  such  snooeeding  car- 
rier, does  not  make  the  latter  his  agent  any  more  than  if  he  had  seleeted 
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raeh  Mifffar  wMioat  nioh  stipnlation.''  Tho  aeoond  point  of  diiMiit  wtm, 
thftt  it  mm  not  an  inunsterial  «mr  to  ohafgo  the  Jury  that  tlio  lUppor's  «t« 
ttntUm  nnit  htwt  been  eallad  to  the  terms  oontuned  in  the  bill  of  lading 
end  thai  he  eiprwly  or  impliedly  iMented  to  it^  and  that  the  i^t  of  aooept- 
anoe  and  retaining  pceaeanon  of  the  same,  and  introdnefaig  ft  in  eridenoe, 
would  not  be  soffloient  to  bind  him;  and  the  Jndge  deolaiee  that  **the  por- 
tion of  the  eharge  which  it  is  claimed  renders  the  above  error  innoeaoos  fol- 
lows immediately''  npon  the  charge  which  is  sabetantially  given  above,  and 
is  this:  **  But  whether  that  be  so  or  not»  in  my  opinion  that  stipiilation  is 
rendered  void  by  the  other  stipalation  which  preceded  it^  to  the  effect  that 
the  defendant  reserved  the  right  to  forward  said  goods  by  any  railroad  line 
between  the  point  of  shipment  and  destination;  for  by  that  stipnlation  it 
made  the  forwarding  carrier  its  agents  and  the  law,  on  groonds  of  public 
policy,  could  not  allow  it  to  stipulate  exemption  from  liability  for  the  conse- 
quenees  of  the  negligence  of  its  agents,  or  their  fiulure  to  do  their  duty "; 
and  then  concludes  as  follows:  "  How  the  portion  last  quoted  can  be  said  to 
cure  the  former,  we  are  at  a  loss  to  see^  unless  it  be  upon  the  idea  that  two 
wrongs  make  a  right,  or  the  greater  error  swallows  up  the  smaUer;  for  in  my 
opinion  the  error  last  quoted  is  greater  than  the  former.  For  casee  may  be 
found  in  one  or  more  of  the  other  states  to  sanction  the  first  proposition  as  to 
mutuality  of  contract  being  manifest  by  the  signature  of  the  shipper;  but  we 
know  of  no  case  and  no  principle  of  law  that  justifies  the  latter  propo- 
sition.'' The  third  point  taken  up  in  the  dissenting  opinion  is,  that  "it  is 
too  well  settled  now  to  admit  of  controversy  that  a  earner  receiving  freignt 
for  a  point  beyond  ito  terminus  may  stipulate  for  exemption  from  liability 
for  loss,  however  occurring,  on  another  and  distinct  line,  where  the  carriage 
to  point  of  destination  renders  necessary  the  employment  of  sevezal  lines,  and 
where  a  reduced  or  guaranteed  through  rate  is  the  consideration  for  such 
stipnlation"}  citing iZai/roacf  v.  Brundeif,  6Lea,  401;  DittardY.  LmdtMtele, 
i?.i2.a.,2Id.288;  ZkuciaelZ/tf  eto.  i2.  i?.  Co.  v.  CofitpieU,  7  Heisk.  257;  M.it 
C.  R.  S,  T.  ffoOawa^p  9  Baxt  188;  and  continuing,  the  judge  adds:  "Bat  it 
is  said  that  while  this  is  so  as  toone  railroad  company  receiving  freight  to  be 
shipped  beyond  ito  road,  the  rule  does  not  apply  to  a  dispatch  company  or 
an  express  company.  To  this  we  answer,  that  upon  principle  there  oan  be 
no  sBch  distinction.  The  rule  as  announced  is  one  applied  to  common  car* 
riers;  for  as  to  a  private  carrier,  he  can  make  his  own  contract^  and  always 
could.''  The  dissenting  judge  then  holds  that  dispatch  or  express  companies 
are  common  carriers,  citing  the  unreported  caae  of  Otoell  v.  Adams  Bxprtts 
Oo.f  1  Gent.  L.  J.  186,  cited  by  Judge  Cooper,  2  Lea,  288,  and  also  Simihem 
BaBjpftsi  Ola.  v.  Warmack,  1  Heisk.  26A.  The  case  of  Batik  qf  Keniuek^  v. 
Adam$  Bnpnu  Go.,  08  U.  8.  177,  is  then  distinguished,  and  the  conclusion 
reached  that  ''this  case  does  not  decide  that  the  exprsss  company  who  is  by 
contract  anthoriaed  to  deliver  freight  to  another  express  company  or  to  a 
railroad  after  the  terminus  of  the  express  line  is  reached  may  not  stipulate 
lor  exemption  from  loss  caused  by  such  other  exprsss  company  or  railroad." 
It  is  then  argued  that  the  same  rule  as  to  making  contracto  for  exemption  ap- 
plies to  dispatch  companiss;  and  in  support  of  this  last  statement  the  caseol 
ScmOmn  Ibopnu  Co.  v.  Olemk^  16  Lea,  472,  is  relied  on.  It  is  also  declared 
that  freight  linee  should  be  put  on  the  same  footing  as  railroads  with  refer- 
ence to  their  contracto  as  common  carriers^  and  the  case  of  Inrntramtee  Co.  v. 
AttlrtNidOa,  104U.ai46,iseited.  The  judge  further  says:  "  All  the  easss 
referred  to  in  the  majority  opinion  recognise  the  dispatch  companiea  as  com- 
■en  cairiers  in  the  fullest  ssnse  el  the  term,  and  make  no  such  distinetien 
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—  JB  — tabKatiod  haw.    The j  nMgnae  fW  n|^  «l  flodfe  cMipuMi  to  auk* 

thair  liabili^ — ao  mora  aod  no  hm — tiisfe  m  tpplkd  to  gvAsMj  iiflfoi^ 
aompuiiM";  ritins  grttwiwi  ▼.  JftfdkHtfi'  Di^Mfci  rrm^pvMtaiGi.,  45  Iaw% 
470»  5i0ioart  r.  JffirdLwH*  IMipatfdl  riwwjMitrfi  Oi^  47  Id.  St;  iliwii^ 
▼.  Menkamt^  Dmfttkk  Tnmupm^Uthm  Cbu,  47  Li  269(  Menkmid  DkpalA 
TTamaftHalim09.  ▼.  Aific^  80  HL  473;  MankcmUT  D^fcOdi  Timuftwtatkm 
<^  ▼.  L^MT*  W  Id.  491  XhaioUtfwiiigcaflM^iaadditwitoihoaaiiolieadtt 
thiaabflftnui  a!  tha  diamnting  opinion,  aia  eitads  /Wnoia  CmL  J?.  iZ.  Cb.  t. 
FraniMbmrg,  MHI  »,  ISmnm  <Ce.  H.  JL  ▼.  ilia<iaaw^y<»  MX,  g  Wall,  6M; 
TVQ^a^r  ¥.  JUMJt  B$A^U.R,  R^  32  Aik.  308;  BadUcMiiT.  uAAima  JhpiwOi., 
97  Maai.  120;  CftriifoMaa  ▼.  iiimnoMi  Jisrpreta  Co.,  IS  Minn.  27a 

OoicBDa  CaBRim  mat  bt  Bxpsna  ConmAor  Lnor  ma  Oomoii^AW 
TjAMT.rtT  aa  to  all  Iobbwi  axoaipi  thoaa  ariaing  mit  of  bia  oam  ni^ligi-noe^  tiia 
axoaytion  being  mada  on  tha  ground  of  pabhe  policy:  PmMykMmim  €lc.  B,  R. 
Co.  T.  iZaMniM,  119  Fiu  3k  677;  4  Am.  fit.  Repi  970.  Notiaa  ar  entvyon 
laoeipt  or  taokat  n  aol  of  itaalf  aaipnaa  eontnei  which  will  liaril  aarriar'a  lia- 
hib^:  AwlAow  A^raa  Cb.  ▼.  Nevb^,  96G«.  63^  91  An.  Dm.  738w 

Bxp&BM  OMfPAims  AB«  GosMOH  CASBSSUt  Bouihem  ShepretB  Co.  r, 
Nembf,  80  Ga.  686;  91  Am.  Bao.  783. 

Bcftuor  ov  PitoviNa  Absxvgb  or  Ksoxjoknob  d  oh  Gasuxr?  lAmideg 
▼.  OMocvo  «fb.  i^y  Cb.,  86  Minn.  639;  1  Am.  St.  Rap.  09%  and  note;  Pmi§^' 
wBMa  etcR.R,Co.T.  Rahrdon,  119  Ph.  St  677;  4  Am.  St  Bap.  070. 
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L88  TBxnnMSB.  «0tj 
Bianr  ot  Aonos  von  Dama01b  AOAiwa  TsLaoaara  OoKrAHT  «iialB  ia 
behalf  of  peraon  to  whom  talegsam  ia  aent  for  hia  paraonal  banafit^  whan 
thioogh  negligence  of  the  company  the  telegram  ia  not  promptly  trana- 
mittadand  delivered. 

IUJUOK    WHXBB    TeLIOBIX   NlOLXOKZITLT   TaOBD    to  AUt    DmLPrWEMM^  u 

lOR  FxaaosAh  Bkvxht  or  Rkktul,  ahd  doss  hot  Ihtoltx  Qnxa- 
TION  OF  Pecuhiabt  Lobs.  — ^Where  a  telegram  waa  aent  to  a  axater,  con- 
taining informatioa  of  the  seriona  illneaaof  her  brother,  atnd  anbeeqaenUy 
another  one  waa  aent  inf  oming  her  ol  hia  death,  and  by  reaaon  of  tha 
negligence  of  the  company  waa  not  promptly  delivered,  and  the  brother 
waa  deprived  of  that  attention  at  her  haada  which  ha  woold  have  raeeived 
bnt  for  such  negligenoe,  and  die  ia  in  conaeqaenee  nnaUe  to  make  pre- 
parations for  hia  fanecal,  aha  is  entitled  to  damagea  for  tha  wrong  and 
injury  done  to  her  afiectiona  and  f eelinga. 
TiuoiiATH  CouFAXY  IB  LL4BIJB  IN  Daiuab8  to  tho  party  aggrieved  wider 
aectioQs  1541  and  1642  of  ihe  Tenneaaee  oode,  and  tha  aet  doaa  not  dia* 
criminate  between  meatagea  appertaining  to  mattaca  peonniaiy  mainly, 
and  thoaa  where  a  telegram  ia  aent  for  the  xeoeivar^a  paraonal  benaAt 

John  D.  Marti^  tor  the  platntifEl 

Tarley  and  Wright,  for  the  defendant 
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Caldwell,  J.  This  suit  wes  brought  io  the  circuit  coart  at 
Memphis,  by  Mrs.  Jennie  H.  Wadsworth  and  her  husband, 
T.  J.  Wadsworth,  against  the  Western  Union  Telegraph  Com- 
pany for  failing  to  promptly  delirer  to  her  the  foUowing  tele- 
graphic messages:— 

"Mekphis,  October  2, 1887. 
"To  Mrs.  T.  J.  Wadsworth,  Byhalia,  Miss. 

"Your  brother,  Billie  Howell,  is  in  a  dving  condition  at  105 
JeflTerson  Street.  B.  C.  Waldbn.'* 

''MiMPHiSp  October  3, 1887. 
"To  Mrs.  T.  J.  Wajdswortb,  Byhalia,  Miss. 

"Mr.  Howell  died  this  morning.  Advise  us  what  to  do. 
Will  look  ibr  some  one  on  morning  train. 

"B.  a  Wau^msJ' 

It  is  averred  in  the  dedaratioo  that  Byhalia  is  about  tweoty- 
^ght  miles  from  MempbiSt  and  that  ib»  two  plaoes  are  con- 
nected by  direct  Una  of  telegraphic  wire  and  railroad;  that 
Billie  Elowell,  a  brother  of  Mrs.  Wadsworth,  one  of  the  plun- 
tiffs,  was  "seised  with  a  mortal  malady/'  in  the  city  of  Mem- 
phis, on  the  seeood  day  of  October,  1887,  and  that  at  about 
the  hour  of  seven  o'clock,  p.  M.,  of  that  day,  B.  C.  Walden,  "a 
£ieod  of  the  family,"  presented  to  the  defendant  the  ibrmer 
•of  the  messages  just  set  out,  written  upon  one  of  its  day,  or 
fall-rate,  bkakSy  and  that  it  was  accepted  by  the  defendant 
for  immediate  transmission  and  delivery  to  her;  that  through 
the  gross,  wanton,  and  reckless  ouegligence  of  the  dejfondant, 
and  in  palpable  violation  of  its  duty,  the  message  was  by 
the  defendant  detained,  and  not  delivered  until  about  11:30 
^'clock,  A.  M.,  of  the  next  day,  and  several  hours  after  the 
death  of  Howell;  that  be  died  about  6:30  o'clock,  a.  m.,  co  the 
dd  of  October,  1887,  and  a  lew  moments  thereafter  the  second 
•of  sail  telegrams  was  presented  and  accepted  for  immediate 
transaoissioo  and  delivery,  as  was  the  other  one,  and  that, 
through  the  same  gross,  wanton,  and  reckless  negligence  of 
the  defendant,  this  second  message  was  detained,  and  not  de- 
livered by  the  defendant  nntil  about  the  same  time  the  other 
one  was  delivered;  that  by  reason  of  this  negligence  and 
breach  of  duty  on  the  part  of  the  defendant,  Mrs.  Wadsworth 
was  prevented  from  attending  her  dying  brother,  and  minis- 
tering to  him  in  his  last  hoom,  and  also  from  making  desired 
preparations  lor  his  interment;  that  the  messages  were  sent 
at  her  expense,  and  that  she  paid  full  toll  therefDr,— ''to  her 
damage  ten  thousand  dollars.^' 

AM.  ST.  asp..  Vol.  VL— 65 
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Demurrer  was  sustained,  and  the  suit  dismissed.  PlaintiflEi 
have  appealed  in  error. 

The  first  assignment  of  demurrer  is,  that  the  declaration 
shows  no  cause  of  action,  in  that  it  avers  no  pecuniary  dam- 
age or  personal  injury;  that  mental  suffering,  unaccompanied 
by  pecuniary  injury,  will  not  sustain  an  action. 

Clearly  the  declaration  discloses  a  case  for  some  damage; 
and  to  this  extent,  it  must  be  conceded,  the  action  in  sustain- 
ing the  demurrer  was  erroneous. 

The  messages  in  question  were  couched  in  decent  language, 
and  were  lawful  in  their  purposes.  Such  being  true,  Walden 
had  a  legal  right  to  send  them,  and  Mrs.  Wadsworth  a  legal 
right  to  receive  them;  and  it  was  the  plain  duty  of  the  de- 
fendant to  deliver  them  promptly.  Its  dereliction  of  duty  and 
violation  of  her  legal  right,  as  averred  in  the  declaration  and 
confessed  in  the  demurrer,  unquestionably  gave  her  a  right  of 
action.  ^' Every  infraction  of  a  legal  right,  in  contemplation 
of  law,  causes  injury.  This  is,  practically  and  legally,  an  in- 
controvertible proposition.  If  the  infraction  is  established, 
the  conclusion  of  damages  inevitably  follows'':  1  Sutherland 
on  Damages,  2. 

But  the  question  most  debated  at  the  bar  by  learned  coun- 
sel, and  the  one  of  most  importance  and  interest  in  this  case, 
is,  whether  or  not  injury  to  the  feelings,  anguish  and  pain  of 
mind,  occasioned  by  the  defendant's  breach  of  duty  to  Mrs. 
Wadsworth,  can  be  regarded  as  an  element  of  damage  under 
the  law. 

In  actions  for  personal  injury,  the  general  rule,  which  is  too 
familiar  to  admit  of  citations  of  authority  to  sustain  it,  is,  that 
both  bodily  pain  and  mental  suffering  connected  therewith  are 
to  be  considered  by  the  jury  in  estimating  the  amount  of  damage 
sustained  and  the  sum  to  be  recovered  by  the  plaintiff.  Upon 
the  latter  element,  it  is  very  truthfully  and  appropriately  re- 
marked by  a  learned  author  that ''  the  mind  is  no  less  a  part 
of  the  person  than  the  body,  and  the  sufferings  of  the  former 
are  sometimes  more  acute  and  lasting  than  those  of  the  latter. 
Indeed,  the  sufferings  of  each  frequently,  if  not  usually,  act 
reciprocally  on  the  other":  8  Sutherland  on  Damages,  260. 

After  laying  down  the  rule  as  we  have  stated  it  to  be,  and 
citing  some  of  the  very  many  decisions  adopting  it,  Mr.  Wood 
says:  '^  But  we  do  not  apprehend  that  the  rule  has  any  such 
force  as  to  enable  a  person  to  maintain  an  action  where  the 
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only  injury  is  mental  snflfering,  as  mif^t  be  thought  from  a 
reading  of  the  loose  dicta  and  statements  of  the  ooort  in  some 
of  the  cases.  So  &r  as  I  hare  been  able  to  ascertain  the  Ibroe 
of  the  mle^  the  mental  soflbring  referred  to  is  that  which  grows 
out  of  the  sense  of  peril,  or  the  mental  agony  at  the  time  of 
the  happening  of  the  aoddent,  and  that  which  is  incident 
to  and  blended  with  the  bodily  pain  incident  to  the  injury, 
and  the  apprehension  and  anxiety  thereby  indnoed":  Wood's 
Mayne  on  Damages,  74,  note. 

On  the  same  subject  Mr.  Oooley  says:  ^'Bnt  in  this  country 
as  well  as  in  England,  the  ground  of  the  recovery  must  be 
something  besides  an  injury  to  the  feelings  and  affections  or  a 
loss  of  the  pleasure  and  comfort  of  the  society  of  the  person 
killed;  there  must  be  a  loss  to  the  claimant  that  is  capable  of 
being  measured  by  a  pecuniary  standard":  Cooley  on  Torts, 
271. 

These  are  the  strongest  statements  of  the  rule  contended  tcfi 
by  the  defendant  which  we  haye  seen;  and  to  them  we  give 
our  full  approval  when  applied  to  the  class  of  cases  with  re- 
spect to  which  they  are  made.  But  they  are  applicable  pecu- 
liarly, not  to  say  exclusively,  to  actions  for  injury  to  the  person, 
where  physical  injury  is  the  sole  ground  of  the  action,  and 
without  which  the  action  will  not  lie  at  all. 

This,  however,  is  an  action  on  the  facts  of  the  case,  which  is 
permissible  under  our  code,  and  may  include  all  matters  em^ 
braced  in  an  action  ex  ddietOj  and  also  those  proper  to  bo 
considered  in  an  action  ex  caniraetu. 

The  plaintiff,  having  a  clear  right  of  action  for  some  dam- 
age, as  we  have  already  seen,  may  maintain  her  action,  and 
recover  all  the  damage  she  may  show  herself  to  have  sustained 
by  reason  of  the  wrongful  act  of  the  defendant;  and  in  ascer^ 
taining  the  amount  thereof,  all  proven  elements  of  damage 
admissible  in  either  form  of  action  are  for  the  consideration  of 
the  jury. 

In  an  action  for  tort,  the  injured  party  may  recover  such 
damages  as  result  proximately  and  naturally  from  the  wrong- 
ful act  of  the  defendant,  and  also  exemplary  damages  where 
the  act  was  done  with  malice,  or  ander  circumstances  of  ag- 
gravation; and  in  an  action  for  a  breach  of  contract,  the  meas- 
ure of  the  damages  recoverable  is  generally  the  loss  which 
the  contracting  parties,  with  all  the  facte  before  them,  would 
have  contemplated  as  flowing  directly  from  its  breaoh:  2 
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Thompion  on  NegUgenoe,  849;  Qray^B  Commnnieatioiis  hy 
Telegraph.  148* 

The  latter  author,  on  the  next  page,  aajs:  *' Neither  in  an 
action  of  tort  nor  in  one  of  C(mtraet  can  a  party  recorer  dam- 
ages for  mental  angnieh  alone;  he  can  recover  each  damages, 
in  consonance  with  the  foregoing  roles,  at  least  only  where  he 
is  entitled  to  recover  some  damage  on  another  ground." 

There  ia  a  large  class  of  actions  for  tort  in  which  substan- 
tial recoveries  are  authorized  and  sustained  for  injury  to  the 
feelings  of  the  person  suing,  when  the  other  damage  is  nomi- 
nal merely.  As  instaDoes  of  such  actions,  we  mention  the 
case  of  a  husband  suing  lor  an  injury  to  his  wife,  or  for  se- 
ducing or  enticing  her  away  from  him,  and  that  of  a  parent 
suing  for  the  seduction  of  a  daughter.  In  all  of  these  cases 
the  main  element  of  damage,  the  real  injury  sustained,  is 
the  wound  to  the  feelings, — the  loss  of  service  upon  which  the 
actions  are  technically  based  being  but  a  legal  fiction,  and 
more  imaginary  than  real:  La9e  v.  Jfosoner,  6  Baxt.  27;  Par- 
ker V.  Meek,  3  Sneed,  30;  MagtUnaif  v.  Saudek,  6  Id.  147;  Coo- 
ley  on  Torts,  224,  226,  231;  3  Sutherland  on  Damages,  744. 

With  respect  to  actious  for  breach  of  contract,  Mr.  Suther- 
land asks  the  question:  ''May  damages  for  bieach  of  contract 
include  other  than  pecuniary  elements?"  and  then  he  pro- 
ceeds to  say:  ''In  acticms  upon  contract,  the  losses  sustained 
do  not|  by  reason  of  the  nature  of  the  transactions  which  thej 
Involve,  embrace  ordinarily  any  other  than  pecuniaxy  ele- 
ments. There  is,  however,  no  reason  why  other  natural  and 
direct  injuries  might  not  justify  and  require  compensation. 
Contracts  are  not  often  made  tor  a  purpose  the  defeating  or 
impairing  of  which  can,  in  a  legal  sense,  inflict  a  direct  and 
natural  injury  to  the  feelings  of  the  injured  party.  A  breach 
of  promise  of  marriage  is  an  instance  of  such  a  contract,  and 
such  ocmsiderations  enter  into  the  estimate  of  the  damages. 
The  action  for  such  a  cause  is  often  referred  to  as  an  exoep- 
tional  action.  In  a  certain  sense  it  is  so;  but  in  the  particu- 
lar action  under  consideration  it  is  only  peculiar.  It  is  an 
action  upon  contract,  and  the  damages  aUowed  are  such  as, 
considering  the  nature  and  benefits  of  the  thing  promised, 
will  be  adequate  compensation":  1  Sutherland  on  Damages, 
166, 157. 

To  further  illustrate  and  answer  his  question,  the  same 
author  says:  "Where  a  contract  is  made  to  secure  exemp- 
tion from  a  particular  inconvenience  or  annoyance,  or  to 
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confer  a  particular  enjoyment,  the  breach,  so  far  as  it  disap- 
points in  respect  to  that  purpose,  may  give  a  right  to  damages 
appropriate  to  the  objects  of  the  contract:  1  Sutherland  on 
Damages,  157, 158. 

These  are  but  illustrations  and  applications  of  the  general 
rule,  which  we  have  already  stated,  for  the  estimation  of  dam- 
ages in  actions  for  breach  of  contract.  They  serve  the  pur- 
pose of  showing  that  in  the  ordinary  contract  only  pecuniary 
benefits  aro  contemplated  by  the  contracting  parties,  and  that 
therefore  the  damages  resulting  from  the  Imach  of  such  a 
contract  must  be  measured  by  pecuniary  standards;  and  that 
where  other  than  pecuniary  benefits  are  contracted  for,  other 
than  pecuniary  standards  will  be  applied  in  the  ascertainment 
of  the  damages  flowing  from  the  breach. 

The  case  before  us  (so  far  as  it  is  an  action  for  breach  of 
contract)  is  subject  to  the  same  general  rule,  and  the  defend- 
ant is  answerable  in  ^amages  for  the  breach  according  to  the 
nature  of  the  contract,  and  the  character  and  extent  of  the 
injury  suffered  by  reason  of  its  non-performance. 

The  messages  were  sent  for  a  particular  purpose,  which  was 
disclosed  upon  their  faces,  and  of  which  the  defendant  had 
full  notice.  That  purpose  was  not  of  a  pecuniary  nature. 
There  was  no  offer  or  instruction  to  buy  or  sell  anything, — 
no  proposition  or  promise  with  respect  to  any  business  trans- 
action. 

The  messages  were  of  far  greater  importance  to  the  receiver 
than  any  of  these.  Her  brother  was  lying  at  the  point  of 
death,  in  easy  reach  of  her.  It  was  information  of  this  fact 
that  the  defendant  first  undertook  to  convey  to  her  for  a  stipu- 
lated sum,  and  which,  if  conveyed  promptly,  would  have 
enabled  her  to  be  with  him  in  his  last  moments,  and  would 
have  saved  her  the  injury  of  which  she  complains. 

Then  her  brother  died  away  from  her;  his  body  needed  her 
attention,  and  would  have  received  it,  as  averred,  if  the  de- 
fendant had  done  its  duty.  It  was  intelligence  of  the  death 
which  the  defendant  agreed,  in  the  second  place,  to  communi-- 
cate  to  her. 

The  messages  were  proper  in  language,  and  lawful  in  pur- 
pose. She  was  entitled  to  the  information  they  contained^ 
and  to  whatever  benefits  that  information  would  have  con- 
ferred upon  her,  even  though  such  benefits  be  mainly  or  alto- 
gether to  the  feelings  and  affections.  The  defendant  contracted 
that  she  should  have  those*  benefits,  and  that  she  should  be 
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spared  whatever  pain  and  angoish  such  informationi  promptly 
conveyed,  would  prevent. 

By  all  the  authorities,  including  our  code,  it  was  the  duty 
of  the  defendant  to  transmit  and  deliver  these  messages  ''cor- 
rectly and  without  unreasonable  delay,"  and  in  failing  to  do 
so,  it  became  responsible  for  aU  loss  or  injury  occasioned 
thereby:  Code  (M.  <fe  V.),  sees.  1541,  1542;  Marr  v.  We$tem 
Union  TeL  Co.^  85  Tenn.  529;  Gray  on  Communications  by 
Telegraph,  sees.  81,  82,  et  seq.;  Cooley  on  Torts,  646,  647; 
Wharton  on  Negligence,  sec.  767;  8  Sutherland  on  Damages, 
298-300;  Shearman  and  Redfield  on  Negligence,  sec.  605. 

This  rule  of  damages  is  enforced  by  the  supreme  courts  of 
Georgia,  Virginia,  and  other  states,  even  where  the  message  is 
in  cipher:  Western  Union  TeL  Co.  v.  Faiman,  78  Ga.  285;  54 
Am.  Rep.  877;  Western  Union  Tel.  Co.  v.  Reynolds,  77  Va.  173; 
46  Am.  Rep.  715,  and  reporter's  note  at  end  of  case. 

It  is  that  most  of  the  adjudged  cases  in  which  telegraph 
companies  have  been  required  to  respond  in  damages  for  thdr 
negligence  have  involved  questions  of  pecuniary  loss;  but  we 
cannot  agree  that,  for  that  reason,  the  liability  should  attach 
and  be  enforced  in  such  cases  only. 

Telegraphy  is  of  comparatively  recent  origin;  and  the  law 
concerning  the  duties  and  liabilities  of  tele£praph  companies 
has  hardly  passed  its  infancy,  and  cannot  be  expected,  at  so 
early  a  day  in  its  history,  to  be  settled,  even  in  its  important 
parts,  by  a  long  line  of  concurring  decisions. 

In  addition  to  this,  it  is  but  reasonable  to  presume  that  such 
a  flagrant  breach  of  plain  obligation,  with  respect  to  matters 
so  near  the  heart  and  so  accustomed  to  the  respect  of  all 
mankind  as  is  here  averred,  has  but  seldom  occurred,  and 
therefore  has  but  seldom  been  brought  to  the  attention  of  the 
courts  of  the  country. 

To  hold  that  the  defendant  is  not  liable  in  this  case  for  the 
wrong  and  injury  done  to  the  feelings  and  affections  of  Mrs. 
Wadsworth  by  its  default  would  be  to  disregard  the  purpose 
of  the  telegrams  altogether,  and  to  violate  that  rule  of  law 
which  authorizes  a  recovery  of  damages  appropriate  to  the 
objects  of  the  contract  broken;  and  furthermore,  such  a  hold- 
ing would  justify  the  conclusion  that  the  defendant  might 
with  impunity  have  refused  to  receive  and  transmit  such  mee- 
sages  at  all;  and  that  it  has  the  right  in  the  future  to  do  as  it 
has  done  in  this  case,  or  at  least  that  it  cannot  be  required  to 
respond  in  damages  for  doing  sa 
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To  each  a  result  we  think  no  court  Bhould  submit  The 
telegraph  company  is  the  servant  rather  than  the  master  of  its 
patrons.  It  is  their  prerogative  to  determine  what  messages 
they  will  present,  and  so  they  are  lawful,  it  is  bound  by  law, 
upon  payment  of  its  toll,  to  transmit  and  deliver  them  cor- 
rectly and  promptly.  It  has  no  right  to  say  what  is  important 
and  what  is  not,  what  will  be  profitable  to  the  receiver  and 
what  will  not,  what  has  a  pecuniary  value  and  what  has 
not;  but  its  single  and  plain  duty  is  to  make  the  transmis- 
sion and  delivery  with  promptitude  and  accuracy.  When 
that  is  done,  its  responsibility  is  ended;  when  it  is  omitted 
through  negligence*  the  company  must  answer  for  all  injury 
resulting,  whether  to  the  feelings  or  to  the  purse,  —  one  or 
both,  —  subject  alone  to  the  proviso  that  the  injury  be  the 
natural  and  direct  consequence  of  the  negligent  act. 

Continuing  the  discussion,  and  as  illustrative  of  his  position 
as  to  the  allowance  or  non-allowance  of  a  recovery  for  injury 
to  the  feelings,  Mr.  Wood  says  that  an  action  will  not  lie  for 
'^  charging  a  lady  with  being  a  prostitute,  or  a  gentleman  with 
being  a  scoundrel,  a  black-leg,  a  cheat,"  etc.,  unless  the 
charge  be  productive  of  some  special  damages  apart  from 
mental  anguish  occasioned  thereby:  Wood's  Mayne  on  Dam- 
ages, 75. 

This  is  conceded  to  be  true  at  common  law,  because,  as  stated 
by  the  same  author,  such  offenses  are  not  by  the  common  law 
crimes  in  the  legid  sense.  But  if  by  statute  the  making  of 
such  charges  be  rendered  actionable  per  <a,  and  the  injured 
party  in  that  way  get  a  standing  in  court,  a  recovery  may  be 
bad  for  all  damages  sustained,  including  mental  suffering. 

In  this  connection,  and  in  addition  to  what  has  already 
been  said  with  regard  to  the  right  of  action  growing  out  of  the 
defendant's  breach  of  duty,  it  is  to  be  observed  that  we  have  a 
statute  which  expressly  confers  the  right  of  action.  Section 
1541  of  our  code  requires  telegraph  companies  to  transmit  and 
deliver  all  proper  messages  '*  correctly  and  without  unreason- 
able delay '^;  and  for  a  failure  to  do  so,  the  defaulting  com* 
pany  is,  by  section  1542,  declared  to  be  '^liable  in  damages  to 
the  party  aggrieved." 

The  language  of  each  section  is  general,  broad,  and  compre- 
hensive. The  act  does  not  discriminate  between  messages 
appertaining  to  matters  pecuniary  merely  and  those  having 
reference  to  matters  of  a  domestic  nature,  as  are  those  now 
before  us.     On  the  pontrary,  all  must  be  transmitted  and  de- 
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livered  alike.  The  obligation  upon  the  company  is  the  same 
in  the  one  class  of  cases  as  in  the  other;  and  if  defanlt  oocur, 
the  remedy  is  the  same  for  one  person  that  it  Is  for  another 
person. 

There  is  no  discrimination  with  respect  to  the  natoxe  of  the 
messages  to  be  conveyed,  nor  is  there  any  discrimixiation  with 
respect  to  the  nature  of  the  damages  to  be  recovered  tot  the 
company's  default.  One  section  imposes  a  general  dnty»  and 
the  other  gives  a  universal  right  of  action  fat  the  breach  of 
that  duty.  And  of  necessity  the  nature  and  annmnt  of  dam- 
ages recoverable  in  each  particular  case  are  to  be  determined 
by  the  character  of  the  message  and  the  extent  of  the  injury 
caused  by  the  defendant's  default. 

It  is  true  that  the  ''officer  or  agent  ^  of  the  company  whe 
willfully  violates  any  of  the  provisions  of  section  1541  is,  by 
section  1542,  declared  to  be  ''guilty  of  a  misdemeanor,'^  but 
that  does  not  take  the  place  of  or  diminish  the  civil  liability. 
Both  remedies  are  expressly  given,  and  neither  is  exclusive  or 
in  lieu  of  the  other.  The  offending  officer  or  agent  is  guilty 
of  a  misdemeanor,  and  he  and  the  company  are  "also  liable 
in  damages  to  the  aggrieved  party.'' 

The  question  with  respect  to  the  measure  of  damages  in  a 
case  like  this,  though  not  of  frequent  occurrence  heretofore^  is 
not  entirely  new,  nor  is  the  view  we  have  expressed  without 
express  authority  to  sustain  it. 

'  Shearman  and  Redfleld  say:  ''  In  case  of  delay  or  total  fail- 
ure of  delivery  of  messages  relating  to  matters  not  connected 
with  business,  such  as  personal  or  domestic  matters,  we  do 
not  think  that  the  company  in  fault  ought  to  escape  with 
mere  nominal  damages  on  account  of  the  want  of  strict  com- 
mercial value  in  such  messages.  Delay  in  the  announcement 
of  a  death,  an  arrival,  the  straying  of  a  child,  and  the  like, 
may  often  be  productive  of  an  injury  to  the  feelings  which 
cannot  easily  be  estimated  in  money,  but  for  which  a  jury 
should  be  at  liberty  to  award  fair  damages.  Yet  in  such 
cases  the  damages  should  not  be  enhanced  by  evidence  of  any 
circumstances  which  could  not  reasonably  have  been  antici- 
pated as  probable  from  the  language  of  the  written  message": 
Shearman  and  Redfleld  on  Negligence,  sec.  605,  p.  662, 

To  the  same  effect  are  the  following  cases:  So  BdU  v. 
Western  Union  Td.  Co.,  55  Tex.  SOS;  40  Am.  Rep.  805;  Om{f 
etc.  Ry  Co.  v.  Levy,  69  Tex.  642;  46  Am.  Rep.  269;  Siuari  t. 
Western  Vnim  Tel.  Co.,  66  Tex.  580;  59  Am.  Rep.  628. 
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In  the  first  of  these  cases  the  telegraph  company  was  held 
to  be  liable  to  So  Belle  for  injury  to  his  feelings,  caused  by 
its  failure  to  promptly  transmit  and  deliver  to  him  a  telegram 
announcing  the  death  of  his  mother,  whereby  he  was  pre- 
vented firom  attending  her  funeral. 

Levy's  case  is  properly  reported  in  the  head-note,  which  is 
as  follows: — 

*'The  plaintiff  delivered  to  the  defendant,  a  railway  com- 
pany operating  a  telegraph,  a  message  on  Sunday,  announcing 
the  death  of  his  wife  and  child  to  his  father,  and  requesting 
him  to  come  to  him.  The  defendant  negligently  failed  to  de- 
liver the  message  until  the  next  day,  too  late  for  the  funeral. 
Held,  that  the  plaintiff  was  entitled  to  recover,  and  that  ex- 
emplary damages  were  proper." 

In  the  other  case,  Stuart  sued  the  defendant  for  the  non- 
delivery of  a  telegram,  whereby  he  was  prevented  from  seeing 
his  brother  in  his  last  illness,  and  being  present  at  his  funeral. 
Compensation  for  injury  to  the  feelings  was  allowed,  and  a 
judgment  for  two  thousand  five  hundred  dollars  was  sustained. 

The  fkther  of  the  plaintiff  in  the  Levy  case  just  mentioned 
also  brought  suit  for  the  negligent  failure  of  the  company  to 
deliver  to  him  his  son's  telegram.  The  court  held  that  he 
(the  father)  could  not  recover  for  mental  suffering,  because 
he  averred  no  actual  damage  to  sustain  his  action;  and  in 
this  decision  So  Belle's  case  was  disapproved  to  the  extent 
that  it  was  supposed  to  authorize  a  recovery  for  injury  to  the 
feelings  only:  Ovif  etc.  Ry  Co.  v.  Levy^  69  Tex.  563;  46  Am. 
Bep.  278. 

These  four  are  the  only  cases  bearing  upon  the  exact  ques- 
tion under  consideration  which  we  have  been  able  to  find, 
or  to  which  our  attention  has  been  called  by  counsel. 

Then,  upon  what  we  regard  as  sound  reason,  public  policy, 
and  authority  as  well,  we  are  constrained  to  differ  with  his 
honor  the  circuit  judge,  and  hold  that  the  first  ground  of  de- 
murrer is  not  well  taken  in  any  particular. 

That  the  amount  of  damages  allowable  in  such  a  case  as 
this  is  not  capable  of  easy  and  accurate  mathematical  com- 
putation is  freely  conceded;  but  that  should  not  be  a  su£Scient 
reason  for  refusing  or  defeating  the  right  of  action  altogether; 
for  the  same  objection  may  be  urged  with  the  same  force  in 
all  cases  where  mental  and  bodily  suffering  are  treated  as 
proper  elements  of  damage. 

It  is  very  appropriately  said,  however,  in  the  conclusion  of 
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the  opinion  in  So  Belle's  case,  that  '^great  cantion  should  be 
observed  in  the  trial  of  cases  like  this,  as  it  will  be  so  easy 
and  natural  to  confound  the  corroding  grief  occasioned  by  the 
loss  of  the  parent  or  other  relative  with  the  disappoinhnent 
and  regret  occasioned  by  the  fault  or  neglect  of  the  company; 
for  it  is  only  the  latter  for  which  a  recovery  may  be  had,  and 
the  attention  of  juries  might  well  be  called  to  that  fact." 

Nor  do  we  think  the  suggestion  that  the  decision  we 
are  making  may  encourage  the  bringing  of  other  suits  of  a 
similar  nature  is  of  very  great  moment  as  a  matter  for  the 
consideration  of  the  court  in  its  endeavor  to  reach  a  just  and 
sound  conclusion. 

It  is  rather  to  be  hoped  that  instances  of  such  dereliction  of 
plain,  easy,  and  important  duty  have  not  been  very  numerous 
in  the  past,  and  that  they  will  seldom  transpire  in  the  future. 

The  other  ground  of  demurrer  is,  that  the  plaintiffs  cannot 
maintain  this  action  for  want  of  privity  of  contract  between 
them  and  the  defendant.    This  ground  is  also  bad. 

The  question  is,  whether  a  person  to  whom  a  telegraphio 
message  is  directed  has  a  right  of  action  against  the  com- 
pany  for  its  negligent  delay  or  non-delivery  of  the  message. 

'*In  England,  this  question  is  undoubtedly  answered  in  the 
negative.  In  America,  on  the  other  hand,  it  is  invariably  an- 
swered in  the  affirmative":  Gray  on  Communications  by 
Telegraph,  sec.  65;  Wharton  on  Negligence,  sec.  758;  3  Suth- 
erland on  Damages,  814;  Shearman  and  Redfield  on  Negli- 
gence, sec.  660;  2  Thompson  on  Negligence,  p.  847,  sec.  11. 

The  application  of  the  American  rule  in  this  case  is  proper 
in  the  highest  degree;  for  the  messages  themselves  show  un- 
mistakably that  they  were  intended  for  the  benefit  of  Mrs, 
Wadsworth,  and  that  she,  of  all  persons,  was  the  one  inter- 
ested in  the  intelligence  to  be  conveyed* 

Moreover,  she  is  "the  party  aggrieved,"  and  our  statute 
gives  the  right  of  action  to  such  party:  Code  (M.  &  V.),  sea 
1542. 

The  judgment  is  reversed,  and  the  case  remanded  at  the 
cost  of  defendant  

TuaxnT,  C.  J.,  filed  an  opinioa  in  this  OMe,  in  whioh  he  stated  hii  epeeial 
groanda  for  oonoaxring,  and  reliea  primarily  upon  eectiona  1821-1823  of  tlie 
oode  (T.  k  8.)  of  Tenneaaee,  whioh  pxovide  that  "any  oflioer  or  agent  of  a 
telegn^  oompany  who  faiia  or  refnaeo  to  cany  out  the  preoeding  section  is 
gnil^  of  a  nusdemeanor ";  section  1322  being  that  "all  other  messages,  in- 
dnding  thoee  reoeiyed  from  other  telegraph  companies,  shall  be  transmitted 
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in  the  ordar  of  fhflir  deliroiy,  ooimotlj  and  without  mmMOoable  daUy,  and 
■hall  ho  kept  strictly  oonfidential  "i  eeetioa  1821  folkfws  »  prorkUn  for  the 
nee  of  the  telegraph  in  oaae  of  war,  and  for  tho  arreet  of  Qrinunala,  eto*;  sec- 
tion 1323  provides,  in  e£Feet,  that  a  failnre  to  oomply  with  either  ol  the  prior 
sections  shall  he  a  misdemeanor,  and  that  the  company  shall  also  he  liable  in 
damages  to  ttie  aggrieved  party.  The  ooort,  then,  holds  that  these  sections 
cover  all  meesages  in  their  terms,  and  render  the  company  liable  for  non- 
eomplianoe  therewith,  and  also  that  no  distinction  is  made  defining  the  ohar« 
aoter  of  the  message,  oonclnding  that  "some  damages  may  be  recovered  in 
any  sort  of  case  when  the  law  has  been  violated,**  and  adds:  "The  love  of  a 
Bister  for  her  brother,  and  her  desire  to  be  with  him  in  his  last  moments,  and 
after  death  care  for  his  body  snd  its  bnrial,  are  not  mere  sentiments.  They 
are  the  promptings  and  commands  of  nature,  afisetian,  hnmanity,  and  dnty, 
and  shcnld  not  be  trifled  with  "  by  a  telegraph  company,  or  ita  operators  snd 
agents. 

LuKTOxr,  J.,  dissented,  saying  "that  an  action  for  injury  to  the  feelings, 
or  fright^  or  grief,  or  other  mental  injury,  cannot  be  sustained  as  an  inde- 
pendent ground  of  action.  ....  To  recover  for  such  an  injury,  it  must  be 
the  accompaniment  of  actual  physical  injury,  unless  it  be  the  exceptional 
action  for  a  breach  of  marriage  promise,  or  for  seduction.  As  an  accompa- 
niment of  bodily  injury,  or  as  the  result  of  such  injury,  it  may  be  the  sub- 
ject of  consideration  in  the  ascertainment  of  damages,  but  not  otherwise"; 
citing  at  length  Wood's  Mayne  on  Damages,  75;  Oul/ete,  i?.  R.  Co.  v.  Levjft 
M  Tez.  668;  46  Am.  Rep.  278;  S9  Tex.  642;  46  Am.  Rep.  269;  Simtri  v. 
Wutem  Unhn  Td.  Co,^  66  Tex.  680;  69  Am.  Bep.  623;  and  the  court 
argues,  in  addition,  that  if  "the  pIainti£F  fail  to  prove  a  physical  injury,  his 
whole  case  must  fail,  though  there  be  ever  so  nmch  mental  anguish.  .... 
There  can  be  no  bodily  sn£Fering  without  pain  of  mind,  and  the  law  refuses 
to  sepaimte  one  from  the  other,  and  allows  compensation  for  the  whole  in- 
Jury  **;  citing  Johnmm  v.  WtUM^  Faiyo,  <#  Co.,  8  Am.  Rep.  246;  Camrnng  v. 
IFitiKiiiiitowii,lChish.461;Lyii64v.JEii^A<,9JELI^Oas.  Wynumy.LeaMt 
71  Me.  227;  36  Am.  Bep.  303;  and  adds  that  "no  daim  for  such  damages  was 
ever  before  made,  where  the  baaiB  of  the  suit  was  a  breach  of  contract.  The 
reason  why  an  independent  action  for  auch  damages  cannot  and  ought  not  to 
be  sustained  is  found  in  the  remoteness  of  such  damages,  and  in  the  meta- 
physioal  character  of  such  an  injury  considered  apart  from  physical  pain. 
Such  injurisa  are  generally  more  sentimental  than  substaatiaL  Depending 
largely  upon  physical  and  nervous  oonditiciis,  the  suffering  of  one  under  pre- 
cisely the  same  drcnmstanoes  would  be  no  test  of  the  sufliBring  of  another.** 
The  court  then  aigues  that  such  actiona  have  not  been  limited  to  actions 
based  on  physical  pain,  but  have  been  applied  to  actions  of  slander  and  libel; 
that  the  same  rule  applies  to  actiona  brought  for  the  death  of  another,  and 
that  "the  plaintiff  must  have  a  pecuniary  interest  in  such  life;  .  .  •  •  there 
can  be  no  recovery  for  **  iqjured  feelings,  or  grief,  or  anguish  sufBorsd  in  con- 
sequence of  such  death;  citing  RaOroad  v.  Sievmut  9  Heiak.  12;  Codey  on 
Torta,  271,  272.  Upon  the  code  phase  of  the  question  the  court  sayst 
"The  code  gives  a  right  to  sue  for  and  recover  damages,  lliia  right  exists 
independently  of  the  statute.  It  ia  a  common-law  ri^l  .  •  •  •  The  statute 
doee  not  define  what  damages  may  be  recovered.  We  must  look  to  the  com- 
mon law  to  determine  what  are  legal  damages  ";  and  holds  that  aeetion  1641 
of  the  code,  referred  to  the  opinion  of  the  maiority,  by  providing  that  a  vio- 
lation of  its  terms  shall  be  a  misdemeanor,  fully  protects  the  public  rights 
and  dose  away  with  the  necessity  of  imposing  damages.    The  following  ac^ 
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ditioBftl  aatlioritiet  ftre  cited:  1  Satherland  on  Damages,  9;  Seat  v.  Iforeland^ 
7  Humph.  074;  TSgmer  t.  Osfter,  I  Head,  020;  Stuart  ▼.  Wejstem  Union  TeL 
C».,  60  Tcz.  680;  59  Am.  Rep.  6S3;  Goolej  on  Torts,  236.  With  this  dia- 
•enting  opinion  Folkib,  J.»  oonenrred. 

Telsqkaps  Coxpajit  s  LiABLK  TO  RscBivut  OF  Messacs  for  ueglect  ia 
transmission:  Kew  York  He  P,  Co.  v.  Dryfmrg,  35  Fa.  St  298;  78  Am.  Dec 
338,  and  note. 

Mbasurk  of  Daxagbs  for  Vallxtrm  or  Kbqlbct  of  Txlrgrapb  Com- 
^ajrr  in  transmission  of  mestiget  See  Cammm  ▼.  WeHem  Unkm  TtL  Co.,  100 
M.  C.  300;  ante,  p.  60a 
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Read  v.  Pattbbsoit. 

[44  NlW  JSBBST  Bqoxtt,  UL] 

Pabtiu.  —  Iv  a  Scnr  Rblatdtq  to  ths  Bjmdvaxt  SR'AIl^  all ; 

interettad  in  tiie  rendne  imut  be  made  partiM. 
Wruu  TKasTxn  havb  ▲  DnoBmoii  lo  do  or  mm  do  a  PAmmnjui 

THiiia»  coorti  of  aqnity  will  not  cammand  or  prohibit  tho  oxaraaoof  tho 

power,  if  the  condnct  of  the  tnutees  ia  in  good  faith,  and  not  inflnanoed 

by  improper  motives. 

COUKT  OF  EqUITT   MAT    ICaKB  AN  AlAOWAVOI    OUT   OV  TBM   iHOOm  Of  A 

Tkost  BRAn  lOR  TBX  SunoBV  OP  Air  Ihvamt  Gnmn  qm  Tnusr* 
thoogh  the  instnunieat  creating  tho  tmat  oootaina  no  proviBMi  for  main- 
tenancc^  and  dixeota  that  tho  interest  shall  aoeamnlate.  In  making  snch 
allowance,  the  court  wiH  be  controlled  by  the  amount  of  the  infant's  es- 
tate, and  the  expenditure  raqnired  for  the  maintenance  of  the  infsnt  in 
hia  atatien  and  oonditioii  of  life. 
DnGUDnw  ov  a  Tnunsn  Bispaomro  xm  Axomn  ov  iMoam  to  bs  Ar- 

rLZID   TO   THB   SUTTOBT'  OV  AV  InVAHT  WILL   HOT  BS  COHTBOLLBD  by 

a  coartol  aqni^  if  the  trostee  has  exercised  a  discretion  within  the  limit 
of  a  sound  and  honest  execution  of  the  tmst 

dOlTDCCT  OF  A  TbOSTEK  19  TBB  £XB0UnO|r  OF  DnOORIOHAXT  FOWBBS  Will 

ba  examined  by  a  cooxt  of  eqnity.  for  theporpoae  ci  detsmuBiBg  whether 
ho  has  abased  his  tmat  by  acting  beyond  the  limits  of  a  soond  and 
honeat  execntion  of  the  trust;  and  the  court  will,  in  a  clear  case,  remore 
the  trustee  and  assume  the  execution  of  the  trust. 
Appbalablb  Obdxb.— Order  denying  defendant's  appKcatfaa  for  Isaivo  to 
appear  and  answer  is  an  appealable  otdsr. 

Bill  in  equity  bj  Charles  and  Cora,  minor  children  of 
Sarah  Patterson,  deceased,  by  their  guardian  and  next  friend, 
against  the  surviving  executor  of  Wilson  Read,  deceased,  al- 
leging that  thej  are  minors  unable  to  provide  far  their  support; 
ihai  they  are  entitled  to  support  out  of  the  income  of  estate 
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in  the  hands  of  the  executor,  bnt  that  he  refuses  to  concede 
their  rights  and  has  furnished  nothing  towards  their  mainte- 
nance except  $466,  interest  realized  from  their  share  of  the 
estate.  Wilson  Read,  the  grandfather  of  the  complainants, 
died  testate  in  1882.  Among  the  provisions  in  his  will  were 
the  following:  '^I  give  and  bequeath  to  my  beloved  wife,  Cor- 
nelia, all  the  interest  and  profits  arising  from  the  residue 
of  all  my  personal  or  real  estate,  of  whatsoever  kind  and 
wheresoever  found,  for  her  own  personal  use  and  benefit,  or  as 
much  thereof  as  she  may  require  or  desire,  during  the  term  of 
her  natural  life;  and  in  case  of  her  death  before  the  children 
of  my  daughter,  Sarah  Patterson,  should  be  of  age,  then  so 
much  thereof  of  the  interest  of  said  estate  as  in  the  judgment 
of  my  executor  may  be  necessary  for  the  support  and  mainte- 
nance of  said  chilcbren  of  my  said  daughter,  Sarah  Patterson, 
during  their  minority.  It  is  my  will  and  I  do  order  that  after 
the  decease  of  my  beloved  wife,  Cornelia,  that  the  residue  of 
all  my  personal  and  real  estate  shall  be  equally  divided  be- 
tween all  the  children  of  the  aforesaid  Thomas  H.  Bead  and 
the  aforesaid  Sarah  Patterson,  to  share  and  share  alike;  and 
my  executor  is  hereby  empowered,  if  in  his  judgment  it  will 
be  for  the  advantage  of  either  of  my  grandchildren  on  their 
attaining  their  majority,  to  pay  to  him  or  her  what  is  their 
fiedr  and  just  proportion  or  share  of  my  residuary  estate.** 
The  testator  survived  Sarah  Patterson  several  years.  She  left 
three  children,  Charles,  Cora,  and  James,  of  whom  the  two 
first-named  were  minors  when  the  bill  was  filed.  Testator's 
widow  died  in  1884.  His  son,  Thomas  H.  Bead,  was  the  sur- 
viving executor,  and  he  had,  as  shown  by  his  accounts,  a 
residuary  estate  in  his  hands  of  $23,747.84,  after  paying  all 
debts.  The  executor  was  the  only  defendant  in  this  suit.  The 
complainants'  brother,  James,  and  the  nine  children  of  the  ex- 
ecutor were  all  omitted  from  the  bill.  No  process  was  served 
on  any  one.  A  stipulation  signed  by  a  solicitor  on  behalf  of 
the  executor  was  filed,  which  waived  the  service  of  process, 
admitted  the  allegations  of  the  bill,  and  stated  that  the  parties 
desired  to  have  the  will  construed,  and  the  powers  of  defend- 
ant and  the  rights  of  the  complainants  determined.  The  case 
came  on  for  hearing  ex  parte^  and  an  interlocutory  decree  was 
entered  as  prayed  for  in  the  bUl,  directing  a  reference  to  ascer- 
tain what  means  of  support  complainants  had,  and  what 
amount  was  necessary  for  such  support.  A  hearing  was  had 
before  the  master,  from  which  he  found  that  they  had  no 
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means  of  rapport;  and  ihat  fiye  dollars  per  week  for  board 
and  one  hundred  dollars  per  year  for  other  expenses  shonld  be 
allowed  to  Charles,  and  four  dollars  per  week  for  board  and 
one  hundred  a  year  for  other  expenses  should  be  allowed  Cora. 
At  this  hearing  the  defendant  appeared  personally,  and  by  the 
same  solicitor  who  signed  the  stipulation.  He  also,  acting  by 
the  same  solicitor,  filed  exceptions  to  the  master's  report.  The 
exceptions  were  heard  before  the  chancellor,  who  pronounced 
an  opinion,  in  which  they  were  overruled.  Before  the  order  in 
conformity  with  this  opinion  was  entered,  the  defendant  pre- 
sented a  petition  to  the  court,  averring  that  he  had  no  notice  of 
the  pendency  of  the  suit  until  after  the  interlocutory  decree 
was  entered;  that  the  stipulation  was  signed  without  the  au- 
thority or  knowledge  of  the  defendant;  that  on  complaining 
to  the  solicitor,  the  latter  had  replied  that  defendant  would 
have  a  full  opportunity  to  present  proof,  and  that  the  whole 
matter,  including  the  construction  of  the  will,  could  be  brought 
before  the  chancellor  on  exception  to  the  master's  report;  and 
that  he  was  subeequently  surprised  to  learn  that  he  could 
not  be  heard  before  the  chancellor  on  the  construction  of  the 
will.  He  prayed  that  the  interlocutory  decree  and  all  sub- 
sequent proceedings  be  set  aside,  and  that  he  be  allowed  to 
plead,  answer,  or  demur  to  the  bill.  The  petition  was  denied 
by  the  chancellor,  and  the  master's  report  confirmed.  The  de- 
fendant appealed. 

JSr.  H.  Wainwrighi^  for  the  appellant 
Bdberi  AUen^  for  the  respondents. 

Dspux,  J.  From  the  order  dismissing  the  petition  and 
denying  the  application  to  open  the  proceedings  and  permit 
the  defendant  to  make  defense,  and  the  order  overruling  the 
exceptions  to  the  master's  report,  and  the  final  decree,  the 
defendant  has  appealed.  The  appeal  also  brings  up  the  inter- 
locutory decree, — the  final  decree  involving  the  merits  of  the 
case  as  settled  by  the  interlocutory  decree:  Terhwne  v.  Colton, 
12  N.  J.  Bq.  812;  Ctom  v.  De  Camp,  22  Id.  614. 

The  reasons  assigned  for  reversal  are:  — 

1.  That  the  other  grandchildren  are  necessary  parties.  The 
aooonnt  of  the  executor  on  file  is  a  final  settlement  of  the 
estate.  The  balance  reported  in  hand  is  the  residue,  after 
payment  of  debts  and  expenses,  to  be  distributed  or  applied 
according  to  the  directions  in  the  testator's  will.    In  suits  by 
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creditors  or  specific  legatees  far  satisfactioQ  of  tbeir  deaiADds, 
the  residuary  legatees  need  not  be  made  parties.  lo  such 
a  Buity  residuary  legatees  are  interested  consequentially  only 
from  the  circumstance  that  the  reooyery  of  the  debt  or  legacy 
will  reduce  the  residue^  and  under  such  circumstances  the 
executor  is  regarded  as  the  representative  of  all  persons  in- 
terested: Story's  Eq.  PL,  sees.  140,  141.  But  that  rule  does 
not  apply  to  this  case.  The  testator  directed  the  division 
of  his  estate,  after  the  death  of  his  wife,  among  his  grand- 
children. The  event  on  which  the  distribution  was  to  be  made 
has  occurred,  and  primarily  the  period  for  distribution  has 
arrived.  The  testator  made  provision  for  the  support  and 
maintenance  of  those  of  his  grandchildren  who  were  children 
of  his  daughter  Sarah,  and  conferred  upon  his  executor  power 
to  pay  to  any  of  his  graodchildreUf  on  attaining  majority,  a 
iiair  and  just  proportion  or  share  of  the  residuary  estete.  How 
far  these  clauses  in  the  will  control  or  affect  the  residuary  dis- 
position is  one  of  the  oontroversies  in  this  case.  In  that  cod- 
troversy,  the  persons  entitled  under  the  residuary  disposition 
have  a  direct  interest.  One  of  the  questions  in  dispute  is, 
whether  the  complainants  are  entitled  to  have  support  and 
maintenance,  having  regard  to  the  entire  residuary  estate. 
On  this  question,  the  beneficiaries  under  the  residuary  clause 
are  entitied  to  be  heard.  A  deoree  against  the  oxecutor  in 
this  suit  would  be  no  answer  to  a  suit  by  the  persons  entitled 
under  the  residuary  clause  for  immediate  distribution.  The 
case  is  .therefore  subject  to  the  rule,  that  in  a  suit  which  re- 
lates to  the  residuary  estate,  all  persons  interested  in  the  resi- 
due must  be  made  parties:  Sherrit  v.  Birch^  3  Bro.  C.  C.  229; 
Parsons  v.  NeeiUej  3  Bro.  C.  C.  366;  Bmm  v.  Richetts,  S  Johns. 
Oh.  558;  8  Am.  Dea  567;  Dewnie  v.  Fawning^  4  Id.  199;  Ds 
BaH  V.  DsHaH,  3  N.  J.  Eq.  471;  Keder  v.  Keder,  11  LL  458. 
In  Dandridge  v.  Washingtan^  2  Pet.  370,  the  testator,  after  sev- 
eral devises  and  bequeste,  directed  that  the  rest  and  residue 
of  his  estate  should  be  sold  by  his  ezeoutors  and  invested, 
and  the  interest  thereof  ap{died  to  the  education  of  his  three 
nephews,  Bartholomew  Henly,  Samuel  Henly,  and  John  Dan- 
dridge. He  then  provided  that,  debte  and  legacies  being  paid, 
and  the  education  of  his  nephews  bdjig  comjdeted,  the  residu- 
ary estate  should  be  divided  among  onrtain  persons.  On  a 
bill  filed  by  Dandridge  for  support  against  the  executors,  it 
was  held  that  the  residuary  legatees  were  not  neoessary  parties. 
In  that  case,  there  was  no  dispute  involving  the  coostnictioD 
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of  the  will  or  the  fond  out  of  which  rapport  wae  to  be  fur- 
nished. The  only  controversy  was  with  respect  to  the  amount 
which  should  be  applied  to  that  purpose.  In  that  controversy, 
the  rasidoary  legatees  were  interested  only  consequentially, 
and  it  was  properly  held  that,  in  such  a  controversy,  the  ex- 
ecutors were  their  representatives,  and  that  the  residuary 
legatees  were  not  necessary  parties.  In  its  circumstances, 
that  case  differs  radically  from  the  present  case.  But  the 
•court  also  held  that  the  complainant's  suit  was  imperfect  in 
the  fact  that  the  other  two  nephews,  who  were  entitled  to  par- 
ticipate with  the  complainant  in  the  fund  applicable  to  their 
education,  were  not  made  parties  to  the  suit.  The  same  im- 
perfection exists  in  the  present  suit.  James  Patterson,  a  son 
of  Sarah,  who  is  equally  entitled  with  the  complainants  to 
participate  in  the  fund  set  apart  £Dr  the  support  and  mainte- 
nance of  her  children,  is  not  made  a  party,  nor  is  there  any 
averment  of  a  reason  which  would  exclude  him  from  consid- 
eration in  the  disposition  of  the  fund  set  apart  for  the  common 
benefit  of  the  children  of  Sarah.  The  nature  of  this  suit  re- 
quires that  all  who  are  interested  in  the  residue  should  be 
made  parties. 

2.  That  the  interlocntory  decree  which  settled  the  merits 
of  the  case  was  made  without  the  appellant  being  properly 
brought  into  court,  and  without  opportunity  being  allowed 
him  to  present  the  merits  of  his  defense.  The  petition  pre- 
sented to  the  chancellor  was  not  an  application  for  a  rehearing. 
A  rehearing,  strictly  speaking,  is  simply  a  new  hearing,  and  a 
new  consideration  of  the  case  by  the  court  in  which  the  suit 
was  originally  heard,  and  upon  the  pleadings  and  depositions 
already  in  the  case.  An  order  denying  a  rehearing  in  this 
sense  would  not  be  an  appealable  order.  The  case  could  be 
reheard  upon  the  merits  on  an  appeal  from  the  original  decree, 
and  the  party  would  not  be  injured  or  aggrieved,  within  the 
meaning  of  the  statute,  by  the  chancellor's  refusal  to  rehear 
and  reconsider  it.  The  defendant's  application  was  of  a 
totally  different  character.  He  complained  that  the  solicitor 
who  appeared  for  him  appeared  without  authority;  that  the 
stipulation  filed  did  not  present  the  merits  of  the  case,  and 
that  he  had  not  any  opportunity  to  present  his  evidence. 
These  {acts  are  set  out  in  the  defendant's  petition,  which  is 
verified  by  affidavits,  and  uncontradicted. 

On  the  facts  presented  by  this  petition,  the  decree  was  not 
•only  made  in  a  suit  in  which  the  defendant  was  not  summoned, 
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and  to  which  he  never  appeared,  but  also  upon  a  record  which 
did  not  present  the  merits  of  the  case. 

The  testator  designated  the  fond  from  the  produce  of  which 
the  support  and  maintenance  of  the  children  of  his  daughter 
Sarah,  during  minority,  should  be  made.  But  he  vested  in 
his  executor  the  exercise  of  judgment  with  respect  to  the 
amount  which  should  be  necessary  therefor.  He  also  dele- 
gated to  his  executor  the  power  to  pay  to  any  grandchild,  on 
attaining  majority,  a  fair  and  just  proportion  or  share  of  the 
residuary  estate,  if  in  the  judgment  of  the  executor  it  would 
be  for  the  advantage  of  such  grandchild.  The  powers  granted 
are  in  the  nature  of  trusts,  but  nevertheless  they  are  discre- 
tionary in  the  sense  that  they  are  to  be  executed  by  the  exec- 
utor in  the  exercise  of  his  judgment.  Where  the  power  given 
to  trustees  is  wholly  discretionary  to  do  or  not  to  do  a  particu- 
lar thing,  in  their  discretion,  the  court  has  no  jurisdiction  to 
lay  a  command  or  prohibition  upon  the  trustees  as  to  the 
exercise  of  that  power,  provided  their  conduct  be  bcna  fide^ 
and  their  determination  is  not  influenced  by  improper  motives: 
2  Lewln  on  Trusts,  8th  ed.,  612.  Where  liie  power  is  coupled 
with  a  trust  or  duty,  the  court  will  enforce  a  proper  and  timely 
exercise  of  the  power;  but  if  it  be  given  upon  a  trust  to  be 
exercised  in  the  discretion  or  upon  the  judgment  of  the  trus- 
tee, the  court  will  not  interfere  with  the  trustee's  discretion  in 
executing  the  trust,  unless  he  has  exercised  his  discretion 
txala  fide:  French  v.  Davideon^  4  Madd.  396,  402;  Pink  v.  De 
Thuieeyy  2  Id.  157,  163;  Walker  v.  Walker,  6  Id.  424,  426; 
Livesey  v.  Harding,  Tam.  460;  DtmgUu  v.  Andrewe,  8  Jur.  949; 
Wain  V.  EaA  of  Egmant,  8  Mylne  A  K.  446;  Coetabadie  v. 
Coetabadiey  6  Hare,  410;  Potter  v.  Chapman^  Amb.  98,  99; 
Kekewich  v.  Marker,  3  Macn.  &  Q.  811;  2  Perry  on  Trusts, 
sec.  511. 

A  court  of  equity  may  make  an  allowance  for  maintenance 
out  of  the  income  of  an  estate  given  to  a  trustee  for  an  infant^ 
although  the  instrument  creating  the  trust  contains  no  pro- 
vision for  maintenance,  and  there  is  a  direction  that  the  inter<> 
est  shall  accumulate;  and  in  making  such  allowance,  the 
court  will  be  governed  entirely  by  a  consideration  of  the 
amount  of  the  infant's  estate  and  the  expenditure  required  for 
the  maintenance  of  the  infant  in  his  station  and  condition  in 
life:  2  Perry  on  Trusts,  sec.  615;  2  Lead.  Gas.  Bq.  711,  714, 
716;  notes  to  Eyre  v.  Oounteee  of  Shreumbwry.  But  another 
principle  applies  where  the  testator  has  himself  provided  for 
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the  support  and  maiatenance,  and  has  directed  that  so  much 
of  the  income  of  a  fund  in  the  trustee's  hands  should  be  ap- 
plied therefor  as  in  the  judgment  of  the  trustee  might  be 
necessary  for  that  purpose,  especially  where  the  fund  itself 
ultimately  goes  to  other  beneficiaries,  and  is  subject  to  a  power 
in  the  trustee,  in  his  discretion,  to  anticipate  the  distribution 
of  the  fund.  In  such  cases,  the  court  will  not  take  upon  itself 
to  regulate  the  maintenance,  but  will  leave  it  to  the  judgment 
of  the  trustee,  and  will  not  interpose  if  the  trustee  has  exer- 
cised a  discretion  within  the  limit  of  a  sound  and  honest  exe- 
ccj^on  of  the  trust:  2  Lewin  on  Trusts,  614;  Livesey  v.  Harding, 
Tam.  460;  Douglas  v.  AndrewB^  3  Jur.  949;  Cosiahadie  ▼.  CoBta- 
badie^  6  Hare,  410;  Brophy  v.  Bellamy ^  L.  R.  8  Ch.  App.  798; 
Tempest  v.  Lord  CamoySj  L.  R.  21  Ch.  Div.  571. 

In  Cosiahadie  y.  Cosiahadie^  supra^  the  testator  gave  all  his 
real  and  personal  estate  to  his  wife,  upon  trust,  that  she  should 
receive  the  rents  and  profits,  and  pay  and  apply  the  same  to 
her  own  use  and  to  the  use  of  the  children  of  their  marriage, 
agreeably  and  according  to  her  own  discretion,  during  her  life 
A  bill  was  filed  by  an  unmarried  daughter,  complaining  that 
the  widow,  in  order  to  save  money  out  of  the  estate,  had  treated 
her  children  harshly,  and  that  the  complainant  for  that  reason 
had  been  compelled  to  live  with  other  members  of  her  family, 
and  partly  to  depend  upon  their  bounty,  and  alleging  that  the 
sums  allowed  to  her  by  her  mother  were  not  sufficient  to  pro- 
cure for  her  those  comforts  and  enjoyments  to  which  she  was 
accustomed  during  the  life  of  the  testator,  and  which  the 
estate  left  by  the  testator  was  large  enough  to  aflbrd.  The 
bill  prayed  an  account,  and  that  the  defendant  might  be 
dftreed  to  pay  to  the  complainant,  out  of  the  rents,  issues, 
and  profits,  such  a  sum  as  should  appear  to  be  proper  in  the 
circumstances  of  the  case.  The  defendant  answered,  denying 
the  harsh  treatment  complained  of,  and  insisting  as  well  on 
the  discretion  which  the  testator  had  given  her  as  on  the  pro- 
priety with  which  it  had  been  exercised. 

Sir  James  Wigram,  V.  C,  commenting  on  the  discretionary 
power  given,  said:  ''The  testator  may  limit  and  circumscribe 
the  interests  which  he  beqbeaths  to  his  children  as  he  may 
think  proper,  and  the  court  cannot  enlarge  the  interest  which 
he  has  given.  If  the  gift  be  subject  to  the  discretion  of  an- 
other person,  so  long  as  that  person  exercises  a  sound  and 
honest  discretion,  I  am  not  aware  of  any  principle  or  any 
authority  upon  which  the  court  should  deprive  the  party  of 
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that  discretionary  power.  Where  a  proper  and  honest  discre- 
tion is  exercised,  the  legatee  takes  all  that  the  testator  gave  or 
intended  that  he  should  have;  that  is,  so  much  as,  in  the  hon- 
est and  reasonable  exercise  of  that  discretion,  he  is  entitled  to. 
But,  consistently  with  the  plaintiff  having  an  interest  sabject 
to  the  mother's  discretion,  she  has  a  right  ....  to  a  discov- 
ery of  all  the  acts  which  have  been  done  and  the  reasons  for 
doing  them,  which  the  defendant  may  be  able  to  give.  8he 
has  that  right  in  order  that  the  court  may  be  able  to  see 
whether  the  discretion  which  has  been  exercised  by  the  party 
intrusted  with  it  is  within  the  limits  of  a  sound  and  honest 
execution  of  the  trust.  Beyond  that  I  am  not  aware  that, 
because  a  pers<xi  who  takes  an  interest  in  property,  subject  to 
the  discretion  of  another,  is  dissatisfied  with  the  exercise  of 
that  discretion,  therefore  the  court  will  take  it  away  from  that 
party  and  assume  itself  to  exercise  it  If  a  bill  be  filed,  the 
court  will,  of  course,  inquire  into  the  acts  which  have  been 
done  in  the  administration  of  the  trust,  and  may  possibly  (as 
has  been  done  in  many  cases)  require  the  trustee  to  exercise 
the  discretion  under  the  view  of  the  court" 

A  court  of  equity  will  examine  into  the  conduct  of  a  trustee 
in  the  execution  of  his  discretionary  powers,  and  will  assume 
control  over  the  trustee's  conduct,  and  if  need  be,  will  take 
upon  itself  the  execution  of  the  trust  But  the  court  will  ex- 
ercise this  prerogative  with  great  caution,  and  will  not  dis- 
place the  trustee  from  exercising  his  functions,  unless,  upon  a 
consideration  of  the  reasons  and  grounds  upon  which  he  has 
acted,  it  appears  that  he  has  abused  his  trust,  and  that  his 
acts  in  the  premises  have  not  been  within  the  limits  of  a  sound 
and  honest  execution  of  the  trust  In  this  case,  the  execu%>n 
of  the  trust  has  been  taken  from  the  trustee  and  delegated  to 
a  master  in  a  suit  of  which  the  trustee  had  no  knowledge,  and 
by  a  decree  made  ez  parte  and  without  an  answer,  which  would 
have  enabled  the  trustee  to  submit  the  grounds  and  reasons 
upon  which  he  acted.  In  In  re  Lofthouaej  L.  R.  29  Ch.  Div. 
921,  the  court,  having  disapproved  of  the  amount  allowed  by 
the  trustees  for  the  maintenance  of  an  infant,  under  a  power 
of  this  character,  suspended  judgment  to  allow  the  trustees  to 
make  a  new  offer,  which  the  court  approved  in  the  place  of 
the  sum  ordered  by  the  vice-chancellor.  In  re  Qadd^  L.  R.  23 
Ch.  Div.  134,  and  Tempest  v.  Lord  Camoye^  L.  R.  21  Ch.  Div. 
671,  are  illustrations  of  the  reluctance  of  the  court  to  interfere 
with  the  discretionary  powers  of  a  trusteci  although  it  may 
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disapprove  of  the  trustee's  acts.  From  the  bill  in  this  case  it 
appears  that  there  was  a  dispute  with  respect  to  the.  fund, 
firaim  the  income  of  which  the  complainants  were  entitled  to 
support.  That  controversy  being  decided,  the  judgment  of 
the  executor  with  respect  to  the  amount  necessary  for  the 
complainants'  support  and  maintenance  remained  as  a  sub- 
stantial discretioDary  power  to  be  exercised  by  the  executor. 
Every  allegation  of  fact  in  the  bill  may  be  true,  and  yet  there 
may  be  no  substantial  grounds  on  which  to  take  from  the 
defendant  the  discretionary  powers  conferred  on  him  by  the 
testator. 

The  order  denying  the  defendant's  application  for  leave  to 
appear  and  answer  is  an  api)ealable  order  within  principles 
heretofore  adjudged:  Camden  and  AmboyR.  iZ.  Co,  v.  Stewarif 
21  N.  J.  Eq.  484;  Woodtoard  v.  BuUoelj  27  Id.  507;  Day  v.  Al- 
laire,  31  Id.  808,  815;  Beaeh  v.  FuUon  Banky  2  Wend.  225. 

Nor  did  the  defendant  lose  his  right  to  a  hearing  upon  the 
ments  by  laches  or  waiver.  The  merits  of  the  case  were  sub- 
stautially  disposed  of  by  the  interlocutory  decree,  and  the  de- 
fendant had  no  knowledge  of  the  pendency  of  the  suit  until 
after  that  decree  was  made.  He  appeared  before  the  master 
upon  advice  that  he  could  then  present  his  case,  and  had  no 
knowledge  that  he  was  foreclosed  untU  about  the  time  of  the 
hearing  on  exceptions  to  the  master's  report,  and  he  then  first 
learned  how  he  had  been  brought  before  the  court,  and  the  na- 
ture, particulars,  and  character  of  the  admissions  that  had 
been  made  in  his  behalf,  and  he  thereupon  promptly  made 
this  application. 

There  should  be  a  reversal,  and  the  record  be  remitted,  to 
the  end  that  the  bill  may  be  amended  in  the  matter  of  parties, 
and  that  the  defendant  be  allowed  to  plead,  answer,  or  demur 
thereto.  ^^^ 

PauATOBT  Tbotzs;  Sm  note  to  Harrimm  v.  Hmrimmfs  Adrn'r^  U  Am. 
Deo.  872-379. 

OmTBoixaro  Dwnamoif  orXsmrm.— Fonnerlyooartsof  oqnitymper- 
Tiled  uid  oontroUed  the  exeraee  of  diierotuniaTy  powen  by  tnutoee:  Perry 
on  Tmetiy  mo.  510.  At  the  present  time,  this  enthority  le  uniTwielly  de- 
nied: Id.  511.  Bat  the  diacretion  of  tmeteee  may,  without  impropriety,  be 
likened  to  that  of  Jndget.  It  is  not  an  arbitrary  diicretioo.  It  does  not  in- 
olnde  the  muestrained  power  to  do  what  the  trostee  pleases.  To  extend  it 
that  far  is  to  make  it  a  means  of  destroying  the  tmst  which  it  was  intended 
to  aid  and  maintain.  The  trustee,  instead  of  doing  merely  what,  in  his 
present  eironmstances,  he  chooses  to  do^  in  deference  to  his  interests  or  indi* 
aatioos^  is  te  do  that  which  bis  honest,  disinterMted  judgment  approres,  or 
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oaght  to  approre.  He  nmst  not  act  nnder  the  impnlaei  of  fraud,  coHnirion, 
or  self -interest.  "  A  person  having  a  power  most  ezeonte  it  UmaJUte  for  tbm 
end  designed,  otiierwiae  the  appointment,  alihomgh  nnimpeachable  at  law. 
will  be  held  cormpt  and  void  in  equity  ";  or,  as  was  said  by  Lord  Westboij 
in  Duhe  (/  PorOand  y.  Topham^  11  H.  L.  Gas.  54,  "the  donee  under  the 
power  must,  at  the  time  of  the  exercise  of  the  power,  and  for  any  purpose 
for  which  it  is  used,  act  with  good  faith  and  sincerity,  and  with  an  entire  and 
single  view  to  the  real  purpose  and  object  of  the  power,  and  not  for  the  pnrpoee 
of  accomplishing  or  carrying  into  effect  any  bye  or  sinister  object  (I  mean 
sinister  in  the  sense  of  its  being  beyond  the  purpose  and  intent  of  the  power) 
which  he  may  desire  to  effect  in  the  exercise  of  the  power ":  See  note  to 
Akun  ▼.  Bdcher,  1  Lead.  Gas.  Eq.,  4th  Am.  ed.,  678-605. 

**  Whenever  the  law  oan  control  the  exercise  of  a  discretioiiary  power,  t* 
will  do  so;  as  where  a  trustee  has  power  to  expend  the  principal  of  an  estate 
for  the  benefit  of  a  poor  woman,  'if  urgent  necessity  should  rsquire,'  it  wae 
held  that  the  court  could  compel  the  execution  of  thepower.  So  also  courts 
can  interfere  and  prevent,  by  injunction  or  decree,  an  abusive,  fraudulent^ 
collusive,  illasive,  or  other  improper  exercise  of  a  discretionary  power.  To 
determine  what  is  an  abuse  of  a  discretionary  power,  or  what  is  a  fraadnlsaft 
or  improper  extscution  of  it,  is  frequently  a  matter  of  great  difficulty.  In 
the  nature  of  things,  only  very  general  rules  can  be  laid  down  upon  a  subject 
where  so  much  must  depend  upon  the  ftusts  of  each  individual  case.  Some 
general  propositions  have,  however,  been  stated.  It  has  been  said:  1.  That 
where  apower  of  electing  has  been  given  trustees,  as  to  the  rii^ts  of  tiiird 
persons,  they  are  bound  to  exercise  such  power  most  beneficially  lor  the  ctttmm 
qv€  iruU;  2.  Reference  must  be  always  had  in  the  exeontion  of  a  power,  to 
the  end  or  purpose  intended  by  the  creator  of  the  power,  and  this  end  or 
purpose  must  be  gathered  from  a  construction  of  the  written  instrament; 
and  a  power  must  always  be  executed  tena  Jide,  to  the  end  and  for  the  pur-  • 
pose  designed;  3.  A  power  cannot  be  executed  in  favor  of  the  donee  of  the 
power,  or  of  his  family,  unless  the  instrument  specially  anthoriM  him  to  do 
so;  4.  The  donee  of  the  power  cannot  execute  it  for  any  pecuniary  gain,  di* 
rectly  or  indirectly,  to  himself;  nor  5.  Gan  he  exercise  it  for  any  pnipose  per- 
sonal to  himself  "t  Periy  on  Trusts^  seo.  511  a. 


Blakb  V.  Flatlbt. 

144  Nbw  Jbbsbt  Bqditt,  mj 

SPIOinO  PXBVORlCAKaB  WILL  NOT  BB  DnSRKBD  WRBBB  VHI  VaIATM  OW  THB 

Real  Propxbtt  of  which  a  conveyance  is  sought  is  so  small  as  to  amount 
to  little  more  than  the  usual  costs  of  an  undefended  suit  in  chancery, 
unless  there  are  some  special  circumstances  showing  that  the  property 
has  a  special  value  to  the  complainant. 

Bill  for  specifio  performance  of  a  contract  to  convey  to  com- 
plainant certain  lands.  The  wife  of  defendant  refused  to  join 
in  any  conveyance;  and  the  court  found  that  her  refusal  was 
not  attributable  to  any  fraud  of  her  husband.  Decree  against 
the  husband  alone,  with  costs,  but  without  indemnity. 
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Z).  J.  Pa7icoa9tf  for  the  appellants. 
Alfred  Flanders^  for  the  respondent. 

ScuDDEB,  J.  A  bill  was  filed  for  the  specific  performance 
of  a  contract  in  writing,  signed  bj  the  defendant  John  Blake« 
to  convey  a  lot  of  land  for  the  sum  of  fifty-five  dollars,  to  be 
paid  in  cash  when  the  purchaser  received  his  deed.  Five 
dollars  were  paid  on  signing  the  contract.  The  land  is  de- 
scribed in  the  receipt  given  and  memorandum  of  sale  as  a  lot 
of  land  near  lands  of  Michael  Haggerty.  It  appears  in  the 
evidence  that,  before  the  writing  was  signed  by  Blake,  the  lot 
was  examined  and  designated  by  the  parties,  and  there  is  no 
dispute  or  difficulty  as  to  the  exact  location  of  the  land  in- 
tended to  be  conveyed,  for  a  more  particular  description  is 
given  in  the  bill  of  complaint,  and  admitted  in  the  answer  to 
be  correct.  The  defendant  Blake  further  ofiers  in  his  answer 
to  make  the  conveyance  required,  as  he  has  always  been  will- 
ing to  do;  but  his  wife  refuses  to  execute  the  deed.  Both  say 
that  she  had  no  knowledge  of,  and  never  gave  her  consent  to, 
the  contract  for  a  conveyance.  The  decree  directs  a  deed  t6 
be  made  by  Blake  to  the  complainant,  not  by  his  wife,  and 
does  not  require  any  indemnity  against  her  subsequent  acts, 
as  no  sufficient  evidence  of  fraud  or  collusion  was  shown.  It 
gives  the  costs  of  suit  to  the  complainant  against  Blake,  and 
dismisses  the  bill  as  to  the  wife,  but  without  costs  to  her  or 
the  complainant. 

It  appears  from  this  statement  of  the  case  that  the  real 
grievance  of  which  the  defendants,  who  have  taken  this  ap- 
peal, may  justly  complain  is  the  imposition  of  a  large  bill  of 
costs  upon  each  of  them.  It  might  be  said  that  the  court  can 
properly  relieve  the  defendants  by  reversing  the  decree  for 
costs,  and  putting  them  on  the  complainant,  who  gets  by  the 
decree  only  what  he  might  have  had  without  controversy, — 
the  title  of  the  husband  to  the  lot  of  land.  This,  however, 
would  not  reach  the  question  which  has  been  mainly  consid- 
ered by  us  in  this  case,  but  was  overlooked  in  the  court  below, 
though  pleaded  in  the  separate  answers,  and  the  same  benefit 
claimed  as  if  each  had  demurred  to  the  complainant's  bill. 
This  question  is,  whether  it  is  correct  practice  for  a  court  of 
equity  to  compel  a  specific  performance  of  a  contract  for  the 
conveyance  of  land  where  the  purchase  price  is  so  small  as  to 
be  but  little  more  than  the  usual  costs  of  an  undefended  suit 
in  the  cou^t  of  chancery, — less,  in  fact,  than  the  complainant's 
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taxed  ooetB  in  this  oasef  and  no  speoial  equity  is  shown  in  the 
bill.  The  lot  described  is  a  smaU,  unimproved  piece  of  land, 
without  any  peculiar  value  to  the  complainant  for  business 
purposes,  or  by  any  connection  with  his  other  property,  or  for 
any  use  to  which  he  may  wish  to  apply  it.  A  case  may  be 
conceived  where  a  smaU  lot  of  land,  of  little  value  to  others, 
might  be  so  located  as  to  be  an  important  possession  to  a  pur- 
chaser. In  such  case,  his  claim  for  a  conveyance  would  be 
based  on  his  equity  to  have  it,  because  no  other  adequate  re- 
lief could  be  given  to  him.  This  is  the  original  foundation  of 
the  jurisdiction  of  courts  of  equity  to  compel  a  specific  per- 
formance of  contracts  for  the  conveyance  of  land.  A  wider 
rule  has  been  adopted  in  many  cases;  and  it  is  said  that 
where  a  contract  respecting  real  estate  is,  in  its  nature  and 
circumstances,  unobjectionable,  it  is  as  much  a  matter  of 
course  for  courts  of  equity  to  decree  a  specific  performance  of 
it  as  it  is  for  a  court  of  law  to  give  damages  for  the  breach 
of  it:  HaU  v.  Warreny  9  Yes.  605;  Cfreenaway  v.  AdamSf  12  Id. 
896;  King  v.  flawwZeon,  4  Pet.  811;  1  Story^s  Eq.,  sees.  750, 751. 

But  it  is  also  held  that  courts  of  equity  will  not  interfere  to 
decree  a  specific  performance  except  in  cases  where  it  would 
be  strictly  equitable  to  make  such  a  decree.  Whether,  there- 
fore, the  contract  shall  be  enforced  specifically  must  rest  in 
the  sound  and  reasonable  discretion  of  the  court,  depending 
on  the  equity  of  the  particular  case,  and  the  nature  of  the  ob- 
jections to  it.  It  must  determine  what  are  the  objectionable 
circumstances  which  will  control  its  jurisdiction  in  such  cases, 
within  the  established  rules  of  equity,  though  none  of  these 
rules  are  of  absolute  obligation  and  authority  in  all  cases: 
OarisB  v.  Gariaa,  16  N.  J.  Eq.  79;  Pinner  v.  Sharp,  23  Id.  274; 
Locander  v.  Xounsftery,  24  Id.  417;  Plummer  v.  Keppler,  26  Id. 
481;  Brown  v.  JJroum,  88  Id.  660;  1  Story's  Eq.,  sea  742. 

It  is  a  serious  objection  to  the  exercise  of  the  extraordinary 
jurisdiction  of  the  court  in  this  case  that  there  is  not  an  alle- 
gation in  the  bill  of  complaint,  nor  a  single  fact  in  the  evi- 
dence, to  show  that  the  complainant  would  be  in  a  worse 
position  if  he  should  bring  his  action  at  law  to  recover  dam- 
ages for  a  breach  of  this  agreement,  nor  a  reason  given  for 
burdening  the  defendants  with  large  bills  of  costs  in  such  a 
small  matter.  An  action  for  damages,  where  the  amount  that 
can  be  reasonably  claimed  is  so  little,  must,  by  statute,  be 
brought  in  an  inferior  court  of  law,  where  the  costs  are  much 
less  than  in  the  higher  courts  of  law  or  equity. 
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To  permit  the  complainant  to  evade  thia  Biatutory  limita- 
tion of  costs  by  bringing  his  action  in  a  higher  court,  and 
claiming  a  remedy  there  which  does  not  appear  to  be  in  any* 
way  more  beneficial  to  him,  would  be  contrary  to  the  policy  of 
the  law,  and  unjast  in  its  resolL  If  this  decree  is  alBSrmed, 
the  defendant  will  lose  the  whole  purchase  price  of  his  land 
in  costs,  and  the  complainant  be  in  no  better  position  than  if 
he  had  pursned  his  lees  expensive  remedy  at  law.  The  case 
is  without  precedent  in  th(^  small  value  of  the  land  in  contro- 
versy, and  the  absence  of  any  special  cause  for  its  prosecution 
in  a  oonrt  of  equity.  These  objections  conjoined  are  sufficient 
to  influence  this  court  to  deny  the  relief  which  the  complain- 
ant has  sought  in  his  bill  for  specific  performance. 

The  decree  will  be  reversed,  the  bill  dismissed,  and  costs 
allowed  to  the  defendants. 

Sraoma  PSBVOBMAjras  win  nol  be  deoread  in  fkvor  of  one  who  obtained 
bis  oontnct  by  misrapiennMioa  or  fraad,  tboogh  noh  frwad^  while  it 
pKJndioed  a  third  perty,  did  nol  injnriooaly  effect  the  other  ooutmcUBg 
party:  JTe^y  ▼.  Cmiiral  Pae^  B.  iZ.  Cb.,  74  OaL  657;  6  Am.  St  Bep.  470| 
nor  where  there  ie  not  mntnality  both  in  obligation  and  in  remedys  Iron  Age 
P.  Oo,  T.  Wertem  Unhn  T9I,  Co.^  83  Ala.  496;  3  Am.  St  Bep.  768;  nor 
where  the  oontnct  ia  illegal,  heid,  or  nneoMcionabie;  BwStd  v.  Oarr,  76  Gm. 
822;  2  Am.  St  Bep.  44.  For  aetatementof  the  prindplee  eontroUiiigeoarte 
of  equity  in  deriding  whether  to  grant  or  withhold  the  leliel  of  ^eoifio  per* 
ionnanoe,  aee  note  to  And&rmm  v.  Otmh,  28  Am.  Deo.  423  481. 


Oahfbbll  V.  Roddy. 

[44  KSW  JSBgST  SQUITT,  SM.] 

MimfOAO^  Wbat  ]s.-~A  oooTeyanoe,  awrfgnment»  or  other  instninieni 
tranafening  an  eatate  ia  oenaidered  In  equity  a  mortgage,  if  originally 
intended  aa  eeonrity  for  the  payment  of  money,  whether  SBoh.  intention 
appeara  from  the  aame  inatnunent  or  any  other. 

FiXTUBis.  -^  Stmotore  erected  on  the  land  of  another  becomea  hia  property, 
althongh  built  with  a*Tiew  of  enforcing  an  adverae  right  in  the  land. 

FCETOBBS. — AeaanoiiT  BvrwBBv  a  LAinM>WHXE  Avn  Chra  Avfcmro  Chat- 
TSL  TO  THS  liAif Sb  that  Buoh  chattola  ahall  retain  thdr  eharaeier  of  per- 
aonalty,  ia  efficaoioiia  between  the  partiea  thereto.  Inaomeof  the  atetea 
aooh  agreement  ia  equally  effeotiTO  againat  prior  mortgageea  and  againat 
anbaequent  purehaaera  or  enonmbrancera  having  notice  thereof. 

Moavaaoxsli  Biasr  to  FixTinun  8iJBsa(|irxirn.T  AinrsxiD. — If,  after  the 
execntion  of  a  mortgage,  chattola  which  belong  to  a  third  peraon,  or 
open  which  he  haa  a  chattel  mortgage,  are  affixed  to  the  land,  hia  inters 
eat  or  lien  doea  not  therefrom  become  subject  to  the  prior  mortgage. 
The  ehattola  may  be  detached  notwithatanding  the  objection  of  the  prior 


Digitized  by 


Google 


890  Campbell  r.  Roddy.  [New  Jersey, 

mortgagor,  nnless  saoh  detachment  will  so  injnro  the  freehold  aa  to 
make  it  anbataatially  less  Talnable  tlian  it  would  have  been  had  the 
chattels  nerer  been  attached  thereto. 

/.  D.  BedUj  for  the  appellants. 
A.  V.  Schenekj  for  the  respondents. 

Reed,  J.  The  question  presented  by  this  appeal  arises  out 
of  the  circnmstance  that  a  mortgagor  of  real  property,  after 
making  the  mortgage,  had  annexed  to  the  real  estate  certain 
chattels  in  which  a  third  person  claimed  to  have  an  interest. 
On  a  hill  filed  to  foreclose  the  mortgage,  a  contest  arose  as  to 
the  right  of  the  mortgagee  to  have  all  the  property  applied 
primarily  to  the  payment  of  his  mortgage,  regardless  of  the 
interest  which  any  other  person  may  have  had  in  the  annexed 
property  before  its  annexation. 

The  facts  as  they  appear  more  in  detail  are  the  following: 
Riley  A.  Brick  and  wife  gave  a  mortgage  to  Roddy  and  Mein* 
zers,  trustees,  on  a  certain  lot  of  land,  with  the  buildings  and 
improvements  thereon  erected.  The  buildings  were  designed 
for  use  as  an  iron  foundry.  The  mortgage  was  dated  May  17, 
1880,  and  was  made  to  secure  the  payment  of  notes  to  the 
amount  of  ten  thousand  dollars,  made  by  Brick  to  these 
trustees.  On  May  29th,  twelve  days  after  this  mortgage  was 
executed  by  Brick  and  wife.  Brick  purchased  of  one  Robert 
Campbell  a  large  lot  of  machinery  and  other  personal  property 
for  the  sum  of  thirty  thousand  dollars.  Ten  thousand  dollars 
of  the  consideration  was  paid  in  cash.  Four  promissory  notes 
were  given  by  Brick  to  Campbell,  each  dated  May  1,  1880, 
each  for  the  payment  of  five  thousand  dollars,  and  each  con- 
taining the  following  words:  ''It  is  further  agreed  that  the 
title  to  the  property  for  which  this  note  is  given  shall  remain 
in  said  Robert  Campbell  until  this  note  is  fully  paid." 

As  security  for  a  portion  of  these  four  notes.  Brick  gave  to 
Campbell,  on  the  day  of  the  sale.  May  29th,  a  mortgage  for 
ten  thousand  dollars  on  the  same  real  estate  already  mort- 
gaged to  the  trustees.  The  sale  of  the  chattels  was  evidenced 
by  a  writing  given  by  Campbell,  the  vendor,  to  Brick,  the 
vendee,  also  dated  May  29, 1880.  It  is  a  bill  of  sale  with  the 
following  proviso:  ''  Provided,  however,  that  this  sale  is  made 
upon  the  express  condition  and  agreement  that  in  case  of  de- 
fault of  payment  of  either  of  the  said  notes,  then  this  convey- 
ance  to  be  void  and  of  no  effect,  and  the  possession  of  the 
goods  shall  revert  to  the  party  of  the  first  part" 
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Then  follows  a  power  conferred  upon  the  vendor,  in  sncb 
caee,  to  take  posaession  and  sell,  and  pay  himself  out  of  the 
proceeds^  rendering  the  eurplas,  if  any,  to  the  vendee.  A  part 
of  the  chattels  so  sold  by  Campbell  to  Brick  was,  with  Camp- 
bell's knowledge,  placed  in  the  buildings  on  the  premises 
already  mortgaged  to  the  trustees.  They  were  so  annexed  to 
the  mortgaged  real  estate  that,  as  between  the  mortgagor, 
Brick,  and  the  trustees,  the  mortgagees,  they  became  a  part  of 
the  mortgaged  premises:  BuUer  v.  Page,  7  Met.  40;  39  Am. 
Deo.  767;  Clary  ▼.  Owen^  15  Gray,  522;  Murdoek  ▼.  Giffordj  18 
N.  Y.  28;  WalmsUy  v.  Moor,  7  Com.  B.,  N.  S.,  115. 

There  was,  indeed,  no  denial,  on  the  argument  of  the  appeal, 
that,  as  between  the  mortgagor  and  mortgagee,  the  steam- 
boiler,  engine-jacks,  and  those  chattels  which  the  trustees 
claim  in  their  bill  of  foreclosure  as  part  of  the  real  estate,  were 
80  attached  as  to  become  incorporated  into  the  realty. 

But,  as  already  remarked,  the  contest  is  not  between  the 
mortgagees  of  the  realty  and  a  mortgagor  claiming  that  he  had 
an  interest  in  property  which  he  had  annexed,  and  claiming 
that  that  interest  was  unaffected  by  the  pre-existing  mort- 
gage. A  third  person,  namely,  the  vendor  of  the  chattels, 
claims  that  he  had  an  interest  in  them  which  was  not  lost  or 
impaired  by  reason  of  their  annexation  of  the  mortgaged  real 
estate  by  the  act  of  the  vendee  of  the  chattels,  who  was,  at  the 
tame  time,  the  mortgagor  of  the  real  estate.  It  is  admitted 
that  Campbell  had  an  interest  in  the  chattels  previous  to  their 
annexation.  What  the  character  of  that  interest  was  may 
aflford  some  ground  for  discussion.  If  the  agreement  which  is 
found  in  the  body  of  the  several  notes  is  to  be  resorted  to  for 
the  purpose  of  establishing  the  extent  of  his  rights,  it  appears 
that  the  title  to  all  these  chattels  remained  in  him  until 
divested  by  payment  of  the  notes:  Cole  v.  Berry^  42  N.  J.  L. 
808;  36  Am.  Bep.  511.. 

If,  however,  the  bill  of  sale,  signed  by  both  the  vendor  and 
vendee,  is  the  source  from  which  he  derives  his  interest,  it  is 
difSoult  to  see  how  the  vendor  had  anything,  apart  from  the 
naked  power  to  take  possession  and  sell,  upon  the  happening 
of  a  certain  event.  The  bill  of  sale  did  not  provide  that  the 
title  should  remain  in  the  vendor.  By  its  terms,  the  title 
passed  to  the  vendee  absolutely,  with  the  proviso  that  the  pos- 
session should  revert  to  the  vendor  upon  default  in  payment 
of  the  notes.  A  chattel  mortgage  at  law  arises  only  when  the 
title  rests  with  the  mortgagee,  with  a  defeasance  upon  per- 
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fonnance  of  a  condition.  By  the  terms  of  this  bill  of  sale,  the^ 
title  resided  in  the  vendee,  and  the  vendor  only  retained  a 
right  to  take  possession  and  sell  in  the  fotnre,  which  power 
was  one  not  coupled  with  a  present  interest:  Pctnhatt  t.  BggmrL, 
62  Barb.  367;  Holmes  ▼.  Haa,  8  Mich.  6«;  77  Am.  Dec.  444;  Bam^ 
uy  Y.  Amee^  8  Pick.  236;  Hunt  ▼.  Rowmamer,  8  Wheal  174. 

But  in  reaching  the  intention  of  the  parties  in  respect  to  the- 
character  of  the  sale,  we  mnst  read  the  papers  together,  and 
if,  from  the  langoage  used  in  the  notes,  read  in  conneetion  with 
the  proviso  in  the  bill  of  sale,  it  appears  that  it  was  under- 
stood that  the  title  should  remain  in  the  vendor  but  for  a 
special  purpose  onlj,  namel j,  to  secure  the  notes,  then  the 
transaction  should,  in  equity,  be  regarded  as  a  chattel  mort* 
gage.  It  may  be  laid  down  as  a  general  rule,  sajs  Judge^ 
Story,  subject  to  few  exceptions,  that  whenever  a  conveyance, 
assigment,  or  other  instrument  transfering  an  estate  is  origi* 
Daily  intended  between  the  parties  as  a  security  for  money  or 
for  other  encumbrance,  whether  this  intention  appear  from  the^ 
same  instrument  or  from  any  other,  it  is  always  considered  in 
equity  as  a  mortgage,  and  consequently  is  redeemable  upon 
the  performance  of  the  conditions  and  stipulations  thereof;  2^ 
Story's  Eq.  Jur.,  sec.  1018. 

Coupling  the  clauses  which  I  have  mentioned,  contained  in 
the  contemporaneously  executed  papers,  I  think  that  there  i» 
exhibited  an  intention  to  leave  the  title  in  Campbell  as  a  se> 
curity  only,  with  a  power  of  sale  upon  the  part  of  the  vender, 
and  the  power  to  redeem  by  payment  on  the  part  of  the  ven> 
dee.  This  would  fix  upon  the  transaction  the  character  of  the 
chattel  mortgage. 

The  chattel  mortgi^e  was  not  r^Ied,  in  conformity  with  the> 
statute,  so  as  to  preserve  its  validity  against  creditors  and  pur> 
chasers.  The  mortgage,  however,  was  good  as  between  the 
parties  thereto  at  the  time  of  the  annexation  of  the  chattelSi 
and  the  mortgagees  of  the  real  estate  stand  neither  in  the  light 
of  creditors  nor  of  subsequent  purchasers. 

The  facts,  then,  present  the  bare  question:  What  is  the  po* 
sition  of  a  mortgagee  of  real  estate  into  which  mortgaged 
Ckiattels  have  become  incorporated  by  the  act  of  the  mortgagor, 
subsequent  to  the  execution  of  the  real  estate  mortgage  ? 

The  elementary  rule  of  the  common  law  was,  Qaiequid 
planiatur  solo  solo  cediL  It  may  be  stated,  as  a  rule  of  gpreat 
antiquity,  that  whatever  is  affixed  to  the  soil  becomes,  in 
contemplation  of  law,  a  part  of  it,  and  is  consequeutly  sub* 
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Jected  to  the  same  rights  of  property  as  tne  soil  itself:  Broom's 
MazimSy  268.  But  many  exceptions  have  become  engrafted 
upon  this  rule. 

''  The  law  of  fixtures,''  says  Kent,  "  is  in  derogation  of  the 
original  rule  of  common  law  which  subjected  everything 
afSxed  to  the  freehold  to  the  law  governing  the  freehold, 
and  it  has  grown  into  a  system  of  judicial  legislation,  so  as 
almost  to  render  the  right  of  removal  of  fixtures  a  general 
rule  instead  of  being  an  exception":  2  Kent's  Com.  848. 

The  question  whether  property  is  or  is  not  a  fixture  arises 
most  frequently  between  the  tenant  of  a  particular  estate  and 
those  in  reversion  or  remainder.  As  between  these  parties,  it 
is  held,  by  a  well-settled  line  of  cases,  that  the  intention  of 
the  tenant  making  the  annexation  is  one  of  the  three  tests  to 
be  resorted  to  in  ascertaining  the  nature  of  the  property.  It 
is  equally  well  settled  that  in  instances  aside  from  those,  the 
mental  attitude  of  the  person  making  the  annexation  cannot 
modify  the  legal  efiect  resulting  from  an  incorporation  into 
the  realty  of  that  which  was  personal  property.  Thus  a  struc- 
ture erected  on  the  land  of  another  will  become  the  property 
of  the  owner  of  the  land,  although  built  with  a  view  of  en- 
fi)rcing  an  adverse  right  in  the  land:  Sudbury  v.  Joneg,  8  Cush. 
184;  Lee  v.  Biedon,  7  Taunt.  188;  Wilde  v.  WaUrB^  16  Com.  B. 
637;  OverUm  v.  WUUeUm,  31  Pa.  St  166. 

An  intent  existing  alone  in  the  mind  ct  him  who  makes  the 
annexation,  however,  difi*ers  horn  another  feature,  which  is 
recognized  in  the  cases  as  preserving  the  personal  character 
of  the  property  annexed.  That  feature  consists  in  the  exist- 
ence of  a  mutual  agreement,  express  or  implied,  between  the 
owner  of  the  real  estate  and  the  chattels,  in  respect  to  the 
manner  in  which  chattels  shall  be  regarded  after  their  annex- 
ation. Such  an  agreement  seems  to  be  entirely  efficacious  in 
preserving  the  pers(mal  character  of  the  annexed  chattels  as 
between  the  parties  thereto:  Pope  v.  SkinUe^  45  K.  J.  £q.  39; 
Harlan  v.  Earian^  20  Pa.  Si  803;  Swell  on  Fixtures,  66. 

This  rule,  which  seems  simple  enough  when  applied  to  a 
oausa  arising  between  the  respective  real  and  chattel  owners, 
becomes  more  difficult  of  application  when  the  rights  of  per- 
sons other  than  these  owners  are  involved.  The  additional 
questioQ  then  arises,  how  far  such  an  agreement  between  these 
parties  can  afiect  purchasers,  mortgagees,  or  judgment  credi- 
tors of  the  owner  of  the  real  estate  on  the  one  hand,  or  of  the 
'Chattels  <m  the  other  hand.    The  courts  of  New  York  have 
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accorded  to  an  agreement  between  the  owner  of  land  and  one 
owning  or  having  an  interest  in  annexed  chattels  verj  great 
eflScacy.  Those  courts  hold  that  such  an  agreement  is  valid, 
not  only  against  a  prior  mortgagee  of  the  land,  but  also  against 
a  subsequent  mortgagee  or  purchaser  without  notice.  In  the 
case  of  Tiffl  v.  Hortan,  58  N.  Y.  877,  18  Am.  Rep.  687,  it  was 
held  that  neither  a  precedent  nor  a  subsequent  mortgagee  of 
real  estate  can  claim  property  which  has  been  annexed  to  the 
mortgaged  premises  under  an  agreement  between  the  owner  of 
the  fee  and  the  owner  of  the  chattels,  to  the  effect  that  the 
latter  shall  remain  personalty.  In  Ford  v.  Cobbf  20  N.  Y.  844, 
it  was  held  that  a  duly  filed  chattel  mortgage  upon  iron  salt- 
kettles  and  an  iron  arch-piece  preserved  their  character  as 
chattels  even  against  the  subsequent  purchaser  of  the  land,  to 
which  land  the  owner  had  annexed  the  chattels.  So  the  rule 
in  New  York  seems  settled  that  such  an  agreement  will  affect 
not  only  the  parties  to  it,  but  all  prior  and  subsequent  inter- 
ests in  the  realty. 

The  supreme  court  of  Massachusetts  has  taken  a  different 
view  of  the  force  of  such  an  agreement.  In  Pieree  v.  Oeorge^ 
108  Mass.  78, 11  Am.  Rep.  810,  a  chattel  mortgage  was  given 
on  machinery  which  the  mortgagee  knew  was  to  be  annexed 
to  real  property,  and  after  it  had  been  annexed,  a  mortgage 
was  given  on  the  realty,  and  it  was  held  that  the  real  estate 
mortgagee  could  hold  the  machines  as  a  part  thereofl  In  the 
case  of  Hunt  v.  Bay.  State  Iron  Co.^  97  Mass.  279,  a  question 
arose  in  respect  to  the  effect  of  such  an  agreement  between 
the  owner  of  iron  rails  and  a  railroad  company  which  pur- 
chased  them.  The  query  was,  whether  the  agreement  would 
preserve  the  character  of  the  rails  as  chattels,  after  they  had 
been  affixed  to  the  road-bed,  as  against  a  previous  mortgagee 
of  the  road,  or  a  subsequent  purchaser  without  notice.  It  was 
held  that  the  agreement  to  which  they  were  not  parties  could 
affect  neither  purchasers  nor  prior  mortgagees,  and  as  to 
them,  the  rails  became  real  estate.  So  in  the  supreme  court 
of  Iowa,  in  StUlman  v.  Flenniken^  68  Iowa,  460,  48  Am.  Rep. 
120,  it  was  held  that  such  an  agreement  would  not  affect  the 
rights  of  a  purchaser  of  real  estate  at  a  judicial  sale.  It  may 
be  remarked  that  the  New  York  cases  seem  to  be  in  confusion 
as  to  whether  the  existence  of  a  chattel  mortgage  upon  the 
personalty  at  the  time  of  the  annexation  by  the  mortgagor 
amounts  to  an  agreement  that  the  chattel  shall  remain  such. 

The  case  of  Voorhees  v.  MeOinnia,  48  N.  Y.  278,  holding  that  ' 
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it  did  not  amount  to  an  agreement,  is  apparently  recognized 
in  Tiffi  V.  HoHon^  mtproy  and  left  in  donbt  in  the  last  case  of 
Siason  v.  Bilbardf  75  Id.  542.  I  do  not  regard  this  question 
as  material  in  the  present  cause,  from  the  standpoint  whence 
I  view  it,  nor  do  I  think  it  essential  to  follow  the  doctrine  of 
those  cases  which  give  to  the  agreement  the  greatest  force  in 
preserving  the  chattel  character  of  the  property,  or  of  those 
cases  which  concede  to  the  act  of  annexation  the  greatest 
force  in  transforming  the  chattels  into  realty.  Whether  the 
chattel  mortgage  in  the  present  cause  was  registered  or  un-  ^ 
registered,  it,  as  between  the  parties  thereto,  created  a  lien  in  ' 
favor  of  the  mortgagee  upon  the  engines  and  machinery  mort-  . 
gaged.  The  interest  of  the  mortgagee  of  the  chattels,  as  well 
as  that  of  the  prior  mortgagee  of  the  real  estate,  under  the 
doctrine  respecting  mortgages,  both  real  and  personal,  which 
obtains  in  this  state,  were  mere  seouritiee:  WoodHde  v.  Adama^ 
40  N.  J.  L,  417. 

The  inquiry  naturally  arises,  how  fSur  this  lien  of  the  chattel 
mortgagee  can  be  preserved  after  the  annexation. 

It  will  be  observed  that  the  question  now  presented  di£feni 
radically  from  that  which  would  have  arisen  had  the  real 
estate  mortgage  been  executed  subsequent  to  the  annexation 
of  the  chattels.  As  between  a  lienor  who  consents  to  have 
the  subject-matter  of  his  lien  transmuted  into  a  shape  by 
which  subsequent  purchasers  and  mortgagees  are  liable  to  be 
subjected  to  deceptive  dealings,  there  seems  to  be  no  equitable 
ground  upon  which  the  lien  should  be  recognised  against  an 
innocent  subsequent  mortgagee  or  purchaser  for  value.  The 
entire  spirit  of  our  registry  acts  is  opposed  to  the  notion  that, 
in  such  a  juncture  of  affidrs,  the  real  estate  purchaser  would 
not  be  regarded  as  a  bona  fide  purchaser  against  whom  the 
chattel  mortgage  would  be  void.  But,  as  already  observed, 
the  real  estate  mortgagees  in  the  present  case  held  their  lien 
before  the  attachment  to  the  realty  of  the  mortgaged  chattels. 
It  is  true  that  by  force  of  the  annexation  they  would  become 
subjected  to  the  lien  of  the  real  estate  mortgage  absolutely, 
unless  the  lien  of  the  chattel  mortgagee  intervenes.  Any  prop- 
erty belonging  to  the  mortgagor  which  he  chooses  to  annex  to 
the  mortgaged  premises  becomes  realty.  But  it  is  difficult 
to  perceive  any  equitable  ground  upon  which  the  property  of 
another  which  the  mortgagor  annexes  to  the  mortgaged  prem- 
ises should  inure  to  the  benefit  of  a  prior  mortgagee  of  the 
realty.    The  real  estate  mortgagee  had  no  assurance  at  the 
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time  he  took  hie  mortgage  that  there  would  be  any  acoeesion 
to  the  mortgaged  property.  He  may  have  believed  that  there 
would  be  each  an  acceBBi<m,  but  he  obtained  no  right,  by  the 
terms  of  hie  mortgage,  to  a  lien  upon  anything  but  the  prop- 
erty a8  it  was  conditioDed  at  the  time  of  ite  execution.  He 
could  not  compel  the  mortgagor  to  add  anything  to  it  So 
long,  therefore,  aa  he  is  secured  the  full  amount  of  the  indem- 
nity which  he  took,  he  has  no  ground  for  complaint.  There  is 
therefore  no  inequity  towards  the  prior  real  estate  mortgagee, 
and  there  is  equity  toward  the  mortgagee  of  the  chattels,  in 
protecting  the  lien  of  the  latter  to  its  full  extent,  so  for  as  it 
will  not  diminish  the  original  security  of  the  Hummer.  As 
already  remarked,  the  real  estate  mortgagee  is  entitled  to  any 
annexation  made  by  his  mortgagor  of  his  own  property,  but 
is  not  entitled  to  the  property  of  others.  The  property  of  the 
mortgagor  in  these  chattels,  when  he  made  the  annexation, 
was  an  equity  of  redemption.  So  far  as  this  interest  had  a 
value,  it  became  subjected  to  the  lien  of  the  prior  real  estate 
mortgagee,  but  the  value  of  his  interest  was  the  value  of  the 
prc^rty  subjected  to  the  lien. 

The  supreme  court  of  the  United  States  has  enunciated  a 
rule  which  I  regard  as  analogous  to  the  one  now  prqpounded. 
It  is  in  respect  to  the  acquisition  of  property  by  a  railroad 
company  which  has  already  given  a  m<Mrtgage  upon  its  road 
and  franchises  and  upon  future-acquired  property.  The  doc- 
trine announced  is,  that  the  mortgage  attaches  itself  to  the 
property  in  the  conditicm  in  which  it  comes  to  the  muortgagor^s 
hands.  In  the  language  of  Justice  Bradley,  in  the  case  of 
United  States  v.  New  Orleans  B.  B.  Co.j  12  WalL  862,  it  only 
attaches  to. such  interest  as  the  mortgagor  acquires;  and  if 
he  purchase  property  and  give  a  mortgage  for  the  purchase- 
money,  the  deed  which  he  receives  and  the  mortgage  which 
he  gives  are  regarded  as  one  transaction,  and  no  general  lien 
impending  over  him,  whether  in  the  shape  of  a  general  mort- 
gage or  judgment  or  recognisance,  can  displace  such  mort- 
gage for  purchase-money.  This  rule  was  followed  in  Fcedick 
V.  Sehall,  99  U.  S.  235.  It  is  true  that  in  the  opinions  in  these 
cases  there  is  a  statem^at  that  the  rule  would  be  different  if 
the  articles  upon  which  the  hen  existed  became  incorporated 
into  the  road  itself.  Instances  may  be  imagined  where  the  ex- 
ception so  indicated  would  be  proper.  Where  the  articlee  are 
of  such  a  character  that  their  detachment  would  involve  the 
dismantling  of  an  important  feature  of  the  real^,  their  an- 
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i^exatioQ  might  well  be  regarded  m  an  abandcuiment  of  the 
lien  by  him  who  inxpliedly  asaeuted  to  the  anoexatioo.  Shin- 
gles, lumber,  brick,  to  be  uaed  in  a  baildiiig,  railroad  iron  or 
tiea  to  be  used  in  conatructing  a  railroad,  are  apparent  sam- 
ples of  auch  a  class  of  chattels.  I  am  not  prepaied  to  say, 
however,  that  even  ia  such  instances  there  may  not  be  an 
equitable  method  of  awarding  to  a  prior  mortgagee  of  the 
realty  all  his  rights,  while  preeerving,  In  aoma  degree,  the  in- 
terest of  the  lienor  of  the  chattels.  For,  in  my  view,  the 
equitable  way  of  dealing  with  the  property  is  to  preserve  the 
right  of  the  prior  real  estate  mortgagee  to  the  same  degree  of 
security  which  he  would  have  enjoyed  had  the  property  re- 
mained as  when  mortgaged.  The  preservation  of  that  right 
in  its  full  measure  would,  in  some  instances,  be  entirely  in- 
<;onsistent  with  tbe  recognition  of  any  remaining  adverse  right 
in  an  indistinguishable  portion  of  the  realty.  Tbe  question 
involves  merely  the  practical  application  of  equitable  princi- 
ples to  the  diverse  interests.  I  regard  the  oaae  above  cited  as 
relevant,  because  I  see  no  greater  legal  diffioulty  in  preserving 
the  lien  upon  property  which  would  otherwise  become  sub- 
jected absolutely  to  tbe  lien  of  a  prior  real  estate  mortgage  by 
way  of  accretion  or  estoppel  than  if  it  became  subject  to  such 
mortgage  by  an  express  agreement  that  the  mortgage  shouJd 
•cover  after^acquired  property. 

In  the  practical  application  of  the  equitable  rok  that  the 
lien  on  tbe  chattels  mu&t  give  way  to  the  previous  lien  upon 
the  real  property  in  the  degree  already  indicated*  there  is  no 
difficulty  where  the  anneud  chattels,  as  in  the  pcosent  case, 
Are  a  distuaguishable  and  separable  part  of  the  realtj*  If  tbe 
detachment  of  the  articles  so  anaewd  will  oooseioa  no  damage 
to  the  realty,  then  the  lien  upon  them  can  be  enforced  in  the 
.same  d^ree  as  if  they  had  remaixied  chattels.  If  the  detach- 
ment would  ooeasion  some  diminution  in  the  value  of  the  free- 
hold, as  it  would  have  stood  had  the  attachment  not  been 
made,  then  the  depreciation  must  first  be  made  whole  to  the 
real  estate  mortgagee  beiore  the  right  of  tbe  ehattel  mortgagee 
can  be  recognuad.  So  &r  aaappears  in  the  pieesiit  case,  there 
can  be  no  appreeiable  injury  to  tbe  realty  occasioned  by  the 
removal  of  the  engines  and  chattels. 

It  is  perceived  that  the  view  above  indioated  does  not  rest 
npon  an  agreement  which  preserves  the  chattel  nature  of  the 
engines.  It  rests  upon  an  equitable  preservation  of  the  lien 
npon  chattels  after  they  are  transmuted  into  realty.     The 
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limitation  upon  the  otherwiee  legal  effect  of  the  annezatioD  ia 
merely  to  this  extent  The  mortgagor's  interest  in  the  chat- 
tels is  not  relieved  from  the  legal  result  arising  from  the  an- 
nexation. If  an  engine  worth  ten  thousand  dollars  is  attached 
by  the  mortgagor  of  land  so  as  to  become  a  part  of  the  land,  I 
see  no  reason  why  it  should  retain  its  character  as  personalty 
because  there  happens  to  be  a  previous  chattel  mortgage  upon 
it  for  five  hundred  dollars.  The  equity  of  redemption  is  cov- 
ered by  the  prior  real  estate  mortgage. 

This  view  may  lead  to  an  inquiry,  when  the  occasion  arises, 
whether  such  annexation  will  cause  a  modification  of  the  legal 
remedy  of  the  chattel  mortgagee.  It  may  also,  where,  as 
in  this  case,  only  a  part  of  the  chattels  covered  by  one  chat- 
tel mortgage  are  annexed,  call  for  a  marshaling  of  securities 
for  the  purpose  of  ascertaining  whether  the  portion  annexed 
is  still  liable  for  any  or  what  portion  of  the  sum  still  due 
upon  the  chattel  mortgage.  When,  however,  as  seems  to  be 
probable  in  this  case,  the  totality  of  the  mortgaged  chattels 
will  be  needed  to  answer  the  claims  secured,  the  application  of 
the  rule  is  simple. 

The  conclusion  is,  that  the  decree  below  should  be  reversed, 
and  the  cause  remitted  to  the  court  of  chancery.  If  it  there 
appears  that  the  equity  of  redemption  in  the  chattels  is  value- 
less, that  court  can  exclude  them  from  the  sale  ubder  the  fore- 
closure decree.  If  it  appears  that  there  is  some  valuable 
interest  in  the  equity  of  redemption,  the  court  can  then  either 
confine  the  sale  to  that  interest  so  far  as  the  sale  concerns 
these  chattels,  or  can  order  them  to  be  sold  absolutely,  and 
leave  the  rights  which  the  parties  have  in  them  to  be  adjusted 
in  making  a  disposition  of  the  money  arising  from  the  sale. 

FnoTTBas.  —Owner  of  land  may  reimpreea  the  chumoter  of  personalty  on 
ebattela  which  hare  heoome  flztorea  according  to  the  ordinaiy  mlea  of  law, 
if  they  have  not  become  to  incorporated  into  the  realty  as  to  loee  their  iden* 
tity:  TymmY.  Pott,  lOS  K.  Y.  217;  2  Am.  St  Bep.  409.  Chattels  annexed 
to  realty,  which  are  sabjeot  to  a  chattel  mortgage,  remain  sabject  to  sudi 
mortgage  as  against  every  person  having  notice  thereof:  Sowim  v.  Ordg,  26 
Iowa,  1S6;  96  Am.  Dec  125;  7\^  v.  iTcnim,  63  N.  Y.  SH;  13  Am.  Bep.  6S7. 
But  persons  acquiring  an  interest  in  or  lien  upon  real  estate,  whcee  equities 
are  those  of  a  bana/de  pnrehaser  for  value,  cannot  be  affected  by  agreements 
that  fixtures  annexed  to  the  land  shall  be  regarded,  notwithstanding  such 
annexation,  as  pencnalty:  Sitnmm  v.  JPfwmflhm,  68  Iowa,  460;  43  Am.  Bsp^ 
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BBims  V.  JOHM. 

t4i  Ihrar  JHMT  MDOT,  lUL] 

ILuM^ortUfigMtoiiMlwttiawiiiTdL  ▲  ddkmded  ptHjf  hM  tat 
one  elaotioQ  to  rtmAad^  and  most  exeroiM  thftt  dMtim  with  r— tanibto 
promptitote  after  diaoovering  tha  fraad«  Whan  ha  onoa  alcoti^  ha  maal 
abide  by  hia  deoiaioiu 
Sucnow  voT  TO  Baam  a  Oortbaov  on  tbb  QnMm  ov  Aulvd  mat 
Bx  I97IBBSD  tnm  payoMiiti  of  porvhaaa-moMy  aftar  aolioa  of  the 
frand,  or  from  eontJanhig  to  deal  with  the  properly  aa  if  no  innd  «i« 
isted. 

Bill  to  foreclose  a  mortgage  od  a  skatmg-rink  which  tha 
complainants  had  sold  to  the  defendants.  Cro6S*bill  was  filed 
seeking  a  rescission  of  the  contract  of  sale,  and  relief  from  the 
mortgage  on  the  grpund  of  fraud  in  effecting  the  sale.  DeoMe 
foreclosing  the  mortgage,  and  dismissing  the  oross-bilL 

Elwood  S.  Leary  and  Ludlow  MeOarter,  for  the  appeUants. 
Craig  A.  Marshy  for  the  respondent. 

The  Chancbllob.  On  the  14th  of  Febmarj,  1886,  the  re- 
spondent agreed  to  sell  to  the  appellants  his  dtating-rink,  at 
Plainfield,  in  this  state,  for  the  sum  of  ten  thoosaad  doUarSi 
five  thousand  dollars  of  which  was  to  be  paid  in  cash,  and  the 
other  five  thousand  dollars  was  to  be  secured  by  a  chattel 
mortgage  upon  the  rink,  and  paid  in  monthly  payments  of 
not  less  than  three  hundred  dollars  each,  aa  or  before  April  1, 
1886. 

When  the  agreement  was  completed,  the  appellants  were 
put  in  possession  of  the  purchased  property,  and  a  week  later 
paid  five  thousand  dollars,  received  a  bill  of  sale  of  the  rink, 
and  gave  their  chattel  mortgage  to  secure  the  five  thousand 
dollars  remaining  unpaid. 

To  a  bill  to  foreclose  that  mortgage,  filed  in  Septemberi 
1886,  the  appellants  set  up  by  answer  and  cross-bill  that  they 
were  defrauded  by  the  respondent  at  the  sale  of  the  rink  by 
his  misrepresentation  of  the  profits  that  he  had  received  from 
it,  and  the  character  of  its  patrons.  They  allege  that  he  de- 
clared that  his  net  profits  from  his  operation  of  the  rink  had 
been  one  thousand  dollars  per  month,  and  that  the  rink  was 
patronized  by  numbers  of  the  most  respectable  people  in 
Plainfield. 

They  admit  that  within  a  week  from  the  time  they  took 
possession  of  the  rink,  they  discovered  that  the  conduct  of 
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some  of  the  respoDdent's  employees  with  disreputable  char- 
acter, who  were  attowed  to  frequent  fbe  place,  had  driven 
away  many  of  the  belter  elaae  cf  pstroae;  and  it  abundantly 
appMrs  by  tha  proofB  that  they  also  speedily  fouid  out  that 
the  net  piofits  to  be  derived  from  the  link  were  inconsiderable 
in  comparison  with  a  net  profit  of  one  thousand  dollars  per 
month.  So  great,  indeed,  is  the  disparity  between  the  appel- 
lante'  receipts  and  the  prafito  idiich  they  allege  the  respcmd- 
ent  claimed  to  have  received,  that  it  was  plainly  impossible 
for  his  representations  to  have  been  true.  Notwithstanding 
these  discoveries  had  been  made  on  April  2,  1885,  the  appel- 
lants paid  the  respondent  three  hundred  dollars  on  account 
of  his  mortgage,  and  on  the  13th  of  June  the  farther  sum  of 
six  hundred  dollars,  and  thereafter  repeatedly  promised  to 
pay  him  the  full  amount  secured  by  the  mortgage,  and  until 
foreclosure  of  the  mortgage  was  commenced,  fiuled  even  to 
intimate  to  him  that  they  had  been  defrauded.  During  the 
time  that  elapsed  between  the  discoveries  of  the  fraud  and  the 
foreclosure  they  dealt  with  the  property  as  their  own,  made 
cbaij^es  in  it  and  in  the  method  of  conducting  its  business, 
advertised  it  for  sale»  and  negotiated  with  third  pwaone  for 
the  disposition  of  it 

While  they  thus  dealt  with  it|  and  prior  to  the  foceclosure, 
it  became  plainly  appaient  that  tha  popular  Jtut^r  for  toUer- 
ekating  was  waning*  and  that  the  biuineas  they  had  entered 
upon  muat  soon  collapse. 

Under  this  condition  of  affairs,  they  now  seek  to  reeQiod 
their  contract  because  of  the  frauJd  they  alloge  to  have  been 
practiced  upon  them* 

The  master  rested  his  decision  of  the  eaae  upon  the  failare 
of  the  appellants  to  establish  the  alleged  frandt  reaching  his 
conclusion  after  a^^arefal  examinatioD  of  aevend  himdred  pages 
of  conflicting  testimony. 

It  is  unnecessary  for  ua  to  determine  whether  the  proofs 
establish  the  fraud;  for  it  is  apparent  that  if  there  was  in  fact 
the  fraud  complained  of^  it  in  substance  booama  manliest  to 
the  ai^lants  months  before  the  foreclosure  suit  waa  com- 
menoed.  When  it  was  discovered,  it  waa  the  appellants^  duty, 
with  all  reasonable  diligence,  to  disaffirm  the  contract.  They 
oould  not  derive  all  possible  benefit  from  the  transaction,  aod 
then  be  relieved  from  their  obligation  by  a  rescission,  or  refusal 
to  perform,  on  their  part.  It  would  be  most  inequitable  to 
permit  them  to  bold  the  rink  and  its  business  in  apparent 
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aoqniascence  in  the  fraud  until  the  ooUapae  of  tho  buaiuoM 
was  asmred,  and  then  reflcind  tb^r  contract 

It  10  the  mle  that  the  defrauded  party  to  a  contract  has  but 
one  election  to  rescmd,  that  he  must  exercise  that  election 
with  reasonable  promptitude  after  discovery  of  the  fraud,  and 
that  when  haonoe  elects^  he  muat  abide  by  his  decision:  Bige- 
low  on  Fraud,  436.  Delay  in  rescisiion  of  the  contract  is  evi- 
dence of  a  waiver  of  the  fraud,  and  an  election  to  treat  the 
contract  as  valid:  Williamson  v.  N.  J,  Southern  R.  JR.  Co.y  29 
N.  J.  Eq.  ail,  81»;  Brman  r.  Mutnal  Benefit  Life  Ins,  Co.,  32  Id. 
809;  Oakeyy.Cook,4l  Id.  350;  Bigelow on  Fraud, 438;  2Pome- 
roy's  Eq.  Jur.,  sec.  817;  Saird  v.  New  York,  96  N.  Y.  567; 
Farlow  v.  EUis^  15  Gray,  229.  So  payments  of  purchase- 
money  after  knowledge  of  the  fraud  are  evidence  to  the  same 
effect:  KwnekoUs  v.  Lea^  10  Humph.  677.  And  so,  also,  is  the 
continued  dealing  with  the  property  purchased,  and  in  refer- 
ence to  the  fraudulent  transaction,  as  if  the  contract  were  sub- 
eisting  and  binding:  Bassettv.  Browny  105  "Hbbb.  551;  1  Story's 
Eq.  Jur.,  13th  ed.,  227;  2  Kent's  Com.,  11th  ed.,  637;  Vigers 
V.  Pike,  8  Clark  &  P.  562;  Schiffer  v.  Dictz,  83  N.  Y.  300. 

I  think  that,  in  the  case  now  considered,  it  is  plain  that 
after  the  appellants  had  knowledge  of  all  the  substantial 
features  of  the  alleged  fraud,  and  were  fully  aware  of  the 
deceit  which  had  been  practiced  upon  them,  they  so  acted  as 
to  afford  plenary  evidence  of  an  election  to  abide  by  their 
contract.    Their  election  thus  made  was  irrevocable. 

The  decree  should  be  affirmed. 


Tbm  RxoHts  Aat>  DmtiKd  cv  Okx  Woo  Siau  to  Raacnvn  a  CoMTBAor 
sr»  oomidered  in  tha  note  to  Johmn  v.  Mkmu,  SO  Am.  Dea  672-681.  Pftrty 
wiihiDg  to  resoiod  must  act  within  a  reasonable  time:  WiUmr  v.  Flood,  16 
Mich.  40;  dd  Am.  Dee.  203;  BoadUy  v.  Houte^  32  Vt.  179;  76  Am.  Dea  167; 
and  mnst  restore  whatever  he  has  received  under  the  eofntract:  Woodbury  t. 
WooObmy,  47Nv  H.  11;  go  Am.  Deo.  66& 


I 
MbLIOX   t;.    PiDOOOK. 
\4A  Kbw  JEB8SY  Bqnrr,  tt&] 
16  TKS  OaaAisnr  ov  an  finATS  ov  Inhxkzta2ice«  trb  Wou>  ''Hms" 

n  NsflMsaBT,  if  it  is  to  be  created  by  a  leofiExnent  or  grant;  bat  in  a  will, 

snch  estate  may  pass  without  the  use  of  the  word  **  heirs." 
All  Dm>s  sflocLD  bs  Coivotrubb  Favorablt,  and  as  near  the  intention 

of  the  parties  as  possible,  eonsistent  with  the  rales  of  law. 
To  Grsatb  a  FeBp  It  m  mot  Ksbbhtul  that  tbb  Word  "Hjmn'*  as 

LooATKD  jN  Ant  Pabtioular  Part  of  the  GnAirr. 
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TtaRH  WILL  Taxi  Lmal  Ebtati  or  Fk^  rHooun  ZjHOIXD  to  Hm 
*  wiEBOOTTBX  WoBB  ''UEn8,''if  tbe trut whieh Iw if  to ezeootB U to 
tbe  ce$tui  que  truM  tad  hu  hdn.  The  wwds  of  limititMn  mast  hero  b# 
traatod  u  applying  to  the  ]«gal  as  w«U  as  to  tha  aqnitaUo  estate^  for  to 
otherwiso  conatrue  them  wonld  deprive  the  trustee  of  power  to  ezeoate 
his  trust. 
A  Lboal  Estatx  is  Ooxttzbtsd  nrro  av  Equitablb  Ova  by  the  statatea 
of  Kew  Jeney  in  favor  of  the  eattd  que  trmi  whenever  aa  estate  la 
grsated  to  oae  person  for  the  ase  of  saothsr. 

James  J.  Bergen^  for  the  appellants. 

J.  O,  Shipman  and  A.  O.  HnUhiMer^  for  the  respondent 

Dbpus,  J.  Tunis  D.  Melick,  on  the  20th  of  April,  1878. 
made  a  mortgage  to  his  father,  Peter  W.  Melick,  upon  certain 
lands  in  the  county  of  Hunterdon,  which  he  had  acquired 
under  the  will  of  his  grandfather.  The  mortgage  was  as- 
signed by  Peter  W.  Melick  to  Fisher  Pidcock,  the  complainant^ 
on  the  24th  of  July,  1884. 

Subsequent  to  the  making  of  the  mortgage,  and  prior  to  the 
assignment  to  Pidcock,  to  wit,  on  the  16th  of  May,  1878,  Tunis 
conveyed  the  mortgaged  premises  to  Sarah  Ann  Studdiford 
in  trust.  The  deed  of  conveyance  was  an  indenture  of  bargain 
and  sale  between  Tunis  D.  Melick  of  the  first  part,  and  Sarah 
Ann  Studdiford  of  the  second  part,  whereby  tiie  party  of  the 
first  part,  for  the  consideration  of  one  dollar,  did  grant,  bar- 
gain, sell,  alien,  release,  convey,  and  confirm  all  that  certain 
interest  or  remainder  devised  to  him  by  his  grandfather  in  the 
premises  unto  the  party  of  the  second  part,  in  trust,  neverthe- 
less, for  the  two  children  of  Tunis  D.  MeUck,  Clarence  and 
Caroline,  for  their  use  and  benefit,  and  their  heirs,  as  tenants 
in  common,  in  equal  shares  and  proportions;  it  being  intended 
by  this  indenture  to  convey  the  same,  subject  only  to  such 
charges  and  encumbrances  as  by  said  last  will  and  testa- 
ment are  set  out,  it  being  the  object  of  the  said  party  of  the 
first  part  to  convey  all  his  right,  title,  and  interest  therein,  with 
the  appurtenances,  to  have  and  to  hold  the  aforesaid  premises, 
with  the  appurtenances,  unto  the  party  of  the  second  part,  in 
trust,  as  aforesaid,  for  the  said  Clarence  and  Caroline  Melick, 
their  heirs  and  assigns  forever. 

In  this  condition  of  the  title,  Pidcock,  on  the  19th  of  Augusti 
1884,  filed  a  bill  to  foreclose  his  mortgage,  and  for  the  sale  of 
the  mortgaged  premises.  To  this  bill,  Clarence  and  Caroline 
Melick,  the  ceatuia  que  truat,  were  made  parties,  and  filed  an- 
swers.   Sarah  A.  Studdiford  died  before  the  bill  was  filed. 
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TaniB  D.  Melick  was  not  made  a  party,  he  haying  conyeyed 
by  the  tmst  deed  his  interest  in  the  mortgaged  premises.  A 
final  decree  for  the  sale  of  the  mortgaged  premises  was  made 
October  2,  1885.  On  this  decree  execution  issued  to  the 
sheriff  of  Hunterdon,  who  made  sale  of  the  premises  on  the 
25th  of  January,  1886.  At  this  sale  the  complainant  became 
the  purchaser.  The  sale  was  confirmed  by  the  court,  and  a 
deed  in  pursuance  thereof  made  and  delivered  to  the  com- 
plainant. 

Tunis  D.  Melick  was  in  possession  of  the  mortgaged  prem- 
ises at  the  time  of  the  foreclosure  sale,  and  the  complainant 
xipplied  to  the  court  for  a  writ  of  assistance  against  Tunis  D. 
Melick  to  have  possession  of  the  premises  delivered  to  him.  A 
^Yrit  of  assistance  was  refused,  on  the  ground  that  there  being 
no  worcl  of  inheritance  in  the  grant  to  Mrs.  Studdiford,  upon 
her  death  the  interest  of  the  grantor  devolved  upon  him  again, 
and  the  rights  of  the  cestuia  que  trust  terminated:  Pidcoek  v. 
Melick,  N.  J.  Chan.,  Feb.  11,  1887. 

The  complainant  thereupon  filed  this  bill,  which  is  a  bill  of 
strict  foreclosure,  as  distinguished  from  the  usual  bill  for  fore- 
closure and  sale.  Its  prayer  is,  that  Tunis  D.  Melick  may  be 
decreed  to  pay  the  complainant  the  amount  due  him  for  prin- 
cipal and  interest  on  the  mortgage,  and  that  in  default  thereof 
the  said  Tunis  D.  Melick,  and  all  persons  claiming  from  or 
under  him,  may  be  barred  and  foreclosed  of  and  from  all 
equity  of  redemption  in  the  mortgaged  premises. 

To  this  bill,  Tunis  D.  Melick  and  Sarah  M.  Melick,  his 
wife,  were  made  parties.  Mrs.  Melick  was  made  a  party  as 
the  assignee  of  a  judgment  recovered  on  the  6th  of  April,  1886, 
by  James  J.  Bergen  against  Tunis  D.  Mellick,  for  a  debt  in- 
curred by  Tunis  D.  Melick  prior  to  the  execution  of  the  com- 
plainant's mortgage.  Tunis  D.  Melick  and  Sarah  M.  Melick 
both  answered  the  bill,  setting  up  that  the  complainant's 
mortgage  was  made  without  consideration,  and  with  the  in- 
tent to  defraud  creditors.  Mrs.  Melick  further,  by  way  of 
cross-bill,  set  up  that  she  was  also  the  owner  of  a  judgment 
recovered  by  Kline  Melick  against  Tunis  D.  Melick  on  the  4th 
of  Juue,  1878,  and  asked.a  decree  establishing  the  priority  of 
both  judgments  over  the  complainant's  mortgage,  for  the  rea- 
son above  mentioned.  The  latter  judgment  was  held  by  Peter 
W.  Melick  at  the  time  the  original  foreclosure  suit  was  begun, 
and  he  was  made  a  party  to  that  suit  as  owner  of  this  judg- 
ment.    Mrs.  Melick's  status  in  this  suit  depends,  therefore, 
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upon  the  judgment  recovered  by  Bergen,  and  that  judgment 
was  recovered  after  the  decree  in  the  original  Buit,  and  after 
the  execution  sale  and  the  fiheriff's  deed  to  the  complainant. 

The  deed  from  Tunis  to  Mrs.  Studdiford  conveyed  to  her  an 
estate  upon  a  simple  trust,  without  any  discretionary  powei» 
or  active  duties  to  be  performed  by  the  trustee.  Under  such 
a  conveyance  the  incidents  of  the  trust  estate  are  a/ut  habmdif 
or  right  of  actual  possession  in  the  cestui  que  trusty  and  also 
the  jus  disponendi^  or  right  in  the  cestui  que  trust  to  require  the 
trustee  to  convey  the  legal  estate  as  the  cestui  que  trust  may 
direct:  Lewin  on  Trusts,  18.  The  trust  in  its  nature  and  qual- 
ity is  such  as  would  be  executed  by  the  statute:  Rev.  Stat& 
165,  166.  The  trust,  as  declared  in  the  deed,  is  for  the  use  of 
Clarence  and  Caroline,  and  their  heirs  and  assigns  forever,  — 
words  which,  in  a  legal  estate,  would  create  a  fee.  In  constru- 
ing the  limitation  of  trusts,  .courts  of  equity  adopt  the  rules  of 
law  applicable  to  legal  estates:  Cushing  v.  Blalcj  30  N.  J.  Bq. 
689.  On  the  assumption  that  the  trustee  took  only  a  legal  es- 
tate for  life,  Clarence  and  Caroline  took  an  equitable  estate  in 
fee-simple.  It  is  clear  that  the  equitable  estate  vested  in  them 
did  not  terminate  at  the  death  of  Mrs.  Studdiford,  even  if  she 
took  by  the  deed  only  an  estate  for  her  life;  for  it  is  a  maxim 
in  equity  that  a  trust  once  created  shall  not  fail  for  want  of  a 
trustee,  and  the  court  will  follow  the  estate  into  the  hands  of 
the  legal  owner,  whoever  he  may  be,  and  compel  him  to  give 
effect  to  the  trust  by  the  execution  of  proper  assurances,  un- 
less the  legal  estate  has  gone  to  a  bona  fide  purchaser  for  value; 
2  Lewin  on  Trusts,  833.  In  WeUer  v.  Rolason,  17  N.  J.  Eq.  13, 
the  testator  directed  his  executor  to  invest  the  residue  of  his 
estate  in  the  purchase  of  a  house  and  lot  to  belong  to  hia 
widow  during  her  widowhood,  and  on  her  death  to  be  sold^ 
and  the  proceeds  equally  divided  among  his  children.  The 
executor  made  the  purchase,  and  took  a  deed  to  himself  as 
executor  without  words  of  inheritance.  The  executor  and  the 
widow  having  died,  on  a  bill  filed  by  the  testator^s  children  to 
have  the  lands  applied  to  the  purposes  of  the  trusts  declared 
in  the  testator's  will,  a  decree  was  made  against  a  purchaser 
firom  the  grantor's  heirs,  having  knowledge  of  the  trust,  that 
a  conveyance  be  made  in  fee,  and  that  the  lands  be  sold, 
and  the  proceeds  be  applied  to  the  trusts  declared  in  the  tes- 
tator's wilL 

If  Mrs.  Studdiford  took  only  a  life  estate  by  the  deed,  and 
the  legal  title  reverted  to  the  grantor  on  her  death,  the  trust 
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estate  in  his  children  was  not  thereby  destroyed.  The  lands 
would  remain  in  the  grantor's  hands,  charged  with  the  trust. 

Nor  did  the  trust  deed,  upon  a  construction  of  all  the  limi- 
tations contained  in  it^  grant  to  Mrs.  Studdiford  only  an  estate 
for  life. 

It  is  undoubtedly  the  common-law  rule  that  an  estate  of 
inheritance  cannot  be  created  by  deed  without  the  word 
''heirs.''  In  a  will  an  estate  of  inheritance  may  pass  without 
the  word  ''  heirs,''  for  in  a  will  a  fee-simple  doth  pass  by  the 
intent  of  the  devisor;  but  in  feoffments  and  grants  the  word 
^' heirs"  is  the  only  word  that  will  malce  an  estate  of  inberi* 
tance:  C!o.  Lit  8  b,  96.  The  rule  of  the  common  law  that  in 
the  creation  of  an  estate  by  deed  the  word  ^  heirs "  is  neces- 
sary to  pass  the  fee,  has  not  been  altered  in  this  state  by  statute, 
nor  has  it  been  modified  or  relaxed  by  judicial  construction. 
No  synonym  can  supply  the  omission  of  the  word  '^  heirs/' 
nor  can  the  legal  construction  of  the  grant  be  affected  by  the 
intention  of  the  parties:  Kearney  v.  Macomb^  16  N.J.  Eq.  189; 
Adams  v.  -Rom,  80  N.  J.  L.  505;  82  Am.  Dec.  237;  Siason  v. 
Donnelly,  86  N.  J.  L.  482,  434.  But  it  is  also  a  maxim  of  the 
highest  antiquity  in  the  law  that  all  deeds  shall  be  construed 
favorably,  and  as  near  the  apparent  intention  of  the  parties  as 
is  possible,  consistent  with  the  rules  of  law:  4  Cruise,  272. 
To  create  a  fee,  the  limitation  must  be  to  "  heirs*';  but  it  may 
be  made  either  in  direct  terms  or  by  immediate  reference,  and 
it  is  not  essential  that  the  word  '^ heirs"  be  located  in  any 
particular  part  of  the  grant:  4  Kent's  Com.  6;  2  Preston  on 
Estates,  2;  Shep.  Touch.  101;  Com.  Dig.,  tit.  Estate,  A,  2;  8 
Bac.  Abr.  425,  tit.  Estate,  B.  In  Doe  v.  Martin,  4  Term  Rep. 
89,  65,  the  deed  of  settlement  was  '*  to  the  use  of  all  and  every 
the  child  or  children  of  a  marriage  equally,  share  and  share 
alike;  if  more  than  one,  as  tenants  in  common,  and  not  as 
;oint  tenants;  and  if  but  one  child,  then  to  such  only  child, 
his  or  her  heirs  and  assigns,  forever."  The  words  ^  his  or  her 
heirs,"  ''considering,"  as  was  said  by  Lord  Kenyon,  *'the 
whole  settlement  and  the  manifest  intention  of  the  parties," 
were  allowed  to  operate  as  words  of  limitation  on  all  the  pre- 
ceding words  of  the  sentence. 

Conveyances  to  uses  are  construed  in  the  same  manner  as 
deeds  deriving  their  effect  from  the  common  law:  4  Cruise, 
258.  The  word  ''heirs"  is  necessary  to  create  a  fee.  But 
where  the  conveyance  is  in  trust,  tiie  trustee  will  take  the 
legal  estate  in  fee,  although  limited  to  him  without  the  word 
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*' heirs/'  if  the  trast  which  he  is  to  execute  be  to  the  cestui  que 
trwt  and  hie  heirs.  The  words  of  limitation  and  inheritance 
in  such  case  are  connected  with  the  estate  of  the  eeUui  que 
trust,  but  are  held  to  relate  to  the  legal  estate  of  the  trustee, 
because  without  such  construction  the  trustee  would  not  be 
able  to  execute  the  trust:  1  Washburn  on  Real  Property,  57; 
Newhall  v.  Wheeler,  7  Mass.  189;  Steams  v.  Palmer,  10  Met.  82] 
Cleveland  v.  HaUetty  6  Cush.  403;  Welch  v.  AUen,  21  Wend. 
147;  NeUson  v.  Lagow,  12  How.  98, 100;  North  v.  PhObrooh,  84 
Me.  532.  Steams  v.  Palmer,  supra,  is  very  like  the  present 
case.  By  a  deed  of  bargain  and  sale,  lands  were  conveyed  to 
A,  B,  and  C,  in  trust  for  the  inhabitants  of  the  parish  of  S., 
for  a  burying-ground  forever,  '^to  have  and  to  hold  the  said 
lands  to  the  said  A,  B,  and  C,  in  trust  for  the  use  of  the  in- 
habitants of  said  parish,  and  their  heirs  forever,  as  a  burying- 
yard."  It  was  held  that  the  deed  conveyed  to  A,  B,  and  C  a 
fee-simple  estate.  Wilde,  J.  said:  ''The  words  Hheir  heirs' 
in  the  deed  may  be  construed  as  applied  to  the  immediate 
grantees,  and  ought  to  be  so  construed  to  effectuate  the  clear 
intention  of  the  parties." 

The  rule  of  construction  adopted  in  the  foregoing  cases  ap- 
plies as  well  to  a  grant  upon  a  simple  trust  as  to  grants  with 
special  powers  or  active  duties  in  the  trustee,  and  is  not  a  whit 
more  liberal  than  that  adopted  by  the  king's  bench  in  Doe  v. 
Martin,  supra,  in  the  construction  of  successive  limitations  to 
effectuate  the  manifest  intention  of  the  parties.  Conveyances 
upon  simple  trusts  are  regarded  in  law  as  grants  for  the  benefit 
of  the  cestui  que  trust.  In  every  such  conveyance  the  inten- 
tion of  the  grantor  is  to  give  the  quantum  of  estate  limited  in 
the  declaration  of  use.  The  estate  of  the  trustee,  and  the  use 
limited  upon  it,  are  parts  of  one  entire  conveyance,  the  trus- 
tee's estate  being  subsidiary  to  the  purposes  of  the  trust  A 
construction  which  will  apply  words  of  inheritance  in  the 
trust  to  the  trustee's  estate  is  absolutely  necessary  to  give  ef- 
fect to  the  intent  of  the  grantor.  Our  statute,  which  extends 
to  every  person  to  whom  the  use  of  lands  is  given,  granted, 
limited,  released,  or  conveyed  by  deed,  grant,  or  any  other 
l^al  conveyance  whatsoever,  and  converts  the  equitable  estate 
into  a  legal  estate,  should  have  great  weight,  if  not  a  control- 
ling effect  upon  the  construction  of  a  deed  to  uses  within  its 
purview:  Rev.  Stats,,  p.  165,  sec.  66.  A  use  expressed  in  words 
of  inheritance  demonstrates  that  the  grantor  by  his  deed  in- 
tended to  convey  a  fee.    The  statute  declares  that  the  grantees 
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to  whom  the  use  is  gtren,  limited,  granted,  or  ooaireyed  Bball 
be  deemed  in  as  full  and  ample  poesesaion  to  all  intents,  con- 
structions, and  purposes  as  if  such  grantees,  their  heirs  and 
assigns,  were  possessed  thereof  by  solemn  livery  of  seisin  and 
possession.  Unlike  the  English  statute  of  uses,  27  Hen.  VIII., 
c.  10,  our  statute  acts  upon  the  use  granted,  without  referring 
to  the  trustee's  estate,  and  converts  the  former  into  a  legal  es 
tate. 

There  is  nothing  in  AdaiM  v.  iZoM,  supra,  or  Kearney  v. 
Macomb  J  euptUy  contrary  to  this  view.  In  Adams  v.  RosSy  supra^ 
the  word  '^ heirs"  was  neither  in  the  granting  part  of  the  deed 
nor  in  the  habendum.  It  was  found  only  in  the  covenants  for 
title  annexed  to  the  grant.  Covenants  of  warranty  or  for 
title  are  mere  incidents  of  the  grant,  designed  for  indemnity 
or  security  for  the  estate  granted.  They  can  neither  enlarge 
nor  narrow  the  grant,  and  will  themselves  be  restrained  and 
limited  to  the  estate  conveyed:  Com.  Dig.,  tit.  Estate,  A,  2; 
Clanriekard  v.  Sid/neyj  Hob.  273;  Seymour's  Case^  10  Coke, 
97;  Rawle  on  Covenants  for  Title,  199, 415, 624.  The  decision 
in  Adams  v.  RosSf  supra,  in  this  court  was  expressly  put  upon 
the  ground  that  covenants  for  title  were  no  part  of  the  convey* 
ance.  The  error  of  the  supreme  court,  for  which  its  judgment 
was  reversed,  was  in  calling  in  aid  covenants  for  title  to  en- 
large the  grant  In  Kearney  v.  Macomb^  supra^  the  deed  was 
to  A.  E.  E.,  his  legal  representatives  and  assigns,  to  hold  the 
same  and  the  proceeds  thereof  upon  the  trusts  and  conditions 
set  forth  in  an  antenuptial  contract.  Neither  the  deed  nor  the 
antenuptial  contract  contained  the  word  '^  heirs."  In  both 
these  cases  the  words  indispensable  to  create  a  fee  in  a  grant 
were  entirely  wanting,  and  there  was  no  room  for  construction. 
In  WeUer  v.  Rolason^  supra^  reformation  of  the  deed  was  neces- 
sary. The  deed  did  not  contain  the  word  ''heirs,"  nor  did  the 
trust  appear  in  any  way  in  it. 

Ptiee  V.  Sisson,  13  N.  J.  Eq.  168,  affirmed  17  Id.  475,  de- 
cided that  a  conveyance  to  grantees  and  their  heira  for  the 
use  of  the  grantees  and  their  heirs,  in  trust  for  certain  per^ 
sons  beneficially  interested,  did  not  vest  the  legal  estate  in 
the  beneficiaries,  because  of. the  common-rule  that  when  a 
use  is  limited  upon  a  use  the  statute  executes  only  the  first 
use.  In  the  deed  to  Mrs.  Studdiford,  the  first  and  only  use 
declared  is  for  the  beneficiaries,  Clarence  and  Caroline,  and 
their  heirs,  and  all  the  authorities,  ancient  and  modem,  agree 
that  the  statute  executes  the  first  use  and  converts  it  into  a 
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legal  estate,  except  where  the  powers  and  doties  conferred 
upon  the  donee  to  uses  are  sach  as  reqtdre  in  him  the  legal 
estate  for  their  discharge. 

Under  the  tmst  deed,  the  children  of  Tunis  took  an  equita- 
ble estate  in  fee-mmple,  and  Mrs.  Btuddiford,  as  trustee,  a 
legal  estate  in  fee,  and  there  was  no  estate  to  revert  to  Tunis 
on  the  trustee's  death.  By  the  statute,  the  legal  estate  of  the 
trustee  became  vested  in  the  eestuia  que  uae.  The  complain- 
ant, as  purchaser  under  the  foreclosure  decree,  to  which  the 
children  of  Tunis  were  parties,  acquired  the  estate  of  the 
mortgagor,  and  also  the  fee  in  the  equity  of  redemption. 
This  bill  was  unnecessary  to  perfect  the  complainant's  title 
under  the  original  foreclosure  suit.  Indeed,  iii  any  aspect, 
the  prayer  of  the  bill,  which  is,  that  Tunis  redeem  the  com- 
plainant's mortgage  or  be  foreclosed,  is  inappropriate.  If 
any  relief  by  bill  was  needed,  the  prayer  should  have  been 
that  Tunis  convey  to  the  complainant  as  owner  of  the  equi- 
table estate,  and  a  decree  for  a  conveyance  would  have  been 
as  of  course. 

A  decree  dismissing  the  complainant's  bill  for  this  reason 
would  be  inequitable.  The  defendants'  opposition  to  the 
allowance  of  a  writ  of  assistance,  on  the  ground  that  the 
complainant's  title  under  the  foreclosure  was  imperfect,  and 
the  denial  of  the  writ,  for  that  reason,  cast  a  cloud  upon  the 
complainant's  title.  The  defendants  did  not  demur  or  object 
to  the  bill.  The  complainant  made  Mrs.  Melick  a  party  to 
this  suit  By  her  answer,  and  a  cross-bill,  she  set  up  that 
the  mortgage  held  by  the  complainant  was  made  by  her  hus- 
band, without  consideration,  for  the  purpose  of  defrauding  his 
creditors.  The  complainant  answered  the  cross-bill,  joiniag 
issue  on  the  allegations  in  it.  The  bill  may,  and  should 
under  the  circumstances,  be  treated  as  a  bill  by  the  com- 
plainant to  remove  a  cloud  upon  his  title. 

The  master  found  against  the  defendants  on  the  merits,  and 
advised  a  decree  for  the  complainant.  The  burden  of  proof 
is  upon  the  defendants.  The  testimony  is  confiicting  and 
unsatisfactory,  and  in  some  respects  unreliable.  The  evi- 
dence was  taken  orally,  in  the  "presence  of  the  master,  with 
opportunity  to  see  and  observe  the  demeanor  of  the  witnesses. 
<>n  a  consideration  of  the  whole  case,  as  presented  by  the 
testimony,  I  find  no  reason  to  reverse  the  finding  of  the 
master,  and  the  decree  advised  by  him  ehould  be  affirmed. 
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Usa  OT  Word  "Heebs"  s  vot  IinnsFimiiBLi to  Vnr  a TBVSTn  witli 
an  estate  in  fee.  The  estate  gnnted  to  a  tnwtee  is  meaonred  and  limited  by 
the  trust  created.  It  wiU  be  treated  aa  an  estate  in  fee  if  sach  ooDstmetiaa 
is  necessary  fer  the  purposes  of  the  tnist^  theigh  the  ivord  **h«irt*  ts  net 
used;  and  will,  on  the  other  hand*  bo  regardod  on  km  than  an  estate  in  fes^ 
though  limited  to  the  tnstse  and  hit  heirs,  if  the  complete  sKeontiaa  of  tibo 
trust  d(pes  not  require  an  estate  in  fee:  Perry  on  Trusts,  sec  312;  Chaimber* 
lain  y.  Thampwn,  10  Conn.  243;  26  Am.  Dec.  390;  Sieacy  ▼.  JSiee,  27  PfeL  St 
75;  67  Am.  Deo.  447;  SOhv.  Fkher.  SSneed,  231;  6ft  Am.  Deo.  52.  Bzoepft 
ia limiting  or  orsaiing  am  eotete  in  trwt,  the  word  ''hdn'*  is  indiipensaUo 
to  the  cceatian  ol  an  estate  in  fee  simpliiT  Admm  ▼.  Mom^  30  N.  J.  L.  505; 
82  Am.  Dec  237,  and  note. 


Bbands  u  Ds  Wrrr. 

L44  Knw  Jmnr  Bcmpivt*  5li.j 

H«ifc  AT  Law  mat  'BxiMAS^  to  bxv  Paxhxs,  for  a  wflwwt  eonsidsration, 
all  the  share  which  he  would  otherwise  acquire  in  the  latter's  estate  on 
his  death;  and  such  release  will  estop  such  heir  from  claiming  any  inter- 
est in  as  one  of  the  heirs  at  law  of  his  father. 

fiXATinsi  or  FkAOMi.  -*  RnLBAjui  Mm  bs  z«  Wkmva  wImm  bj  It  an  heir 
at  Uw  reliaqoiahea  all  tight  to  claim  tho  ortate  whiek  othmrwiao  waold 
▼est  in  him  on  the  sttbaaqnent  death  of  hit  aaoastor* 

George  A,  Amg^^  for  the  appettanis. 

C  H.  Beasteyy  and  Shipman  and  Son,  for  the  respondents. 

Van  Sycksl,  J.  David  Brands  died  intestate  in  Jannar j, 
1883»  seised  in  fee  of  a  farm  containing  about  117  acres  of  land, 
and  Bome  personal  estate.    His  sevea  children  survived  him. 

Isaac,  one  of  his  sons,  administered  upon  the  personal  estate 
and  sold  it. 

In  November,  1883,  it  was  agreed  that  the  real  estate  should 
be  sold  at  puUic  sale,  and  that  all  the  children  would  join  in 
making  a  conveyance  of  it  to  the  purchaser.  The  farm,  at 
that  sale,  was  struck  off  to  Abram  Brands  for  thirty*eight  dol- 
lars per  acre,  and  he  signed  the  conditions  of  sale.  On  the  day 
of  the  sale,  and  after  the  sale,  Isaac,  as  he  alleged,  discovered 
in  an  old  desk,  which  he  had  purchased  at  the  sale  of  the  in- 
tsetato's  goods,  three  roteset  to  the  intestate,,  one  executed  by 
his  son  Jacob,  one  by  his  son  Abram,  and  one  by  James. 

Two  of  the  foleasea  purported  to  be  in  consideration  of  land 
eonveyed  to  them  by  their  father  in  hia  lifetime,  and  the  third 
in  consideration  of  the  sum  of  two  thousand  five  hundred 
doUan. 

In  the  releasing  part,  each  one  '^releases,  discharges,  and 
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forever  quitclaims  all  right,  title,  interest,  or  claim  whatsoever 
to  him,  the  said  David  Brands,  and  to  his  other  children  and 
heirs  at  law,  of  all  the  estate,  both  real  and  personal,  that  may 
be  left  at  the  decease  of  said  David,  the  releasor  being  fiilly 
satisfied  and  content,  on  the  reception  of  the  above-mentioned 
deed,  for  all  the  legacies  that  now  or  ever  hereafter  might  de- 
scend to  him  from  the  estate  of  said  David,  and  that  all  of 
the  estate  of  said  David,  at  the  time  of  his  decease,  may  be 
divided  among  his  other  children  and  heirs  at  law,  or  other- 
wise, without  any  claim  or  demand,  either  by  himself,  his 
heirs,  executors,  or  administrators. 

Upon  the  production  of  these  releasee,  the  other  children 
claimed  that  Jacob,  James,  and  Abram  were  thereby  excluded 
from  any  share  in  the  intestate's  estate,  and  thereupon  James 
and  Jacob  refused  to  execute  the  deed  of  conveyance  for  the 
farm  sold  to  Abram.  The  other  children  executed  a  convey- 
ance to  Abram,  but  he  refused  to  accept  it  because  all  had  not 
joined  in  it. 

On  the  24th  of  May,  1884,  James  filed  a  bill  in  chancery  for 
the  partition  of  said  lands,  to  which  all  the  heirs  at  law  were 
parties.  After  the  defendants  to  said  bill  had  filed  their  an- 
swers, an  agreement  in  writing,  dated  September  6, 1884,  waa 
entered  into  by  all  the  children  except  Mrs.  De  Witt,  by  the 
terms  of  which  the  intestate's  estate  was  to  be  equally  divided 
among  all  the  children  of  decedent,  notwithstanding  said  re- 
leases. In  consideration  thereof,  Abram  signed  an  agreement 
to  take  the  fiirm  at  thirty-eight  dollars  per  acre,  which  it  was 
then  understood  among  them  was  a  larger  price  than  could 
otherwise  have  been  obtained  for  it. 

Thereupon,  in  accordance  with  said  agreement,  the  parti- 
tion suit,  by  consent  of  all  parties,  was  discontinued;  costs 
were  paid  to  Mrs.  De  Witt;  and  James  Brands,'  for  himself 
and  Jacob  Brands,  executed  the  conveyance  for  the  farm  and 
delivered  it  to  Abram,  who  accepted  it,  and  gave  his  obliga- 
tions for  the  purchase-money. 

In  the  court  below,  the  vididity  of  the  releases  was  upheld, 
and  a  decree  made  that  Mrs.  De  Witt,  Isaac  Brands,  Catha- 
rine Green,  and  Hannah  Seed  were  each  entitled  to  one  fourth 
of  the  estate,  to  the  exclusion  of  the  three  who  had  released. 
Costs  were  allowed  to  the  several  parties  out  of  the  proceeds  of 
sale  of  the  land. 

James  Brands  and  Abram  Brands  appealed  from  this  de- 
cree because  they  were  denied  a  share  of  the  estate,  and  Mrs. 
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De  Witt  appealed  beoauee  ooete  were  deoreeed  oat  of  the 

fbnd. 

I  agree  with  the  vioe-chancellor  that  an  heir  at  law  may, 
for  a  saflScient  coneideratioQi  release  to  his  father  the  share 
which  he  might  have,  at  the  parent's  deoease,  in  his  estate, 
cither  real  or  personal,  so  that  he  will  be  thereby  estopped 
from  establishing  any  claim  thereto  as  one  of  his  heirs  at  law 
or  next  of  kin. 

In  Havens  y.  3%ompaon,  28  N.  J.  Eq.  321,  Chancellor  Zabris- 
kie,  in  commenting  on  the  cases  of  QuareU  y.  Qiuarehf  4  Mass. 
680^  and  Kenney  y.  Tuekery  8  Id.  148,  in  which  sach  releasee 
were  held  to  be.  binding,  said:  "That  whether  an  agreement 
by  parol,  or  in  writing  without  seal,  by  a  son  to  liis  father,  on 
receiving  advancement  in  money,  that  it  shall  be  in  fnll  of  the 
son's  share  of  the  father's  real  estate  at  his  death,  can  have 
any  effect,  was  questionable." 

He  hesitated  to  adopt  a  role  which  would  give  effect  to 
parol  testimony  in  cases  of  such  importance,  and  he  reserved 
the  question  until  the  final  hearing  of  the  case. 

Chancellor  Runyon  decided  the  case  on  final  hearing,  and 
gave  full  effect  to  the  agreement  to  release:  Havens  y.  Thomp- 
son, 26  N.  J.  Eq.  888. 

Vice-Chancellor  Van  Fleet,  in  Oreen  y.  Hathaway,  36  N.  J. 
Eq.  471,  says:  "The  justice  of  this  doctrine  is  obvious;  it  is 
designed,  in  the  first  place,  to  compel  a  child  to  abide  by  its 
promise,  and  thus  prevent  the  expectation  of  the  father  from 
being  disappointed,  who,  but  for  his  trust  in  the  promise, 
would  have  made  a  will;  and  in  the  second  place,  to  secure 
equality  among  those  who  have  equality  of  right.  But  such 
agreements,  when  they  concern  lands,  are,  like  others,  subject 
to  the  statute  of  frauds,  and  unless  they  are  in  writing,  can- 
not be  enforced."  This  we  consider  to  be  the  correct  rule,  and 
the  reason  for  it.  The  English  cases  support  this  view:  Han- 
cock  v.  Hancock^  2  Vem.  665;  Loekyer  v.  Savage,  2  Strange, 
947;  Medealfy.  Ives^  1  Atk.  63;  Heron  v.  Heron,  2  Id.  160. 

I  think  the  preponderance  of  evidence  is  against  the  con- 
tention on  behalf  of  Isaac,  Catharine,  and  Hannah,  that  the 
agreement  to  make  an  equal  division  was  executed  by  them 
on  condition  that  it  was  not  to  be  effective  until  it  was  signed 
by  Mrs.  De  Witt 

It  was  very  soon  thereafter  performed,  on  the  part  of  Abram 
and  James,  who  represented  the  share  of  Jacob. 

The  deed  was  executed  and  delivered  to  Abram,  and  the 
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jKurtitioD  suit  of  Jtmea  was  dwoontinwKJ,  with  oosU  to  Mzb. 

De  Witt. 

The  e^dence  of  Mr.  Angle,  the  Mlidtor  lor  Abtam  Brands, 
is,  that  he  drew  the  agreemeot,  aud  wat  preaeat  at  the  ezeoa- 
tion  of  it;  that  it  was  expreesly  stated^  and  uoderstood  by  all 
who  signed  it,  that  Mrs.  De  Witt  would  not  sign  itf  and  that 
Abram  said,  in  the  presence  of  all  of  them  at  that  time,  that 
he  would  settle  with  Mrs.  De  Witt  himself.  This  is  not  denied 
by  Abram,  who  was  called  as  a  witness  after  this  teetiiQony 
was  given. 

The  agreement  should  be  enforced  as  against  those  who 
executed  it,  but  it  cannot  affect  the  ngbta  of  Mrs.  De  Witt 

The  result  wlU  be,  that  Mrs.  De  Witt  is  entitled  to  one 
fourth  of  the  estate,  and  the  other  children  to  one  seventh 
each. 

The  difference  between  the  one  fourth  and  the  one  seventh 
must  be  taken  out  of  the  one  seventh  to  which  Abram  is  enti- 
tled, and  paid  to  Mrs.  De  Witt.  This  is  in  accordance  with 
the  obligation  which  Abram  assumed  at  the  settlement 

In  estimating  the  sevenths,  the  payments  provided  for  in 
the  agreement  of  September  6, 1884,  and  also  the  costs  in  the 
court  below,  and  the  costs  of  the  appellants,  Abram,  JexaaK 
'ind  Jacob,  in  this  courti  must  fiest  be  deducted  &am  the 
fund. 

In  estimating  the  one  fourth  to  which  Mrs.  De  Witt  is  en- 
titled, only  the  costs  in  the  court  below  and  the  costs  of  said 
appellants  in  this  court  must  first  be  deducted  from  the  fund, 
llie  appellants,  Abram,  James,  and  Jacob,  are  entitled  to  costs 
in  this  court,  to  be  paid  out  of  the  fund.  The  appeal  of  Mrs. 
De  Witt  is  dismissed,  without  costs.  The  decree  should  be 
reversed,  and  the  case  remitted,  that  an  acoount  may  be  taken 
as  hereinbefore  directed. 


CoHWTAKOB  OR  IvocMBRANcx  BY  Hsot  AppiBiHT  qi  the  eiNK  whieh 
!•  to  TMt  OB  th«  daath  of  his  anoeator:  See  TruB  ▼.  Bathmm^  t  Met.  121;  ZJ 
Am.  ]>ao.  128,  and  a«U;  Bmkr  t.  Jhrnnm,  47  Mich.  Mi  41  Ahl  fttf.  711» 
;  Baykr  v.  OmmmmmaUk,  40  Fi.  8k  I7|  60  Ask  Dwk  01. 
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In  thb  Matteb  o?  tab  Lova^ot  or  Mabt  Avn 

LlNDSLEY. 
(M  WW  Jtaflnr  mvBT.Ml] 
«o  AX  Ig^mmmir  w  tbb  Natvsb  or  a  Wma  m  Lraunos  Iv« 
^vxunnx)  sbouu)  Show  whether  the  individual  is  eo beeefl^f  reeeon 
M  to  wamnt  his  being  deprived  of  power  over  both  his  peison  amd  his 
A  retom  that  he  is  an  idiot,  lunatic,  or  non  eomptm  mett^  or  of 
I  ■und,  is  se Aeienti  for  each  of  those  tetuis  imports  sneh  a  depri« 
I  of  MDse  asnadsn  the  snfner  v^t  for  Mli«oBtrBl  as  well  ae  for 
Bmflnt.  of  his  affiuza.    Heitiber  of  these  worde  is  aheolutely 
essentiaL    Their  place  may  be  snpplied  bj  words  of  eqaivalsBt  import 
AX  Aluboxd  Luhatio  m  Showv  to  bi  Urvit  vor  teb  Gotsbv* 
•  OFH]ii8K.vb7theretiim  to  the  writ  de  kmaiko  Iwgirfwijrio^  tht 
fc  will  ned  plaoe  hia  aad  his  I 


Ludiow  MeCarUr^  for  the  appellant. 
JSEmry  8.  HarvUj  fiur  the  reftpondeni. 

IhzoN,  J.  On  the  petition  of  Parmelia  L.  Nkholii  a  com- 
misflion  issned  oat  of  chanceiy  directing  an  inqurj  ^  whether 
Mary  Ann  Lindsley  is  a  lunatio  or  of  nnsonnd  mind,  so  that 
«he  is  not  fit  for  the  government  of  herself,  her  lands  and  tene- 
ments,  goods  and  chattels."  To  this  an  inquisition  was  re- 
turned, certifying  '^  that  Mary  Ann  lindsley  is  not  a  lunatic, 
but  that  her  mind  is  impaired  by  age  and  other  causes,  and 
that  she  is  not  capable  of  managing  her  own  affairs."  The 
chancellor  set  aside  this  inquisition  because  it  failed  to  answer 
the  question  put  by  the  commission,  pointing  out,  as  one  de- 
fect, the  omission  to  state  that  Mrs.  Lindsley's  incapacity  to 
manage  her  affairs  arises  from  the  condition  of  her  mind. 
From  the  chancellor's  order  the  petitioner  appealed  to  this 
court,  insisting  that  the  inquisition,  when  fairly  interpreted, 
and  especially  in  the  light  of  certain  statements  of  the  jury 
returned  informally  with  the  inquisition,  does  signify  that 
Mrs.  Lindsley's  incapacity  to  manage  her  affairs  is  attribut- 
able to  the  impairment  of  her  mind.  We  do  not  deem  it 
necessary  to  pass  upon  this  claim  of  the  appellant,  for,  assum- 
ing it  to  be  well  founded,  there  still  remains  a  defect  in  the 
inquest  which  justifies  the  chancellor's  order. 

The  inquiry  directed  was,  whether  Mrs.  Lindsley  was  a  lu- 
natic or  of  unsound  mind,  so  as  to  be  imfit  for  the  government 
of  herself,  her  lands,  etc.  The  response,  even  as  interpreted 
by  the  appellant,  does  not  touch  the  question  whether  she  is 

Am.  St.  Rkt.,  Vol.  VL  —  58 
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fit  for  the  government  of  herself.  We  think  that,  under  the 
laws  of  this  state,  mental  incapacity  to  that  extent  must  be 
found  in  proceedings  like  the  present 

It  is  clear  that,  at  the  time  of  the  Revolution,  the  English 
court  of  chancery  required  that  the  return  should  show  that 
the  individual  was  so  far  bereft  of  reason  as  to  justify  hia 
being  deprived  of  power  over  both  his  person  and  his  estate. 
A  return  that  the  party  was  an  idiot,  or  a  lunatic,  or  nan  com* 
po8  menii8j  or  of  unsound  mind,  was  suflBcient,  because  each  of 
those  terms  imported  such  a  deprivation  of  sense  as  rendered 
the  sufferer  unfit  for  self-control  as  well  as  for  the  manage* 
ment  of  his  affairs:  Ex  parte  Bamsley,  3  Atk.  168;  1  Coljinsoa 
on  Lunatics,  148;  Shelford  on  Lunatics,  *108.  These  words 
were  not  absolutely  essential,  but  if  omitted,  words  of  equal 
significance  were  required,  Lord  Hardwicke  saying  (3  Atk. 
171):  "  It  is  not  a  variance  in  the  words,  but  in  the  sense  and 
meaning,  that  will  quash  the  inquisition/'  Our  first  statute, 
after  the  Revolution,  was  ''An  act  for  supporting  idiots  and 
hinatics,  and  preserving  their  estates,"  passed  November  21» 
1794  (Patterson's  Rev.  Laws,  125),  which  was  evidently  an 
adaptation  to  our  institutions  of  chapters  9  and  10  of  17  Ed- 
ward IL,  de  Prerogativa  Regis:  Shelford  on  Lunatics,  315. 
Although  this  enactment,  by  its  terms,  includes  only  idiots 
and  lunatics,  yet  in  construction,  it  no  doubt  should  embrace 
those  71071  compos  TnentiSj  or  of  unsound  mind,  to  whom  its  pro- 
totype had  been  judicially  extended.  Following  this  came  the 
supplement  of  March  1, 1804  (Bloomfield's  Comp.  Laws,  117), 
which  directed  that  all  cases  of  idiocy  or  lunacy  should  be 
determined  by  an  inquest  on  a  commission  of  idiocy  or  lunacy 
issued  by  the  chancellor;  that  the  proceedings  should  be  filed 
with  the  surrogate  of  the  county  in  which  the  idiot  or  lunatic 
resided,  and  that  the  orphans'  court  of  that  county  should  ap- 
point a  guardian  or  guardians,  who  should  have  the  care  and 
provide  for  the  safety  of  such  idiot  or  lunatic,  his  or  her  lands, 
tenements,  goods,  and  chattels.  Our  existing  statute,  passed 
February  28, 1820,  is  substantially  the  same:  Elmer's  Digest, 
237;  Rev.  Stats.  601.  This  state  of  the  law  plainly  leads  to 
the  conclusion  that  the  mental  imbecility  to  be  established  is 
such  as  calls  for  guardianship  over  the  person  as  well  as  over 
the  estate  of  the  imbecile. 

The  form  of  the  judicial  inquiry  under  these  statutes,  com- 
mencing with  that  of  17  Edward  II.,  is  to  the  same  efifocL 
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The  ancient  writ  issued  to  inquire  whether  the  party  "  fatuua 
et  idiota  ezistit:  ita  quod  regimini  sui  ipsius,  terrarum,  tene- 
mentorum,  et  cattallorum  suorum,  non  sufficit":  1  CoUinson 
on  Lunatics,  117.  So  the  commission,  which  in  England 
superseded  the  writ,  and  which  has  been  adopted  here,  invari- 
ably covers  the  idea  of  the  fitness  of  the  alleged  imbecile  for 
self-government.  Such  a  practice  would  not  have  obtained 
and  have  been  observed  so  persistently  unless  this  idea  had 
been  deemed  important;  and  I  think  there  is  no  case  in  our 
reports  where  an  inquisition  has  been  accepted  and  acted 
upon,  which  did  not,  either  by  the  technical  words  above  men- 
tioned, or  by  some  other  clear  form  of  expression,  indicate  that 
the  subject  of  the  inquest  was  incapable  of  governing  himself 
as  well  as  his  a£fairs:  Covenhoven'a  Case,  1  N.  J.  Eq.  19;  Van-' 
auken^a  Case,  10  Id.  186;  Jameses  Case,  35  Id.  58. 

In  Perrine's  Case,  41  N.  J.  Eq.  409,  411,  Chancellor  Runyon 
said  that  it  is  enough  to  warrant  the  interference  of  the  court, 
if,  from  any  cause,  whether  by  age,  disease,  affliction,  or  intem- 
perance, a  person  has  become  incapable  of  managing  his  own 
affairs;  and  he  referred  for  support  to  Lord  Eldon  in  Gibson 
V.  JeyeSy  6  Ves.  266,  and  Chancellor  Kent  in  In  re  Barker,  2 
Johns.  Ch.  232.  But  I  apprehend  that  in  these  cases  the  at* 
tention  of  the  judges  was  turned  more  to  the  source  and  nature 
of  the  mental  imbecility  than  to  its  extent,  and  that  they  must 
not  be  understood  as  holding  that  weakness  of  mind  which^ 
though  it  rendered  a  person  incapable  of  managing  his  affairs, 
did  not  amount  to  idiocy  or  lunacy,  or  unsoundness  of  mind 
(in  the  technical  sense  of  those  terms),  and  did  not  deprive 
him  of  the  power  of  governing  himself,  would  justify  a  court 
in  placing  him  and  his  estate  under  guardianship.  The  opin- 
ions of  Lord  Lyndhurst  in  In  re  Holmes,  4  Russ.  182,  and  of 
Chancellor  Walworth  in  In  re  Morgan,  7  Paige,  236,  indicate 
that  such  is  not  the  law,  either  in  England  or  New  York.  Lord 
Eldon  himself,  in  Sherwood  v.  Sanderson,  19  Ves.  280,  286,  de- 
clared it  to  be  settled  that  if  the  jury  merely  find  the  incapacity 
of  the  party  to  manage  his  affairs,  and  will  not  infer,  from 
that  and  other  circumstances,  unsoundness  of  mind  (which  he 
said  has  the  same  eCect  as  idiocy  or  lunacy),  though  the  party 
may  live  where  he  is  exposed  to  ruin  every  instant,  yet  upon 
that  finding  the  commission  cannot  go  on. 

For  the  reason,  therefore,  that  the  jury  did  not  find  that 
^  Mrs.  Lindsley  was  an  idiot,  or  a  lunatic,  or  of  unsound  mind, 
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or  tiiat  her  mind  was  flo  impairod  as  to  render  h«r  incapable 
of  goireming  herself  as  well  as  her  property,  we  think  that 
the  inqnisitioii  did  not  justify  the  aj^ntment  of  a  goardian 
both  of  her  person  and  of  her  estate,  as  the  statute  requires, 
and  henoe  that  it  was  properly  set  aside. 


Cam,  1  WlHtft.  flSi  SO  Am.  Dm.  Slk  and  notei  DmbaBw.  JU^  SO  V.  H.  110| 
7ft  Am.  Dm.  nS;  Ihtfdbr  ▼.  jnOL  a9  Ma.  S71|  77  Am.  DiML  tn. 
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I  •!  ingligwiwi^  idMn  ariMi  iimm,  7M-7MI 
JLllutiai.  AoaR>TiON8»  apportioniiMoi  ot  114 
AsTEAh,  effect  of  on  the  judgment  appealed  from,  Sttl 
AasAUvn,  liability  of  keepers  of  plaeea  ef  pablio  rmerk  for  boI  ] 

gneelefaw»  736-737. 
AsBioyiOENT  for  benefit  of  erediton,  bare  intent  to  delay  endiitoni  wiQ  nsl 

aToid,  28. 

Bailmxht,  negligenoe  is  presumed  wben  proper^  is  letuned  la  an  iajued 

condition,  138. 
BoHD^  delivered  on  condition  that  other  persons  shall  Join  as  sQ(etiesther«iB» 

836. 


OABBTmis  deliveiy  Iqr,  iHiat snffioienfc  to  twrinaila  tibeir  Kabfli^,  Wt$, 

dMty  to  protect  paasengers  frem  dangers  not  ordinarily  lauldit 
tiaTe^73S. 

dnty  to  proteet  pssiiBigw  ■  limn  lePuw  pasMDgst^  735-737. 

dnty  to  protect  paasengers  from  injury  hf  third  personi^  734» 

duty  to  protect  pasMngers  from  gamblers,  733. 

duty  to  protect  paaaengers  from  robben^  736« 
CliDKD^  adndHion  of^  in  evideoee,  to  sho 

psient,224. 
Otwn  taifftt  deAned,  380i 

disability  of  person  sufEering;  381-333^ 

direstiture  of  titte  by,  doei  not  taka  phaa  tlD 

la^irii  slatntes  isspednig,  380. 

law  of,  in  these  United  States^  380. 

of  one  who  becomes  a  menk,  383i 

suits  against  party  who  has  suffored,  382: 

wife  of  person  eirilly  dead  may  sua  in  her  own  name,  383. 
ComnBaoir  by  mistake^  dnty  of  injured  person  to  make  tha 

light  as  possible^  364»  366. 
OcttVOEATioii,  unpaid  calls,  liability  of  transferee  of  stock  lor,  83fr-34i0. 
Oo-avAVor,  deed  in  aeveratty  by  one  of  sofural  eo>inantih  entry  m 
whether  should  be  regarded  as  advorss^  437. 

release  by  one  of  soforal  co-tenants,  Mk 
CUMDr AL  Law,  laroeny,  f ekxnious  intent,  firom  what  iafflnad,  47* 

malice,  from  what  implied,  780. 

reasonable  doabt^  what  is,  61. 

SflU-defenae,  what  facts  will  sustain  plea  of,  61,  780. 

DAXAfl V  by  fire,  duty  of  injured  person  to  extinguish  firs  if  ha  eaiiy  330 
duty  of  injiuud  person  to  lessen,  366b 
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Damaoss  from  breach  of  contract  of  hiring,  datj  of  ] 
!>Mon  damagw  by  aoeking  omplojinant,  886u 

from  conversion  of  property  by  mistalu^  dn^  of  injond  penoa  to  v^ 
porchaae  property  and  diminiah  hii  damagei^  MS. 
DoorxnoN  of  admissions,  242. 

of  oonfessionSy  242. 

of  eivfl  death,  380. 

of  inqnests  of  office^  382. 
DiBD,  acknowledgment  of  by  married  wooMui,  mUkamnnj  of^  i43i 

acknowledgment  of,  impeaching  oertifioate  o^  643. 

EwHSAT,  effect  of  in  England,  881. 

Etidsnob,  oonfoeBioM,  burden  of  showing  whetliAr  thij  wtt»  fvfamtny.  Ml 
confessions  by  intoxicated  person,  248. 
confessions  defined,  242. 

oonf eesions,  distinction  between  and  admissian%  948. 
confessions,  extraneous  facts  aaoertained  tluoa|^ 

sions,  250. 
confessions,  fear,  what  will  render  inadmissible^  248L 
confessions,  foundation  for  admission  of  in  eridenos^  84ft. 
confessions,  general  admissibility  of,  242. 
confessions,  given  under  promise  not  to  divulgs^  S4S> 
confessions,  induced  by  appeal  to  moral  sad  i 
confessions,  induced  by  duress,  248^ 
confessions,  induced  by  deception  or  artifice^  240. 
ocnfessions,  induced  by  fear  or  hope^  24fi. 
confessions,  induced  by  promise  of  person  In  anthority,  848. 
confessions,  induced  by  promise  of  pstson  not  in  aatbofiiyy  847* 
confessions,  induced  by  promise  to  be  aHowvd  to  torn  state's  flvidsne^ 

261. 
confessions,  induced  by  torture,  848L 
eonfessions,  indnoements  and  pronisss,  rendering  i 

of,  246. 
oonfsssions^  induoenwitf  or  tender  oonlossiotts  inadnisBible  ] 

to  escape  from  punishment^  247. 
confessions,  instruetions  to  be  given  Jury  ooncening;  844^ 
confessions  made  by  person  under  arrsst  to  oAser  in  ' 

heis,24& 
confessions,  made  by  person  illegally  imprisoned,  844 
oonfeesions  made  during  sleep,  2401 

confessions,  question  of  admissibility  of  is  f or  tlM  ooorl^  844^ 
confessions^  second,  where  first  was  inadmlssihleb  848. 
confessions,  voluntary,  must  be  shown  to  havo  bssn  beten  thsj  mm  be 

received  in  evidence,  244 
confessions,  voluntary,  what  deemed  to  be^  848L 
eonfessions,  when  inadmissible,  246. 
eonfessions^  whole  must  be  admitted  or  none,  851. 
confessions,  without  proof  of  the  eorjmg  d^kti^  851. 


Paotor,  emergency  which  will  justify  his  disobeying  his  instruatien%  87. 

PizruBn,  owner  of  land  may  reimpress  character  of  personalty  on,  886L 

persons  acquiring  interests  in  or  liens  upon  real  estate  witii 

that  fixtures  are  subject  to  prior  liens  or  elaimsb  886L 

foKnrruKB,  for  treason  or  felony,  380,  382. 
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Cm  Cavba  MoBTia^  giver  most  part  with  all  ooninil,  1091 
Oirr,  delhrery  is  required  to  perfect^  800. 

HAXDWRTnyo,  genuineneea  of,  what  OTidenoe  is  oompetent  on  aabJMl  o^ 

177. 
Hxnta,  estate  in  fee  maj  vest  in  trustee  withoat  use  of  this  ternHy  900. 

Imtbovkmuntb,  owner  of  land,  when  chargeable  for  imprortniMiti  nade 
thereon  by  a  bonaJitU  possessor  thereof,  tiNS. 
parol  oontraet  to  pay  for,  497. 

plaoed  on  land  by  one  believing  himself  to  be  the  owner^  4M 
pUhced  on  land  of  third  person  generally  belong  to  hinit  486w 
plaoed  on  land  under  a  contract  to  purchase  which  is  void  lor  aon-Ma- 
plianoe  with  the  statute  of  frauds,  496. 

£]m-x«spBB8,  liability  of,  for  not  protecting  guests  from  violanM^  79k 

IxqmuFn  ow'OwnoM,  neceasity  i  f,  to  establish  an  escheat^  882: 
not  indispensable  to  forfeitore  for  high  treason,  882. 

InBtnuircB,  arbitration,  provisions  in  policy  requiring,  841. 

JvDOM BUT  against  non-resident  can  operate  in  rem  only,  188. 

appeal  from,  effect  on,  389. 

estoppel,  when  Judgment  is  ambulatory  in  its  natnrsb  92. 

in  trespass,  effect  of  as  rttjudieata.  810. 

void,  remedies  against^  790. 
JumuDionoH,  based  on  pnblioatioa  or  ooostmotivis  sarvioo  of  ftomm^  IHL 

decoying  person  within,  to  make  service  of  process,  180L 

equi^  jurisdiction  over  ncn-residonts,  189. 

fraud  in  procuring,  how  may  bo  taken  adviatsife  of^  180L 

over  alien  enemies,  190l 

over  foreign  administrator  or  gnardian,  184. 

over  lands  in  another  state,  182. 

over  non*resident  stockholders^  184. 

over  non-residents  temporarily  within  the  states  181. 

over  persons  and  proper^  situate  beyond  the  sCats^  180L 

cpvsr  property  of  non-residents*  and  how  obtained,  181. 

cpvsr  proper^  of  non-residents  must  be  in  rem,  188. 

over  suits  against  receivers  appointed  in  other  statsi^  186i 

presumptions  in  favor  of,  79. 

rsosiver  appointed  in  another  state^  185-189. 

state  laws,  operation  of  is  restricted  to  state  limits,  179. 

to  enforee  performance  of  contract  made  in  another  states  1811 

te  erdar  sale  of  land  situate  in  another  state^  182. 


I  ovidsnoe  of  other  oflbnses  not  connected  with  that  ( 
innaendo^  office  of,  831. 
of  public  officers,  831. 
Loir  WBimroB*  recovery  on,  by  action  or  suiti  110. 

MiitTBT)  WoiiXN,  acknowledgment  of  deed  by,  is  ssssbHsI  to  ito  vattdlliyy 

642. 
acknowledgment  of  deed  by,  sufficiency  o^  643. 
MoiTK,  civil  death  of;  883. 

MovTOAGi,  chattel,  aathoriiing  mortgagee  te  sell  or  retain  possBSsion.  84. 
lIumoiFAL  OoBiOBanoN,  acte  of  officers  of,  when  do  not  bind  the 

tion,  180. 
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UuBDiB,  deliberatiiMi,  UMrtrooeioos  nffsdiag^  81. 
delibetfttiGn,  length  of  time  required  for,  81. 

t  dMih  to  iiqiu<ed  perigr»  8L 


NiouoxvGB,  accident,  whether  eatabluhee,  702. 

burden  of  proofs  on  whom  rests,  792i 

elevate.  leUe^  whe4heceeteUiihe%  7M. 

presumed  from  fall  ot  bttiidimt  708^ 

piesamed  from  fall  of  elevator,  794. 

preenmeji  tro»  nilwaj  eeeidBn^  793k  79ii 

presumed  frem  whufr  aeeideMts,  798^79& 

nuMwetaiilUiBg,  laU  ol,  establishes  798^ 
HoR-xxsiDBirra,  chancery  jnriadiofcion  ^mr,  189. 

coQfli^  wbsB  have  no  jniiedictiett  over  peiio— o^  178L 

deeoying  withsi  state  to  serve  pvoeess  oi^  18Qi 

pnyperty  of,  jurisdiction  over,  how  ebtaiaed,  VO,  I8IL 

pnyperty  of,  sitaato  within  the  stated  181. 

quieting  title  against,  182. 

stockholders  in  eotyyfatkms^  IM. 

temporarily  in  stoto  or  country,  181. 

waiver  of  questions  of  jurisdiction  by  subniitaBg  to 

Offsons,  acts  of,  done  colore  offieH,  when  not  hiadinfl^  181l 
Mis  el,  lAsn  peivato  sMl  wksB  dBflial^  1381 
misconduot  ol^  in  sAee^  ISL 
of  city,  acts  of,  when  not  hindinft  ISQl 
of  township,  what  aeto  el  ave  binding  en  the  toWMUp^  UL 
unauthorised  acts  of,  which  do  not  bind  the  pnbio^  181. 

QraEA,  whether  to  be  regarded  as  •  tihsatrisal  jwii  fm  ii—ieSk  7801 


Fabbit  ahd  CatLD,  custody  of  child,  father's  agyeemenl  < 

enfranchisement  of  childp  from  what  infeoeredt  OM. 

lather  is  entitled  to  service  of  minor  child,  804. 

father  is  liable  for  si^porfeo^  68& 

father's  ri^t  to  emeuflipato  minor,  664. 

mother's  ri^^  to  custody  of  child  on  death  ol  litiMt  < 
paired  by  his  agreement,  688. 
Fur  Aunxa,  acts  punishable  by,  whether  Toid,  198. 
PowsR,  donee  of,  eentrol  of  courts  over,  88S. 

donee  o^  principles  which  must  regulato  acts  a(  888» 

donee  o^  rules  limiting  his  action,  886. 
FftisviCFTioN  of  negligence^  accident,  when  raises  798. 

of  nsgUgsn^agaiasicsirieta^  794. 

of  negligence  from  fall  of  building,  793. 

of  negligence  from  fall  of  elevator,  794. 

of  payment,  what  will  lebcil^  81L 
PncfoZFAL  AVD  AoBNT,  emergency  which  will  Justify  disobedisnea  to  ! 

stmctions,  87,  88. 
PncroiPAL  AND  SuRBTT,  alteration  of  contract  without  assent  el  rafulf «  41 

new  duties  imposed  on  principal,  when  win  release  sure^,  4B8L 

new  duties  imposed  on  principal,  when  will  not  rebase  rafutf ,  4BiL 

principal,  change  in  duties  of,  469. 

principal,  change  in  duties  o(  1^  legislature,  46QL 

principal,  change  in  duties  o^  right  to  make  may  be  rsssrve^  dBH 
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FUvonAL  Ajn  Susan;  prindpal,  inunatsrial  ehHig«  la  dvliM  «(,  469. 
mretlM  v  entltl«d  to  stand  on  itriot  tonns  of  tMr  oonftmol^  468. 
■arotiM  are  laToritae  of  tho  law,  468. 

BaonriBfl^  aotiooo  1^,  boyond  the  stata  irh&n  appointad,  186-187. 

anthoritjy  torritorial  limitation  o^  186. 

title  o£,  ia  limitad  to  tho  stata  when  avpoJn*ad»  186. 
RiLBAaM  by  one  of  aereral  oo-tenaat%  200l 

fiALX  of  goods,  when  oomplete^  237. 

SALOOH-KBBPUfl,  liability  of^  fornot  protaetiiig  goaati  from  ainlt^  781 

Shxeifv,  liability  of,  for  lerying  on  azampt  properly,  182. 

liability  of  raxeties  of,  for  levy  on  property  of  atnagar  to  the  writ^  188» 
BuoniMM  by  eonnsel  in  the  ooorse  of  a  trisl,  827* 

by  witnesses  in  giving  eridsnos^  826. 

nttered  in  jndieial  prooeedings,  826. 
SiATon  OF  FsAuna,  improrements  plaoed  on  lands  vadar  oontraot  Told  far 

want  of  oomplianoe  with,  496. 
Btrnm  or  LzmrATioira,  nmnieipal  oarpontlQU^  a«tioBa  by,  whether  aab» 
ieetto^648. 

TdwHSHiP,  aeta  of  offioera  o(  when  not  binding  vpao,  181. 
raBAflOR,  oorroption  of  blood  reaolting  from,  881, 
eeeheat  of  lands  for,  881. 
•        f orf eitnre  of  property  for,  880-882. 
TaxjwnM,  disoretion  o^  oontrbl  of  ooorta  orar,  886^  888. 
disoretion  of,  how  mnst  be  ezeroiaed,  886. 
diaoretion  of^  mlea  for  governing,  886i» 
i  hi  fee,  whsn  veats  In,  800. 


Wnx,  parol  evidenee  to^how  mtnt  to  oodt  ehlld  hmm,  M8L 
Wimwii^  liafaOity  of,  for  abadar  nttered  hi  gMng  1 
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AOKKOWLEDOBiENTa 
I  «o  IimAOB  THi  AoKvowLKDOMXirr  ov  A  Dbid  sbould  bi  ov 
GuuBfln;  Skbovobst,  ahd  Most  Ck>irmioDia  Ghabaohs.    It 
■hoQld  be  alniost  M  strong  M  thai  reqiiired  to  oorreot  an  aUe^ 
in  »  deed«  and  ahonld  not  be  looae^  equiTooal,  or  opan  to  raaaonabU 
doabt  or  opposing  prasamptioos.    Pfcfenf  t.  KnMff,  022. 
&  WimBB^  CkxHPKrooT  of.— Jusnoi  of  thb  Pxaioi  d  a  CkWFannT 
WmiBB  to  impeach  a  oertifioate  of  acknowladgmant  signed  by  hioii 
and  his  testiiPflny  may  be  reoeived  to  prove  that  the  grantor  never  ap- 
peared before  him,  nor  aeknowledged  the  deed.     id. 
See  MABRinn  WoMMBf  5-7. 

ADVERSB  POSSESSION. 

L  Bioar  Aoquibsd  bt  PBBHBimoir  n  as  Pncnor  as  On  AoQonoD  bv 
Gbabt,  aind  nothing  that  the  person  who  has  thus  aeqiaired  it  eaa  do^ 
and  no  acknowledgment  that  be  may  make,  can  take  away  from  him  the 
x^t  which  has  in  this  way  become  rested  in  him.    ITeed  t.  Fltuh,  88. 

ti  Abkdio  nunt  Owmib  of  Land  Lbati  to  Rau  Flabh-boiasd  d  Ao- 
KHOWLBDOMXiiT  of  sttch  owner^s  snperior  rights  and  wiQ  rebut  the  pro- 
sonption  of  a  gia&ti  and  intermpt  the  acqniriBg  of  the  right  to  use  the 
flash-boaid.    Id. 

IL  PAmBHT  ofTazbi  ov  Lavd  m  hot  Act  of  PoasnsiOH,  nor  is  it  evidsnoe 
ofapoesssBotytitle.     JVloiBonr.  Priehard^W. 
See  Co-TKNAiror,  1,  2. 

AGENCY. 
FlmraiFAL  Boum  bt  Aobmt^s  Aon  m  BicxBaBiroT.— Where  an  agent 
is  dirseted  to  get  a  certain  physidany  bat,  being  nnable  to  proenre 
him,  employs  another  instead,  the  emergency  is  such  as  to  bind  the 
pcinoipal,  though  lie  told  the  latter  physician  when  he  arrived  at  his 
destinaticii  that  his  serrioes  were  not  required,  as  the  tronbie  was  orer. 

JMfUtmm  ▼.  OjpflriSIIMHI,  8^ 

See  IwsvRAiroB,  S-1(X 

ALIENS. 
See  JuBisDionov,  1. 

ABBFCBATION. 

See  iNSiTBANoa,  2,  8b 
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ASSAULT  AND  BATTERY. 
See  Trxsfjjs. 

ASSIONMENTa 
BqiiTBT  wxLL  Uphold  av  ABnoncxiiT  of  Waoxb  expected  to  be 
the  fatore,  bot  not  under  an  exiating  employment  or  oontnet 
T.  Petermm,  207. 

ASSIGNMENTS  FOR  BENEFIT  OF  CREDITOBa 
I.  RioBT  TO  Opbr  akd  Closb.  —  Wbege pUinHflf  in  attachment  i 

interplea,  and  admits  an  alignment,  bnt  alleges  that  it  is  frsadnlanl 
and  void,  the  burden  ia  en.  ham  to  poneva  i^  aad  consequently  be  baa  the- 
tight  to  open  and  close^  both  in  the  introduction  of  evidence  and  in  the- 
argnment    ffaaeU  v.  T^tpUm  BavJt^  22, 

2    DlOLABATIOHS  A3  EviDKNGL — WhSRX  VALEDITT  OF  ABSKUrMKHT  foT  the* 

benefit  of  creditors  is  in  issue,  an  attaching  creditor  may  show  a  oon* 
versation  had  before  the  aasigmuenti  ia  which  the  assiignor  gave  aa  a 
reason  for  assigning  that  he  could  then  get  a  bettor  settlement  with  his* 
creditors.  He  may  also  prove  conversations  had  with  the  assignar,  in 
the  presence  of  the  assignee,  shortly  after  the  assignment^  at  a  meettnig. 
of  creditors,  to  effect  a  compromise.     Id. 

8.  Estoppel.  —  Where  an  attaching  creditor  is  seeking  to  prove  the  inv»> 
lidity  of  an  assignment^  and  fiie  assignor,  prior  to  the  assignment^  baa- 
represented  himself  to  be  worth  a  large  sum  in  excess  of  his  liabili* 
ties,  such  creditor  ia  not  estopped  by  lepresenting  to  other  creditonb 
prior  to  tfie  Bwigiiiiwiiit»  UkaA  in  kis  epiaioa  tte  aasigner  wna  aolTCMt^  sad 
w«rth  a  hwge  sam  in  ezoosa  of  Us  liabilitiea  and  mremptieoa    Id, 

I.  Aaaannarr  pok  BBrmr  of  Grwetobs  ia  mot  tmadnlsut  when  tho  em- 
barrassed creditor  making  it  intewka  only  avcfa  delay  and  kindraBoe  to- 
hia  creditors  aa  would  follow  aa  aa  inosdant  to  tho  asHignment.    Id, 

S,  DnnTRBUt  to  Bvjlmuick  is  properly  deMiad  ^riies  there  is  seme  evidettce^ 
tibo*^  digkt,  justJ^yiBg  the  snhmiMriaM  of  fto  goedlsithof  thop«iie» 
to  the  assignment.    Id, 

ATTACHMENT. 

1.  LOSB  OF  MosntrPAID  to  SHMttlF  UHMHi  ATTaomfKWT  OB  QABUlSHmilT, 

resulting  from  the  subsequent  absconding  of  that  officer,  must  be  borno- 
by  the  phiinti£  In  re  Dawnn^  24A^ 
S.  Oabnishicxst  18  A  Statutoby  Pbogeebxno  based  upon  contract  relatiooi^ 
or  upon  equities  growing  out  of  or  created  by  such  relations.  Hie  form 
of  the  action  undnr  which  the  proceedingB  may  be  prosecuted  againat  de- 
fendants has  little  or  nothing  to  do  with  the  true  character  and  relatioa 
existing  between  the  parties.  The  garnishee  def endanta  csanot  be  held 
for  property  of  the  principal  defendsata  in  their  possesdon  aa  lor  a 
wrong,  unless  their  possession  was  wrongful  aa  between  them  and  tfae- 
principel  defendants  at  the  time  the  writ  was  served,  no  matter  in  what 
form  of  action  the  statute  may  anthariae  the  profteoding  to  be  proaeettted, 
cr  the  deelaration  permitted  may  m^oata.  Zyoii  ▼.  BaUtnHm,  281 
See  EzBoonoRfl^  1. 

ATTADIBEB.. 
I.  BBHTxiroi  Pbohoovoid  fob  a  Cafttal  OfFnm  Plaoid  the  ofiinder  bk  a 

state  of  attainder  at  the  common  hnr.    Averp  v.  BoartU,  968. 
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X  PtaPOiFiL  Ixenam  Oimmwiuiwt  utoh  ab  Azxazvbeb  as  OoMiMirL4W 
w«re  foif eitiiN^  eotroptioD  of  hLood,  and  an  <iTtanflti<wi  of  «M1  xl|^ti^ 
mora  or  lew  oompleto^  whioh  waa  denominatad  eiyil  death.    Id, 

Jb  IvouuBOT  ov  CrriL  Dxaxh  attended  erery  attainder  of  treaaon  or  lekajr 
at  the  oommon  law;  and  tho  peraon  attainted  beoama  diannalified  firaa 
befaig  a  witnaaiy  froin  briBf^  an  adaen,  and  from  performing  majUgd 
fonotioii.    Mm 

-4L  AzTAiimD  PiRflOH  wia  vot  Diviixi'md  ov  hd  Lakimi  u  atil  Off icu  VduHi>i 
heooalddeYiaetheniyaabjoet  only  to  the  right  of  entry  for  tho  lorfeitaN^ 
and  ooold  bo  either  a  grantor  or  grantee,  and  tho  grant  would  bo  good 
against  aJI  persona  other  tiian  the  king.  SQs  body  oonld  be  taken  hn 
ancntion,  anbjeet  to  the  parmonnt  daima  of  pnblio  jnstiee.  He  eovild 
be  snedy  but  oonld  not  ane;  he  ooold  contract  bat  eoidd  not  le^pdra  the 
ooorts  to  aid  him  in  enf  oroing  his  oontraeta.    Id, 

t.  GlYIL  DXATH  DID  NOT  OF  ItBKLF  DmST  IBS  OFFiaDMEOF  WmUMMf  M 

a  general  role.  Id, 
C  CnriL  Dbat^  Risultuiu  fbom  EBTuumsi  imo  fisLUBBr  An>  1 
A  PROFttHn)  MoxK,  diffisred  from  civil  death  oecaaioned  by  a  i 
far  crime,  in  thia,  that  in  the  former  caae  tho  monk  renounoed  all  aeeolar 
ooncems,  and  hdd  hiwialf  freed  bam  tho  ohligations  resting  npon  him 
as  a  member  of  civil  society.  He  waa  therefore  treated  aa  dead  in 
fact,  and  as  having  surrendered  all  his  civil  rights.    Id, 

7.   COHSSQUSKCES  OF  ClYIL  DXATH,  UHDKB  THB  STATUTES  OF  KXW  YOBS,  are 

no  greater  than  at  common  law,  and  do  not  indnde  the  divesting  of 
the  estate  of  the  criminaL  Hence  if  lands  devised  to  him  were^  on  hia 
dying  without  issiie,  to  vest  in  another,  they  do  not  so  vest  on  his  civil 
death.    Id. 

ATTOBNBTS  AT  LAW. 

L  AnOBVCT   KAT    BM    SuiOlABILT    COMFBLLBD  BT  CkyUBF    TO  PaT    OVXft 

HomET  CoLUWEED  BT  HiM  only  when  the  reUticn  of  attofney  and 
oUent  in  the  transaetion  eziata  between  him  and  the  petitioner;  and  if, 
on  the  lyplination  for  snch  a  mle^  an  iasne  of  fact  ia  raised  aa  totdiether 
the  rdation  ezlsti^  the  atfeomaj  ia  entitled  to  a  trial  by  jnzy.  /nrtJCm- 
fiAly,  724. 

%  AxnUtMBT  WILL  BOT  BB  SCTMlfABn.T  OOICPBLLBD  BT  OOOST  TO  PaT  OVBB 

lioNBT  CoLLBOTBD  BT  Hdi^  whsn  hia  answer  to  the  mle  oonvinoea  the 
ooort  that  the  money  waa  withheld  in  good  faith,  and  believed  to  be  no 
more  than  an  honest  oompmsattoi,  bat  the  petitioner  wiU  be  remitted 
to  hia  action  at  law.    Id, 

X  lFABAlTOBMBTAfllBBttB8BVBBALCLIBBT%HBOABB0TTBgIFT  WITHOWP 

TBB  Ck>B8EHT  OF  Au^  and  thia  ia  trae  as  between  his  dienti^  or  any  of 
thom,  and  third  partiea;  bat  where  the  oontrovcr^  is  between  tho  portiea 
ilieaMelvea,  the  mle  doea  not  obtain.    Mkkaar.  FoU  577. 

BAILBOafTS. 

1.  Bahbi  of  Hobo  kol  Hibb  d  Liable  in  AonoN  fob  Tbotxb»  when  ho 
Urea  him  to  be  driven  to  one  plaoe  and  drivea  him  to  a  diffwent  one^ 
withoot  the  consent  of  the  owner.    Malcanqf  v.  Tafi,  136. 

1.  BoBDBN  OF  Pboof  OF  Kbolioengb  18  ON  PLAINTIFF  in  an  action  on  the 
eaae  for  n^gligenoe  againat  the  bailee  of  a  horse  for  hire^  and  is  not 
shifted  by  merely  showing  that  the  horse  waa  soond  when  delivered  to 
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ih»  htBrn,  tad  wban  rttoraed  waa  injured  in  a  way  that  does  not  ordi. 

See  WABBBOUBSHKf. 

BANKKUPTCT. 
See  Ihsolvkxot. 

BASTARDY. 
Bra>KrcB.  —It  is  Bbboe  or  Bastardt  Pboobb  to  Pxbmr  Ihspbchov  mw 
JuRT  ov  Invaitt  Child  six  weeks  old,  to  enable  them  to  jndge  fram  a 
oomparison  of  its  appearance,  complexion,  and  f eatnrea  with  those  of  tiM 
defendant^  whether  any  inference  could  legitimately  be  drawn  tharsCrsa 
M  to  its  paternity;  to  decide  otherwise  would  establish  an  nnwias^  dasf 
gerons^  and  nnoertain  rule  of  evidence.  Oktrk  t.  Brmittnd^  SSL 
See  Majuoaox  and  Divoboi. 

BILLS  OF  LADING. 
See  ConMOiBi  Cabbibm. 

BONDS. 

L  Bovn.  — Iir  Jom  Obugation,  Volitiitabilt  iumnaa^  Baob  Qbuooib 
OwBi  to  the  others  the  exercise  of  good  fsith  for  their  Joint  interest  A 
confidftntial  relation  exists  between  them,  each  owes adnty  to  the  dhsn 
to  disclose  anything  a£boting  the  Joint  interest^  and  each  represents  the 
others  in  matters  relating  to  the  payment  and  dischaige  of  their  Joint 
liabflity.    Qrten^.  Bk^l^ik 

%  All  CkH>BLiooB8  or  Jodit  Bond  Siourbd  bt  Mobtqaob  abb  Iaa* 
BLB  for  the  amount  of  the  bond,  although  the  pnrohaeer  of  the  land 
■abject  to  the  mortgpige  has  disoharged  the  latter  by  payment  to  the 
aiortgagee  of  record,  such  payment  having  been  made  in  good  faith  and 
without  notice  that  the  debt  secured  by  the  bond  was  payable  to  an* 
other;  and  in  a  suit  against  the  obligors,  in  which  such  purchaser  is 
made  a  party  defendant,  if  Judgment  is  had  against  the  defendants  gen* 
orally,  it  will  be  vacated  as  to  him  and  sustained  against  the  other  de- 
fendants, the  obligors.    Id. 

%,  NonoB.  — Bbfebbnob  or  Coutonb  to  tbb  Mobtqagb  and  Bonds^  and  in 
the  bonds  to  the  terms  and  conditions  of  the  mort^ge^  ehaigea  tho 
holders  of  both  coupons  and  bonds  with  notice  of  the  provisions  con- 
tained in  the  instruments  to  which  reference  is  made.  MtCMmd  v. 
Norfolk  R.  S.  Ck>.,  m. 

4.  NioonABiUTT  OF  Coupons,  though  Dbtachbd  nunc  tkb  Bond^  d  Db- 

btrotbd  if  they  contain  a  reference  to  other  instruments,  and  from  sooh 
instruments  it  appears  that  the  time  of  payment  of  such  coupons  is  sub- 
ject to  a  contingency  over  which  their  holders  have  no  oontroL    Id. 

5.  A  Coupon,  to  bb  Nbgotlablb,  must  provide  for  unconditional  payment  to 

a  person,  or  order  or  bearer,  of  a  certain  sum  of  money  at  a  time  capaUo 
of  exact  ascertainment.    Id, 

6.  Where  a  Majobitt  of  Boni>-bk>ldbbs  wbbb  Authobizbis  inOasbof  Db> 

FAULT,  to  waive  such  default,  and  to  instruct  the  mortgage  Unstees  to 
waive  it,  but  no  action  on  the  part  of  the  bond*holders  or  trustees  was 
to  affect  any  subsequent  default,  the  bond-holders  cannot  anticipate  a  de- 
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fMiU^  nor,  in  mStwnm  of  iBoh  d^fiuilt^  eta  ihtj  gire  the  UiuiUm  a  Talid 

am 


CEABSTIBB, 

1.  TBvaTinQvLnALPinnJoChKABiTrBQijaorSooaasfoaBAxiAi^^ 
iha  pnzpoM  to  which  the  gift  is  to  bo  applied,  and  aot  Hio  motiTO  of  the 
donor.    Fk^  /ai.  Ox  ▼.  Boifd,  745. 

t»  ImuBivcB  Vjobol  OmPAi^  d  Pdblio  GiujtiTr  wfam  tho  oli|aet  of  iti 
inoorpofation  ia  to  protoet  and  laTO  lila  and  pwipari^  in  and  oontigaona 
to  huning  boildingBy  it  appearing  that  tho  oompany  made  no  diatino- 
tion  in  aaying  .and  protecting  pzoporty  between  property  ininred  and  . 
not  inanred,  and  that  it  waa  withont  capital  stock  or  mcoeyed  capital,  i 
and  no  prcfite  or  diTidends  were  made  end  divided  amcng  the  eerper  a*  * 
ton,  althoQ^  it  ia  aapported  bj  the  Tolnntary  contribntiena  of  Ave  in- 
Id.  A 

OaNFUCT  OF  LAWa  ! 

See  Comrivn^  i. 

COMMON  CARRTima  i 

L  TtLunmaxjaum  CmPAvr  d  CcniiiDiir  OaBiiTWi,  akd  n  BaHNvniui  ii 

SooB  where^  althoogh  it  owns  no  railroad  iteeli;  nor  any  pari  ef  the 

f««te^  it  employs  snch  linee  of  others,  aotmg  for  iteelf  alone^  aa  it  eeei 

fit  to  nse^  and  oontraets  to  fnnush  every  means  of  transportatiim  npoo 

Hm  entire  jonxney.    MtrthamU^  D,  T.  Ox  ▼.  Blodk,  847. 

t,  I^aBiLxrT  or  OomoM  Cabshe  iut  bb  Ldotbd  nr  m  Bztbmt  wt  Bz- 

fSHS  Ooamuor;  each  limitation  nmst  bo  reesonahle;  it  mnst  not  sttpn- 

late  for  ezemptian  from  lisbility  for  the  conse^ences  of  the  i 

ef  the  carrier,  ite  servants  or  agents.    Id, 

t,  Yon>  BrxFULATiOH  in  Oabbibb's  OonntACT.— Where 

having  the  whole  contFact  for  transportatioBi,  and  reierving  to  llaelf  the 
rJ^t  to  eeleot  ita  own  lines,  stipulates  in  an  agreement  for  cairiage  ef 
goods  that  the  oompeny  alone  upon  tdiose  line  the  goods  may  be  lost  or 
in jvred  shoold  be  liaUe  thereto,  the  effect  of  snbh  stipalaticn  woold  be 
to  exempt  each  carrier  from  Uability  for  the  negligance  of  ite  agenti^ 
and  is  therefore  void.    Id, 

i.  SoBOABXIBB  OV  TBAHBFOBTAnOH  OOMPABT,  AOIIVO  AM  OOMMmf  OlBBIBB^ 

IS  m  Abbnt,  and  not  that  of  consignor  or  consignee,    Id, 

S.  BuBBBV  ov  Fboot  is  ufov  OomiOB  Cabbibb,  nr  Cabb  or  Lom^  to  show 
that  snch  loss  srose  from  a  cause  for  which  he  waa  not  respcosiUe.    Id, 

C  Ocangrnas  nr  Bill  or  Laixdio — B v u>brub.  —The  fsir  and  honest  accept- 
ance of  a  bill  of  hidings  witfaoat  dissent^  raisss  a  presnmption  that  sU 
limitaticns  contained  therein  were  brooght  to  the  shipper^s  hnowledgCb 
and  agreed  to  by  him.    Id. 

7.  Dbuvbbt  WmoB  will  DnoBaBOB  ▲  Ooboiob  Oabbibb  mat  bb  Oon^ 
STBVcmvB.    TaHfeO  v.  Bopal  Jfe.  8.  Oo.f  860. 

•»  To  OoHarrfUTB  a  OoBirf buui'i vb  Dbltvbbt,  the  carrier  mnst»  if  practicable^ 
give  notice  to  the  consignee  of  the  arrival,  and  when  this  has  been  dcne^ 
and  the  goods  are  disoharged  in  the  nsoal  and  proper  plaoe^  and  reaaen- 
ahle  oppcrtoni^  offarded  to  the  consignee  to  remove  then^  the  liability 
cf  the  carrier  as  snch  terminaieB.    Id. 
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f»  Ddttof  QniiiosxBToBacBivx<Afl»TAKB€k)OMJsulii90ratm 
dntj  of  fhe  flvrkr  to  daliTw  tham.    He  mojio^  aib  Jiu  i 
the  strizigent  liability  of  the  carrieiv  but  mvat  aot  promptly  in 
the  good*.    If  he  doee  not^  the  liihOity  of  the  oairier  m  ea  innrer, 
iieTerthelen^  ends.    Id, 

1<I.  Oabbixb's  Oxnxrai.  Ddtt  n  vor  BtoMTiiLLT  Vabixd  ob  LnorKD  bt  a 
timjiiJBiwr  or  «b  Boa.  or  Lexnw  tin*  ttie  geeJe  an  "^e  be  4eKr* 
«i«4  froB  tlM  dUp*e  4edL  <wlie&  the  dnp^omMt^  MpoMftEfitj  ■hell 
eeeee)  at  the  port  of  New  York,*  nor  hj  a  atipoMioii  that  Ifce  goods 
iPHO  "  to  oe  TeoeBPvd  oy  the  miuiigiieee  ttnfiwwBitoly  toe  ^eeeel  is  leeflly 
*e  «Mhn^  er  eOMnrise  they  irOl  be  landed  end  eteted,  «t  tiw  eele  ez- 
YOMeeiid  i«kef  theeene^eee^imfihe  weifkoaaea^ei¥ided  fer  tlia* 
pipuea,  orltttte  pvMio  rtot«p  m  the  ocOeeter  of  the  pert  ehaS  direek 
M. 

il,  GauBCB**  LuBiunnr  jb  Oabxibb  wab  Hbud  ^o  KaTBl^flnmiBiBB  whoA 
n  Bppeeved  theit  ne  gwfv  the  eens^giiee  prai^  mttoe  eif  tte  ORinl  oc 
the  gooda,  and  thereafter  diaeharged  them  attte  pmpei  irlMttt  wbete  tbqr 
were  aoflEiBred  to  remain  three  daya.    Id, 

IS.  TBOIJOBCABBIBB'sLUBlUfTaBSvCBHJBlkBlinfAXBDBTAOaNBTBinV 

TIYB  Dbutbbt  OB  THB  (3oQB%  ABieiaiBieniiwoi«1>1e  for  the  nec^igenee  of 
himaelf  or  hia  aervanta,  whereby  goods  remaining  in  hia 
lost.    Id. 

IS.  Cabbibb  Wbo  WnHM to WHOttT rBBJUBaTHig LuBBirri 

MOST  WABBBOcraB  I^K;  otharviae  l>e  la  ohMgad  With  A  da^  OS  baileo 
er  wanhonaaoBa  to  take  ordiaaiy  oare  ol  "tiia  pnipartgr.    UL 

1^  EzflBFZKMi  IB  Bill  of  Laosvo  AOAnur  Lon  bt  Tsxn  wiub  bot 
Rblzbvb  tbx  Casbibr  fnm  liability  lar  loaa  of  neoda  inanUii^g  firom 
^u^  n^ijpwioa  in  penBittiqg  them  to  be  Antoi  inm.  hia  oeaMy^  Bfler 
they  had  been  oanaknotively  doUfwad  to  the  prwiBJgBaBi^  hg^mm  whm 
took  them  wiiboutintoDi  to  BteaL  This  oxoaptioB  bbm*  be  ^ 
operating  only  while  the  giaoda  era  in  poaaaaaioa  of  the  i 
BBdarthehiUof  bHiing.    Jd. 

li.  Wbobbvul  Dbutbbt  bt  fijBBTBB  —Where  defandant  Badariook  to 
oaoy  by  water  and  deliver  to  plaintiff  certain  yruperty  belongjag  to  tka 
latter,  but  after  the  oanaage  waa  ^a— yUfeoii  made  ao  attawyt  to  ao  do- 
liTcr  the  propertyi  bnt  allowed  the  maater  of  the  Teaaal,  who  waa  hia 
aorvant^  and  aaanmed  to  be  a  depnty  United  Statea  marahal,  to  dolivor 
the  property,  without  the  oonaent  of  the  owner^  to  a  third  porty,  the  act 
of  ao  delivering  the  property  to  a  third  peiaon  ia  a  tettiooa  eaeoa  tho 
part  of  deiandaa^  aad  a  waaiyU  oovfeniaq,  lor  adikk  tnevw  will  Iml 
QMom  T.  FarwOk  JN)1. 

li.  Wjmbb  niFffire  or  QooBa  alleaBBaoffioM'totohothogeedahoiacar' 
tyiof^  it  ia  no  defaoae  agatoat  an  aetiaB  of  trover  for  their  vafan  to 
akow  that  the  offieer  took  them  withoat  alao  ahoiri^  tiiat  lie  bada  l^gel 
night  to  take  them  bjrvirtae  el  hia  «!rit    Id, 

17.  Whbbb  Oarbibb  has  Allowbd  an  OmcoEB  to  talaa  gcMada  he  ia  eanry* 
inland  in  aaaotkm  of  teerar  aeaka  to  ohow  a  better  ogbt  to  the  prop* 
erfy  or  to  ita  control  than  die  plamt]ff*a,  the  legal  proeeediiiy  npoa 
iHiich  the  affioar'awnt  or  order  ia  baaed  eheaU  be  intoedaoed.    Id. 

UL  iBBXBXJcaaoBS — I^btabsubb  vaoM  ^Rmoa.  —  Where  petitioii  ia  aotioa 
againat  raihoad  eeaipany  lar  pataenal  iajary  allagaa  at^gligaaoa  ia  no* 
atopping  a  reaaenaUa  time  for  plaintiff  to  aljgh^  aad  n<tfigem^  in  pat- 
ting him  o£^  alao  an  assault  on  him  by  defendant'a  i^eaf^  aad  tlie  ia- 
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•IraeiloDS  antlMriM  a  recovery  upon  finding  the  n^gU|;«acii  mlleged,  bat 
are  nlent  as  to  the  eemvlt,  they  are  not  arroneona,  as  a  departure  from 
the  petition,  especially  if  they  present  the  real  isaae  made  by  the  evi* 
dance.     Owena  v.  Kansas  City  etc.  IVy  Co.,  39. 

19.  Waiver  of  Cov-ition  in  PA8ss}!«Ea  Contract  "Ticket. "  —  Contract 
Indorsed  o:i  Railroad  Passenger  Ticket  for  passage  to  a  certain 
point  and  retom,  entered  into  between  the  railroad  company  and  a  paa* 
•enger,  containing  a  requirement  that  the  ticket  should  be  stamped  by 
tiia  company\i  agent  at  the  point  of  destination,  is  a  simple  contract  in 
writing,  and  such  requirement  may  be  waived  by  patt}L  To  show  such 
waiver,  evidence  that  a  person  stamped  the  ticket  for  the  retnm  trip  al 
a  station  other  than  that  designated  in  the  contrad;  and  that  such  per* 
ton  was  an  authorized  agent  of  the  company^  is  admissible.  Taylor  v. 
89dboard  etc  H.  Jf.  Co.,  609. 

SO.  Kbqligxnox — Damages.  —  In  Action  AOAisiST  ▲  BazLBoaD  Compaitt  lor 
injuries  receivad  in  being  negligently  and  forcibly  pulled  Irom  tha  cars^ 
ttia  plaintiff  is  entitled  to  recover  upon  proof  of  the  nQ(£^ence»  though 
«n  invalid,  and  the  injuries  may  have  been  aggravated  and  renderad 
mora  difficult  to  cure  by  reason  of  ill  health;  and  it  is  no  defease  to  say 
that  the  injurias  would  not  have  occurred,  or  would  not  have  been  so 
great,  had  the  passenger  been  in  good  health.  Oweru  v.  Kamtas  City  ete. 
IPy  Co.,  89. 

n.  Nioligence  —  Daxages.— In  Action  against  RAn.BOAD  Company  for 
injuries  received  through  its  negligence^  plaintiff  may  desoribe  the  injuries 
received,  and  the  evidence  cannot  be  excluded  because  plaintiff  testifies 
*Jiat  the  nerves  of  her  head,  side,  and  leg  were  paralyzed.  It  is  not  in 
the  iiataia  of  expert  evidence.    Id. 

CONSTITUTIOKAL  LAW. 
1«  PmsoNAL  Lxbsrtt. — In  all  free  and  most  civilised  eoontries,  people  nay 
assemble  to  parade  together,  or  to  form  prooessions  for  poUiioal,  reli* 
giotis*  and  social  demonstrations,  by  day,  or  reasonable  hoara  of  nighti 
with  banners  and  paraphernalia^  and  with  music  of  varioaa  kinds;  and 
citias  can  possess  no  repressive  power  over  these  moveaieBftSi  except 
when  they  create  public  disturbances^  or  operate  as  nuisance^  or  create 
or  manifestly  threaten  soma  tangible  publlo  or  private  misohaaf •  In  rs 
Frmee^  310. 

&  fiALYATIOH  AbMT.  —  RiUOIOUS  lilSBBTT  DOBS  NOT  InGUFM  tba  light  tO 

introduce  and.carry  out  every  scheme  which  persons  see  fit  to  claim  as 
part  of  their  religions  system,  but  it  is  not  legal  to  make  a^y  ezoeptions 
for  or  against  the  *'  Salvation  Army,^  so  called^  beoauee  ol  its  theories 
eenoeming  practical  work.  It  baa  the  same  right  and  is  snbjaot  to  the 
same  restrictions,  in  its  public  demonstrations,  as  a^y  aeealar  body 
Irhich  uses  similar  means  for  drawing  attention  or  ereating  interest;  and 
wluitever  regulation  is  made  regarding  it  must  operate  unif ormi^i  under 
i^  same  conditions,  which  must  be  fixed  exprsesly  and  intelligib^,  and 
not  left  to  the  caprice  of  a^y  one.  Id. 
%  Baaaov  ot  Penal  Code  of  Kxw  York  DacLARiva  zhat  "No  Pkbsoh 
can,  bt  Reason  of  Rage,  Colob,  or  Pbcvious  Goiaunoii  of  Sjbvitudb, 
ba  exeladed  from  the  equal  eigoyment  of  aay  aooommodatiop,  ladlity, 
ar  privilege  furnished  by  innkeepers  or  common  earner^  or  hy  cwnar% 
aanagers,  or  leasees  of  theaters  or  other  plaoes  of  anineementi  by  teaob* 
m  and  offioers  of  common  schools  and  pnblio  institatiom  of  learning 
As.  8r.  Bxr.,  Vol.  VL — W 
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or  by  eemetery  aasodatioiis,''  b  oonstitationAL    The  statote  b  a  viIiA 
«s«robo  of  the  polioe  powers  of  the  state.    People  ▼.  Kbifh  889. 
See  MumacPAL  OoBFOBAnoHa,  10-13. 

CONTRACTS. 
L  Fact  tbat  Pastt  oould  hot  Rbad  or  Weitb  dob  hot  Fbxtsht  A^ 
niOATiox  ow  Rnu  tbat  WBirnDr  Cohtbact  I>ui.t  ExmmD^  after 
its  contents  were  ezpUined,  cannot  be  orerthrown  npon  the  mere  oppoe> 
ing  tesUnumy  of  one  party,  contradicted  by  the  oath  of  mother,  espe- 
cudly  where  the  Utter  is  a  disinterested  person.    North  y.  WOOami^  69ft. 

1.  AOCIPTANCB  OV  OfTKB  WITBODT   ObJXCTIOH  OR  CoVBXnOlf  BiHSS  PaBZT 

AcxnBpmffO,  and  the  party  making  the  offer  has  the  right  to  nnderBtui4 
-  that  the  acceptance  was  according  to  the  terms  of  the  offer.  Drem  t. 
JCdnmndi,  122. 

t.  Okhxral  Rulb  tbat  Txmb  is  hot  Dxxmid  bt  Courts  ov  Equirr  as  ba. 
ing  of  the  essence  of  contracts  has  well-defined  exceptioos^  which  are  as 
constantly  recognised  as  the  mle  itself.  And  when  the  parties  have  ex- 
pressly treated  time  as  of  the  essence  of  the  contract*  or  if  it  necesssci^T 
follows  from  the  natore  and  circumstances  of  the  agreement  that  t^ 
shoold  be  so  regarded,  such  coorts  will  not  lend  their  aid  to  enforce  n 
specifically,  regardless  of  the  limitation  of  time.  Ckikman  v.  AffpUgarAf 
417. 

4  It  IS  CoMPXTBHT  lOR  Partus  to  Simflb  Cobtract  m  WRiiiHa, 
BSPORR  Aht  Brraoh  of  its  provisions,  either  altogether  to  waive,  dis- 
solve^ or  abandon  it,  or  to  add  to^  change,  or  modify  it^  or  vary  or  qualify 
its  terms,  and  thus  make  it  a  new  one,  which  mast  in  such  ca«e  be 
proved  partly  by  the  written  and  partly  by  the  sabsequent  unwritten 
parol  contract  which  has  thus  been  incorporated  into  and  made  part  of 
the  original  one.     Taylor  v.  Seaboard  etc  H,  H,  Cb.,  509. 

Bb  CoRTRAcr  TO  Marx  CoMPiKSATioif  ior  In jvrt  Dovr  bt  Past  IllbqaIi 
CoHABtTATiOH,  which  Contains  no  stipulation  for  future  intercourse^  fa 
not  invalid,  even  though  the  intercourse  be  kept  up  after  the  ccntraol 
has  been  fully  executed,  where  there  is  no  evidence  of  any  promise  or 
understanding  other  than  that  inferred  from  the  fact  of  future  illleil 
Intercourse  between  the  parties.    SmiUh  v.  Du  Boee^  260. 

•»  BlOBXB  AHP  LXABILITXKS  OF  COLORXl>  RaCB  IN  RbBPBCT  TO  IlUOIT  IhTBR- 

C0UR8B  are  the  same  as  those  of  the  white  race.  And  whatever  rights 
and  privileges  belong  to  a  white  concubine,  or  to  a  bastard  white  wooiaa 
and  her  children,  belong  also  to  a  colored  woman  and  her  children.  The 
same  principles  of  law  govern  the  rights  of  each  race.    Id, 

7.  Whxtb  Man  mat  Lawvullt  Makb  Compbnsation  to  ms  Colorsd  Para- 
MOOR  for  past  illegal  cohabitation.    Id, 

%,  Court  will  not  Dbolarb  Transaction  Void  on  Orovnbb  or  Phbuo 
'  Pduor,  except  in  cases  free  from  doubt.  And  what  constitutes  publio 
policy,  and  what  contravenes  it^  fa  a  question  of  law  for  the  conrt»  and 
not  one  of  fact  for  the  jury.    Id, 

9.  Rbsoission  of  a  CoBTRAcr  ON  teb  Ground  of  Fraud  kubt  bb  Pbomvut 
Madb,  or  the  ri£^t  to  make  it  fa  waived.  A  defrauded  party  has  but 
one  election  to  rescind,  and  must  exercise  that  election  with  reasonable 
promptitute  after  diacovermg  the  fraud.  When  he  once  eleeti^  he  must 
abide  by  hfa  decision.    Demu$  v.  Joms,  899. 

lOi  BLBonoN  not  to  Rbscind  a  Contract  on  thb  Oboubd  of  FIkaud  mat 
BB  Infbbrxd  from  payments  of  purchase-money  after  notfao  ol  the 
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OQNVEBSIOSf. 
8m  Tsovnu 

CQBPOaATIOKS. 

1.  Wkem  Cobmbatiov  n  FMood  uvdce  Authokiti  ov  8rix%  CUpdaii 
BuiwcnuBiD  BBOomi  Baob  ov  Cbsdit,  and  th*  immbwi  of  tiM  oorpo* 
mtum  are  not  indifidiiaUy  liablo  for  its  dobti»  oyoept  and  only  to  tht 
•xtcnt  that  the  ehartar  or  lotten  of  ineoiponitioQ  may  inako  thMb  aow 
2ianhaa  Fommdrf  Co,  t.  iBOiOfi,  639. 

t.  Capital  Stock  of  C3(ttPOBAnoir,  Ikcluxokg  Vvtaxd  SuBMBiRian 
THXRiTo,  CoNSTRim  a  tniBt  {and  for  the  bcnofit  of  the  crediton  of  tho 
oorponttion,  and  tho  crediton  have  a  right  to  examine  into  the  aetioB  of 
the  corporation  to  see  if  the  mbecriptions  haro  been  paid,  and  how.    A 

t.  Each  Subscubkr  job  Stock  in  Cobpokation  Biookb  Liabui  vca  noi 
Amouht  of  stock  subscribed  by  him,  and  ho  oan  only  disohaige  this  lift* 
bility  by  paying  it^  in  money  or  money's  worth,  in  the  manner  indieated 
by  the  subscription  and  the  charter  and  by-laws  of  tho  coipofatka» 
Parol  eridence  is  not  admissible  to  Taiy  tho  terms  of  sabsoriptioii,  or  it 
show  a  discharge  from  liability  in  any  way  other  than  that  required  hgf 
the  terms  of  subscription  and  the  charter  and  by-lawi.   /dL 

4.  PsBsoira  Who  SuBsaBiBB  to  Stock  ijn>  PAsraairAtB  xh  IxBiouiiAm  Vqa* 
MATioH  OF  GoRPORAnoN  UBDBB  OviSB  of  tho  aotfaority  oonfsiTsd  hf 
statote  oonstatate  a  corporation  defaOU^  if  not  dejmre;  and  haTlqg  held 
oot  indncements  to  the  poblio  to  deal  with  and  credit  it  upon  tho  fsll% 
of  its  chartered  capital,  they  are  ItaUe  at  least  to  the  extent  of  the  espl» 
tal  stock  sabscribed  by  them,  and  cannot  oFide  that  liahilitj  by  aagf 
secret  arrsngement  entered  into  among  themselTes.    Id, 

•»  Onb  Who  Pabtioifatbs  nr  OBaAHXznro  Such  Ck>BFOBAXioir,  amd  Wat 
Acts  ab  its  Pbbsxdbzit,  Waitbb  sll  objeeticn  to  the  TaUdiij  of  its  oob^ 
stitntJen  or  organisatian,  and  as  to  him  the  provisiolu  of  its  < 
by-laws  are  binding.    Id, 

i.  Tbabbbbbb  of  Stock  n  not  Liablb  for  Unpaid  Balancb  of  I 

mur  PRici^  where  he  holds  as  an  innocent  porchaser  for  Fafaie,  witheol 
aetoal  notice  of  the  fact  that  the  stock  was  subject  to  fntoro  cbUs  lor 
soob  unpaid  balance.     Wettt  NaakvUk  P.  Co.  v.  NaahMe  8<w.  Bmk,  885. 

?•  Boom  Companxbb  abb  Quasi  Public  Cobporations  intended  to  supply 
faoilities  to  the  general  poblio  for  the  driving  of  l<>gs.  Wed  BrtmA  B. 
Co,  V.  Lufnber  dt  L.  Cx,  766. 

•»  Gbartbbs  of  Most  Pbivatb  Cobporations  arb  fob  Pubposb  ov 
Pbitatb  Gain;  but  as  they  are  intended  also  to  subserve  great  publio 
interests,  they  should  be  so  construed  as  not  to  defeat  the  purpose  ol 
their  creation.     Id, 

t.  Obnbbai.  Principui  in  CoNSTUcnoN  OF  Statctbs  n^  that  a  proriso^ 
or  saving  clause,  which  is  directly  repugnant  to  the  body  of  the  aot^  will 
not  have  effect  to  defeat  the  purpoee  of  the  enactment;  but  this  prinoiple 
will  not  apply  in  the  constmctio<i  of  the  charters  of  private  oorpcra* 
tions,  where  the  matters  contained  in  the  saving  clause  are  mads  and 
intended  to  be  made  an  essential  condition  of  the  enjoyment  of  tho  char* 
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te.  If  privmto  oogBontitmmnag^okmKkmBwmintmA  cjhwibmIihiim, 
they  nnut  ttiijoy  tbeir  priTitogM  inlijaot  to  the  MnditiflBW  cr  aot  «4o7 
them  at  alL    M. 

la  Tbouob  GsAxna  ov  Puvati  OoBPaBASioir  u  to  u  BnasrtLT 
OoN8TBim>,  yet  when  the  ceBunflawnlih  has  granted  a  public  franehiae^ 
a  ckuue  relative  merely  to  the  manner  in  tdiich  snoh  franchiae  ahall  be 
ezerdaed  will  not  be  oonstraed  ao  as  to  defeat  the  grants    id, 

11.  OoNsntuonoH  to  bb  Gitin  to  Peoyibos  to  Saoiuura  2;  ^  akd  7» 
aot  of  March  29»  1849  (P.  L.  246),  incorporating  the  West  Branch 
Boom  CkMnpany,  must  not  ho  snoh  as  to  defeat  the  giant  itMl4  forbid- 
ding the  company  to  stop  a  mixed  mass  of  Iqgs  lor  the  shortest  time 
foasonahly  necessary^  by  the  «as  of  the  ntmost  diHgenos  and  skilly  iu 
withdraw  from  that  mass  th«Jr  own  logs.  iUid  i4  in  the  soDaraiseol  their 
powers,  they  detain  logs,  and  are  in  no  way  neg^gent^  the  spedal  rem- 
edy pnmded  by  section  3  of  the  act  must  be  pncsned.    iUL 

1&  MxBB  IsBOLTiNor  IS  KKTXB  SuiixamrT  BvzDS"QB  or  SoBBBmsa  ov 
OoBioiuxB  BiOHXB.    i>Mafly  ▼•  8L  Aibam  T.  CtK,  84. 

See  OBAsnns;  ScAnm  or  Lnmaimn^  1. 

OOSTSL 

L  Wmam  PLAnmrv  n  PBBVAXuoro  Fabst  in  a  snt  in  eqntlj,  he  shoold 
lecover  eoets,  bvt  this  ia  in  tho  disoretisn  of  tbs  trisl  covt^  and  will 
not  be  distocbed,  unless  tfaeve  has  been  an  abase  el  the 
Turner  ▼.  JokmBOH,  62. 

ti  ViBMBM  BwnAnruMs  InoEi  are  ioind  lor  both  perli8s»  ths  \ 

•I  oosts  rests  in  the  discretion  <if  ths  ooorts,  and  will  not  be  dirtorbed* 
vakas  there  has  been  a  dear  abase  of  diseretion.    Id. 

9k  FhAMoan^  AHD  vor  DBmniAXT,  mibt  Pat  Oobtb  in  asnit  to  redessa  from 
A  mod^Bgee's  possesBon,  atkd  this  AoD|^  he  soooeeda^  vnliss  defendart 
is  gsfltyollnnd  in  his  defease.    Id. 

L  Amwmbsb  P(»nBBov.^lF  Om  TnAvr  or  Oomnv  Ctomi  Whou 
Kbtatb  in  FwEf  and  his  grantee  enters  and  daam  and  hoUstiie  ex- 
etasiva  passssninn,  ths  eonv)«yBnee  and  eatcy  aad  posassMm  mast 
be  deemed  adverse  to  the  title  and  poaaaaaion  of  tha  ao  tiwnaat,  and 
aaonnttoadieBsiain;  and  each  poaieaaion,  if  iwntimied  far  tiranty  yean^ 
will  bar  the  title  of  such  co-tenant  Tha  comr^yaaee  in  fee;  and  entry 
ander  it^  and  possession*  are  notonons  and  nneqniroeal  aota  el  owne^ 
ship^  4>f  each  a  nature  as  to  giro  notice  to  the  eo-tsaant  ths*  tha  entry 
and  poseession  are  hostile  and  adyerse  to  his  tiUsk     AtfJirT.  JStmB,  43L 

Si  Faboii  PABTOioir  arwmi  Tin astb  nr  Oomioir,  followed  by  y 
is  sufficient  to  sever  the  posseaBion»  but  the  e%aifeaUe  title  «nity| 
which  by  adverse  possesirion  may  ripen  into  a  legal  tilia.    Mme  t. 
SmUh,19. 

X  Oo-TUTAirr  cr  PomanoH  uitoxb  Vasol  TAxnxmK  may  dafsnd  aasii  pea- 
assoion,  control  the  legal  title,  and  compel  its  transfer  to  bias.     M 

lb  Wbuu  Aim  Pabol  Pabtition  one  tenant  with  tha  eona«t  of  hia 
o(K>tenant  dtvagards  snch  partition  and  execates  a  i 
divided  one  half  of  the  land,  this  is  a  revaoation  d  \ 
between  the  parties  to  the  mortgage.    Id. 
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TiON  and  pioeeoate  their  sait,  and  buy  the  land  as  the  undivided  one 
half  of  such  co-tenant,  and  then  recognize  a  party  holding  under 
the  other  co-tenant  as  the  owner  of  the  other  one  undivided  half  of  the 
land,  they  cannot  elect  to  affirm  the  parol  partition,  and  thus  defeat  tlM 
title  of  the  party  recognized  by  them  aa  their  co-tenant.    Id, 

C  As  BWWKEJi  Tenants  in  CSoum on,  Statxttk  of  Limitations  does  not  mn 
when  there  is  no  adverse  possession.     Id, 

7.  Btther  of  Two  Tsnants  in  Cobocon  uat  Rilbasb  or  Oollict  a  Claim 
FOB  I>AMAOHS  for  trespass  upon  the  estate;  such  damages  are  ^^mm^n 
to  both  estates,  and  belong  to  them  jointly.    Bcdgta  v.  ffeak  199. 

COUirrERCLAIM. 
PtAiHTXFF  Who  8ubs  Two  Defendants  cannot  Dent  Covntxbclaxm  on 
the  ground  that  it  did  not  accrue  to  both,  when  he  has  always  treatad 
the  deal  as  with  both.    Drew  v.  EdmufuU,  122. 

COVENANTS. 

1.  Deed  to  Plaintiff  under  Which   He  Claims  that  Cotxhant  of 

Wabkantt  Game  to  Him  is  admiwdblft  in  evidence  in  an  aotion  for 
the  breach  of  such  covenant,  to  ahow  an  assignment  of  the  land  to  him. 
Tittoiaon  v.  Priehard,  95. 

2.  Lex  Loci  Rei  Sum  Governs  in  Action  for  Breach  of  Covenant  of 

Warranty.  In  an  action  for  breach  of  covenant  of  warranty,  where 
the  grantor  resides  in  Vermont^  the  grantee  in  New  Hampshire,  and  the 
land  is  situated  in  Minnesota,  the  construction  and  force  of  the  contract^ 
infllnding  the  rule  as  to  damages^  must  be  governed  by  the  law  of  Minne- 
sota. And  if  the  referee  fails  to  find  what  the  law  of  Minnesota  ia»  the 
supn^me  court  of  Vermont  will  decline  to  presume  that  the  law  of  Min- 
nesota is  the  same  as  that  of  Vermont,  but  will  recommit  the  oaae  to  tha 
ooort  below  to  determine  the  damages  according  to  the  rule  in  Minne- 
sota.   Id. 

lb  Dbolaration  Which  Coitnts  on  Covenants  or  Ssass  and  Riobt  to 
Convey  may  be  Amended  by  adding  a  count  upon  the  oovenant  of  war* 
ianty»  and  such  amendment  may  be  made  after  the  evidence  baa  besa 
heard  by  the  referee.    Id, 

lb  Covenant  of  Warranty  Runs  with  Land  mb  Ingidbnt  to  It;  notwith* 
standing  the  grantor  had  neither  title  nor  poDsesBiop,  if  the  grantee  htm 
had  possession;  and  a  grantee  holding  under  mesne  conveyanoee,  who  is 
evicted,  may  maintain  an  action  upon  such  covenant.    Id, 

IL  AonoN  FOR  Breach  of  Covenant  of  Warranty  is  Transteoby  l^  tba 
Vermont  statute;  and  the  courts  of  that  state,  when  the  gimntor  resides 
there,  have  jurisdiction  of  such  action,  although  the  land  is  in  another- 
stats.    Id. 

C  DmLAB  ATTONS  OF  BviOTOE  AND  OF  MS  WORHMEll  ON  LaND  ABE  BviDiENCR; 

to  abow  tax  eviction.    Id, 

cbeditobs'  bills. 

See  Equity,  9, 10. 
CRIMINAL  LAW. 

1.  iBDIOrMBHT    FOLLOWINO    LaNOUAOS    OF  STATUTE   IB   GENERALLY    SVFFI- 

cient;  and  where  the  statute  makes  the  exclusion  of  persons  from  < 
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privileges  an  offlBBiiaa,  the  eironnuitanoes  coustitatiiig  tho  i 
be  particularly  averred.     People  ▼.  King,  880. 
S.  LrDicncsNT  iob  EzaLUBivo  Colobed  Mxh  vbom  a  Skaxiko  Bm  li 

SUFPOBTBD  BT    EtIDBNOB  OF   REFUSAL  TO  SbLL  ThBX    TIOKRII^  Wttfa* 

out  which  they  would  not  be  admitted.    IcL 

8.  JbOPABDT  within  MeaNINO  of  PBOVISIOH  of  PENlfBTLTAiriA  OoHRnu- 
noN,  article  1,  eection  10,  that  "no  peraon  shall  for  the  aamo  offiBoao  be 
twice  put  in  jeopardy  of  life  and  limb,** is  tho  peril  in  which  a  defend- 
ant is  put  when  ho  is  regularly  charged  with  crime  before  a  tribunal 
properly  organized,  and  competent  to  try  him.  From  this  jeopardy  ho 
is  to  be  relieved,  if  relieved  at  all,  by  tho  verdict  of  the  jnry.  Oommeth 
wedUh  V.  FUipaiHek,  767. 

A.  Plba  of  Fobmkb  Ck>innonDH  mmr  bb  Sfbisai^  and  for  its  snpport  it 
is  necessary  to  show  the  l^gal  oonviotion  of  tho  defondaiit^  on  an 
indictment  free  from  error,  in  a  coort  having  jqrisdiction,  and  also 
the  identity  of  the  person  convicted,  and  of  the  offense  of  which  he  was 
convicted.  If  snch  a  plea  is  general,  vagae^  and  uncertain,  is  supported 
only  by  proof  equally  nncertain,  and  the  former  indiotmont  upon  whidi 
the  defendant  was  alleged  to  have  been  conviotod  doea  not  appear  in  the 
record,  it  should  be  overruled.    DosMm  v.  State^  238. 

ft»  Alibouoh  CoiTFBasioN  IN0UOKD  BT  Thbbaxs  IS  voT  BvAiMMUi^  yet  if  it  be 
attended  by  extraneous  facts  which  show  that  it  is  tme^  any  such  fsets 
thus  developed,  which  go  to  prove  the  crime  of  which  the  defendant  wm 
suspected,  will  be  received  as  testimony;  and  if  inch  oonfession  be  proved 
true  by  the  discovery  to  which  it  leads,  it  will  be  admissible;  in  oaae  of 
larceny,  however,  the  property  must  be  identified  by  other  evidenoe  as 
that  which  was  actually  stolen.    Id. 

8.  Etidbncb  as  to  Tbmpbbaiebiit,  DisHwmoir,  abh  OoBumoB  of  IIihb 
of  the  defendant  is  not  admissible  on  the  trial  of  an  indictment  for  mnr* 
der,  where  insanity  at  the  time  of  the  homicide  is  not  aet  up  a«  a  plea. 
JaoAe  V.  dmunomMoAA,  802. 

7.  Bequeot  fob  Imstbuoxiobs  may,  under  the  North  Carolina  code,  sectioB 

415,  be  disregarded  by  the  judge,  where  they  are  not  put  in  writing  and 
signed.    8U»U  v.  HarUm,  613. 

8.  Ih  Cafital  Case,  Ooubt  has  No  Powbb  to  Ddohabob  Jubt  after  the 

commenceuient  of  the  trial,  without  the  consent  of  the  prisoner,  unless 
an  absolute  necessity  requires  it  Mere  inability  of  the  jury  to  agree 
within  a  few  hours  or  days  is  not  such  a  neoeesi^;  nor  is  the  fact  that 
the  regular  term  is  approaching  an  end,  for  the  oonrts  have  power  to 
eootinne  the  term  nn^  the  cose  can  be  properly  ended.  OotmmmweiUA 
V.  FUtpaiHek  757. 

8.  Ohb  Who  Ebtebs  Open  Outbb  Boob  of  BunjuEKO,  ax9  Bbbaxb  Qpbb 
Ibbbb  Doobs  with  intent  to  steal,  may  be  oonfWIsA  of  Imijbry.  Ihm' 
ieUy.8taie,2a^ 

IOl  Ibobst  mat  bb  Ck>ii]iiiTBD  wiFH  Oire's  iLuonniAn  Obha.  Tliat  the 
victim  of  the  crime  was  bom  out  of  wedlock  oonstitntes  no  defense  na- 
der  section  302  of  the  Penal  Code  of  New  York.    People  v.  Late,  844. 

IL  Thebb  18  No  Vabiancb  betwbbh  Indioxkbbt  and  Pboof,  when  the  orime 
of  incest  is  charged  to  have  been  committed  with  Oeorgiana  LiJce, ' 
full  name  ia  shown  to  be  Oeorgiana  Jeanette  Lake.    Id. 

12.  Evidenoe.  —In  Laboent,  the  intent  to  steal  by  the  taking  is  the  | 

men  of  the  crime^  and  the  defendant  may  testify  as  to  the  intent  with 
which  the  act  is  done^  where  such  intent  is  material.  6kUer,WUUame,4A, 
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tify  that  ho  parohated  a  dna-lull  on  tha  ffwnm  of  tha  oow,  and  having 
been  infonned  and  believing  that  aneh  owner  would  let  the  cow  go  on 
■oeh  biU^  he  took  her,  thinking  he  had  the  li^t  to  do  ao^  and  with  no 
faitenttoateaL    Id. 

14.  AoonsABiXB.  —  Where^  in  proeeontion  for  an  anaolt  to  kill,  parties  are 
indieted  as  aocesiariei^  they  cannot  be  convicted  nnlev  there  was  a 
oenunon  poxpcse*  both  in  the  mind  of  the  prino^al  and  themselveey  to 
kilL  and  the  assaoltwaa  committed  in  an  attempt  to  accomplish  the  com- 
mon pnrpoee,  or  unless  it  was  made  by  the  principal  with  the  intent 
to  kill,  of  which  such  accessaries  had  knowledge,  and  committed  some 
aet  in  furtherance  of  the  attempt  mentioned.    State  v.  Hkkam^  54. 

lA.  Amault,  FoBOi  K1GB88AB7  TO  Bkpxl.— Where  party  assaulted  be- 
lieves, and  has  good  reason  to  believe,  that  great  bodily  harm  is  about 
to  be  done  him,  and  acts  in  a  moment  of  seeming  impending  peril,  he 
seed  not  nicely  gauge  the  quanium  of  force  necessary  to  repel  the  assault; 
but  in  such  case,  when  the  plea  of  self-defense  is  set  up,  the  question 
is,  whether,  under  all  the  circumstances,  the  accused  had  reason  to  be- 
lieve, and  did  believe,  that  the  force  exercised  was  necessary  to  protect 
him  from  impending  danger  of  great  bodily  harm.    Id, 

18.  Assault  to  Kill— EnBONSona  Chabob.— Where  accused  is  on  trial 
for  an  assault  to  kill,  and  pleads  self-defense,  a  charge  which  instructa 
that  if  defendant  made  the  assault  charged  with  a  pistol  he  must  show 
that  he  made  it  under  circumstances  which  justified  it^  is  enoneous^  for 
the  reason  that  it  casts  the  burden  of  proof  on  defendant,  requires  a 
higher  degree  of  proof  than  the  law  demands,  and  submits  a  queetion  of 
law  to  the  juiy  as  to  what  facts  would  justify  the  assault     Id, 

17.  AaaauLT  to  Kill— Proof  to  Establish.  —In  trial  of  an  assault  with 
intent  to  kill,  where  the  plea  of  self-defense  is  interposed,  the  state  must 
establish,  not  only  by  a  preponderance  of  evidence,  but  beyond  a  rea- 
sonable doubt^  that  the  assault  was  committed  with  intent  to  kill,  in 
malice^  and  under  such  circumstances  as  not  to  be  justifiable  as  self- 
defense.    Id, 

lt»  Amault  to  Kill— Bbbonxous  InsTBUonoN.  —  In  trial  for  an  assault 
with  intent  to  kill,  where  the  plea  of  self-defense  is  set  up,  it  is  error  to 
fnatroct  the  jury  to  find  a  verdict  of  guilty  unless  the  accused  showed 
some  satisfactory  grounds  for  making  the  assault^  as  it  leaves  them  to 
determine  what  facts  would  satisfy  the  law  and  constitttte  a  good  defense, 
a  question  which  they  are  not  competent  to  determine.     Id, 

It.  AffiAULT  to  Kill— Bbasonablb  Doubt.— Where  defendant,  on  trial 
for  assault  to  kill,  pleads  self-defense,  an  instruction  that,  upon  the 
facts  stated,  the  jury  must  find  defendant  guilty  unless  they  have  a 
reasonable  doubt  of  defendant's  guilty  and  if  so,  they  must  give  him  the 
benefit  of  the  doubt,  but  not  telling  in  what  way  or  to  what  eztent^ 
is  erroneous.  They  must  be  told  that  if  they  entertain  such  daaht,  it 
is  their  duty  to  acquit.    Id. 

fO.  Assault  to  Kill— Defbnhb  of  Relativb. — When  the  accused  finds 
his  mother  aud  sister  engaged  in  a  difficulty  with  others,  he  has  a  right 
to  interfere  iu  defense  of  hia  mother,  and  whether  any  aet  he  does 
afterwards  can  be  justified  on  the  ground  of  self-defense  depends  on  the 
motive  prompting  the  act,  and  the  cironmstanoes  under  which  it  was 
done,  and  not  as  to  whether  he  voluntarily  entered  into  the  difficulty. 
Id. 


Digitized  by 


Google 


986  Irdsz. 

81.  Mvmvaat  -^  XhmEXLUfn,  Mkmoak  TBMAsman^ — Wban  ^ 

l»  Hie  mom  of  defttli,  tte  accmed'is  giilltj  4yf  nmrtey  Ihoo^  imaWlfnl 
iB^dieal  trolmml  may  %&▼•  aggraTsted  tiie  woandt  »^  ^^  daceaiod 
n^glit  luiTo  reooverod  if  graster  cava  and  MH  bad  boaii  ana^yed  ia 
treating  him.     State  v.  Lanigraf^  26. 

S9l  MvmDift.  ~  fttEMMiif ATJDLT 19  Pbofbblt  Dwihxd  to  mMOft  **tlwmght 
of  uoioPoliaiM  an^r  ttniay  fkywcTisr  biioig*     i«L 

SSL  IdvBmnt  —  Dbubbbatclt  la  Pkopbrlt  Djuiaad  to  nMao  **daiiA  in  a 
eeol  ttato  of  the  blood*  uid  not  done  in  a  boat  of  pawfan  oogmdand 
\ff  a  lawftil  or  juat  provocation,  **  in  ttio  abaenoo  of  snob  btwftA  or  Jut 
provoeatioB.    M. 

94i  MuKBBit.  •—  JfTKY  19  Pbovbslt  IiiBi'iW€'fu>  tiiat^  in  ocdor  to  conyiot  oC 
nniTder  in  tbo  first  degree,  tbej  mnat  beliero  and  find  from  ti!io  ori- 
denee  tbat  defendant  not  only  abot  deceaaed,  bat  abot  intendlog  U>  bill| 
end  In  tbe  abMBoa  of  qnalifying  fiiota  and  eiroamstRnoefl,  a  peraoQ  ia 
preenmed  to  bare  intended  tbe  natora(  ordinaiy,  and  probable  reaoft  of 
bia  iwt».  If  it  iB  found  and  beliered  firom  tbe  evidence  tbat  defendant 
intentionaUy  shot  deoeaaed  in  a  rital  part  with  a  deadly  weapon,  from 
wbicb  death  ensaed,  they  nntat  find  that  bii  intent  was  to  kfll,  nnlen 
the  evidence  shows  the  oontrary.     Id, 

fHk  PHlSUIfPTION    THAT   RlLLDfO,    SVOWIT  TO  B9  VVhAWFOL,   IS    MUBDBX, 

may  bo  rebnttad,  or  so  ftur  weakened  by  otiier  evidence  in  oonnoctioa 
witil  tbe  legal  pieanmption  of  innocence  as  to  create  a  reasonable,  sab- 
ataatisl  denbt  as  to  the  gnth  of  ti!ie  accnsed  or  the  grade  of  the  crime 
charged,  and  tbns  entitle  bim  to  an  acqoittal  or  to  a  redaction  of  the 
grada.     Tifimtj^r.  Comwwm&aMt  779. 

98.  Malicb  19  Ebbbnital  Inorbvibnt  of  MuKDfER,  either  af  the  first  or  seo- 
eod  degree^  and  while  its  existence  maybe  presmned  from  certain  proved 
OS  admitted  foeta,  tbe  presumption  is  not  neoessariljr  oonehisiva.  There 
may  be  rebattiBg  evidence  for  the  oonsidemtion  of  tito  jnry.    Hi. 

S7.  Ih  Cbdumal  Caoks^  hcBMn  or  Pimof  mcvsK  Srirs,  BorRnnvontho 
proaeentieB  tbnmghoat,  so  that  in  all  cases  a  cenvictton  can  be  bad  only 
after  the  jury  have  been  convinced,  beyond  a  reasonable  doabt^  of  th^ 
defendant^  goiit.  It  resnlts  that  if  from  any  or  from  all  the  evidence 
taken  together  a  reasonable  donbt  of  gnllt  is  raised,  tiiere  dkocdd  be  an 
aoqnittaL    A2. 

S&  XuioiiBOim  CBMBom  Agn>Jbaton9om  Rnruaazi  to  CtaiABGR  —On  a  trial 
loF  mnrcNP,  whore  there  waa  ovidoneo  of  an  attack  made  npon  tbe  de* 
f  endant  so  violent  aa  to  warrant  bim  in  believing  that  he  waa  in  danger 
of  great  bodily  bann  or  loas  of  life  nnless  be  nsed  a  pbUd  in  defsn&ig 
bfaiaslf,  a  idiarge  tbat  **if  the  facta  and  cirenmstanoes  are  in  evidenoe, 
B»  maMsr  by  whom  pradneed,  which  make  tbe  aattanoation  tbat  rednoes 
tha  grada  of  tbe  erime^  they  bavatha  efffeot  to  rodnce  it^  bnt  tboao  fiaeta 
imd  oireomslaaeea  moat  be  moco  than  sofBeient  to  raise  a  reasonable 
dosbi^'^is  ndsleading  and  ezrooeoos;  and  it  is  error,  in  sndi  case,  to  re- 
fuse to  charge  that  if  the  oiroomstanoes  in  evidanoe  raised  a  reaaon- 
abladottbt  of  mnrfer  in  the  saeand  degree,  tiiey  would  operate  to  aoqnit 

•rn  fd. 

.— Owraa  wljan>  tub  Rboat  to  Qbdbb  Tmnffawmt 
.  bnt  ha  baa  no  r%bt  to  follow  bim  up  vntil  aa  attack  is 
I  binMlf  aoffaraa  aa  to  oompd  bktt  to  take  tha  life  ol  tha  tna. 
rinaalf-dafsMaL    Id. 
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iOL  WhIBI,  oh  TbIAL  fOB  MUBXnEB,  TBKBM  IS  EviDDIOl  TbHVDIO  TO  ShOW 

likAt  th*  de«md«n*  iPW  aMndtod  by  «k9  deeeMed  n4  BDotliw,  aD^ 
fceMMtt^deceModiB  lelMefaMe,  eridflOM  topi^fvtii^lMdrepat^- 
tioB  of  meh  olher  penon  as  a  Tiolitt*  and  daageroos  nan,  aad  that  all 
tUi  waa  kaowtt  to  tbo  defSendast  at  ibo  tizne  of  fte  homicide^  is  adsBissi* 
Usb  as  Areotly  bearing  on  Hio  qmetioii  of  }nstifiablo  self -dofeBOB.    Id. 

SI.  SiDucmoN  VNDXB  Promisx  of  Marbiaox.  — IvwKucnov  that  tboro  vas 
Bo  ovideuco  to  go  to  tbo  jurj  in  sojiport  of  an  indietaiieBt  for  iedaoCion 
Vider  promisoof  marriage  may  proper^ bo rofoaed,  where  thero is evi- 
dsneo^l;  a  child  was  bom  to  the  proeoentrfx,  that  it  naemUed  tho  ao- 
eused,  that  he  admitted  tto  proniao  of  narrisge^  but  said  it  was  only 
made  as  a  pieoo  of '^doTiImenty  and  uio  vu  luoas  CTavaeter  of  tto  pfosa* 
ontriz  is  oonoeded.    AMb  t.  Bfftftt^  61S. 

WL  Svuiuhuk— UpcnrTBiJAOFAouuuii lOBGhDvronovinnMBPBOinHov 
MiBBfAOB,  Child  mat  bb  Showb  to  thb  Jubt  to  enable  ttem  totsaoa 
resemblanoo  to  alleged  lathar,  and  they  may  tako  into  oonsideratioB  its 
appearanoe  for  that  pnipose.    Id. 

SSl  iHSTBUCnoir  is  not  made  erroneoaa  by  the  insertion  by  the  court  of  the 
single  word  ''from**  between  the  words  ''belieTo''and  ''the  "in  a  re- 
vested charge  commencing^  ''If  the  jnry  believe  the  testimony  d^" 
this  being  the  only  modification  or  change  made;  it  is  tho  province  of  the 
jnry  to  interpret  and  say  what  is  proved  by  the  witnesses.    Id, 

%L  QoH8BBT»  17  Sbduction  BB  Pbotep,  IS  No  DKTEirsB  to  an  indictment  vb« 
der  tho  North  Carolina  statute  (Acts  1886,  c  2i8)  for  sednction  nnder 
promise  of  marriage.  The  statate  phmly  contemplatea  a  sednot&on 
brooght  about  by  means  of  a  promise  of  marriage  fai  the  nature  of  a 
daseit.    Id. 

PAMAOB& 

L  On  Wte  OuJiBBS  7B0M  M  BtaaoH  of  a  Onttbacv  xosr  so  Acr  am  to 

Makb  bb  Daxaou  aa  ssaaD  as  bo  reasenaUy  can.    Ho  mns4  Bot,  by 

hnttentioi^  want  of  eare^  «r  iaexeosabla  neg^genee^  pennit  Ins  damago 

to  grow,  and  then  cbasge  it  all  to  tho  other  party.     WHgfd  ▼.  Mtinfofk 

1.  If  iiiBiii  11  ■  TBBPipr.  -~Iy  DBCTBimnBO  thb  Mbabpbbot  Damaobb  tar  in* 
JBij  resoltin^  ia  deaili,  tito  primal  in^iry  is  not  what  is  tho  vahw  of 
tho  \SS»  tafcen?it-ia  wheSber  and  how  maeh  negligaBco  was  diapkyod  in 
taldn^i^  and  whether  and  to  what  extent  the  negligeBeeof  tho  dmased 
eaased  or  oontribnted  to  H^  and  firem  tho  roasonablo  and  }mt  oampansa- 
ticB  to  be  gtven  npon  determialBg  tiie  first  inqniry  agaiaat  the  negligent 
WTCQg-doer  what  amoont  shooM  be  dsdocted  on  aoeonat  of  tileoantrib- 

I  Bibf  fsnltof  thedeeeaeed.  In  adjnsting  theee  qoeation%  tte  vahioof tho 
BBS  nrast  be  m  reasonable  aspeote  esthnated.  The  ago^  osndnioni  eapo* 
fOnif  or  eannn^  money,  and  expeetatiOB  of  lifo  shonid  alt  be  eensidered 
and  giTandne  weight.  Bo  where  fte  deofiaaod  was  fg^-se^en  yuars  old^ 
partiBfiy  psnljraed,  witii  limited  ezpeotatioB  of  Ixfe^  hb  capacity  to  la* 
bor  nearly  gone,  his  earnings  reduced  to  a  smaH  snn  per  month,  his 

.jt  Qsain  being  from  apoplesy,  and  attended  with  fittio  nieiitsl  vt  physieal 
nAniig^  and  a  donbt  esnstmg  whether  the  ntjory  essnecl  bio  deaih,  a 
▼srfiet  of  twshrothoBsand  ddhrs  damages  is  OBSsssivo.    XsafcwHi  ste 

See  KOIBANCI;  TkLBQEAPHS. 
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DEATH. 
I.  PBMWMJTioir  ow  DiATHiBOM  ABSDrai.— Ap«mwfaok»f«slilsbMM 
for  temporary  pnrpooei,  and  is  not  hawd  from  for  tho  ^^mo  of  mfna 
ywurs  by  those  who  woold  natmaily  have  hoard  from  him,  is  prammad  te 
be  dead;  bat  the  death  of  suoh  peraon,  at  any  partioalar  time  daring 
that  period,  is  neTor  presumed,  bot  must  be  proved.  Jc^nmrn  t.  ifsri- 
thew,  102. 

i>  Dl4TH  MAY  BB  FbGVXD  CT  CABB  OV  A  PKBSOH  UnBXABD  OF  VOR  A  LOHtt 

Pbbiod  of  Tm  by  showing  facts  from  which  a  reasonable  infarenoe 
would  lead  to  that  condosion;  and  the  time  of  the  death  may  be  fixed 
with  more  or  less  certainty  in  the  same  manner.  Id. 
&  PftaBcncFTiOH  A8  TO  SuRVivoBSHXP.— Where  several  lives  are  lost  in  the 
same  diaastor,  there  is  no  presnn^om  from  age  or  sex  that  either  sor- 
viTod  the  other;  bat  the  fact  of  aarvivorahip  most  be  proved  by  the 
party  assarting  it.    Jd. 

See  Axtaindkb;  Damaobs^  2. 

DEEDa 

1.  To  THB  Oebahon  of  ah  BnrAm  of  Ivhxbxtahob,  thb  Woird  "HnBa"* 
n  NraaaAKTy  if  it  is  to  be  created  by  a  feoffment  or  grant;  bat  ina  will, 
sach  estete  may  pass  without  the  ose  of  the  word  "heirs."  MeBdt  v. 
Pideods,  901. 

S.  All  Desds  should  bb  Cohstbubd  Favobablt,  and  as  near  the  intention 
of  the  partiea  aa  poaaible,  conaiatent  with  the  rales  of  law.    Id. 

&  To  Crbatb  a  Fbb^  It  »  hot  Bbsxntial  that  thb  Word  " HBiBa"  bb 
liOGATBD  IN  Ant  Partioitlar  Part  of  thb  Grant.    Id. 

4.  Evidbncb  to  Show  Who  Takes  as  "Child'*  or  Tritit  DsBDb  —  Wherea 
woman  of  anch  an  age  that  there  ia  no  poaaibility  of  her  having  fiitnra 
iaaae  parchases  land,  and  haa  it  conveyed  to  a  trnatee  in  tmat  for  her 
aole  and  aeparate  nae  for  her  nataral  Uf e^  and  after  her  death  to  aooh 
child  or  children  aa  ahe  may  leare  living  at  the  time  of  her  death,  evi- 
dence that  ahe  had  no  children  of  her  own,  that  a  daaghter  of  a  former 
hosband  alwaya  lived  with  her,  and  waa  alwaya  recogniaed  by  her  aa  her 
child,  that  there  waa  no  other  peraon  in  being  when  the  deed  waa  mads^ 
or  afterwards,  to  fill  the  deaoription  cl  her  child  aa  naad  tiMtdn,  aad 
that  a  part  of  the  money  paid  for  the  property  waa  probably  derived 
frwn  nid  fonner  hnaband,  ia  aafiioient  to  show  that  aaid  danghter  waa 
the  peraon  intended  to  taJce  in  remainder  after  the  death  of  the  cuUd 
qm  vie.  Thia  is  a  case  of  latent  ambignity  rather  than  of  mistake  as  to 
the  person  designated  as  benefidaiy  in  the  deed.    Homkm  t.  Bf^am,  268. 

•»  Parol  Bvidbngb  is  Admibsiblb  to  Apflt  DBsanzFTiov  of  Pbbsoh  Givbv 
nr  Dbbd  so  as  to  asoertein  the  partioalar  person  intended  to  be  embraced 
ia  that  deeoription,  and  to  explain  all  latent  ambigoitiea,  and  the  evi- 
dence required  for  that  porpoae  need  not  be  of  the  aame  hi|^  charactar 
and  tendem^  aa  that  which  would  be  required  to  aathorin  the  eoRao* 
tion  of  a  miatake  therein.    Id. 

C  Gbnxral  Eclb  is  that  Dbbd  must  bb  Ufhbld  if  poaaibl^  and  the  tanm 
and  phraaedogy  of  deaoription  will  be  interpreted  to  that  end  if  tiiia  can 
reasonably  be  done  consistently  with  the  prineiplao  and  rulas  ef  law. 
Bdwardt  v.  ^owtfan,  487. 

7.  Dbsgbiption  nr  Dbbd  of  "a  tract  of  land  lying  in  Greene  Ooonty,  Hcrtk 
Carolina,  adjoining  the  landa  of  Patrick  Lynch  and  K  N.  Bowden,  aitB« 
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«to  on  the  eMt  tide  of  tiie  road  loading  from  Jenmlom  Chnroh  to  Pat- 
rick LynchX  it  being  a  portion  of  their  part  of  the  original  Gray  R. 
Pridger  tract,  and  containing  fifty  acres,''  aoffieiently  points  to  a  par- 
ticalar  tract  of  land,  so  described  as  that  it  may  be  identified  by  proper 
parol  evidence.    Id, 

t.  (huu:.  Evidence  is  kxaoaaxBum  von  the  Pctsposs  ov  Sbowino  that 
THE  OoUBZDBRATioir  FOB  A  Dbed  OF  Laud  by  contemporaneous  Twbal 
agreement  also  settled  a  trespass  previonsly  oommitted  by  the  grantee 
npoB  the  land.    Bodgf  ▼.  iTeo/,  190. 

Bm  AosvowuDGMBirro;  Cotenaots;  Bquitt,  8;  HimBAin>  avd  Wdi^  1| 
Mabrxed  Wqker,  6-7;  Hoetoaoe8. 

DOWBR. 
Wuanmk  does  vot  Rbqiose  Sheriff  to  Arer  ''Wbtt  of  Doweb,"  or 
the  report  of  the  Jnry  assigning  it;  and  if  it  were  <»liherwiae,  the  attesta- 
tion of  the  report  by  the  deputy  wonld  not  render  the  pmoeeding  Toidt 
b«t  only  irregular  in  that  respect.     Bridkoum  ▼.  button,  407. 
SeeWiUA 

DURESS. 
See  Mabbiaoe  ahp  Dxtoboe;  Sales,  I. 

EASEMENTS. 

L  floBVAOB  Wateb— Obstbvohno  Flow  of.— If,  fob  Pubfosb  of  Gov* 
•iBUorxiro  Railboad^  or  for  any  other  pnrpoee,  it  becomes  neooasary  to 
erect  an  embankment^  a  proper  outlet  or  culvert  must  be  provided  of 
ample  capacity  to  carry  off  the  flow  of  surface  water,  so  that  it  may  not 
be  obstructed,  and  thus  accumulated  en  the  upper  and  adjacent  lands 
of  other  persons.  But  while  such  outlet  must  be  of  ample  capacity  to 
oany  off  all  the  water  likely  to  be  in  it^  the  rule  b  not  applicable  to  aa 
estraordinary  and  exooesive  rainfall,  which  is  held  to  be  rif  mtifor. 
Sooh  infrequent  and  extraordinary  occurrences  cannot  be  foreeeen  and 
provided  against,  and  for  damages  caused  by  them  no  one  is  respon- 
sible.   PhUaaaphkLete.R.R.(k.^.D<wU,4AQ. 

ti  Rani»aAi>  Oompant  Undebtaxino  to  Alteb  Estabushsd  Ootlbt 
throQj^  which  surface  water  was  carried  away  is  bound  to  have  the 
work  done  in  a  careful  and  skillful  manner;  and  if  it  be  done  carelessly 
and  B^ligently,  so  that^  as  a  oonaequsnce,  injury  to  neighboring  prop- 
er^ ensnci^  an  action  for  damages  is  maintainable.    Id. 

%  ftlBVlTUllE  OV  SUFFIOIXNT  SUBFACE  SUFPOBT  EziSn  IX  UnDBB  OB  MlN* 

bbal  Estate  in  favor  of  the  upper  or  superincumbent  estate,  where  one 
person  owns  the  surface  and  another  person  owns  the  underlying  ooal  or 
other  minerals,  unless  the  parties  have  otherwiM  covenanted.  WHUkum 
V.  Hin^,  719. 
4  ▲bsolute  Right  of  Uffeb  Estate  to  Sitbvaoe  Svfpobt  or  Uvdeb  ob 
MiMXBAL  Estate  ls  not  to  be  Takbe  awat  by  mere  implicatian  firom 
language  in  a  deed  which  does  not  necessarily  import  such  a  result;  and 
therefore  the  right  of  support  is  not  taken  away  by  a  dauae  in  a  deed 
conveying  the  surface,  but  reserving  the  underlying  coal  and  other  min* 
orals,  which  provides  that  the  grantor,  **  in  mining  and  removing  the 
eoals,  iron  oro,  and  minerals  aforesaid,  shall  do  as  little  damage  to  the 
surface  as  possible.**    Id, 
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5.  Case  n  Pftons  Fobm  or  Aon<m  to  RBoom  iob  Daxaob  to  SuBrm 
OF  Laitd  maaei  by  remofving  the  rapport  tiiereof  by  ogtnUng  the  vndar- 
lying  mmes;  or,  at  all  eveotB^  an  objeetioa  that  tbrn  aotion  ahoald  haro 
been  treapoas  ia  of  no  snul  after  a  trial  npon  tlie  merits,  especially  where 
the  defendant  raffered  no  injury  thereby.    Id, 

EJECTMENT. 
Came  m  Ejbotmbvt  bbould  not  bs  WiroDBMni  nunc  Jqby;  av»  Vie- 
IU0T  IOB  Plaiktov  DiBBorxD^  even  though  the  defflodaat'a  evidaaoe  i* 
oontradietedy  where*  in  anpport  of  the  defendant'e  claim  of  title  by  ad- 
Terse  possession^  he  testified  that  more  than  twenty-one  years  before  snii 
he  purchased  possession  from  one  wko  waa  in  poasossion  nnder  a  oontraoi 
of  sale,  and  had  ever  since  held  possession  aa  hia  own.  paying  no  iob^ 
and  paying  the  tazea.    BemmU  v,  Mcrriaon^  711. 

EQUITY. 

1.  Bquixt  has  JuRiSDionov  lOB  DnoovBBT  Aim  BiUBf  in  propsr  0Ma» 
tondung  lost  written  instruments.    Lancy  ▼.  RanHeU^  169. 

f.  Eqititt  Witbolds  Rxlzkt  in  Cavbes  when  the  party  asking  it  delibentely 
makes  the  mischief  from  which  he  suffers.    Id* 

t.  Ir  THX  Loss  or  a  Deed  is  Aocidsntal  and  without  fault  of  the  gxaatee* 
thereby  subjecting  his  title  to  heard  and  peril  from  wfaieh  the  law 
gires  him  no  adequate  relief,  equity  will  afford  that  relief  most  suited 
to  the  necessities  of  the  case.    Id, 

4.  Bill  vor  Disootebt.— A  Coinrr  or  Equitt  baydto  Oncs  Obtaihbd 
JvBisDicnoN  upon  a  bill  containing  the  proper  averments  will  retain  it 
after  discovery,  and  grant  relief  if  both  discovery  and  relief  be  prayed 
for  in  tiie  bill,  and  this  although  the  discovery  shows  the  proper  relief  to 
be  aa  award  of  damages  that  ought  to  be  ascertained  by  tiie  jury.    Id, 

ii  to  OtrrAjjg  JuBisDicnoN  iob  Reliet  in  Equity  itfon  thb  Obouhd  or 
DzaooTBBT,  the  Bill  must  Ateb  that  the  facts  sought  to  be  dlsooverad 
are  material  to  the  cause  of  action,  and  that  the  orator  haa  no  means  of 
proving  them  in  a  court  of  law,  and  that  the  discovery  of  them  by  re- 
spondcnt  is  indispensable  as  proof,  and  the  want  of  such  averment  ia 
fatal  on  demurrer.    Id, 

4   ATEBMBNTS    or    NsOESSnT  iob    DiBOOVBBT  abb  not  BaSBNTIALy  ABD  A 

Demitbbeb  cannot  bb  Sustainxd  for  the  want  of  them,  if  the  discovery 
sought  be  in  aid  of  the  averments  of  the  biU,  that  show  the  cause  to  be 
one  of  equitable  jurisdiction.    Id, 

7.  Bill  or  Disoov^t  is  iNsutriuiBNT  for  the  want  of  equity,  where  it  iaib 
to  show  the  circumstances  of  the  loss  of  a  missing  deed,  or  that  tiw  lose 
was  occasioned  without  the  orator's  fanlti  and  a  demurrer  thereto  for 
each  reason  will  be  sustained.    Id, 

%,  Amendment  to  Bill  in  Equitt  bob  Discovbbt  will  be  allowed  on  terras. 
Id, 

t.  Cbbdrob's  Bill.  —  Ir  Crbditobs  havb  Obtainbd  Gbnbbal  Judgmbhib 
against  their  debtor's  estate,  but  cannot  take  out  execution  tiiereon  be- 
cause of  his  death,  and  the  estate  being  insolvent,  no  further  proceedings 
at  law  are  required  to  lay  the  foundation  for  equitable  relief  in  the  shi^o 
of  a  crsditor's  bill  as  against  a  fraudulent  grantee.    LffOtu  v.  Murra^t  17. 

IOl  ObBsrob's  Bill  is  SumciENT,  as  against  a  general  demurrer  stating  n» 
specific  objections,  when  the  bill,  which  is  brought  to  subject  oertaha 
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flth«r,  adwiniitorBd  oft  tbe  partoenhip  Mtatt^  aad  paid  *  fim  dabt  oat 
«f  hji  mdiFidnal  astatic  aadoii  final  diateilnition  of  ill*  firm'a  aaMt%  pro- 
enrad  an  anier  to  pay  forty-two  per  coot  of  sach  fina  daht  out  «f  tha 
partnership  properij,  and  paid  svch  amDont  with  intent  to  dafgand  hia 
eraditois,  end  tfans  take  credit  ler  a  fictitioaa  payment;  and  the  bill  need 
not  allege,  in  terma,  that  the  creditor  received  the  laat  payment  to  aid 
in  debaading  arediten,  nor  thai  he  had  notioa  of  eaeh  intanded  fraad, 
ler  the  reaaen  thaiit  waa  withont  oonaidBimtioi^  and  Toid  aa  to  tham. 
Id. 

ESTATES. 

SeeBmMi;  Tkitbbil 

ESIAIBS  OF  DECEDENXGL 
SeeWiLUL 

KSTOPPSL. 

BvnxsscK 

I.  OoMRRHor  Of  TBmioiKT  n  TO  VB  PiRnmnD  sr  ram  SxanTiw  nr 
ToKOM  at  tiie  time  it  ia  read  in  avidenoeb  rather  than  hj  the  atatete  ex* 
isting  when  ^  eridenee  waa  taken.    Pkktm  t.  Kmimiiff  622. 

t.  EviDEiiCB  or  STATBMXirrs  DiscuNONO  Bctatb,  made  to  probate  fadge  nn^ 
der  the  Reriaed  Statotea  of  Maine,  chapter  64»  aeetien  07,  ia  oompetent 
agaSnat  party  making  them,  ia  aotioa  to  reoofver  pmpetiy  ao  diadoaed. 
Ihaimr  r.  Duribar,  1G6. 

t.  DaoLABiflioiiB  OF  FLAorrpy  ni  Ini'Muarf  aoaihw  VmBnTOHigCLAm^ 
though  made  before  he  became  tiie  owner  of  the  claim»  are  adwiaaible 
and  competent  evidence  to  eataUiah  a  defanae  in  a  aait  wpon  aaeh  ehurn, 
and  it  18  error  to  limit  the  dedarationa  to  tha  impnaehmant  of  tha  plain- 
tSffinintereet.    iSorfterT.  Beitnett,  141. 

C  DaoLABMioin  ov  Pabtt  to  Sun  can  becflbredin  avidaneato  impeach 
him  without  laying  any  foundation  therefor.  Otoena  t.  gimani  Ctty  B'p 
Ok,  90. 

•>  DwiJkBATma  ov  PaKrr  to  Suit,  pwrparting  to  ha  aoKtained  In  an  nn- 
completed  clepoaitwin,  are  not  admiaaaUa  to  impeach  lnm»  whan  hadeniaa 
making  anch  dedarationa,  and  the  oppoeing  party  doea  not  ahow,  or 
offer  to  ahow,  that  audi  dflclaratinna  were  made  by  him.    Id, 

$»  EnpaKCi  OF  Chabactsr  of  Pajrtixs  to  a  canae,  or  of  particnlar  facta  not 
in  maae,  wi A  a  view  of  laiaing  a  preaam|*ioa  in  favor  el  a  pawaan,  or 
unfavorable  to  hia  adveraary,  ia  iaadmiaaiUa,  aoDoapt  where  tha  aharaoter 
of  fhepertieBiainiBrae.    MWy  v.  CM^,  9QS. 

t.  E¥ii«iK«  ofOood  CBABAom  ia  aeaally  confined  to  caaea  where  defend- 
ant is  charged  with  having  committed  a  criminal  offnae.    Id. 

t.  BviPiuwa  OF  Goop  OgAKAunnt  to  rebut  impntathma  of  miaoondnct  er  ficand 
ia  inadmiaaible  in  civil  ectiona,  escept  where  by  the  pleadinga  tha  char- 
acter of  the  party  ia  pot  in  iaaae.    hL 

t.  Ik  Svff  AOAiNar  Raicboad  Oompaht  lor  injary  canaed  by  ne^igence 
of  company,  and  reaaltittg  in  death,  and  tiie  qneetion  baing  whether 
the  injury  canaed  the  death  or  it  reaulted  from  other  caaaea,  it  ia  encr 
lo  permit  witneaa  to  teatihr  Chat  deoeaaed  told  him  "hewaahneeked 
up  and  crippled."    UumiUe  A  N.ILR.Co,v.  Stadmr^  MO. 
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lOi  Pn80HALSzAMXKAnoKOFPi.AiinxFr.---IxianMtiimfcirdaiiMigMforp9- 
•onal  fnftaj,  defandiiit  has  no  absoliito  ri^t  to  hsfo  a  pmonal  enanL 
natioa  of  plaintiff;  that  la  entirely  within  the  diaoretioa  of  tho  oo«r^ 
tho  ezerciao  of  which  diacretion  will  not  be  Interfered  with  vnleia  i 
feeUy  almaed.    Owmu  r,  Kamag  OUjf  JPy  Ox^  89. 

11.  HAHDWBITnrO  — PnVLOfXNAXT  QuMOnOV  fOBTBX  OOUBT.  —  { 

of  handwriting,  not  otherwise  pertinent  to  the  laaae^  may,  vpon 
Ing  admitted  or  proved  to  be  genaine,  be  Introdnoed  before  the 
and  Jniy  aa  a  alandard  for  oomparison  by  whieh  to  teat  the 
neei  of  a  writing  in  eontroveray;  when  a  writing  la  oflbied  in  proof 
aa  a  atandazd,  the  eoort  ahonld  fixit  find  as  a  fact  that  it  la  genuine^  and 
the  dadaion  of  the  oonrt  aa  to  the  credibility  of  thia  pmliminary  eri- 
dance  la  oonduaiTe^  nnleea  npon  a  report  of  all  the  evidence  it  la  ahowa 
to  be  withont  foondaticn,  or  baaed  apom  acme  erroneona  application  d 
l^gal  principlea.    Slaie  t.  Tkompion,  172. 

IS.  Stavdakd  SPBGQDODia  OF  Handwritiho  Pbotid  OB  ADMimD  so  BB 
GBNunn  HAT  BB  CoxPABBD  B7  EzpSBiB  in  tho  presenceof  the  Jnry,  and 
each  ezperta  may  express  their  opinion,  founded  on  such  eomparlaoB,  aa 
to  whether  the  controverted  paper  be  genuine  or  not.    J<L 

UL  EzTEBT  Tssnif omr  is  hot  ApiifBwntf.B  ufoh  Qusbtioh  which  the  eonii 
or  jury  can  decide  upon  the  facta.  When  the  relation  of  facta  and  their 
probable  results  can  be  determined  without  special  akill  or  atody,  the 
facta  themselvea  must  be  given  in  evidence^  and  the  ccnclnsiooa  and 
inferencea  must  be  drawn  by  the  jury.    Stumore  ▼.  kkeno,  412. 

li.  ECTU  THAT  WHXBB  WhOLB  OF  COBBBBFOHDBNaB  IS  CaLLBD  BOB,  Au 

OF  It  must  BB  Admitted,  has  Ko  Application  to  a  case  where  cna 
party  attempts  to  fix  a  liability  for  n^gence  upon  another,  and  oflen 
in  evidence  against  him  certain  letters  written  by  the  former  to  tiie 
latter  after  the  transactions  between  them  have  come  to  an  end.  Hm 
duty  of  the  party  accused  of  negligence  being  then  discharged,  and  hia 
liability  for  negligence^  if  he  had  been  guilty  of  any,  being  then  fixed, 
neither  his  rights  nor  his  liability  could  be  affected  by  any  commnnica- 
ticn  he  may  have  aubaequently  received  from  the  party  seeking  to  hold 
him  liable.  Id. 
8ee  AsBiQinaircs  fob  Bxmbfit  or  Cbbdrobs^  1-^;  fiASTABinr;  Gommhi 
Oabbixbs;  Covbhawib;  CoNTRAon^  1;  Dbash;  I>nD8;  Bjbutmbst; 
Libbl;  Mastbb  Ain>  Sbbtabt;  Nioliobbob;  Faxsibbtb. 

EXECUTIONS. 

L  Ab  BzBODTION   GABBISmiBNT  MITflT  BB   SUPPOBTBD  BT  A  VaUD  JvBQ- 

mbht.     WhUe  T.  FooU  L.  Co,,  650. 

2.  IssiTB  OF  Execution  upon  Judomxnt  Bakbbp  by  lapoe  of  time  would  con- 
fer no  right  to  sell;  and  the  sale,  if  made,  would  be  ineffectual  to  paaa 
titie.    Coward  r,  Chtulain,  G3X 

B.  Lbvt  ob  Land  n  UmrBcsssABT  whbn  tbb  Jvdombbt  is  a  Libb  thbbbob. 
And  where  land  is  sold  under  execution,  it  is  only  essential  that  the  re* 
quirements  of  the  law  be  observed,  and  that  it  be  fully  made  known 
what  property,  describing  it  with  sufficient  certainty,  la  expoaed  to  aals^ 
and  what  the  bidder  who  may  pnrohaae  aoqulrea.  Arrier  t.  2ljiia% 
fi07. 

4.  EaoiTALa  nr  Shbbiff's  Dbbd  aa  to  hia  acta  aie  primm/aek  eridioa  el 
the  facta  recited.    Id. 
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>  J^ammmsms  or  Laxd  vot  Vitiatkd  bt  BBBONscnm  Ihdi- 
noEV.  —  "WlMnlaiidlioomeUy  daioribed  in  a  levyby  metecandboimcU^ 
and  hj  HMOtiaiii^g  tha  adja4Miit  and  ■urroimdiiig  laadad  pfopEiBton»  bat 
In  giving  tho  number  of  tho  disiriot  a  mistako  ia  madfi^  the  ■hariff  will 
Boi  be  enjoined  from  ezeenting  the  prooeai  on  that  gronndy  ibe  lead 
befaig  capable  of  leady  identifloation  notwithstendlng  meli  mistake. 

See  ImnuMOi^  4>  S. 

EZBCUTOBS  AND  ADMIKISIBATOBa 
L  PUBOHm  BT  Ai>MiinsTBAroB  AT  HIS  OwN  6  ALB  18  VoiBABUi  at  tbo  op» 
tion  of  any  party  interested  in  the  property,  whetber  tbe  sale  be  made 
directly  to  him  or  thiymgh  the  interposition  of  another  person.  Bamlom 
T.  ^fyaa,  2S2. 
t.  ABMZvnnusoB  n  vor  Bon  a  Fzdb  Pubioha8bb  bob  Valub  without  No* 
TIOB^  so  as  to  entitle  him  to  an  allowance  for  bis  improvementi^  where  he 
sells  land  in  which  he  knows  that  his  inteetate  had  no  interest  thsceia 
npon  which  be  ooold  administer,  and  becomes  the  porehaser  at  his  own 
sale.  And,  in  an  action  brought  against  him  by  the  person  entitled  to 
snob  property,  for  the  recovery  thereof,  he  will  not  be  sQowed  f cr  bis 
improvements,  except  as  a  set-off  against  mesne  profits.  I<L 
IL  BnouTOB  IS  HOT  Bound  to  Srr  up  Statutb  or  LaoTAnoini  as  Dbibmbb 
to  claim  against  estate  of  deceased  debtor,  but  may  pay  the  same  not- 
withstanding the  statutory  presumption  of  payment  and  is  entitled  to 
credit  therefor  in  his  administration  account;  particularly  so  where  tbe 
teetator  before  his  decease  had  declared  that  be  owed  sadi  obim,  and 
had  expressed  a  wish  that  it  should  be  psid.    ffal^mrton  t.  Obtios^  60S. 

i.   BXBOUTOB  IS  COMPBTKIIT  WlTHBas  TO  FaOT  THAT  TkSTATOB  HAP  DlOT. ABIB 

TO  Him,  Just  before  his  death,  that  he  owed  a  certain  debt  chimed  to 
bare  been  barred  by  the  statute  of  limitations,  and  that  be  wished  sooh 
debt  paid;  sections  580  and  690  of  the  North  Carolina  code  do  not  make 
such  witness  incompetent.    I<L 

6.  CoNTUor  or  JuBianionoN.  -— Exboutob  Who  Fats  in  Coin  TebtatobIs 
Dbbt  on  a  bond,  in  accordance  with  a  prior  decision  of  the  supremo 
court  of  North  Carolina,  will  be  protected,  although  such  ruling  conflicts 
with  tbe  decisions  of  the  United  States  supreme  court.    Id. 

&  Aptbal  bt  Pbbson  Actino  in  Two  CAPAomia.  —Where  a  person  is  in- 
terpleaded both  as  administrator  and  as  an  heir  at  law,  the  filing  el 
claim  of  i^peal  and  the  execution  of  an  appeal  bond  stating  an  appeal 
in  bis  indiridusl  capacity  will  not  perfect  the  appeal  as  to  him  in  his 
repreeentativo  capacity,  though  be  subseqnenUy  files  notice  with  the 
proper  oflleer  that  be  iqppeals  in  both  capacities^  and  that  Us  appeal 
bond  has  be«i  filed:    Xose  t.  ^Vwiei^  290. 

EXPERTS. 
See  BviDBNO^  11,  IS. 

FACTORS. 
OowaBUiMBirg  ov  Qanm  to  Faotobs  bob  Sali^  without  iNSTBOonoNi  as 

TO  FBn%  CONIBBS  UPON  THBK  RiORT  TO  BZBBOIBB  THBIB  JUDGMBNT 

in  the  sslt,  and  they  were  neither  bound  to  write  for  instructions,  nor, 
baring  written,  to  wait  for  a  reply  before  selling.   Conway  t.  LewU^  TOQi 


Digitized  by 


Google 


M4  IMDA 

FAui  niFBisoinaarT. 

Mahkied  Wohait-^Vasu  lanonnainc. --- JoMiiurr  OfcmuBfc  ib  hot 
Uabu  in  tmpMlv  wJMfaig,  on  iMti— Hat  hii  diVtw  kaiMmed 
iPDMiin,  to  wJMHB  hv  from  aneit  alioidy  tnade  bj  an  <AMar  an  «n  eze> 
aatioa  g^golarly  iwmd oa a  JuiigMMrt  Noofwad  agunsl  iMraa^aiDgla 

FiXTUKES. 

L  Btnioiiire  arected  on  the  land  of  another  becomea  hia  property*  although 
hailt  with  %  rraw  of  enf  orchig  an  adTeraa  right  in  the  land.   Campbell  t. 

iL  Amtirnntmn  umrmutH  a  LA3n>-owvut  avd  Oks  Amzmv  Cbattil 
vo  TOM  Laxik  thai  aaoh  chattela  ahall  retain  their  ohMmotar  «f  person- 
alty, 18  efficadous  between  the  parties  thereto.  In  aoua  of  the  statea 
8Mk  agreemeat  is  equally  effeetlTe  agaioat  prior  nicrtgageea  aad  agaiast 
i  porchaaera  or  eneamhranoavs  having  notioa  tberaol.  id. 
EiOBr  TO  Fdctoucb  SuBaBQcmiXT  AmnoaED.  — I^  after 
the  exeention  of  a  mortgage,  ehattela  whibh  bekng  (a  a  third  penon,  or 
ttpoQ  i^oh  he  has  a  efaattel  mortgage,  are  aflxad  to  the  land,  Ua  inter- 
eat  or  lien  doea  not  thorefram  become  anbjeot  to  tho  prior  mortgage. 
The  chattels  may  be  dotaehad  notwithatanding  the  objaation  d  tlM  prior 
mortgaiQsr,  nnleia  such  detaehment  will  ao  injnra  the  toehold  aa  to 
make  it  aabatantially  less  valaabla  than  it  wo«ld  hftre  bofla  had  the 
diattelfl  never  been  attached  thereto.    itL 

^  AiBBTwuBir  Lamdlobd  Aino Tbkaiit,  FBomaTovLAinBy  mWaxmrn 
cl  any  deseription  which  he  haa  anaazed  to  the  demiaad  pnmlnadiirif^ 
hia  term,  oonaiBts  eimply  in  the  right  or  privilege  ol  ramoviig  themf 
•ad  if  thia  ia  not  exercised  in  due  time,  they  beooBM  the  prupariy  of  the 
laadlord.    Cfarim  ▼.  MStter^  467. 

ii  Br  Tbkii  **FnaoM3t,'*  m  ira  Liqal  fiEmn,  is  Maunr  aonatUag  ao  at- 
taohed  to  the  realty  aa  to  become,  for  the  time  baiag,  a  part  of  the  free- 
holdy  as  contradistinguished  from  a  mere  efaattoL    M. 

C  Tbuvt^i  Rmbt  io  Rjoioya  FmvuES  Oumnvai  dnxing  hia  erigiaal 
tain,  and  dating  sach  further  period  of  possOBsiea  by  him  aa  ha  holds 
tile  premiaea  nnder  a  right  to  still  consider  hiiaswlf  aa  a  teaaat.  Bat 
where  a  tenant  quite  posseurion,  or  aarrendara  the  pramisM  aaqariifiedly 
to  Ua  laadiflfd  withoot  remoring  or  reeerring  hia  fiztars%  he  is  aad»- 
stood  to  mmkb  a  dereUetioa  of  thma  to  hia  Ua^knL    fi. 

f.  Bioar  ov  Tdtaxt  faoK  Ya^a  to  Tiabto  Bnwva  Jrootts  pissed  Ij 
Um  OB  the  demised  premises  is  loat>  where,  aubaeqaeaEtly  «ad  dnxiag  the 
tsaaaoy,  he  veeeiTee  notiee  to  quit  at  the  end  of  the  oatnat  ymst,  and 
doea  not  ao  do,  hot  obtains  and  aeo^ts  fram  his  iMidisrd  a  wriSlsa  lease 
of  the  premises,  **  together  with  all  the  rights^  i^ppatt— bsw»  sad  privi- 
leges thereunto  belonging  or  in  any  wise  appertaining,"  for  a  term  of 
five  years,  bat  containing  no  reaerralion  of  the  right  to  remove  the  ^» 
tarea  then  on  the  premises.    ItU 

Ii  WooDxir  STBuoruas  or  Buildino  Mkbxlt  BjBSTDro  st  rs  Owv 
WaiasT  on  flat  stonee  laid  vpoa  the  snrfaoe  of  the  groand,  and  havw 
lag  no  other  f oandationy  is  aot  a  fixture.   Id* 

VOBFEUUBSa. 
See  ATraiifiwL 
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FRAUD. 
fK  lOi  Vmumouun  Ooamnuacm$  flkAia^  i-i. 

niAUDULBNT  OCnfYETANOBB. 

X  fkum  VAT  Bs  Iktbr&bd  from  Facts  Oaloulatu>  to  EnABum  Iti  uid 
dumld  be  wb  inferred  when  the  faoU  and  droometanoes  lead  a  reaaonaMe 
man  to  the  conclusion  that  an  attempt  has  been  made  to  withdraw  th« 
property  of  the  debtor  from  the  reach  of  his  creditora,  with  the  intent 
to  prevoit  them  from  recovering  their  jnst  debts.    Burt  y,  7%nmonBt  66S. 

t,  FkAUB.  —  TftAHSAcnoNs  BxrwxBN  HuBBAKD  AND  Wm,  father  and  ch]ld» 
brother  and  sister,  and  other  relatives,  may  be  shown  to  be  frandnlent 
as  against  creditors  by  less  proof,  and  the  party  claiming  the  benefit  of 
•Qch  transactions  is  held  to  fuller  and  stricter  proof  of  their  justice  and 
fairness,  after  they  have  been  shown  to  be  prima  /ode  fraudulent^  than 
weald  be  required  if  the  transaction  was  between  strangers.    Id. 

"t,  FkAUB— BlTRDXK  09  PBOOV.  — Wm  PUBOHASZNO  FrOPKBTT  ntOM  HXB 

HxraBAND  must  assume  the  burden  of  distinetly  proving  that  she  paid 
therefor  out  of  funds  not  furnished  by  him,  if  the  transfer  is  asniled 
by  his  creditors.    Id. 

4.  FmsuuFnoN  whxk  Fbopxbtt  is  Contktid  to  Wm  uthat  the  Mxahs 

ov  Fatikq  thmbxpob  were  furnished  by  her  husband.    Id, 

5.  Ikfbovxmkmtb  Put  upon  Rkal  Profxbtt  or  Wm,  or  Fraud  ov  Chmdi- 

TORS  OF  Husband,  can  be  followed  by  iiiem  on  the  premises  where  thej 
are  put;  and  such  realty  in  favor  of  such  creditors  can  be  charged  with 
the  value  of  such  improvements.  Id, 
4,  Whbrb  Hubbakd's  Crbditors  Suooxssfullt  AflSAZL  AB  Fraudulbht  a 
Transfer  of  Rial  Propkrtt  Madb  bt  Him  to  bis  Wife,  and  the 
amount  of  their  debts  is  so  small  that  they  can  be  paid  out  of  the  rents 
in  a  short  time,  the  court  may,  in  its  discretion,  order  the  land  to  be 
rented  out,  and  the  rents  turned  over  to  them  until  their  debts  are  paid} 
bat  if  the  debts  are  so  large  that  it  will  require  some  years  to  pay  them 
oat  of  the  rents,  the  property  will  be  ordered  sold,  the  creditm  paid 
«at  of  the  proceeds,  and  the  residue  turned  over  to  the  wife.  Id, 
See  Pabbnt  ajvd  Child,  6-10;  Pabxnxb8Hip»  1-4. 

GARNISHMENT. 
See  Arzi^aMsiiT. 

GIFTS. 

L  Xo  Oomrnrun  a  Gdt  Causa  Mortis,  it  is  not  only  ssBsntis]  that  delivoy 
be  complete^  but  possession  must  aleo  be  retained  by  the  donee  until  the 
donor's  deatii.  If  after  delivery  the  donor  agpdn  has  possession,  the  gift 
is  nugatory.     Dunbar  v.  Dunbar^  166. 

iL  Gift  inter  Vivos  is  consummated  by  delivery  of  the  thing  given,  either 
aotoal  or  constructive;  but  it  is  not  neosssary  that  delivery  be  made  to 
the  donee  in  person.  It  may  be  made  to  some  person  for  him,  or  to  a 
trustee  for  that  purpose,  but  in  such  cases  the  disposition  in  favor  of  the 
donee  must  be  such  aa  will  place  the  Ju9  ditpomtadi  beyond  the  power  of 
the  donor  to  recall.     Love  v.  FraneMB^  290. 

JL  Got  from  Father  to  Child.— Less  positive  and  nneqnivocal  proof  is 
required  to  establish  the  delivery  of  a  gift  from  father  to  child  than  aa 
AM.  8t.  Rsp.,  Vol.  YI — 60 
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bet  wen  panoof  not  nlatad;  and  in  mam  whtn  iSb&m  b  no  i 
ol  imnd  or  nndae  inflnanoe^  Tory  ali^t  eridenoa  will  mflloa.    id, 

i.  Onr  Drnm  Viroa.  What  Oomdirum.— Whera  n  hihatp  wiahi^g  to 
raaanra  to  himaaU  the  ineoma  ariiing  from  hia  land  dnring  bit  lif<  and 
give  the  aTails  thereof  to  hia  hein^  deeda  the  land  to  hia  aon  and  takaa 
the  latter'a  note,  aecored  by  mortgage,  aa  payment^  payable  four  yaan 
after  the  father'a  death,  to  hia  legal  hein,  the  interaat  dnring  hia  Ufa 
'  payable  to  him,  he  thereby  createa  a  gift  inter  twoi,  completed  aa  to  da* 
llyery,  aa  far  aa  oonaiatent  with  hia  own  righta  in  the  paper,  by  tn^iA^ 
the  heira  the  payeea  of  the  note,  and  by  recording  the  mortgage;  and 
tbongh  he  retained  aotoal  poaaeaaion  of  the  note  for  hia  aeeority  aa  to  the 
intereat,  atOl  he  oonatitnted  himaelf  truatee  for  the  heira  in  the  costody 
of  the  note  by  implication  of  law,  and  they  alone  oonld  enforce  payment 
Snoh  gift  ia  completed  aa  to  aooeptanoe,  aa  to  the  grantee^  by  hia  aaaign^ 
ing  hia  intereat  therein  before  hia  father'a  death,  at  the  happening  d 
which  event  the  prooeeda  of  the  note  go  to  the  heir%  and  not  to  tt« 
adminirtrator.    Id. 

I.  AoaarTAXom  of  Onr  xnD  hot  bb  Mads  ItaoDiAXiLTs  it  b  anffioient  if 
accepted  before  reroked  by  death  or  otherwiae.    Id. 

4  Pact  Iluoit  CoHAnTATiON  Don  hot  Rehdbb  Void  ob  TfAHgiT*  Oat  bf 
a  man  to  the  woman  with  whom  he  haa  held  each  relation.    SmUi  t.  Dm 
,260l 


OBOWmO  TBKB8. 

Bkaxvti  or  FKAVDa.— Tbxb  Qbowihg  oh  Lahd  ao  Fab  Pabtaxbov 
Rbaltt  that  any  contnct  for  their  aale  ia  within  the  atatate  of  frandai 
yet  if  the  contract  ia  in  contemplation  of  their  aeverance  from  the  land^ 
whereby  they  become  peraonalty,  the  aame  mle  in  reapeet  to  the  identi* 
fieation  of  peracnal  property  la  applicable.    Oatrjpmier  t.  M«(ford,  SSS. 

8alb  09  Obowiho  Tbbbb— Pabol  Etidbhob.  —Where,  by  a  eoatraal  d 
aale  in  writing  dnly  proved  and  r^giatered,  the  vendw  aold  "nine  wal- 
nut treea  on  my  prenuaea,  en  the  watera  of  Pigeon  River,  Haywood 
County  (townahip  No.  4),  North  Oarolina,"  the  treea  at  the  time  bai^g 
aeleeted,  meaaured,  priced,  and  marked,  but  not  identified  in  tiie  eon* 
tn0t»  parol  evidanoa  ia  admiaaible  to  identify  tiMDi,  and  if  identified,  tt« 
title  wooldpaaa  under  the  contract    Id. 

HABEAS  00BPU8. 

Tbb  Ooubt  ia  not  precluded  by  the  return  en  haUm  aurpm,  Ib  Waal 
Virginia,  from  inquiring  into  the  truth  of  all  mattira  tbarain  allafad. 
Stan  T.  Me^ff  87fi. 

RbTUBH  TOWBlTOrHABBABCoBnT8SHOVLD80STATBtiiefaotaBeoaaBBiy 

to  warrant  the  detention  aa  to  appriae  the  oppoaite  par^  of  what  ia  in- 
tanded  to  be  proved,  and  theae  facta  ought  not  to  appear  by  way  of 
racitala  only.  Id. 
Lbatb  should  .bb  Gbahtbd  to  Ambhd  a  Bbhtbh  to  a  Wbit  ov  Habbab 
CoBFua,  where  it  appeara  that  further  inquiry  ought  to  be  made  ieapact» 
ing  an  important  fact  not  diatinotly  alleged  in  the  retuni,  which  fact  If 
•aoartained  to  nM,  would  ahow  that  petitioner  ia  not  a  proper  pafion 
to  have  the  control  ai  the  child,  whoaa  coatody  he  aaaka  to  eblaiaii  ML 
See  Pabbht  ahd  Omu^  §, 
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HIGHWAYS. 

L  Tb  Maks  Boad  Bawm,  Traok  mubt  ve  Widb  Ekouob  to  aiUmw  ter 
the  powihto  ■hying  and  starting  of  teami,  without  danger  to  those  trar. 
eliBg  with  thorn  of  heing  thrown  orer  embankmenta  or  against  obstacles 
in  and  along  the  road;  and  if  the  track  is  not  wide  enough  for  Uus  pur* 
pose,  and  a  horse,  in  starting  or  running  away,  without  fault  of  the 
driver,  is  brought  in  contact  with  a  defect  within  what  ahould  be  the 
reasonable  limits  of  the  road,  and  damage  ensues,  the  managers  ol 
the  road  will  be  liable.    Baltimore  etc  T.  Co.  y.  BcUeman,  Hid. 

t.  Kbbonsous  iNSTBuonov  TO  JuBT.  —  Ik  AonoM  TO  Rkcovbb  io&Injurt 
Claim VD  to  have  been  caused  by  the  defective  and  insecure  condition  of 
the  defendant's  turnpike  road,  an  instruction  to  the  jury  that  if  they 
■hoold  find  *'  that  the  defendant  negligently  permitted  a  part  of  its  road, 
ADO  of  its  bridges,  and  the  approach  thereto,  to  be  in  an  unsafe  condi- 
tion for  persons  using  the  same  with  ordinary  care  and  caution,  and  tha* 
In  consequence  of  such  unsafe  condition,  the  plaanti£^  while  traveling 
over  said  road  and  approaching  said  bridge  with  ordinary  care  and  can- 
tico,  was  injured  as  complained  of,  then  the  plaintiff  is  entitled  to  re- 
eover,"  etc,  is  erroneous,  since  the  defective  condition  and  want  of 
repair  of  the  bridge  had  no  casual  connection  with  the  injury  sustained 
by  the  plaintiff  before  reaching  the  bridge.    I<L 

9k  Ix  Such  Actiok,  iNSTBuenoN  to  Jubt  that  FLAnrnvF  could  not  Rb- 
OOTKB  unless  they  should  find  that  the  defect  in  the  road  was  of  such  a 
nature  that  a  criminal  indictment  would  lie  against  the  defendant  for 
such  defect,  is  properly  rejected,  if  for  no  other  reason  that  it  required 
the  jury  to  determine,  as  matter  of  law,  when  and  for  what  defect  an  in« 
diofcmsnt  would  lie.    Id. 

4.  OwBBBS  ov  LAinw  Bounded  on  Pbivatb  Allxt,  Who  hatb  Fbbb  Uib 
THBBBOV,  HATB  Saxb  Rightb  thbbbin  that  the  public  has  In  its  high- 
ways; and  if  the  alley  is  vacated,  the  soil  belongs  to  them  as  tenants  Im 
*'^-*^     Ltwk  Y.  AmerieoM  Academif  qf  Mmik,  ^Z9. 
See  Waxbbs. 

H0MBSTEAD8. 

1.  JuMifiST  Lmr  »of  DmrLACED  bt  Hombstbad  Entbt.  — "When  Jndg* 
ment  lien  has  attached  to  land,  it  cannot  be  defeated  or  dlsplaoed  hj 
subsequent  occupation  as  a  homestead.    Bwim  r,  Lmitay,  48. 

t.  HomaRBAD—- Sfraor  ov  Sbbbifi'b  Salb  Madb  without  Fibst  SBirnra 
oiv.  — Where  judgment  debtor  is  entitled  to  a  homestead  exempt  from 
sale  under  ezeontion,  and  the  sheriff  fails  to  set  it  off  at  sueh  nle,  tiie 
lattsr  Is  not  for  such  reason  roid,  but  the  fee  passse  to  the  porehasery 
Mkjeol  to  tiie  homestead  right,  which  is  not  aibetedl^  the  Mk.    M 

See  OBmorAL  Law,  15-30. 

HUSBAND  AND  WIF& 
L  Iv  n  A  SvffimBiiT  Joinder  ov  a  Husband  m  hib  Wiii^  Dbid  d  hm 
iwcpetiy  derived  from  him,  for  him  to  express  his  assent  nndsr  his  ewa 
hand  end  ssal,  without  being  in  any  ether  manner  a  ionnal  par^  ihmtew 
Broiff  T.  Clapp^  197. 
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f.  PftonoETT  Paid  iob  b7  Wuib^  BABKnoB,  whxn  vot  Liablb  lom  Him* 
bahd's  Dibib.  —  If  a  hwband  oonaent  thai  hit  wife  magr  t>^  boutet 
into  the  faiiuly«  and  agree  that  she  shall  have  the  groae  prooeeda  for  i^ 
plioation  on  a  oontraot  made  by  him  with  a  third  peraon  for  the  pur* 
chaae  of  real  eetatoi  and  if  the  money  so  acquired  by  her  be  th«a  applied, 
the  money  ia  hers,  and  not  hia»  her  right  to  it  being  founded  on  a  men- 
toriona  oonaideration;  and  if^  on  completing  the  payment,  ehe  take  a 
oonTeyance  of  aneh  real  aetata  to  herself,  her  title  will  prevail  against  a 
ereditor  of  her  husband  who  gaye  credit  alter  the  property  waa  paid  for, 
although  the  oonreyanoe  be  of  later  date  than  the  giving  of  such  credit* 
it  not  appearing  that  the  credit  waa  given  upon  the  faith  of  the  speoiflo 
property,  or  that  the  debtor  waa  in  possession  as  apparent  owner  when 
the  debt  waa  created.  MeNoMghl  v.  Awfenmi^  278. 
See  Fbaitdulbbt  CSobvbtabois;  Mabbtbp  Wouk;  Wimmm,  2-i(. 

INCEST. 
SeeQuMiifAL  Law,  10,  11. 

DrjuKcnoKa 

I.  ImuKonoif  WILL  bb  Obahtxd  to  Pbbve^it  Dsveetdabt  ibom  Glosdio  up 
A  Road  bstwein  his  Land  ai7d  Plaintiff's,  and  opening  another  road 
on  plaintiff's  land  adjacent  to  that  so  closed  up,  although  the  damage 
austained  or  apprehended  could  be  aatisfied  by  a  pecuniary  award.  Dt 
WUt  ▼.  Van  Sdwyk,  343. 

8.  Illboal  Aor  Wbigb,  if  Complbtbd,  will  Cloud  PtAiHTiFF'a  Tixlb  and 
diminish  ita  value  will  be  enjoined.    /J. 

t.  Ihjubotion.  •—  Whbbb  Pabtt  has  Obtaikbd  Tbmpobabt  RmBAnravo 
Qbdkb,  and  doxs  kot  Affbab  and  ask  for  its  oontinuanoe  at  the  time 
and  place  fixed  by  consent  for  the  hearing,  it  ia  not  error  for  the  Judge 
to  vacate  it,  —  no  cause  being  shown  for  continuing  it  in  foroa.  Oowmrd 
v.  OAostaln,  633. 

See  JuDGiiBifT%  S-IO;  Munhufal  CcuaroBAiioBi^  0. 

INKS. 

1.  PltOFBIBXOB  OF  SaLOOB  OB  TaVBBN,   OFXN  FOB  BmSBTAIBMBirr  Of  PUB- 

Lio^  IS  Bound  to  Sbb  that  Onb  Who  Bntbbs  m  Pbotbotbs^  not  only 
from  the  asaaulta  or  insults  of  those  in  his  employ,  but  of  the  drunkas 
and  vicioua  men  whom  he  may  chooee  to  harbor.  RommtH  v.  Schnmh 
&icA0r,  732. 
5L  Pbofbixtob  of  Saloon  is  Liablb  fob  In  jubibs  Sustainbd  bt  Qbb  Who 
Sntbbs  thxbxin  and  beoomea  intoxicated,  by  reason  of  another,  who 
alao  became  Intoxicated  there,  and  who»  in  full  view  of  tha  proprktog, 
aftteohed  a  pieoe  of  paper  to  the  former  and  aet  it  on  fire.    Id, 

INSAifixx. 
L  Erubh  to  ab  Inquibitidn  in  thb  Katubb  of  a  Wbit  db  Luxaxvo  Ib- 
QuntBNDO  should  Saow  whether  the  Individual  ia  ao  beitft  of  reaaon 
as  to  wamai  hia  being  deprived  of  power  over  both  hb  peiaon  and  hia 
aatata^  A  retam  that  he  ia  an  idiot^  lunatio,  or  bob  compos  mmOkt  or  o( 
T***"*^  mind,  la  aaffie&siitk  for  eaohof  thoaaterma  importa  anah  a  depri- 
vation of  sense  as  renders  the  sufferer  unfit  for  self -eontrol  as  well  as  for 
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Hm  nuoiAgeiiMnt  of  Ids  wttun,  Kdiher  of  thoM  words  U  absolately 
•tsentisL    TnuSr  place  may  be  svpplied  by  words  of  eqiiiralent  imporl 

t.  XJmLBas  AH  AxxsGiD  LuBAno  18  Shown  to  bb  Vvm  io&  thi  Govsem- 
■XMT  or  HmsiLr  by  the  retnm  to  the  writ  de  tenotfoo  inpthtHda,  the 
eofort  will  not  plaoe  him  and  his  estate  under  guardianship.    Id. 

INSOLVENCY. 

L  DnWHABOB  UUDWSL  StATB  JjUOhYMST  LaW  28  No  BaB  TO  BlOOVXBT  0» 

KoxB  owned  by  one  who^  when  tbe  discharge  was  grsated,  was  a  eifeisen 
of  another  state,  and  in  no  way  became  a  part^  to  the  iBselTenej  pro- 
eeedii^gst  althoogh  the  note  was  ezeonted  in  the  lormer  atate^  and  both 
parties  thereto  were,  at  the  date  of  its  ezeontion,  oitiasns  of  that  state. 
Jioberti  v.  AHurton^  133L 
t.  Plka  or  Bab -7  Disohabob  di  Inbolybnct.  — One  surety  on  a  note^  giren 
before  the  insolvent  law  went  into  e£feot»  and  who  has  paid  it  and  reoov* 
ered  Judgment  for  contribution  against  his  co-sorety  after  the  insolvent 
law  took  effeotk  can  maintain  an  action  on  the  judgment^  notwithstand- 
ing the  judgment  debtor  was  subsequently  dischaiged.  Z)»|/br<&  T.  JM- 
iMon,  224. 

See  AanoififBRTV  9QB  BEVSfif  cfw  C^tsinxoBs;  Cqbpobatiohi^  12. 
niBUBANCE. 

1.  FiBB  InsUBANCB.  ->  A  PoLXOT  UPON  PbBSOVAL  PBOFBBTT  XZf  A  CbBTAIV 

Plaoi^  the  separate  articlea  of  which  are  not  specifically  described,  does 
not  attach  to  and  follow  portions  of  each  property  when  removed  to 
another  place  for  repairs  without  the  company's  knowledge  or  consent^ 
and  destroyed  while  there.    Bradbury  v.  Fire  Ins.  Co*,  219. 

%  Fzbb  Insubanox— Waiveb  of  Condition  as  to  Abbitbatiov  to  Fix 
Amovbt  or  Loss  in  Poliot.  —  Where  the  policy  provides  that  in  case  of 
loss  the  matter  shall  be  left  to  arbitration  at  the  written  request  of  either 
party,  and  also  provides  that  no  action  can  be  sustained  for  loss  untQ  an 
award  ahall  have  been  made,  in  case  of  a  difference  between  the  partiea 
as  to  the  amount  of  loss,  the  above  provisions  must  be  read  together  in 
oonstruing  the  policy;  and  as  arbitration  can  only  be  had  at  the  written 
requeet  of  one  of  the  parties,  and  becomes  imperative  only  alter  such 
requeet,  which  is  optional  with  either  party,  if  neither  of  them  availa 
himself  of  such  right  to  arbitrate  within  five  months  of  the  time  of  loss^ 
it  is  deemed  as  waived  by  both,  and  an  action  to  recover  the  loss  may  be 
sustained.    Numey  v.  FiremeiCs  F,  L  Co,,  338. 

t.  Fzbb  Iksubanob.  — Aobxbmxbtt  in  Pouor  to  Abbitbatb  Loas  which  is 
revoosble  by  either  party  is  revoked  by  bringing  an  action  to  recover 
the  loss,  but  such  revocation  will  not  invalidate  the  policy  in  theabaanoa 
of  ezprees  condition  of  forfeiture  in  case  of  a  breach  of  the  agreemenl 
Id. 

4.  BxvoBB  FoBTEiTUBB  CAN  OoouB  there  must  be  no  question  but  the  partiea 
intended  to  provide  for  it  in  the  contract  under  which  it  is  s,ttompted  to 
enforce  it,  and  when  the  contract  is  revocable  at  the  pleasure  of  either 
party,  witiiout  condition  expressed,  a  penalty  of  forfeiture  cannot  be  en- 
forced against  either  making  the  revocation.     Id. 

iw  ABBUBBD  was  NOT  BoUND  1X>  RXFOBT  TO  COMFANT  FaOT  THAT  PbB80NAI» 

Fbopbbtt  Inbubbd  was  unseb  Lxvt  or  Exbcutiok  at  the  time  the 
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ftppllcation  wm  made  and  tiM  inrnmnoo  effeeted,  under  a  poKqr  wbkb 
oantainedawamniytliat  "thaaamzed,  by  the  aooeptanoe  of  this  poUoj; 
hareby  warranta  that  any  application,  anrrey ,  plan,  atatemont^  or  deaorip* 
turn  oonneeted  withprocoriiig  tbia  inanranofl^  or  contauied  in  or  iefenod 
to  in  this  policy,  is  true,  and  shall  bo  a  part  of  this  policy;  that  tho  aa- 
snred  has  not  overvalued  the  property  herein  described,  nor  omitted  to 
state  to  this  company  information  material  to  tho  nslc,"  where  there  vaa 
no  frand  on  the  part  of  the  aaanred,  the  sheriff  never  took  tho  goods  cut 
of  his  poaseesion,  the  policy  contained  no  danse  that  the  insanoice  shoold 
oease  if  the  property  shoidd  be  levied  upon  or  taken  in  exeontion,  and 
there  was  nothing  in  the  policy  to  warn  the  assnred  that  the  company  re- 
garded a  levy  as  an  increase  of  the  risk.  Nkigara  F.  /.  C6.  v.  M3kr,  726i 

tt.  COVBT  HAT  PbOFXBLT  IrBTBUOT  JuBT  THAT  IhSURAVOB  CoMPAJTT  OOUXJ> 

Waivb  Riort  to  Avoid  FoiJOTon  the  ground  of  an  erroneons  state- 
ment by  the  assnred  of  the  amount  of  Jndgmonta  against  him,  and  may 
submit  the  fact  of  waiver  to  the  jury,  where  the  policy  containod  a  war. 
ranty  against  untrue  statements,  but  not  a  distinct  warranty  against  en* 
enmbranoes,  and  where,  after  the  loas,  the  company,  with  full  knowledge 
of  the  eocumbranoes,  called  for  proofs  of  loss^  reqpiired  the  assured  ta 
furnish  full  plans  and  specificationa  of  the  building  destroyed.  Joined  in 
the  appointment  of  appraisers,  and  for  nearly  a  year  did  not  infotm  tha 
aanired  of  the  objections  to  payment^  but  led  him  to  believo  that  more 
fonnal  proofs  of  loss  and  specificationa  were  desired.    Id* 

7.  MoBioAOx  Paid,  but  not  Disohabobd,  is  not  Enoombbaxoi^  witiua  tha 
meaning  of  an  insurance  contract.    Smith  v.  Niagara  F.  L  Ctx.,  \4A, 

•.  Failubb  09  Insubed  to  Statb  that  Hb  Bbuxvxd  TBOXiaar  was  Mobt- 
OAOXD  is  an  omission  to  state  information  material  to  the  risk,  althoo^ 
tho  mortgagee  had,  without  the  knowledge  of  tho  insured,  previously 
voluntarily  destroyed  the  note  secured  by  the  mortgage,  the  insured 
having,  at  the  time  of  the  contract  of  insurance,  warranted  that  ho  had 
not  omitted  to  state  to  tho  company  any  information  material  to  the 
risk.  At  leasts  such  fulure  is  evidence  from  which  that  foot  might  be 
found,  and  if  it  was  a  question  of  law,  tho  court  ahonld  direct  a  verdiel 
for  the  defendant,  or  if  it  was  a  question  of  £act»  it  should  be  aubmittod 
to  the  jury  with  proper  instructions.    I<L 

0.  Gxnbbal  Aoxnt  09  Insubanob  Compaht  has  Powxb  to  Waivb  Sxatb- 
M bnt  of  Loss,  notwithstanding  such  statement  is  by  the  terms  of  the 
policy  a  condition  precedent  to  recovery,  unleas  his  power  Is  re> 
stricted,  and  the  restriction  waa  known  to  the  insured,    /d. 

lOi  PowxB  to  Waivb  Statbirnt  ob  Loss  is  not  Possbssbd  bt  Local  Aobbt 
of  an  insurance  company,  who  has  never  been  held  out  by  it  aa  possess 
ing  any  other  authority  than  to  receive  proposals  for  insurance,  fix  ratea 
of  premiums,  and  issue  pdides,  and  who  baa  never  acted  in  the  settie- 
ment  of  losses.    Id, 

IL  Obnbral  Agent  ob  Insubanob  Compant  gan  Waivb  Pboop  op  Lobs 
ONLT  in  Manneb  Pbovibed  in  the  oontraet;  he  cannot  waive  auoh 
proof  orally  when  the  contract  requires  the  waiver  to  be  indorsed  on  the 
policy.    Id. 

12.  Tbbms  op  Aocident  Insubance  Pouct  should  be  Libbballt  Ibtib* 
pbeted  in  favor  of  assnred.     McOUnchey  v.  Fidelity  <fe  <7.  Cx,  190L 

It.  Accident  Insubanob— Construction  op  Tebks  op  Pouct. —Wlisie 
the  terms  of  an  accident  policy  require  proof  that  death  waa  caoaed  "  by 
bodily  injuries  effected  throu|^  external,  violent^  and  accidental  meaa^* 
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rtcaywy  mkj  be  had,  Altlioii£^  daath  wm  prodnoed  by  a  roptnred  blood 
TtMsd  aboat  tho  heart,  eaased  either  by  fright  or  resolting  from  extra- 
erdinaiy  mental  or  phyaica)  exertion  pnt  forth  by  the  deoeaaed  to  aave 
himaelf  from  injury  when  in  imminent  peril  brought  about  by  accident. 
Id. 
14.  Id.— Where  policy declaroa  that  insurance  *'doe8  not  extend  to  any 
bodily  injury  of  which  there  shall  be  no  external  and  visible  sign  upon  the 
body  of  the  insured,  "and  also  that  it  shall  not  cover  "any  death  caused** 
in  certain  ways  named,  the  former  clause  is  only  applicable  to  iojuriea 
not  resulting  in  death.    Id, 

JUDQllENTa 

1«  A  Vom  JUDOXBIIT  OAHSOT  Bl  BlOABDKD  AB  HAVnffO  AHT  LbQAL  EZOV* 

MKcm  in  any  courts  for  any  purpose.     WhUe  t.  Fooie  L.  Ckk^  660. 

t.  JuDOUDiT  Bkndsbxd  di  AcnoN  AOAIM8T  Fabtt  thbn  Diad^  Faot  Of 
DxATB  Bmia  UsKNOwv  to  the  court  or  the  other  parties,  is  not  void, 
but  is  inregnlar  and  voidable,  and  may  be  set  aside  upon  a  proper  appli* 
cation,  by  motion,  in  the  action,  made  within  a  reasonable  time.  The 
application  may  be  made  by  any  person  having  right  under  or  derived 
from  the  deceased  party,  after  the  action  began.    KnoU  v.  Ta^ioTt  647. 

IL  Okdinabilt,  oklt  Fabtt  agaiust  Whom  Ibrioular  Judomxrt  is  Km- 
VEBXD  can  complain  of  it;  and  if  he  does  not,  the  preenmptioa  is  thai 
he  is  satisfied  with  it  It  is  otherwise,  however,  where  he  was  dead 
when  the  judgment  was  rendered.    Id. 

4.  JunsMSMT  OANVOT  SM  ATTACKED  CoLLATXRALLT,  or  by  an  independent 
action,  for  mere  irregularity.  The  remedy  is  by  motion  in  the  action  in 
which  the  irregularity  complained  of  appears.    Id, 

ii  JvDOMXNTS,  Vacation  or.  —  Powxr  Ck>NTEBRED  ufoh  Jvdob  st  Statuti 
(N.  O.  Code^  sec  274)  to  vacate  and  set  aside  a  judgn&ent  and  relieve  a 
party  therefrom,  when  taken  against  him  through  hu  mistake,  inadvert* 
enoe^  surprise,  or  excusable  neglect,  does  not  extend  to  a  judgment 
whidi  neoesaarily  follows  the  verdict.  In  the  latter  case,  relief  is  obtain- 
able on  motion  for  a  new  trial  made  at  the  term  when  the  judgment  wae 
randesed;  but  it  is  discretionary  with  the  judge  even  then  to  allow  or 
refuse  the  relief,  and  his  action  in  refusing  it,  except  for  a  supposed 
want  of  power,  is  not  reviewable  on  appesl    Clemmona  v.  F^dd,  629. 

8.  GOUBT  GAKKOT  AT  A  SUBSBQUSm:  TeBM  AuND,  MoDIFT,  OB  SbT  AfllDB 

A  BaoiTLAB  Judombnt,  except  upon  an  application  to  rehear,  or  be- 
caase  of  accident,  mistake,  or  inadvertence  of  the  court,  surprise^  ov 
excusable  neglect,  as  provided  by  statute.    Cook  v.  Moort^  687. 

7.  Sbtbt  will  bb  Struck  nuni  thb  Rboobds,  and  Error  CoRBBonED^ 
where  by  inadvertence  an  order  of  affirmance  is  entered  instead  of  an 
order  of  reversaL    Id. 

i.  iNJUvonoN  IS  NOT  Fbopbr  Rbxbdt  ov  Fabtt  to  JuDOXBirr  aoainbt  the 
enfaroement  thereof  but  the  redress  is  by  a  direct  interpoeitian  in  tiie 
cause,  recalling  or  modifying  the  process,  and  meanwhile  issuing  a  siipsr- 
9edea8  to  the  officer  in  possession  of  it.    Coward  v.  CliaaUdn,  633. 

0.   JVDOMBNTS,  RbSTBAININO  EnVORCKMBNT  OF.  —  CklTBT  SlTTINO  AS  COVBT 

ov  Equxtt  has  No  Fowbb  to  interfere  with  the  reoords  of  the  common 
pleas,  and  strike  therefrom  a  judgment  entered  by  that  court;  but  if  a 
proper  oase  is  presented,  it  may  enjoin  the  plaintiff  from  proceeding  to 
anfnoe  the  judgment    Oiver!^  Appeal,  796. 
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miD  QptQ  ft  DOnd  glTBII  ul  BVttMUICflBlfc  Of  f!l6  cmBIIUu  dUttfO  of  tot^BTJp 

ft  tho  defendant  hia  bad  no  day  in  court,  and  lias  nofe  been  gvflttjr  of 
ladiea  in  aettiug  np  tiie  defeuae  wnen  fae  om  an  opportmity  to  do  aoc 
Bat  where  the  complainant^  pending  an  appeal  from  a  decree  erroneoaaly^ 
diamiaaing  sneh  biH,  obtains  a  rale  to  aooif  eanse,  and  an  order  openni|^ 
tile  Jndginenty  and  adini  feting  bim  to  a  deienae,  and  tSieso  latter  proceed*- 
bugs  appear  of  record,  the  dimnisaaT  of  the  biB  will  be  affirmed.    Jd. 

11«  ^OflBnon  Of  JvAUMcnoK  won  bi  TkuD  hf  tbe  whole  lecuid  fin  Mm* 
iODri,  and  when  it  ^^pears  therefrom  that  the  oeiirt  bad  no  jnrndielkB 
oirer  the  person  or  sabject-matter,  the  judgment  is  Toid,  and  win  be  sft^ 
treated  in  a  collateral  prooeediag.    Adaam  ▼.  OMofe«,  74. 

IS.  NoncB  BT  PuBUGATioN.  —  JxjDQWDXT  Rbcital  as  to  the  terms  of  an  otdw^ 
of  pabUofttion  en  non-residsnl  dflfendaats,  if  eontradktod  by  Ifcft  erte 
itself  nnat  yieM,  and  the  otdsr  mnst  eenttul.    ML 

Ul  WwmLM  JfnwiEBiT  69  CouBT  ov  OamttAL  Jmcawwaw  Baonv  dne 
ssiTiee  of  netiee  on  non'teaideut  defendants,  end  there  is  nottimg  in  tua 
oidsr  of  pnblioation  or  the  record  which  speciflcafly  ocntradiefcs  sa^ 
focxtaly  it  win  be  preanmed,  upon  collateral  attack,  that  the  eonrt  baa 
aefeed  ooneetly  and  with  due  anthority,  and  ita  jndginent  w31  be  aa 
▼alid  aa  though  every  fact  neoeeaary  to  juriadiotion  affinnaikirriy  ap- 
peared; and  if  the  statuto  required  an  affidavit  of  non-reaidenee  to  ba 
tted  prior  to  the  order  of  publication,  it  wiU  be  presumed,  in  the  abeenca 
of  proof  to  the  contrary,  that  such  affidavit  waa  filed.    Id* 

14.  BicnrAL  zh  Rxoord  bt  Coobt  that  Dxtsbdajitb  or  Fboobbbow 
Kambd  fua>  VKSS  8brtx»  with  Proobbb  ia  erideBce  that  they  had  been 
so  aerred,  and  that  the  court  had  jurisdietMm  of  their  persona.  8ndi 
record  cannot  be  attacked  ebllateraUy  for  irregularity  or  for  fraud.  If 
aasailed  for  irregularity,  a  motion  in  tiie  proceeding  would  be  the  proper 
vemedy;  if  for  frand,  and  the  proceedittg  be  ended,  the  remedy  ia  by  aa 
independent  action.    JyHdmowe  t.  jShMmi,  497. 

UL  Void  Judqmbrt.  —  It  is  oblt  whbn  Coobt  of  Gbbbbal  Jusmmonov 
undertakes  to  grant  a  judgment  in  an  action  or  proceeding  where  it  baa 
not  Jurisdiction  of  the  parties  or  tiie  subject-matter  of  the  acticn,  and 
tnis  appears  from  the  record,  by  its  terms  or  necessary  mipIioatMn,  or 
by  the  absence  of  something  essential,  that  the  judgment  will  be  abao- 
Itttoly  Toid,  and  may,  therefore,  be  disregarded  and  treated  tm  %  nuBi^ 
ever jf  where.  In  such  case,  the  action  of  the  court  would  be  eoram  non 
JmUee.    Id. 

10.  OouBT  CAN  Pbotbot  I>B9nniAirr  Liablb  to  Two  Aonoro—  one  by  hia 
grantee  for  a  breach  of  the  corenant  of  seisin,  and  another  fay  an  aa* 
aignee  of  his  grantee  upon  that  of  warranty— by  attaching  oondxtiona  to 
the  Judgment,  or  by  ataying  execution.     JHUoimm  ▼.  Pi-khard,  06. 

17.  RlOORDED  JUDGMBNT  OONCXBNINO  LaND  IB  l^OTIGB  to  subssqucnt  pOT- 

*  chasers,  in  the  absence  of  fraud  and  misrepresentation;  and  equity  witt 
not  relieve  against  negligence  in  failing  to  examine  the  record,  by  intor- 
iering  with  tiie  legal  rij^ts  of  others  who  are  without  fault.  Bmm  ▼• 
LhuUetff,  48. 

18.  EVIDKKOB  IS  CoiCFBnNT  TO  ShOW  THAT  DbBT  RSPRBBBirrBD  BT  PLADT* 

Tmr's  JgDOMBMT  WAS  pRioB  IN  PoDffT  OF  TiXB  to  an  unrecorded  eoa* 
Toyance  of  the  legal  title  aa  collateral  security,  held  by  the  tane-tenanl» 
against  whom  it  is  sought  to  revive  tiie  Juo^^ment  m  a  proeesding  by 
scire  /aeta$.    KinporU  v.  BagfiUm^  706. 
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10.  Pouiina  ov  Broftil  bt  JxjtMmwsr  mas  bot  Amrro  Cass  that  » 
AimvurinBT  ht  ItoBfttors,  and  ItMeeaaed  to  beffaemne  byprogresrion. 
Wh««^  thenfara,  on  the  petitian  of  tin  i^Boeirer  df  an  isaolToiLt  corpo-^ 
mUkm  %kiM  cSnurfeer  piufiflod  that  a  prefareno  riionld  be  given  to  th* 
4dbla  <tf  miaon,  inaano  peiMBB,  and  married  women,  in  caee  of  its  dia* 
whition  by  act  of  kar  or  otliemlse,  it  baa  been  deened  liiat  all  the 
aaMta  of  the  corporation  ahall  be  equally  distribnted  among  all  the  credi- 
taai,  an  Hm  ffBmmd  tbat  na  diaaoliitiMi  «f  tbe  eot^oraitieft  waa  ehomi^ 
aneh  decree  will  not  prednde  all  faitaae  inquiry  into  the  matter;  Imt  in 
determining  whether  a  diaaolntion  is  now  shown,  the  inquiry  mnst  be> 
oonfined  to  what  has  tiaaapirad  in  tba  time  between  the  two  proceed-^ 
laipL  Aeliaf  caaatft  be  granted  on  what  exiated  before  tiM  flrst  decnai; 
and  it  ia  nc»t  anfflboiant  to  ahow  a  pieaaut  atake  of  thiagi  adequafta  to> 
reliei    Ikwe^  t.  SL  AlbanM  T.  Co^  M. 

tOl  Fbxqr  VxsDicnr  ahd  Judombht  a  Ajkwhir  Aoobs  loa Iiuvbosto^ 
Pbopkbtt  GAirvoT  BS  Sjet  vp  as  Bab  when  the  pleaduiga  diaclnae  tho^ 
fact  that  the  two  canses  of  action  are  fcr  injnriaa  to  diifaiont  portiona  of: 
the  property.     Williams  t.  ffajf,  719. 

fL  HnroFPBL.  —  Whatsvbr  la  Aixjudioatbd  bbtwbbb  Bxvbndamts  haa  the 
aame  effect  between  tham  aa  rufmdkaia  aa  if  they  appeared  in  the  ao*- 
tion  aa  plaintiff  and  defendant.    Parkhurti  v.  BerdeU,  384^ 

tiL  Ah  Appbal  tbou  a  Judgkbrt  does  not  Subfbitd  its  OriBAXiOiH  aa* 
an  estoppeL    Af. 

flS.  Bbtbbbal  of  JxmoKBn  aitbr  It  has  bbbb  Bbobitbd  as  Evidbbob  nr 
Ahoehbb  AonoB  cannot  operate  retrospectively  so  aa  to  render  ita  ro- 
oeption  errooeons.  The  fact  of  reversal  cannot  appear  by  the  record  vs 
the  second  action;  and  the  only  remedy  of  the  injured  party,  if  any  ha 
bave,  is  by  motion  for  a  new  tzial.    Id* 

9L  JUDGMBBT  WILL  BOT  BB  RbVBBSBD   FOB   THB   RbOBPTIOB  OF  ImFBOFBB. 

BviDBNOB  if  the  some  result  must  have  been  reached  had  such  evi« 
dflne  been  excduded.    IdL 

n  FOBMBB  AD/OTOGATIOir  IB  SaXB  CaSB  KAT  BB  AVAILBD  OF  BT  SbITIB» 

It  UP  nr  Ahswbb,  without  putting  the  record  thereof  in  evidence,  wher* 

llie  petition  expressly  maketf  all  prior  proceedings  in  the  case  a  part  of 

itaulf,  but  ondta  to  aet  them  ont^  to  avoid  proUxity.    Dewe^  v.  8l  AJbams 

Tnut  Co.,  84. 
tL  Dbobeb  n  Bdidxno  xrpoir  Wholb  Class  of  Suitobs,  where  the  rights 

of  the  whole  class  were,  at  the  hearing  fairly  represcmted  and  fully  and 

honestly  maintained  and  tried.    Id, 
87*  ^uutiMBBT  OF  Abothbb  Statb  aoaibbt  Fbiboipax*  abd  Subbtt,  properly 

assigned  to  the  surety,  bears  interest  in  his  favor  aa  called  for  by  soab 

Judgment.    Twner  v.  Johimm»  62. 
See  HoTiBSTBASs^  1;  Mabbtbd  Wombb,  2-4;   MonaAoiss  Vbbikib  abb 
Vbbdbi^  7,  9,  la 

JUBISDICCIQN. 
L  JtnoBDioxiQB  ovbb  OcruBBs  OF  Abothbb  8TAX8. — Whan  an  alien  or 
Bon-resideni  is  personally  present  in  any  plaoe  in  the  atats^  howovar 
temporarily  or  transiently  in  such  place,  whether  abiding,  viaitii^  or 
traveling  at  the  time,  a  process  duly  served  upon  him  personally  will 
oonfer  complete  jurisdiction  over  hia  person;  and  this  rule  may  apply  in 
Maine  to  a  municipal  courts  although  it  be  ol  limited  juriadiotion.  Jttq^ 
V.  Cagpari,  178. 
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t.  KoBTH  Gaboldta  Sxatotb  (AoU  1870-71,  a  106^  mo.  1)  whiflh 

irregnUritiM  u  to  the  juriadietioii  of  the  oonrto  in  respect  to  ■pedal  pro- 
oeedingB  begun  before  ite  ennotment  ie  ▼slid.     BriMmm  ▼.  Mttm,  4fl7. 

Sb  Miaaouu  Cxboitit  Couxt  is  Ohb  ov  GsnaiAL  JuBxaraonov,  prooeediBC 
aooording  to  the  oonne  of  the  oomiiMm  Uw,  and  nothing  will  be  inteaded 
to  be  oat  of  iti  jnriadietion  bat  what  apeoially  appears  to  be  so.  A4mm 
▼.  dmkit  74. 

Bee  OcrrwuAjm^  6;  Kquirri  Bziouiobs  and  AmanRmaiou^  6;  Jmw- 


JUBT  AND  JUROBS. 
Vaoxb  xh  Pabxioulak  Oasb  hot  Oojotatutaiio  SuFFnaMT  Obouvo  of 
efaaUenge  to  juror,  within  the  provision  of  the  North  CSarolina  eoda^  aeo- 
tum  1733^  that  **  it  shall  be  a  disqnalification  and  gronnd  of  oha]lenge  to 
any  tales  Jnror  that  sneh  jnror  has  acted  in  the  same  eoart  aa  grand, 
petit,  or  teles  joror  within  two  years  next  preceding  soeh  term  of  Ae 
eonrt"   Aewfty  ▼.  HarrtU,  503. 

See  AnonNBTB  at  Law,  1;  Libel;  NiQUOBirGB;  8l4ici>«e. 

LANDLORD  AND  TENANT. 

1.  Ihwivdintlt  09  Ant  Aouebmxnt,  Law  Ixfobbs  npon  ereiy  tenant 
whether  for  life  or  for  years,  the  obligation  to  treat  the  prendsea  in  sadi 
a  manner  that  no  sabstantial  injury  shall  be  done  to  them,  so  that  tb^ 
may  revert  to  the  lessor  at  the  end  of  the  term  nnimpaired  by  any  will- 
fol  or  n^ligent  condnct  on  his  part    CaHm  t.  RUkr^  467. 

t.  Tenant  cannot  be  Hba&d  to  Dent  Title  ov  ms  Lahdlobo^  nor  can 
he  rid  himself  of  soch  relation,  without  a  complete  sorrender  of  tho  poa- 
session  of  the  land.  To  allow  him  to  agree  and  profess  to  hold  posunssion 
under  one  as  landlord,  and  at  the  same  time  to  hold  covertly  for  himaelt 
or  for  another's  advantage,  would  be  to  enoonrage  and  uphold  a  groM 
fraud,  which  the  law  will  never  do.    Sprmgt  v.  Sd^mtk,  6S2. 

S.  When  Tenant,  Sued  fob  Possession,  Denies  that  Hb  was  Tenant,  Hi 
THUS  Puts  HnwELf  broadly  in  hoatOit]^  to  the  right  of  tho  landlord, 
and  the  latter  need  not  prove  that  the  term  has  ended,  or  that  ho  mads 
a  demand  for  possesskuL    Id, 

4.  AmnosB  Claimant  ot  Land  Who  Gbxs  Pmsbssion  bt  OoLLOfliTB  Oon- 
OBBT  with  the  tenant  of  another  «t  onoe  becomes  identified  with  the  ten- 
ant, shares  and  stands  in  his  place,  and  cannot  resist  tho  landlord's  title 
where  the  tenant  cannot  do  so;  and  he  may  be  ervioted,  just  as  tho  lalthp» 
less  tenant  may  be.    Id, 

I.  Whebe  One  Bntebs  upon  Land  bt  Sutibbanc^  Pebmdsiob,  ob  Con- 
sent OF  Tenant  of  Anotheb,  he  will  himself  at  onoe  be  charged  by 
the  law  with  the  allegiance  which  the  tenant  owes  the  lessor,  and  will 
not  be  allowed  to  act  and  assume  relations  in  hostility  to  the  title  under 
which  he  went  into  possession.    Id, 

i.  Fact  that  One  was  in  Joint  Possession  of  Land  with  Plaintiii^ 
Tenant  at  the  time  action  was  brought,  and  that  he  had  title  to  ens 
half  of  the  land,  wUl  not  prevent  the  recovery  of  a  judgment  by  the 
plaintiff  against  his  tenant  But  the  plaintiff  would  have  no  wananli 
under  a  writ  of  possession  israed  on  such  judgment^  to  turn  o«t  of  pes* 
session  the  real  owner  of  the  title.     Id. 

See  Fixtures,  4-S;  Railroads,  IS. 
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L  Oma  0t  bnumno  is  to  arer  the  mtaiiiiig  of  tho  laagwigo  pnb- 
liiliedv  and  tf  the  nwiMimg  of  the  lawgnago  ii  pUSn,  nolimwiiiloii  naaded, 
M  the  nee  of  it  can  never  ehange  the  import  of  the  worde,  nor  add  to  nor 
enkige  their  aeoBe.    Bomreteau  y,  IkiroU  A  J,  Cfo.^  820. 

t»  Ihhusndo. — Wbbh  Publication  Cohtains  a  DnnmoT  and  plain  oharge^ 
in  nibetanoi^  of  officiBl  oppression  and  nnwarranted  abase  of  poor 
men  by  offioen  of  the  law;  ^  speoial  instaneaa  of  snoh  abnae  bj  other 
oAoerB;  of  a  speoial  inatanoe  of  abnae  hj  plaintiff;  and  then  the  genefal 
allegation  aa  to  mistreatment  of  "ragged  and  poor  men"  by  "theae  fel- 
lows,"  which  term  "  fellowa  "  necessarily  and  manifestly  inolttdea  plain- 
tifl^  and  conTeya  anch  meaning  to  the  aTorage  reader,  —  the  meaning  ia 
aofieiently  plain  withont  the  aid  of  any  innuendo.    Id. 

tL  InjpMHWK  —  Oimni  or  Plbadoio  ie  to  make  clear  and  certain  the 
nattera.  aet  forth  and  complained  of;  and  when  a  publication  claimed  to 
be  libekma  haa  a  dear  and  certain  meaning  upon  ita  face,  there  can  be  ne 
better  pleading  than  to  act  ont  the  article  in  terma  and  in  foil  when  all 
of  it  ia  pertinent  to  the  Isane;  and  the  addition  of  an  innoendo^  when 
none  ia  necessary,  can  add  nothing  to  a  dear  perception  of  ita  meanin|^ 
bat  tends  rather  to  camber  and  obaoore  it.    Id. 

A.  Pbiyilboxd  CkuofuinaAnoN.  —  Pablication  charging  plaintiff  with  gross 
miscondnct  in  office,  with  arreating  and  handcnffing  men  without 
right,  and  oppreasing  the  poor  and  f  riendleaa  onder  color  of  his  office 
of  depaty  sheriff  hdds  the  plaintiff  ap  to  the  scorn  and  ayersion  of 
honorable  men,  and  the  jost  reproadi  and  censore  of  good  people.  Sodi 
pobUoation  ia  not  a  privileged  conmianication;  and  if  nntrae^  makea  the 
pnblisber  responsible  in  damagea  for  the  injaxy  done  by  ita  pablication. 
Id. 

6.  RjffUTATioii  or  OffiCBR  cannot  be  destroyed  or  damaged  by  publication 
of  false  impatations  apon  his  morality  or  honeety  withoat  redreaa.     Id. 

•.  RsaaoH  fOR  Pbitilboid  OoMMUNiaaTiON,  which  ia  aappceed  to  be  the 
aocompliahment  of  the  public  good  by  a  certain  liberty  of  discnaaion 
and  pablication,  cannot  be  applied  to  casee  where  the  effiBct  of  the  exer- 
cise of  sach  privilege  mast  necessarily  resalt  in  pablio  evil  aa  well  aa  pri* 
vate  injory.  There  are  casee  where  the  promotion  of  the  paUio  goodt 
in  confliot  with  pablio  evils,  existing  or  to  be  feared,  warranta  afreedooi 
of  apeech  and  license  in  pabUoation  in  good  &ath  whidi  may  be  of  in- 
jory to  private  persons  withoat  remedy  or  compensation  to  them.    Id. 

f.  QirnnoN  or  Law.  ~  Wbxsb  PuBUOAnoir  n  Plaihlt  Ldsloub  on  ita 
face,  and  needs  no  explanation  to  determine  ita  diaraoter  in  that  re- 
apect,  the  coart  may  decide  and  rale  it  to  be  libdoaa;  and  if  ita  meaning 
ia  plainly  not  libdoaa,  the  coart  may  dedare  it  not  actionable^  and  in- 
atroet  the  jary  accordingly.    Id. 

IL  Qvianoii  ioe  Jubt. —Where  any  donbt  exirta  aa  to  the  meaning  of  a 
pabUoation,  ao  that  extrinsic  evidence  ia  needed  to  determine  ita 
cfaaraoter  aa  to  being  actionable  or  non-aotionable,  it  ia  then  a  qaeaticB 
for  the  Jory,  onder  proper  inatroctiona,  to  find  ita  aigniflcance.    Id. 

t.  Qbdbb  or  Pnoor.— In  libel,  aa  in  other  aotions,  while  the  order  of 
proof  is  sometimee  discretionaiy,  it  ie  not  safe  practioe  to  call  opon  the 
coart  to  pass  open  a  proposed  statement  of  fact  whidi  ia  irrelevant 
onless  shown  to  apply  to  the  party,  withoat  first  laying  the  fowndatfai 
by  showing  that  the  witness  can  anawer  aa  to  its  application.  OamF' 
•ILL,  O.  J.     Id. 
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IQl  It  n  hot  Oomprkrt  m  Libel,  u  in  othar  Mtiona»  to  prove  dktoio^ 
iMli  im  dofeiiM  tint  httfo  aot  bMn  nMido  a  part  •(  Mm  Imii 
tJMifolof,  ortim— iM  nwuiflo  dnigMoaimot  bo  gono  into  I 
pMo.    CUacnKAt  a  1.    /(ri. 

11.  Ih  Libbl,  GaxxAL  JvarowjmDg  muuwttoototi— ititoboj 
MoUoge^MidiiototlMnriM.    GAMZOUyCJ*    M 

H  Iir  1ml,  OumAL  SrAisMBMnof  mkociulMliBotooDBMfeidvttktfao 
forty,  ond  mot  oliay  d  —  gr— idto  of  lotiwi,  oto  » 
ofthoaiiiMmMtut    CUmphu*  a  J.    M 


Bee  TtaA* 


UElfS. 
8oo  Mabbod  Women;  MaGBAvm'  Lnvi. 

LIS  PENDENa 
Wbbe  Psofebtt  Aowallt  w  LmoAimr  n  Bovosi;  PanKora  flm^ 
from  a  party  thereto,  tlioogh  mpon  a  ▼aloable  oonekUgetioa,  and  withoot 
expgo—aruopiiednotioeinpointof  fact,  the  popchaear  la  affwted  In  the 
OMDO  manner  aa  ii  he  had  notioe^  and  will  aeoordinglj  be  bennd  by  the 
judgment  or  deoree  in  the  anit.  Bnt  the  pnrdiaaer  ol  land  aabjoet  to 
the  lien  of  a  mortgage  ii  not  affeeted  by  U$  pmdmt,  trhen  the  titio  to  the 
■Kwrtyige  only  waa  involved  in  the  aaiti  and  not  the  land  itirif.  Onmk 
T.  Mitk  790. 

LOST  PB0PEBTY. 
See  BxFLEViH. 

LXTNACT. 
SeelNaAHcnr. 

MABItlAaE  AKD  DIVOBCS. 
Maottaoi  Pbooubbd  by  Dubess  woj.  BB.AirHVLLED^  trhflfo  the  o—l 
of  the  petitioner,  a  boy  of  aizteen  yearn  of  age,  ia  ahown  to  hare  bMA 
OKtorted  by  bastardy  prooeodings  against  him,  malioionaly  and  withoni 
probable  oanso  iTisfcigited  and  set  on  foot  by  the  petitionee^  an  nnohaiit% 
pTQgnant  woman  of  matoie  i^^    Skoro  ▼.  Shoro,  118. 

MARRTBD  WtMOOf . 
L  Debt  or  OBmnAL  Obbditor  ov  Maubiei)  Wokab  bobs  bot  OuBEnruiB 
Ant  Lien  or  charge  npon  her  separate  estate  prior  to  the  hutitntloB  el 
a  suit  to  subject  snob  estate  to  the  payment  of  each  debt.  Her  genonl 
croditcss  have  no  priority  omr  one  another,  nnless  it  be  aoqniiod  by  ib- 
perior  diligenoe  in  proneoding  to  obtain  sathfaotion.    Pidkmtr.  AiM|f^ 


1.  JpnoMEBT  AOAIN8T  A  Mabbibd  Womav  OB  a  ooBtroot  BBido  wfailo  aho  la 

living  with  her  husband  is  absolutely  Tsid,  and  osn  optats  no  lien  onh« 

separate  estate.     WkUer,  FooU  L.  Co.,  660. 
IL  Iv  A  Mabbted  Woman  is  Dcmno  Bitizbbbb  VBinBB  a  Ookpabt  Naio^  a 

judgment  against  her  by  sneh  name  Is  not  less  iBiraUd  than  If  i 

against  her  by  her  proper  name.    Id. 
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r  B  nuT  A  MABiimp  Womah  n  Liviiia  wxis  torn  Himbak^i 
Mid  this  piwiUBptiiii,  wilww  removed  by  eoapatoafc  eridiooa.  wiB  oiy«r> 
tfafowy  even  on  a  ooUateral  aBsanlt,  m  jndgment  entend  agftiusi  bar  dor- 
iBg  har  coTortiire.    ItU 

4L  In  Tasdw  amj>  Guoimiro  Ackitowlidoiiivtb  or  Dum  ov  Mabbxxd 
WowDi,  A  LiREAL  CoiCPUAVOB  With  tha  statata  ia  not  ■■atatiil,  bat 
a  aobatantnl  oompliasea  ia  azaetad.     Pjckna  ▼.  Kfdae^  622. 

C  Iv  CntTznoAn  or  Acdkkowlbdqmkbt  bt  a  Mabribp  Wohak,  tha  worda 
"willingly  acknowledged  the  same  "  mntt  be  treated  aa  the  equivalent 
af  tha  worda  "  wiUingly  azeented  tha  same,"  ptawiibed  in  tha  atatntory 
form  el  aaknowledgmenk    Id. 

f  •  OurrDMASB  or  AcKKowusomiiT  ov  Dsbd  sr  a  Mabbtbh  Womav  xat 
BB  Imtemmmd  ahd  Avoidbd  by  prowiag  that  aha  never  in  faet  ap- 
pealed before  tha  officer,  or  admowledged  the  deed  to  hims  and  thia 
rale  will  be  eoloreed  against  an  innocent  pnrchaaer  withont  notioe  that 
tha  aertifioata  ia  iakei  Bat  if  aha  appeared  before  the  effioer  for  the 
porpoae  of  makiag  the  aekneiwladgneat,  and  attempted  to  do  in  some 
fliaaner  what  the  law  reqnired  to  be  done,  the  oertifioate  ia  aonolniiTe  af 
tha  faeta  therein  stated,  aa  regarda  innooent  porohaaara.  Id. 
See  Faub  iMFBnoinaDST;  Hubbabb  abb  WiiBi 

MASTER  AND  SBRVAlTr. 

I.  SnriTLATxaB  bt  Eaau^Yn  that  bbiobb  LBAYxsa  Ra  Jbaumtrngr  Hb 
WILL  OiVB  Two  Wbbeb'  NoncB,  and  that  if  ha  leavea  withoai  first 
giving  Baeh  notioe  ha  will  forfeit  all  moneya  dae  him,  ia  void;  and  tha 
lorfeitare  cannot  be  enforeed.    &:ArJmf/T.  TewMHM  if.  Ook,  832. 

i.  Law  bobb  kov  Imputb  to  Obb  Mab  Nbouobboi  ov  Abotidbi  onlaas  the 
talaition  of  maater  and  aervani  aadata  between  them.  To  charge  one 
bmb  with  tiie  negliganee  of  another,  it  ia  not  saffident  to  ahow  that  tha 
laitsr  waa,  at  the  time^  acting  under  the  employment  of  the  former,  bat 
it  mnat  be  ahown  that  sodi  employment  created  between  them  the  rela- 
tioD  of  maater  and  servaal    Pabmar  y.  Si.  AUnnB,  126, 

tk  ICUBIOIFAL  OOBFOBAZIOB  IS  NOT  lOABLB  f0B  IbJUBDM  BbIULTINO  IBOM 

Nbbuobbcb  ov  m  BitFX4>TBB  in  piling  tilae  at  tha  directicB  of  ita 
in  the  corporation  yard,  when  the  corporation 
r  owned  the  tiles,  nor  had  the  castody  or  control  of  them;  bat  the 
commiaaioner,  taking  advantage  of  hia  official  poaitioa,  waa  acting,  aa  to 
ttie  tflea,  not  aa  the  aervant  of  the  corporation,  bnt  aa  an  individnal  for 
hia  private  gain,  tha  act  of  piling  the  tilea  not  amonntiag  to  a  naiaance» 
aad  no  poblio  tract  being  involved.  And  in  an  action  agaanat  each  corpo- 
ratioa  to  recover  f cr  each  injnziea,  parol  evidenoe  ia  admiaaihie  to  prove 
tha*  it  neitbar  owned  nor  oontroUed  the  tUea,  althoogh  they  had  been 
afaipped  to  it^  and  a  bill  of  them  had  been  rendered  to  it,  and  allowed  by 
tiie  preaident  of  ita  board  of  troateeo.    Id. 

Sbbtabt  Wn>  BBOAoaa  to  Pbbiobm  Hababdoub  Wobk  Takbb  Ran 
iBonxBHT  TBBBBXO;  bat  if  the  maater  by  any  negligent  aot  not  involved 
in  or  reaaonably  inetdant  to  the  work  oanaea  the  aervant  to  receive  a 
personal  injury,  he  ia  lesponaible  therefor,  if  the  servant  did  not  cther- 
wke  oontribate  to  the  leaalt.    Woodward  v.  Shmnpp,  710. 

Sbbtabt  Kon  Show  Gasb  Glbab  of  bbi  CdrauBBBBT  Nboliobbo^  in 

OB  actum  by  him  to  recover  damagea  for  injorioa  saatainad  throogh  tha 

\  of  the  maatar;  bat  when  the  meaaare  of  care  which  ha  oa|^t 
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to  bAT«  ettTciied  ddfte  with  cireuuMtMioM,  or  hat  hma  tvM  bj  the 
mMter,  the  Jiirj  alone  oan  detennine  whether  he  was  gtaitj  e(  eoBtriba« 
tory  ne^igenoe.    Id. 

•i  Sebtakt  dobs  vot  Aasuiia  Risk  of  KaQUcnoiCT  or  FuLOW-siBTJjn^ 
where  the  latter  ia  engaged  in  a  different  department  of  the  woriL  er 
aerrioe;  nor  where  the  negligent  aervant  b  the  anperior,  permaiieBtiy  er 
temporarily,  of  the  injored  one  doea  the  ordinary  role  aa  to  aerraate  aa- 
aoming  riak  for  fellow-aervant'a  negligenoe  apply.  Sati  Timmeum  «f& 
R*  R.Oo,y.  De  Amumd^  816. 

7.  TmoBAPH  Opxritor  is  not  Fkllow-bxbtaht  of  OOHmJCIOB,  aHaMMi^ 
both  are  hired  and  paid  by  a  oommon  employer,  and  are  engaged  in  aa 
effort  to  aeoompliah  a  oommon  reanlti  to  wit,  the  movement  of  traiB% 
provided  each  operator  haa  nothing  to  do  with  the  aotnal  nMyvementa  or 
management  of  the  traina,  bat  ia  merely  the  agent  throogh  whom  orden 
are  tranamitted  rognlating  the  aame;  anoh  operator  being  alao  engaged 
in  a  difibrent  department  of  the  aerrioe,  and  In  a  qualified  degree  a  Tiee- 
prineipal  of  the  train-dispatdier  or  anperintenden^  and  ao^  in  one  aenae, 
a  anperior.    Id, 

•i  Damaom — OoHTBiBDTOBT  NiOLiOBroi.  —  Oondnotor  reeeiving  telqgraai 
negligently  given  him  by  telegraph  operator,  whioh»  upon  ita  faoa^ 
did  not  oonoem  the  movementa  of  hia  own  train,  inatead  of  makiqg 
inquiriee  by  means  of  which  a  colliaion  and  oonaeqoent  injnry  to  him 
mi|^t  have  been  avoided,  ia  goilty  of  anoh  oontribatory  n^liganoe  aa 
may  properly  be  oonaidered  in  mitigation  of  damagea.    Id. 

H  NiouoxvoB.  —Railboad  EMFLOTn  invited  on  timin  for  pupoae  of  re- 
oeiving  hia  wagee  ia  entitled  to  noleaa  oare  tliaaaay  other^peraon  or  paa* 
aenger  UwfoUy  on  board,  ao  far  aa  hia  aafe^  ia  eonoamad,  and  where  aa 
employee  who  haa  gone  npon  a  train  lor  that  pnrpoae^  and  being  ol^ 
feeble,  and  infirm,  attempts,  npon  aa  invitation  to  leaver  to  altgiht  there- 
from while  the  train  ia  alowly  moving,  he  ia  net  gnilfy  of  aoflh  aa^jgsaea 
per  «e  aa  to  prevent  recovery  in  aetUm  for  damagea  for  injnxy  tiieraby 
snatained.    Lomgmtk  etc  IL  B.  Co.  w.  Statkar,  84a 

IOl  NioiJoaircB.  —  Railroad  EMPioraa  n  Ixplisdlt  t/nrnmo  lo  Lbats  a 
Pat  Tbain  when,  after  having  gone  upon  it  for  the  eole  puipoae  of  ob- 
taining hia  wagea,  he  ia  aettled  with,  and  that  purpoae  ia  aeeomplishedi 
in  each  caae  the  leaving  ie  to  be  treated  aa  done  under  order  of  the  ooni- 
paay,  unleaa  there  ia  aome  apparent  danger  whioh  would  make  aaak 
attempt  obviously  imprudent  and  dangerooa.    Id, 

IL  Naouoxiroa  a  QvasnoH  voa  Juar.  —  Where  a  railroad  employee  by  invl* 
tation  of  the  company  boarda  a  pay  traia  to  receive  hia  wagea^  aad  beiag 
old,  f eeUe^  and  infirm,  attempts,  at  the  invitatioa  of  the  eompaay,  to 
alight  from  the  train  while  it  ia  alowly  movia^^  aad  ia  iajurad,  the  qnea* 
tion  of  contributory  negligenoe  in  such  caae  ia  for  the  Jury,  who  ahould 
eonaider  the  rate  of  apeed,  the  physical  condition  of  the  injured  party, 
and  all  the  circumatancea.    Id. 

IS.  SvmxHOB.  — Ih  Aotxoh  aoaihvt  Raxuuiad  OoMFAirT  for  injury  to  brakia* 
man,  caaaed  by  proximity  to  paaaiag  cara  of  nei^igently  coaatmetad 
awning  at  station,  evidence  ia  admissible  aa  to  the  proximity  of  awa- 
inga  at  oUiar  atationa  on  the  road.    Nngmd  v.  Boekm  etc  B,  JL  Cb.,  161. 

It.  BviDaiicB.  —  Uroir  QuaanoK  wHgrmut  OsDEf  art  Cabs  wab  Ri  mmnwam 
BY  Brakimaw  who  had  auatained  an  injury  from  the  proximity  ef  a  asf- 
ligeatly  coaatruoted  awaing  while  rapidly  aeoendiBg  ladder  oa  bex-caiv 
eae  who  haa  had  experieaoe  ia  goiag  up  and  dowa  euoh  laddsra  fsr  aev* 
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«nl  yiavtiB^riMti^tlifttthayweTOiioftanalilM^Mid  tliA^ 
fnMBMqpaioethaviidividedatteatiimof  apen^  /d. 

SaePABSHT  AiTD  GmuK 

MECHANIOS'  UENa 

RKLXAn   RUBOUTJtD    BT   MXOHAHIOB  AHB  liinEUL-lHV,  IMJBUIO  PM>- 

oBns  OF  OoxraxBUonoN  or  Bitildzmo8»  of  "all  maaiMr  of  lianas  daimai 
and  damanda  whataoever,  which  we,  or  any  or  either  of  na»  now  have,  or 
might  or  could  have,  on  or  againat  the  aaid  buldinga^"  operatea  to  die- 
charge  the  hnildinga  from  their  liena  for  work  done  and  materiala  fur- 
niahed  after  aa  well  aa  before  ita  exeontion.  It  is  an  nnconditjonal  agree* 
ment  to  look  to  the  peraonal  reaponaibilitj  of  the  owner  in  lien  of  the  c 
atmotnrea.    Brcwn  y.  WiUiamM,  689.  i 

Lbk  Qrrms  bt  Statutb  to  Mighahigs  anb  Labobxbs,  Kotzcb  of  Whiob  ; 
haa  been  filed  aa  preaerihed  by  the  atatnte^  attaohea  to  the  property  npon  ' 
which  the  labor  or  materiala  were  beetowedy  and  haa  relation  baefc  to  | 
the  time  when  the  work  waa  oommenoed  or  the  materiala  fnzniahedi  | 
and  ia  efiaotnal  againat  every  other  lien  or  enonmhranoe  whieh  attaohed  ' 
anbaeq[nently»  and  alao  againat  porchaaara  for  valne  aad  witiioat  aofeioa. 
Bmr  ▼.  jr<Mtti0y,  617. 

MINIBS  AND  MININa.  ' 

See  EAflBfaHT%  8-6. 


MOBTaAGBS. 

1.  GbattilMokioaoi— DiedofTbii8T.— IVuatee  inadaedof  1 

takea  poaaaaaion  of  the  property  for  the  porpoaea  apeeified  in  the  daej, 
before  the  levy  of  an  attachment,  may  hold  it  for  anoh  pmpoaaa,  not- 
witfaatanding  there  waa  an  agreement  between  the  eedtd  qm  Imaf  and 
debtor  at  the  time  of  the  exeontion  of  the  deed  that  the  latter  might  aell 
the  properdin  the  naoal  ooorae  of  boainaaa  for  hia  own  benefits  XMyna 
V.  Jfcyer,  82. 

i.  Cbattkl  HoBiOAOS  OiVBi  TO  SsvsRAL  peiBODa  Jointly  iiHqr  1m  made  to 
cover  aeparata  debti,  and  either  morl|(agae  may  enforce  hia  dalm  by  lore* 
doanre^  or  the  mortgagaea  may  foredoae  jointly.    XfOM  v.  BnUmJim,  284» 

8L  If  CHATrBi  WxaneoAom,  wt  Mwriira  on  Waht  of  KNOWL■Ml^  b  given 
for  more  or  loaa  than  tiie  aetoal  iwdebtedneaa»  and  no  deception  or  frand 
ia  praotioed  by  eitiier  party,  it  will  not  have  the  aflbet  of  invaHdatbg  the 
mortgage.    Id* 

A.  Cratrl  HoMOAoa  Takut  Suwibof  to  a  F^oob  On  pvopatly  made 
and  ezeontedia  valid.    Id, 

0.  Ghatrl  Moktoaob.— Bbbaoh  ofAmtovtbb  Ckunumnnof  aohaltat 
mortgage  entitlea  the  morl|(agae  to  take  poaaaaaion  and  foraoloae.    Id, 

•i  Chattel  MonoAoa  Sfbcufiibo  vo  Timb  of  Patmbht  ia  dne  withool 
demand,  and  can  be  f offedoeed  immediately.    Id. 

!•  FoBBQUWUBB  OF  Ghattbl  MoKroAaB— Oabnibhiibbt. — Whenohattela 
■re  in  the  handa  of  a  aheriirfor  the  foredoanre  of  two  mortgagee  againat 
them*  held  by  three  difforent  partnerahipa,  and  a  writ  of  gamiahment  ia 
than  aerved  on  the  mortgagaea,  th^  cannot  be  held  aa  gamiaheea,  whan 
none  of  them  haa  ever  been  in  joint  poaaaaaion  of  any  of  anoh  chattalab 
and  nana  of  them  ia  indebted  to  the  mortgagor,  and  nana  of  them  haa 
any  ptopatty  for  which  they  are  jomtly  or  aeverally  liable  to  him.    Id. 
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f.  What  n.— >▲  ooBTvyaaio^  ■ijgBiHMil,  <raliwriMte—iiB>ti»iiinilm 
«a  MtaAa  k  ooottdwtd  in  •qaiij  a  inirfgngi,  il  wigiiiiiy  hrtwiiftd  m 
■eonrity  for  the  payiiMat  of  nnmejp  whelhar  lach  intantioii  appwn  £roai 
the  Muiie  instmnMnt  or  any  other.    CampbeU  t.  Roddy ^  889. 

f.  Died.  —  OoifYXTAiiOB  m  Fobm  ov I>bbb»  "ovdkr abd  SuBjsor" to Ldd 
or  MoBTGAOS  Becarin^  the  grantor's  bond,  creates  a  eoveaant  on  the  part 
of  tbe  p-antee  to  faidemnif 7  the  grantor  against  the  mortgage  debt.  Qrtm 
T.  RtA^  790. 

lOl  PVBOHASn  OV  La91>  SoBJXCT  to  MOBTGAGB  BAB   ElOBT   TO  SUFPOSl^ 

in  the  absenee  of  notice  to  the  contracy,  that  the  ownership  of  the 
inortgagB  was  as  it  appeared  npon  the  record,  and  having  D»de  pay* 
ment  fai  good  fiuth  upon  this  assnmption,  he  is  entitled  to  protection, 
upon  the  principle  that  when  one  of  two  innooent  persons  mnst  sofler 
loss  by  the  default  of  a  third,  their  rights  being  otherwise  equal,  that 
one  should  bear  the  loss  who  put  it  in  the  power  of  the  defaulter  to  in* 
iltctit.    id. 

11.  Pabtbs.  ~Ri0BT8  of  Mobtoaokbs  ov  Lakdb  mat  bb  AmoiBO  in  an 
aetion  for  an  accounting  in  which  it  may  become  necessary  to  sell  the 
lands  and  distribute  the  proceeds,  and  they  oughts  therefore^  to  be  mads 
parties  to  such  action.    PIU  y,  Moore,  489. 

18.  Statutb  or  Frauds — Mobtgaob  Salb  —  Laghis.  —  Parol  agreement  that 
the  second  mortgagee  is  to  buy  at  the  sale  under  the  first  mattgBgd,  and 
allow  the  mortgagor  a  reasonable  time  to  redeem  by  paying  the  amoont 
bad,  the  second  mortgage  debt,  and  other  adjusted  accounts,  is  not 
wittiin  the  statute  of  frauds,  nor  is  the  mortgagor  guilty  of  laohea  if  be 
begins  his  action  to  redeeoi  witUn  thrae  years  and  a  quarter  aftar  the 
aalL    Twnm  v.  Jobmmtk,  82. 

U.  lioKiOAaBB  XV  PoMBSBiONaiHsLi^tetheeBMdeeoftiMleaMaBddili- 
genoe  whieh  a  pradsni  naan  would  eMBoiae  in  reqieel  to  hia  anm  pMp- 
erfy.   Id, 

14  lioBTOAttBB  XM  PoBSKMioN  IB  NOT  Lt^BUi  loT  moto  than  tbe  CBBfei  aflteaOf 
raoeiTed,  nnlasa  he  ia  goilty  el  fraud  or  negligwiaa     AL 

IS.  MoBTOAOBB  IN  PofiSBssioiT  Who  Attbhdb  to  the  1 
ia  not  allowed  eojapensation  for  his  own  troBU%  bai  1 
paid  an  agent  to  saperiutsnd  work,  leaae  the  land,  and  ooUeel  i 
proper  mattera  of  credit.    Id, 

18.  Mbabubb  ov  Damaabb.  — Mobtoaobb  dt  PoBnanov  who  aalla  the  ] 

iaea  is  liable  only  for  the  Tahie  of  the  land  at  the  date  oi  sale^  in  the 
abaenoe  of  ciroumstaneea  calling  for  the  exeroiaa  el  any  xigor.    At. 

17.  Sboond  Mobtoaqbb  Who  Pubchabbs  Pbxiiibbb  to  protect  hiBMisIf,  at  the 
request  of  the  mortgagor,  who,  it  ia  agveac^  may  mdeeai,  ia  subrogated 
to  the  rights  of  the  first  mortgagee^  and  entitled  to  the  igtsrast  apeoified 
in  the  first  mortgage*    /d» 

18.  Bb8  Juxmcata— Juxmmzbt  ov  FoBMusran  vov  ajt  Bflnomn*  ab  to 
Hbibs*  ~  Where  a  father  eonveya  land  to  hia  aon,  and  tak«  a  note 
aecured  by  mortgage  for  the  pmohase  aaenay,  psynkUe  to  hia  legal  heira 
four  yeaca  after  hia  death,  interest  thereon  payaUs  to  hiafiesM  dating  hia 
life,  and  afterwards  bringii  anit  to  foreeloee  for  non-payment  ol  aoeh  in- 
teraat,  maVing  the  grantee  sole  dslen^anft^  ebtauHng  a  deoree  .for  the 
interest  due,  and  for  the  sale  of  the  land  if  snoh  intsreat  ia  net  paid,  after 
which  it  is  paid  without  sale^  auoh  proeeeding  n  net  fmjmdknki,  nor  doea 
it  work  an  estoppel  as  against  the  heiia^  in  an  notion  but  wean  tham  and 
their  father's  administrator  for  the  reoorery  of  the  iwonay  dne  on  the 
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aoftai  M  tlM  proper  putiat  Utigant  m  to  ita  owneolUp  never  wvrabefort 
tbd  Mor^  aaid  their  oo-heir  could  not^  by  aileziee  or  iiyMrtiiMv  mdinit  away 
their  righta.     Lwe  v.  Fronds^  290. 
'8aaBoK]M^S^d|6;  Co8xb,3;  Fixru&xa^  S;  3;  IiwnAirii^  ti^  7;  Lv  PnroxiiBi 
Patioiit,  C;  Vbmdqr  a»j>  Vtama^  & 

MUNICIPAL  CORPORATIONa 
1.  MmncsDPAL  OObmoutioms.  ^  Powm  Ouokkomd  sr  OBABmE  imui  Muni- 
caaJL  OoBFOiR4iiov  TO  Orju^  Gbamb,  and  pam  atraet^  and  townstmot 
aaeh  gtttten  and  aewera  « ia  iti  Jadgtn— t  the  poUio  eoBtvnlenoe  may 
require^  and  to  repair  the  same  whenever  needed,  is  diaoretianacy  «r  qvoH 
jBdidal,  wfaieihiiheeofffoaateaMtharitiea  «— ct  be  taiiapettodl  to  aaacnte 
utai  the  tenM  oi  tb»«tatate  are  irapataibv.  Bat  any  partioate  plan 
ftba*  «ay  be  adopted  aMat  he  a  reaaooabla  CBk%  and  the  laiiMrr  of  ita 
azecvt&oii  thenoe  baooaie«»  with  saaptol  ta  tba  rig^  of  ibe  ealfiaen,  a 
tamf  DHfliataiMdatytaadfOratiytiqgligeBiea  atad  aaakJUfaUeaa  in  the 
axeaotioB  or  uiawfci  im^ilim  of  the  woik,  whereby  hijiiry  ia  laftotiwl  npon 
private  rif  hU  the  wasicipaltty  witt  ha  held  veapeaaUe.    Bikkin9  ▼. 

%  MuHKnETAK  OoiuoEaxioii  iMPua  TjamuiT  wham  the  piaperty  of  pri- 
vate p«k«ona  ii  flooded,  either  diiaotiy  or  by  #B*er  being  aa*  back* 
whan  Hue  ia  the  xasnit  of  the  ne^igBnt  exeeatiaa  af  the  plan  adopted  te 
the  coaatnwttea  of  fatteaa*  diaia^  aalrerti)  or  «ewar%  er  of  thvnegji- 
fent  lailare  to  keep  the  Baaaa  in  repair,  and  free  f ram  •ofaatraafeian,  and 
thia  whether  lhah>te  are  below  the  grade  of  the  atnataornat.    iU. 

lb  Xa  BinNdi  Mmfuapai.  OouasaHow  IjuaLM  n  Aeriiur  aoit  IXftXjMM  io 
PLADrrm's  PBOP£RTt»  PffctM nJ  by  the  fpfmiAtm  of  anliaea  water,  raaalting 
laeaa  the  dafeative  oo^ditian  ef  aaawer  ooaatraoSed  to  laceifie  aad'csty 
off  aaah  wa*eK«  Hba  ]vy  aknat  Aid  thai  the  deteidant  had  Botiee^  either 
•dareot  or  ialerentiel  by  bpae  of  time,  of  the  defeefciro  and  hiaaffieient 
aenditien  ef  the^eweav  and  the  inynry  laanltiag  therefrooL    M. 

4i  MuMVJiruB  Omvoflanoar  cjjiilafi^  n'  OoMnrccnov  ot  Pimo  Woat, 
divart  the  Ai^  el  aiirlaee-waiBrv'gathart  it  in  vohude  and  fero^  and 
oapty it apoft  primta pwyerty,  withoat baiKiaaiiig iiabie Ihmaf tir  Itia 
tbadi^/of  the  earpoaaiiwi  to  prowde  by  aiimimta  meaaw  lot  paarfngoflf 
theiaatar  thai  cuaioeniiatad ia  veiaate,  ae aa te mnAA  doing  daamge  to 
private  property;  aAdif  it  aUewa  the  wat«tiraooamnlata  faifargeq(bantic 
tiee  at  the  month  of  a  aewer,  and  thenoe  flo^  baaiciifOnpriiihuha  property, 
I  a  nftiaaaoBi  and  for  B^leot  al  the  daty  to  ran»?a  ft,  llto 
tiaKahla.    U. 

§1  III  AanuK  lAaAdorr  Mowiovaft  €kteK»jan»v  nk  Daxaaai  GAotbd  bt 
OvwruMr  or  BtmwMm  WAtaH  »to  the  t»hdafira  oaUar,  if  ihe  Injory 

ikut  aaoath  el  a wtmrnt  or  ruifart  aaoairaatad  by  JbH  del mihiirt^  -where  it 
had  been  bnmght  inJaaivi^iiaBtitiea  byartifioial  draiaa,  andaaeh  backing 
and  orerflow  were  canaed  by  the  def eot^re  and  iaaafioiant  aewer  er  enl* 
T«%  and  woeM  not  hara  aoeonad  hut  lor  Itet  eaaaa^  than  the  faet  that 
theieeral  thepbaatiff'a^elkrhadbaen  lowandbyagHer  awMrwill 
Wiaid  ao  jnahBoaH wl  to  the  daf nariaatfer  the  irfutilala  and  Jnaaficient 

C  Ctar  9  nov  JkmmwuHM  s«n  Acr  mm  Vmnjtat  ar  QmmMmxn  iWho 
Jmm  CoMlBncfura  a  fiivMt  in  one  ol  ita  atraati^  kad  who^  whili  en- 
p^  in  the  praaeeatien  of  tbai»  wtri^  fire  off  a  falaat^  whaN^  plain- 
AM.  8t.  Bef.,  Vol.  VL— 61 
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tiff's  hones,  thoii  oa  an  a^jM^nt  strsat  in  pcrfaet  repair,  are  £ri|^itsDe4 
and  the  plainti^  while  attempting  to  contral  them,  Bsffam  serioos  injnzlea 
Herru^fkm  t.  LoMdngbmrgh^  848. 

f .   ICVNXCKPAL  OonrOKAXIOV  18  HOT  LlABLX  VOB  DaMAOS  BT  FOLK  TO  PbOT* 

SBTT  of  a  eitiaen,  resulting  from  its  failore  to  provide  snitable  apparatat 
.  and  a  sufficient  supply  of  water  to  eztingniah  the  flames,  or  from  the 
ineffi^ienoy,  carelessness,  and  neglect  of  its  firemen,  cr  of  the  offioers 
in  charge  of  them,  and  whose  operaticiis  it  is  their  duty  to  direct^  al- 
though it  leFies  a  water  tax  annually,  and  engages  to  have  constantly 
ayailable  an  abundant  supply  of  water  for  all  purposes.  Wright  t.  Au" 
gmta^  2M. 

fk  MinnoiFALCVmFOBixmviaLiABiAioBKiGiJiosircBOirLTmGAaiswliei^ 
tha  Mgligenos  or  non-feasanee  of  its  ocdinaiy  agenta  and  asnrants,  as 
distinguished  from  that  of  its  offioer%  causes  the  injnxy,  or  where  the 
loss  rssnlta  from  acts  merely  ministerial,  as  distinguished  from  such  as 
are  legislative  and  governmental  in  character,  exercised  for  the  sole  and 
immediate  benefit  of  the  public,  or  where  the  corporation,  as  a  corpora- 
tion,  is  exercising  ita  private  franchise  powers  and  privilegea  which 
belong  to  it  for  its  immediate  corporate  benefit,  or  is  dealing  with  prop- 
erty held  by  it  for  its  corporate  advantage,  gain,  or  emolument^  though 
inuring  ultimately  to  the  benefit  of  the  general  public    Id, 

f.  MovxcirAL  OoBPOKATioir. — CkMTBT  or  Eqvitt  will  hot  Emjoxn  Cttt 
WBtiM,  Rkbitxcdimo  ahd  Bnlaboino  Cin.yxBT  acrces  a  street^  upon  the 
complaint  of  a  property-owner  alleging  that  by  reason  of  the  increaaed 
volume  of  water  consequent  upon  the  work  propoeed  his  lot  will  be  in- 
jured, although  for  fifteen  years  the  water  was  earned  through  a  more 
limited  channeL    SeraaUon  Cities  Appeal,  750. 

IOl  CcmsTinrnoNAL  Law. — T<ioinf.ATOB»  has  Kg  Powxe  to  eubject  the 
people  of  dtiea  to  the  uncontrolled  and  arbitrary  will  of  a  coounon  council, 
nor  deprive  any  of  the  people  of  the  enjoyment  of  equal  privilegea  under 
the  law,  or  to  give  cities  any  tyrannical  powers.    In  re  Fremee,  310. 

IL  MumoiPAL  OoBKx&ATioNa.  —  To  BB  Valid  iob  Amr  Tvbtobm,  All  Gnr 
Gbabtbbs,  Lawb,  anp  Rboulatiohs  must  be  capable  of  consbrnetion, 
and  must  be  construed  in  conformity  to  constitutional  principles,  and  in 
harmony  with  the  general  laws;  aiid  any  by-law  which  vidatee  any  of 
the  recogniaed  principles  of  legal  and  equal  righta  ia  necessarily  Toid  ao 
far  as  it  doee  so^  and  void  entirely  if  it  cannot  be  reasonably  applied  ac- 
cording to  ita  terms.    Id, 

ISi  MinnoiFAL  Oobtobatioms. — Cnr  Cbabtxb  and  the  power  it  assumes  to 
grant  can  only  confer  such  power  over  the  subjects  referred  to  as  will 
enable  the  city  to  keep  order  and  suppress  mischief,  in  aeeotdaaoe  with 
the  limitations  and  conditions  required  by  the  rights  of  the  people^  and 
no  grant  of  absolute  discretion  to  suppress  lawful  action  altogether  can 
be  granted  at  alL  Regulation,  and  not  prohibition,  unless  under  dear 
authority  of  the  charter,  and  in  caaes  where  it  is  not  oppressive^  is  the 
•stent  of  the  cit7  P<ywer.  Id. 

It.  MuynnPAL  Cobpobatioiib— Bbovlatioh  of  Saltatioh  AbktPbocb* 
noira. — An  ordinance  providing  that  "no  pereon  or  persona,  associa- 
tion or  organisations,  ahall  march,  parade,  ride^  or  drive  in  cr  upon  cr 
tiiroagh  the  public  streets  of  the  dty,  .  •  •  .  iHth  musical  instmmenti, 
banners^  flags,  tordies,  flambeanx,  or  while  singing  cr  shoutings  without 
first  having  obtained  the  consent  of  the  mayor  or  commnn  counoil  of 
such  dty,  ....  funeral  and  military  processions  excepted;  but  such 


Digitized  by 


Google 


Itobz.  968 


pKtomtkmB,  M  w«n  m  thoM  baving  tlie  pemift  or  o—l<f  fbt  mTW 
or  eonnnon  oouieU»  whoi  wdag  tiie  poUio  tlntti  ol  HMh  dty,  ■hall 
•onf  orm  to  rach  directum  m  tha  mayor  or  eUof  of  poUoo  may  giro  fai 
relation  to  the  atreote  to  bo  naod  and  the  portion  thoraof  to  bo  oooopiad 
by  them,  and  in  reUtioin  to  tho  manner  of  anob  nae^"  and  proriding  a 
penalty  by  fine  not  ozoeeding  flro  bnndxed  doDara  for  conTietion  ol  tIo* 
lation  of  anoh  ordinanno, — la  nnreaaonable  and  Toid,  beoanae  it  mippiaa— 
what  ia,  in  generalt  peifeetly  lawfol,  and  booaaao  it  learea  the  power  el 
permitting  or  reatraining  proeearioni — in  thia  oaae^  a  ealvation  amy 
prooaarion — and  their  oooraea  to  an  nnregnlated  official  di8oretion»  whan 
tho  whole  matter,  if  r^golated  at  all,  moat  be  by  permanent  legal  pio- 
▼iaiflna,  operating  generally  and  impartially.   Id, 

See  Mianm  avo  Shrtavt,  S|  NvnAiroi^  1,  i. 

MUBDER. 
See  OuMUiAL  Law. 

NEQLIOBNCB. 

IiravEAHOi  PAimoLOafFAirT,  OoaariTUTUio  Pubuo  GBinrr,  a  aor  Lia* 
m.K  ton  Kaououroa  or  ira  EMiUKnMB,  it  baring  no  prupeirty  er  londa 
other  than  that  oontriboted  for  the  porpoeee  of  charity,  itre  /na.  Ck  ▼• 
Bwd.  745. 

OoouFAUT  or  Bjultt  la  vor  Liabub  ioe  Iimmni  Bninunvo  raoii  Hae- 
uoxHT  Ubb  or  PEBfloiTAL  Fbofkbtt  OH  It,  whon  anoh  peraonal  prop- 
erty ia  neither  owned  nor  oootroUod  by  him,  nnleaa  aoeh  nae  amoonta  la 
a  nniaanoe.    Pdbner  y,  SL  Albanit  12S. 

It  la  Dimr  or  AosicuLTinuL  Sogert  to  Rhvikke  Bbibohablt  Sara  M 
All  TEBaagrs  lawfully  in  attendanoe  the  plaoe  in  which  it  bolda  itapnb- 
lio  ezhibitirna.  And  it  ia  a  qneatioB  of  fact  for  the  jvry  to  detemlno 
idiether  each  oodoty  ia  guilty  of  n^ligenoe  in  permitting  daring  ita  ez* 
hibition,  a  atriking-maohino  to  bo  need  on  ita  grannd%  witiioat  a  gnaid 
aroond  it,  whereby  a  peraon  b  injured.  Tho  coort  cannot  aawime^  aa 
matter  of  law,  that  each  machine  waa  not  there  by  the  aociety'a  peimia* 
aion.  If  it  cannot  be  aaanmed  that  the  machine  waa  there  by  lioenae^  U 
ia  a  queation  of  fact  iHiether  it  had  been  lo  long  npon  the  grooad  llial 
the  aooiety  oo^t^  in  the  ezeroiae  of  reaaonable  care^  to  hare  known  «l 
iti  f  reeence.    Se^mas  ▼.  Venno9U  etc  See.,  114 

ItriDKHOi.  —  Owm  or  PBiofiaia  a  hot  Liablb  zh  Daiuaia  lOE  Li* 
JUHT  SuBTADncD  BT  Ahothxr  whilo  lawfully  thereon,  in  tho  abaenea 
of  any  eyidenoe  aa  to  the  direct  canae  of  the  injury,  or  that  it  waa  tho 
reanlt  of  the  owner'a  negligence.    Huey  ▼.  Oahlenbeek,  790. 

Ir  Ohs  Uais  MAOHiHintT  nr  Hn  Buaonna,  ahd  Failb  to  prorido  it  with 
proper  applianoee  to  inauie  in  ita  operation  the  aaf ety  of  the  property  d 
othera,  he  ia  liable  for  any  loea  reaulting  from  anch  failure^  nnleaa  the 
perty  auataining  the  loia  contribnted  thereto  by  hie  own  lack  of  cara. 
Newby  ▼.  JIamU,  603. 

Aera  OolfirrrruTiHG  CoifTRiBrroBT  Ksouourci,  Sucn  as  will  Dxtba* 
RiooTKBT,  must  be  the  proximate  and  not  the  remote  cauae  of  the  in- 
jury. By  "proximate  canee"  is  intended  an  act  which  directly  pro- 
duced, or  concurred  directly  in  producing,  the  injury;  by  ''remote 
canae  "  is  intended  that  which  may  have  happened,  and  yet  no  injniy 
bare  occurred,  notwithatanding  that  no  injury  could  hare  oocnrrad  if  II 
had  not  happened.     Troj^  ▼.  Cape  Fear  R,  R.  Co.^  622. 


Digitized  by 


Google 


964  ImaoL 

7.  Paxtt  CAiTHOT  Rioofift  Dnuon  womVwauaianlxjuKtyMAfhfihm 
ezercu0  of  i^aMoabla  ou^  be  night  haTv  vrnidBd.    Jkiamanti^  H- IL 

Cb.  ▼.  Ccuiowg  7da 

H   VXBDICT  SHOULD  BB  PXBSOTXD  V0&  DxnSBABT  IH  ACHDH  VOB  PKB80HAI. 

Injuries  Caused  bt  PBVCinuirr's  Kboijcbbcb,  wliere  tha  nnoontro- 
▼erted  facts  show  tbat  the  plaiatifi^  a  cr^ple  with  a  stiff  le|^  left  a  safe 
path,  wluch  he  had  often  tvaveled»  along  the  sidewalk  of  a  street^  to  go 
hastily,  in  the  night-time  and  without  a  lights  diagonally  across  a  plaok 
raflroad  crossing,  the  condition  of  which  he  did  not  know,  and  got  off 
the  crossing,  stamhled  aino^g  the  zail^  fell,  and  was  injured.    I<L 

0.  IfBOUOENCB  18  Orduiaaxlt  Qcsstxoii  FUR  JusT,  hut  whN&  the  facts  sre 

nncontroTerted,  tbetr  l^gal  effect  is  for  the  conrl    Id, 

10.  QuBsnozi  or  Cohtributobt  Kboliobkcb  is  Pbopxblt  wqsl  thb  Jubt 
where  the  facts  though  nndispnted  sze  snch  that  different  inferences 
may  be  fairly  drawn  therefrom,  or  «re  thoee  npon  which  fair-minded 
men  may  reasonably  arrive  at  different  oonclnsions.  Nugent  r.  Bodtm 
etc  R.  R.  Co.^  151. 

11.  WhBTHEB  PLAIIfTITr  HAS  BEBM  GuXLaTT  OT  GOBTBIBDTOBT  KbOUOBIICB 

IS  Question  or  Fact  for  the  jury  onder  proper  instniotions  from  the 
«esLrt.    Mmwt.  Fermoid  etc  Soc,  114. 
flee  Baxuchitsi  Hioswatb;  Mastbb  and  Sebtant;  Municipal  CaBPOBA- 

T1DN8;  BaZLBOADS;  TELBGBAFBa. 

mSGOTIABLB  INSTRUMENTS. 

1.  When  It  n  Seowh  in  Aotidn  on  FBomsaQBr  Nois  bt  Imbobsbb 

AQAIN9T  Makbb  that  the  note  was  obtained  withoBt  ooosidflntion  by 
the  original  payees  and  that  he  frsadolently  tranafened  il^  oontmy  to 
the  express  protest  of  the  maker;  the  burden  is  on  the  plaintiff,  to  en- 
title him  to  recover,  to  establish  that  he  is  the  bomiJUU  owner  of  the 
Bote^  and  that  he  acqnired  iA  ior  Talue  before  maturity,  withooi  notice 
or  knowledge  of  aoy  infirmity  in  its  origin  or  its  tmasfer.  Wittanu  v. 
Huntififfton,  477. 

S.  Merb  Fact  that  Note  has  been  Pubgbaaed  at  Dnoouvr  wiUno^  ordi- 
narily, be  evidence  of  bad  faith,  but  where  the  disfwiBt  is  vecy  large, 
that  circumstance  may  be  ccnsiderad,  in  conneotioB  with  all  the  other 
facts,  in  determining  the  question  of  the  purchaser^  good  laith.   Id. 

S.  QuBcrnoN  of  Fraud  ob  Bad  Faith  on  Part  ov  Hoij>eb  4Nr  Voni  is  te 
be  determined  from  all  the  facts  attending  its  powbase  by  hin^  witiiout 
reference  to  the  smpposed  or  assumed  oondart  ol  othets  if  eitnatsd  as  he 
was.    Id, 

4.  Bona  Fide  PuacHAaBR  or  Oomipergiai.  Papxbidb  Vaxjub,  bvobb  Ma- 

TUBirr,  without  notice  or  knowledge  of  any  de£eots  in  i^  aoqnxses  titb 
theroto  against  the  world,  and  his  right  of  reoovery  thereon  as  aet  re- 
stricted to  the  sum  actoaUy  paid  by  him,  but  he  ia  entitled  to  recover 
the  amount  of  the  paper  in  fuU.    Id, 

5.  pROTEffTiNO  Foreign  Bill  of  Exchanqb  —  Evioenoe,  —  If  a  aoteiy  pre- 

sents such  bill  for  payment  in  business  hours,  at  the  usual  place  of  bus^ 
nees  of  acceptor,  and  finds  it  closed,  no  explanation  being  furnished  as 
to  why  it  is  dosed,  he  may  protest  the  bill  for  non-payment,  except  in 
case  of  permanent  abandonment  and  romoval  to  another  plaoe  el  busi- 
ness. It  is  not  incumbent  upon  him,  in  such  case,  to  (»11  at  the  ac- 
ceptor's residence,  and  the  notary's  certificate  embodying  a  statement  of 
smch  facta  is  sufficient.    Stdzbacher  v.  CJtarleetan  Bank^  828. 
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C  KoTAST^  TsuofTEsr  or  Foruqn  Bill  ov  Ezgbakob  Pbesentsd  vo&  Pat- 
MBirT  IB  vox  CoHGLUBiYB,  but  only  evidence  of  such  facta  aa  ace  proper 
to  be  stated  in  it;  it  may  always  be  rebntted  by  other  evidence  showing 
how  the  demand  was  made,  or  that  proper  diligence  was  not  used  to 
Biske  it,  or  th&t  there  was  a  permanent  abandonment  and  removal  to 
another  place  of  business  in  the  same  city.    Id* 

7.  Bill  or  Exchange.  —  Sams  Deoreb  ot  Dilzobnob  dobs  not  Always 
Devolve  upon  Kota&t  in  case  of  preaentment  for  payment  as  in  case 
of  preaentment  for  acceptance.    Id, 

9k  Bbodtbrt  hat  nr  Hai>  nc  AcnoN  at  Law  on  Lost  Note  payable  to 
erAer,  bv^  not  negotistetf,  althangfa  it  is  not  ahown  to  have  been  de- 
stroyed.   Clari  V.  Snow,  109. 

See  Bonds,  S-6;  Ihsolybnoy;  Patmbnts,  6. 

NEW  TRIAL. 
FBAonoB.  —  Unbeb  Powxb  Vbsxbi^  bt  llamTLASkD  CoDB»  article  6^  sectifln 
16^  the  court  wiU  reverse  the  judgment  appealed  from,  and  award  a  new 
trial  in  a  clear  case,  although  the  judgment  ought  to  be  affirmed.    Earn' 
show  ▼.  Sun  M.  A.  <9oc,  460. 

NOrAMES. 
See  NTOonABLE  Inotruicbnts,  5-7. 

NUISANCE. 

L  A  Ccnr  may  be  Enjoined  fbom  Maintain ino  Sbwebe  by  Wbiob  Sew- 

AfiB  IS  CoLLiOTED  and  then  carried  upon  plaintiff's  lands,  whereby 

waters  there  used  by  him  are  polluted  and  the  banks  of  a  stream  are 

covered  by  filthy  and  unwholesome  sediment.  Chapman  t.  Roehuter^  366. 

SL  BbVOPTBU— AOQUIESCENCB  IN  THE  PbOCEEDINGS  OT  A  GiTY  IN  DbVIBINO 

AND  Oabbyino  OUT  A  SYSTEM  ov  Sewebaob  WiU  not  cstq^  the  plaintiff 
from  enioining  a  nuisance  created  by  such  aystemr  if  he  did  not,  by  word 
or  act»  induce  the  city  antboiitiea  to  so  direct  the  sewers  that  their  flow 
should  reach  his  premises.    Id, 

t.  To  Prevent  the  PoiximoN  oe  Air  or  Wateb»  an  ini  unction  will  issue 
at  the  instance  of  the  party  injured.    Jd. 

4.  Deikhdant  in  Action  on  Case  ior  Nuisancx  cabnoix  Object  on  Error 

TSAT  DEOLARiVnON  SHOULD  HATE    SbT  FobTH  PREVIOUS  VeBDICT  AND 

JoDQUENT  recovered  by  the  plaintiff  against  the  defendant  for  the  erec- 
tion and  continuance  ef  such  nmsance,  and  then  have  charged  a  continu- 
anoa  of  the  nnisanoe,  instead  of  charging  its  erection  aa  at  a  time 
subsequent  to  such  v«vdict  and  judgment  and  its  continuance  from  that 
time,  where  he  waived  the  objection  by  going  to  trial  on  a  pka  of  not 
guilty,  instead  of  pleading  the  former  recovery  in  bar,  and  where  he  waa 
not  tnjinred»  becanse  under  the  plea  he  waa  not  prevented  from  setting^ 
up  such  recovery  as  a  bar  to  a  recovery  ior  tW  original  erection,  and  the 
plaintiff  was  allowed  to  recover  only  for  the  contiaaance.  EUi9  v.  Anuria 
cam  Academy  qfMtuic^  739. 

1.  One  18  Entitled  to  Damages  ior  Contxnuanob  ov  Nuieancb,  established 
by  a  former  verdict  and  judgmani^  althougjh  the  continuance  of  the  ol> 
structiona  causing  the  nuisaaoe  did  not  materially  injure  him.    Id, 

t.  PuNinvB  Dajiaoes  vor  Cohtikuangk  ov  Nuisance  hay  be  Given  bt 
Jury,  in  an  action  brought  after  a  former  recovery  by  the  plain  tiff  against 
the  defendant.    Id, 
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?•  Gatb  Glosino  Prxvatb  Allxt,  ahd  Boor  Gotebiho  It»  xat  bb  Fbopbblt 
AnuiOBD  TO  BK  KviSANon  FBB  8b  by  the  ooart  in  its  dbargb  to  tlio 
jury,  in  an  action  to  reoorer  damagee  for  the  continnanoe  of  the  aame  at 
naiaanflea,  brought  by  one  adjoining  owner  against  another,  to  whose 
lands  the  alley  was  made  appurtenant,  after  a  former  reeovery  by  the 
plaintiff  against  the  defendant^  the  erections  having  been  mads  affesr  tbs 
grant  to  the  plaintifi^  and  without  his  ooosent.    Id, 

OFFICE  AND  OFFICER& 
1.  OmoiBS  ABB  Pbbsoicbd  mot  io  Abusbtbbib  Fimonovab  and  one  lawfolly 

employing  them  is  not  liaUe  if  they  do^  unless  ha  otdan^  eaooazagesb  or 

sanctions  it    SuiherUmi  t.  InffoXU^  832. 
8.  FoBMAL  RBQinains  bob  VALmnr  or  QmniAL  Acn  abb  Bbbrjhbd 

when  such  acts  are  shown  to  have  been  done  in  a  manner  substantially 

regular.    Adamu  v.  Cwok&t  74. 

PARENT  AND  CHILD. 

1.   POTATITB   FaTHBB  MAT  LaWVULLT  MaXB  PbOVISION  BOB  BOB  iLLBOm- 

matb  Child,  or  for  the  illegitimate  oflBpring  of  such  child,  whether  i 
child  or  oflbpring  be  white  or  colored.    AnftA  t.  Dm  Aose^  260l 
S.  Fathbb's  Right  to  Cobtbol  tbb  CuBiODr  obhis  Ohiuibbn  i 

BIS  LiTB.  He  cannot  make  any  oontraot  n^garding  their  custody  or  set^ 
▼ices  which  will  control  them  after  his  death,  unless  by  indentures  of 
apprenticeship  in  conformity  with  the  prorisioos  of  some  statute.  SUrin 
▼.  Rtt^,  676. 

5.  On  Dbath  or  thb  Fathbb  or  Mm ob  Cbildbbb,  tbbib  Mothbb  BBonim 

Entitled  to  theib  Cubtodt,  notwithstanding  the  father  in  his  lifetims 
placed  them  in  custody  of  some  other  person,  and  agreed  that  they  should 
remain  in  such  custody  during  their  minority.    Id. 

4.  Right  or  Mothbb  to  Custody  ov  bbb  Childbbb  b  vot  Tbbmqiatbd  bt 
hbb  Sboond  Mabbiagb.    Id. 

fib  ^GBBBKBNT  BT  Fathbb  WITH  AN  Obphabs'  Hombob  AflTLUM;  whereby  he 
snrrenders  to  it  his  minor  child,  and  reliiiquishes  all  power  and  control 
07er  such  child,  and  the  Home  covenants  to  receive  and  provide  for 
the  child  in  accordance  with  the  provisions  of  the  statute  of  the  stats» 
becomes  inoperative  on  the  death  of  the  father.  One  reoeiving  the  child 
from  the  Home  cannot  acquire  any  greater  or  more  enduring  right 
to  the  custody  of  the  child  than  the  Home  itself  had.    Id. 

6.  Mother  will  bb  Awaeded  the  Cubiodt  or  hbb  Child,  <ur  Habbss 

CoBFUS,  notwithstanding  the  return  shows  that  the  child  is  in  the  cars 
of  another  person,  who,  having  no  children,  regards  it  with  the  same 
afiiBction  as  he  would  achild  of  his  own,  and  is  able  to  rear  it  more  indul- 
gently, educate  it  more  highly,  and  provide  for  its  future  more  abuB^ 
dantly  than  its  mother.    Id. 

7.  Faiheb  n  Ebtitled  to  Labob  abd  Sbbviob  or  ms  MmoB  Cbiui,  abb 

MAT  MAHiTAnr  ak  Acnov  to  recover  for  the  servioes  of  such  child  ren- 
dered to  sny  third  person.  It  seems  that  marriage  of  the  child  with- 
out the  father's  assent  will  not  impair  his  right  to  rsoover  for  its  i 
BalUday  v.  MUkr,  653. 

8.  Fathbb  mat  Volubtabilt  RBLnrQunH  bib  Rioht  to  his  diild's  < 

ings;  and  when  he  does  so,  his  child  is  said  to  be  emancipated.  Us 
emancipation  may  be  parol  or  in  writing;  or  may  be  inferred  frooi 
Id. 
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f.  IxaoLTWT  Fazhie  has  thb  Biobt  to  EMijroiPATi  BIB  Gov,  and  to  relin- 
qniah  all  claim  to  the  latter's  earnings.    Id. 

10.  GOKTSTANCB  BY  FaTHXB  TO  80N,  IH  COKSIDSBATIOir  OF  MOHITB  RmHTID 

lOB  TBB    EaBNIKOS  OV  THB    SOH  WBILB  Hi  WAB  AH    UhSKAVCIPATXD 

MxKOB,  is  withoat  valid  consideration^  and  therefore  frandnlent  and 
▼oid  aa  against  the  creditors  of  the  father.   Id, 

11.  A  MiKOB  IS  Entitled  to  EETAiif  ion  ma  Owk  XJtm  ma  Bountob  and 
Pat  aa  a  Soldieb;  and  if  they  are  received  by  his  father,  the  latter 
becomes  indebted  to  his  son  for  the  amonnt  thereof  and  may,  to  dis- 
charge snch  debt»  convey  real  property  to  the  son.  Snch  conveyance  is 
not  volnntaty,  and  cannot  be  avoided  by  the  father^s  creditors.    Id, 

See  Habeas  Cobtus,  3. 

PAETNEBSmP. 

I.  PABimsR  Who  Voluivtabilt  Pats  Fnuc  Debts  with  his  individual 
means  does  not  thereby  become  a  firm  creditor  for  the  amoont  paid,  so 
as  to  be  subrogated  to  the  rights  of  the  creditors  whose  debts  he  paid,  in 
a  state  where  partnership  debts  are  joint  and  several.  He  only  haa  the 
right  to  bring  the  payments  into  his  accounts,  and  after  the  other  firm 
debts  are  paid,  the  amonnt  he  paid  goes  to  his  credit  in  a  settlement 
between  the  partners.    XyoM  v.  Murrajf^  17. 

i.  Voluntabt  Paticbnt  ov  Fibm  Debt  bt  Admdiisteeivo  Pabtnbb, 
Fbaudulemt  as  to  Ihdividual  Obeditobs.  —  Where  one  partner, 
on  the  death  of  the  other,  administers  on  the  partnership  estate^  and 
pays  out  of  his  individual  property  a  firm  debt  due  a  creditor,  and  then* 
on  final  distribution  of  the  estate,  obtains  an  order  of  courts  and  pays 
forty-two  per  cent  of  the  same  debt  out  of  the  firm  assets,  such  pay* 
ment,  being  for  no  consideration,  is  void  as  to  the  administrator's  cred- 
iton^  he  b^ng  largely  indebted  at  the  time,  even  though  the  creditor 
paid  is  innocent  of  any  frandulent  intent.    Id, 

%  Iexhtidual  Cbeditobs  or  Pabtner  who  is  acting  as  administrator  of 
the  partnership  estate  on  the  death  of  the  other  partner  are  not  par* 
ties  or  privies  to  the  order  of  distribution  of  firm  assets,  so  as  to  be 
bound  thereby,  when  the  administering  partner  is  alive  at  the  time  and 
his  individual  property  is  not  in  liquidation.  Id. 

L  1m  Oeb  PABTinu  Tbahsihss  to  Stbahoeb  Pabtnebbhip  Pbofebtt  not 
held  for  the  purpose  of  trade  or  sale^  the  transfer  being  made  without 
the  knowledge  or  consent  and  in  frand  of  the  rights  of  his  copartner,  the 
latter  may  maintain  trover  against  the  transferee  who  refuses  to  surren* 
der  possBSiion  of  the  property  on  demand.    McNaUr  v.  Wticox,  799. 

5.  Oenebal  Rule  is,  that  One  Pabteee  gavkot  Maihtain  Aotioh 
AOADTST  his  Copabtneb  to  rccovcr  money  which  might  be  placed  as 
an  item  in  the  partnership  account  until  after  a  settlement  of  all  part- 
nership business;  but  he  may,  before  such  settlement,  maintain  an  action 
against  his  copartner  for  the  destruction  of  the  joint  property,  or  its 
wrongful  conversion,  or  for  injury  to  his  individual  property  used  in  the 
business,  if  such  injury  is  the  result  of  the  negligence  or  tort  of  the 
copartner.    Newby  v.  ffarreU,  BOB, 

S.  All  the  Pabtnbbs  have  Right  to  be  Heabd  before  a  court  wbmk  it  is 
sought  to  deprive  them  of  their  property  on  a  charge  of  fiand,  aotoal  or 
constructive,  arising  out  of  their  contract  reUtioiis  with  others,  and  any 
proceeding  which  does  not  accord  to  them  this  right  in  court  is  illegaL 
Lyon  V.  BaUeninie.  284. 

See  Ck>-TENAiiOT. 


Digitized  by 


Google 


968  UfDEZ. 

PATBfBRtB. 

1,  PATMSirr,  PBwuMPTioiiotntotrljLPSBar  TiKX.---ALt.rcs=e] 

OUT  cnr  Statvte  of  LnnTAJiONS,  CTNctAXMSD  and  nnreoognuad  for  tvroi^ 
y^mn,  Mre,  in  tlie  alisonce  of  sufficient  explanatory  evideno^  prtatdnod 
to  ha^e  been  paid.     Chneymyv,  CbmmMweaM^  90L 

%  Pkmumftion  ov  Patmiuit  ajteb  Lapsk  ov  ^btsstt  TkAsa  ia  an  art!- 
Iloial  and  arbitsa^  rule  of  law,  and,  nnUka  the  statnte  of  ISnitatlooi^ 
ia  not  k  bar  to  an  action  on  the  orJ^;inal  contract,  and  thttrelbre  a  noir 
pfouiae  is  not  necessary  to  sustain  an  action  upon  the  debt.  Ttk  tmag 
•o»  H  is  of  no  consequence  that  the  adihissidn  of  noH-paymsnt  is  aeesni- 
panied  by  a  refusal  to  pay.     fd. 

tk  Facts  and  CiRCuiiarrAMCto  Rsuib^nreif  to  Itmrr  PfciwoMfyioir  of  pay 
ment  from  lapse  of  time  mast  aMtsaavi]^  be  within  twen^  yean  beforo 
the  suit  is  brou|(ht,  and  the  evidence  to  rebut  sueh  preaumption  most  be 
aatbfkctory  doid  odnvxnein|^,  eipteiaUjr  when  suit  ii  xtot  brdbght  nitil 
after  the  debtor's  death.    TdL'  ^ 

4  Wfumsam  AousasiBLt  to  Show  t^t  Db^  n  Hr  Faot^TTrfaii)  may  oon* 
■Sat  of  the  defendant's  admlssiona  made  to  the  ereditor  himself,  or  to  hia 
agent,  or  even  to  a  stranger.  But  an  admusion  will  not  be  aa  readily 
implied  from  language  caauaBy  addressed  to  a  atranger  as  when  ad* 
dressed  to  the  creditor  in  reply  to  addmand  for  payment  of  the  debt.  Id. 

S.  Whstabb  Mattbbs  SdcofiT  to  bb  Establxbhxd  cr  RanuiTAL  or  Pes* 
BTTMirnoN  of  payment  from  lapse  of  time  are  true,  is  a  question  for  the 
Jury;  but  whether  ti^  ^ts  and  drcumatanoes  relied  oh,  if  true,  would 
amount  to  a  rebuttal  of  the  presumption,  is  necessarily  a  queatioi  of 
htw  for  the  court.    Id: 

C  Patkbut  or  M6btoaok  Kon  a  not  TsEStnao  xnmL  VEfmmTxaxa 
have  elapsed  since  its  maturity.    SfrUgh  t.  Niagara  F.  /.  Cb.,  144. 

PERPETUflUSHL 

L  PkBPsrurrm.— Whxrb,  bt  Tbbms  or  Dbbd  or  Tsaitrt,  B^tatb  tt 
LmiTBD  to  Gbamtbb  roR  Lirs,  with  a  general  power  of  appoint- 
ment by  win,  with  full  power  also  to  convey  in  fee  or  l^  mortgage,  the 
latter  power,  though  not  exercised,  renders  the  life  estate  deetruotlbla 
by  the  grantee  in  his  lifetime;  and  so  far  aa  the  appHoation  of  the  rula 
against  perpetuities  to  the  power  of  appomtment  by  will  is  coooomod,' 
the  estate  of  the  grantee  is  to  be  regaled  as  though  it  wer^  wd  estate 
in  fee.    Mifiin^s  Appeal,  761. 

t»  Iin>i8TRncTiBiLiTY  OT  EsTATB  or  pBRsoN  Who,  roB  TtKB  Bkixo,  18  Bv* 
Titlbd  to  the  property  subject  to  the  future  Kmitation,  ia  an  eaaantial 
element  in  the  definition  of  a  perpetuity.  An  eetate  whioh  can  be  de* 
stroyed  by  the  person  who  holds  it  for  ^e  time  bemg  ia  not  indaatni^ 
tible.    Id. 

PLBADINO  AND  PftAOIIGB. 
!•  SiAUBPTioN  TO  RoLB  RiQiinBiifo  All  Pabtibs  to  bb  bkpuhb  OmnET.  — 
(htm  in  whirik  the  parties  in  interest  are  so  nttmerooa  aa  to  laake  it  im- 
practicable  or  greatly  inconvenient  and  expensive  to  bring  tham  all  be* 
foire  the  oonrt  fbrm  an  exeeption  to  tiie  mla  that  all  penons  baring  aa 
iMonat  in  the  aabiaet^iBattar  of  the  Utigation  ahoold  be  beteo  the 
odnrti  And  thia  axeaptibn  appliea  to  defendaBti  aa  wall  aa  to  plaiatttk 
In  a  suit  against  a  lafge  nomber  of  persona,  it  is  anfBoient  that  soah  a 
anmber  be  made  defendants  aa  will  fairly  reprsaent  the  fnterasts  of  aU 
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staoding  In  like  cluuraoter  and  reapansibility.     Deweif  t.  SL  Albant  T, 

t.   TUAI.  OW  A  OaVSE  UPOX  TRB  TbeORY  that  nOB  CblfPLAIST  IHOLUDM  A 

FabxiouulB  Oausb  ov  AonoN,  witboot  objection,  preohides  the  defend* 
ant  from  objecting  in  tbe  appellate  conrt  that  aach  canae  waa  not  aDeged 
,    in  the  comjdaint,    TarbeU  r,  SoitatBc.  8.  Co.,  360. 

H  AMMKmawt  n  Brokkblt  Madk  in  Stbhono  Witb's  Namb  fboh  Bsoobb 
after  veidict  in  an  action  on  the  caaa  against  a  hnsbaftd  and  wife,  leav- 
ing the  Judgment  to  stand  against  the  hnaband  alone.  WUtiam$  t.  ffaif, 
719. 

i.  BdPUMfnoK.  OR  tegivMBirr  EmAiottiio  thb  BsFoainoir  ov  a  Caubi 
will  not  be  pen^itted  to  a^ot  the  rights  of  fersons  who  are  not  partiee 
to  it  nor  to  the  action.     Weftem  L.  Agjfhun  t.  MtOer,  644. 

6.  Bsomnr  TO  Chabob  is  Pbqpbblt  Rbtusbd,  as  Aasuiovo  Tbbt  Fdnrr  nr 
OdBTBOVBBST,  where,  in  an'  action  tor  reooTer  damages  for  injnries  re* 
ceired  by  a  foot-passenger  by  being  stmck  by  a  wagon  at  a  street-cross- 
ing, the  defendant  asks  the  conrt  to  mle  that  if  the  jury  believed  that 
at  the  time  of  the  accident  "  the  defendant's  driver  was  traveling  in  an 
ordinary  manner,  the  defendant  ii  not  liable  for  an  injury  resulting 
from  the  use  of  a  public  street."  The  question  was,  whetiier  the  driver 
waa  traveling  over  the  pablio  crossing  with  the  ordinaiy  care  requisite 
idien  passing  such  a  point.    Stkmidt  v.  McGiU,  713. 

C  QvBsnov  Whigr  Pabtt  was  Kbouobbt,  iv  Eithbr,  is  Katubal  abb 
Matbbial  Ovm,  the  solution  of  which  is  for  the  jury,  where  a  foot- 
passenger  is  injured  by  being  struck  by  a  wagon  at  a  street-crossing, 
where  both  team  and  passenger  bad  the  right  of  way,  and  where  both 
were  required  to  use  care.    Id. 

T.  XviDBHOB— QuBsnoB  BOB  JuBT.  —Whkbb  Evideiicqe  IS  CoimjonBQ  AB 
to  Caubb  of  the  injury  sustained,  the  question  should  be  submitted  to 
the  jury,  under  -fftogvr  instructions  from  the  court  Troy  v.  Cape  Fear 
M.  B,  Co.,  521. 

IL  PABSicniLAB  Rbrbbvob  TO  TBSTiiioinr  IK  Ckabob  to  Jubt  18  UHvacnii- 
BABT»  where  the  testimony  Ib  neither  complex  nor  voluminous,  and  the 
attention  of  the  Jury  ia  dearly  called  to  the  law  of  the  case.  SehmkU  v. 
MeOm  71^ 

••  IB8XBU0TI0N8.  —  It  is  not  the  duty  of  the  court  to  charge  the  jury  upona 
•in^  selected  fact^  nor  U  he  bound  to  give  the  charge  in  tiie  language 
asked.    MUchaelv.roHtm. 

IOl  Ibbibuctions  abb  to  bb  Taxbh  as  a  whofe,  and  if  they  present  ell  the 
issues  made  by  the  evidence,  are  not  open  to  objection  as  erroneous. 
There  is  no  neoessi^  for  quali^^li^  eaeh  instruction  by  an  express  refer- 
eooe  to  the  others.    Owene  v.  Kantae  Ci^  etc  R'y  Co,^  39. 

U*  Eabtt  OAiniov  CkuiTLAiB  ov  iBSTBUonoB  AS  ^feBOBBoo^  whcu  the  in* 
itmotiona  given  at  his  request  contain  the  same  vice.  Hoseff  v.  TipUm 
Bant,  22. 

!>•  Ho  Rbvbbbal  bob  Immatkbial  Ebbob.  —  Althouob  IimBuonoirs  abb 
Xbbobbobb  as  to  what  is  necessary  to  make  a  oontraoti  yet  if  the  oca* 
tract  to  which  they  ace  applied  is  itself  void,  such  error  is  immaterisl, 
and  no  reversal  can  be  predicated  thereon.  Merekami/  D.  T.  Co.  v. 
BloA^M. 

IS.  Ybbssos— Ko  Oboukd  bob  Rxvbb8al.-*I7,  m  Vibw  or  FkBDoro  bt 
Jubt,  certain  leg^  propositions  embodied  in  requests  to  charge  become 
mere  abstractions,  their  rejection  could  work  no  injury  to  the  party 
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excepting,  and  oonstitniw  no  gnnind  for  roreniQg  tlio  verdicL 
▼.  Shaw,  412. 

14.  COUBT  IS  NOT  RnQVmSD  TO  GiTB  ImTBUOnOllfl^  THOVGB 

each  aa  the  party  is  entitled  to,  in  the  very  terms  aaked;  and  if  i 
are  aaked  for  to  which  the  party  is  entitled  are  embodied  snbrtaatially 
in  the  charge  as  given,  it  is  sufficient.    Neidiy  ▼.  ffarreB,  608. 

15.  Excxpnoii  TO  Entibx  Chasqs  or  Coukt  as  set  ont  in  the  rooord,  with* 
oat  specifying  the  errors  therein  or  the  grounds  of  exceptioii,  is  too 
indefinite,  and  cannot  be  considered.    1<L 

IG.  Whbrb  iNffTBUonoii  GivET  roB  GxTiDAiioB  or  JuBT  Mazxs  Ko  Rinai- 
XKGX  TO  Plbadhtos  in  the  case,  the  jnry  are  not  required  to  look  at  thim 
to  ascertain  how  they  are  to  find,  and  counsel  for  the  plaintiff  wiU  no* 
be  permitted  to  read  the  declaration  to  the  jury  and  argue  that  its  alio- 
gations  were  sustained  by  the  evidence  in  the  case.  To  permit  this 
would  be  simply  to  allow  an  appeal  from  the  court  to  the  jury.  EUdtim 
V.  Ma^or  etc  qf  Frottlmrg,  422. 

17.  Whxthxb  Jubt  should  Takx  wttb  Tbxm  nrro  Jubt-boom  Puuoniai 
in  any  case,  is  matter  within  the  discretion  of  the  trial  oourti  and  is  noi 
the  subject  of  review  on  appeal    Id, 

18.  Nonsuit.  —  Whbn,  upon  Closb  ov  Tbbtxmont,  PBBsniDia  Judob  In* 
xniATEs  Opinion  tiiat  in  no  reasonable  view  of  the  evidence  produced 
could  the  plaintiff  recover,  and,  in  deference  to  this  opinion,  tiie  plain- 
tiff submits  to  a  nonsuit,  and  appeals,  the  evidence  must  be  accepted  as 
true  in  the  appellate  courts  and  taken  in  the  meet  favorable  light  for 
the  appellant,  because  the  jury  might  have  taken  that  view  of  it  if  it  had 
been  submitted  to  them.    Spring*  v.  Schenck^  662. 

19.  Special  Finding  op  Fact  bt  tsb  Coubt  will  bb  Rbvbbsed  bob  Ebbo- 
nboub  Application  op  thb  Law  in  case  tried  by  court  wxtfaoat  a  Jury. 
Deaderidk  v.  Omkh,  812. 

20.  QUBSTIOw,  though  ImPBOPBB,  IP  NOT  8B0WV  TO  HAVB  BKEN  AbSWZBBB 

by  the  witness  to  whom  it  was  put,  is  not  ground  for  leveraaL    SndA  ▼• 
Niagara  F.  Ins,  C(k,  144. 

21.  Appbalablb  Obdeb. — Order  denying  defendant's  sppliofttion  for  leave  to 
appear  and  answer  is  an  appealable  order.    Read  v.  PaUermm,  877. 

22.  Objections  not  Madb  on  Motion  iob  Hbw  Tbial  are  not  notioedoB 
appeaL     Ttwner  v.  John$ont  62. 

See  AsBiONicBHTB  BOB  Bbnbrt  op  CBXDnoBs;  Common  Cabbibb^  18;  Got* 
BNANTs;  Equitt;  Bzboutobs  and  AsiinnBrBAiOBi^  6;  Libbl;  Nbw 
Tbialb;  PABXirBBBRiP,  6^  6;  Slahdbb. 

POWERS. 

PowBB  OP  Appointmbht  Oitbn  bt  Tbbtaxob  to  hib  Son  dobs  not  Av* 
tbobub  Afpointmbnt  op  F^»pbitablb  Ebiatb  to  Afpouitbi^  or  Ao 
ereation  by  the  donee  of  a  spendthrift  trusty  but  the  appointee  takes  as 
indefeasible  estate  in  fee  nnder  the  will,  he  being  the  only  member  of  a 
class  to  which  the  estate  was  limited  by  the  wiU«  where  a  testator  gave 
the  share  of  a  son  to  trustees,  in  trust  for  his  use  for  life,  "and  from 
aad  after  his  death,  then  to  the  use  of  snoh  of  his  children  and  issue,  and 
in  such  shares  and  for  suoh  estates,  as  he  shall  by  last  will  appoint^  and 
in  defiMilt  of  snoh  appointment,  then  to  the  use  of  all  of  his  children  that 
may  be  living  at  his  death,"  etc,  and  the  son  afterwards  died*  leavinf 
as  his  only  issue  a  child  bom  after  the  deatii  of  the  grandfather,  and  by 
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his  wni  appointad  to  moh  child  an  eitata  in  the  nature  of  a  oonditioiial 
foa,  mbject  to  forfatuo  for  breach  of  oondition  againit  alienation.  Ap' 
peal  qf  Pepper,  702L 

PB00E8& 

1*  Pnoom— •Nomn  by  PuBuaixioir.  ^  Aotion  to  ouoel  a  deed  ae  frandn- 
lent  ia  a  eoit  f  or  the  eetabliahment  of  a  right  to  or  againat  real  eitate^  M  ae 
to  allow  notice  to  non-resident  defendants  by  pablioation  of  snmnwws^ 
provided  by  section  3494,  Bevised  Statotes  of  MuMoari  Adame  v, 
Cewlee,  74. 

2.  PBOOias— KonxniBTPvBLioixion.— Inaotloitoesaoeladeedasfranda- 
lentk  end  to  obtain  title  to  the  land,  notioe  to  non-resident  defendants 
by  publication  of  summons  is  suffioient  nnder  the  statute,  if  it  describes 
the  land,  and  states  the  object  of  the  sait|  especially  when  collaterally 
attacked.    Id. 

B.  OmcxB  MAT  LawvuiiLT  Stop  Railway  Tbadt  iqb  PvBgoan  or  Abbbbt- 
ING  m  ENaiBBBB,  where  the  officer  haa  in  his  hands  a  writ  by  which 
he  is  commanded  to  arrest  the  body  of  such  engineer.  Johmebmrp  ete. 
R.  B,  Co.  T.  Hutu,  138. 

4.  BaoviABLT,  RxTUBN  or  Pboobbb  should  bb  Madb  in  the  name  of  the 
sheriff  by  the  depn^,  and  whether  a  retom  by  the  depn^  in  his  own 
name  ia  soffieient,  quGurt.    Brkthmue  t.  SwUom,  407. 

PUBUG  POUOT. 
8eeOoHTBA0i%  6-& 

RAILROAD& 

1.  ToKT— Lbabbd  Raxlbqab).— Railroad  company  over  aseeticiiof  whose 
track  another  company  runs  its  trains,  by  virtoe  of  aoontract^  Is  liable  in 
tort  to  the  letter's  brakeman,  who,  withont  the  fsnlt  of  himself  or  of  his 
eo-employees,  receiTes  a  personal  injury  while  in  the  performance  of  his 
dnty  on  his  employer's  train,  solely  by  reason  of  the  negligent  oonstrue- 
tion  of  the  former's  depot    Nugent  ▼.  Boekm  etc  R.  A  Co,,  151. 

&  LuBiuTT  or  LnaoB  or  Railboad  iob  Nbouobnob  or  Lubbb.  —  An  au- 
thoriaed  lease  withont  any  exemption  danse  abeolvee  the  lessor  firam  the 
torts  of  the  leesee,  resulting  from  the  negligent  operation  and  handling  of 
its  trains,  and  the  general  management  of  the  leased  road  over  which  the 
lessor  could  have  no  controL  But  for  an  injury  resulting  from  the  negli- 
gent omission  of  seme  dntj  owed  to  the  puUic^  such  as  the  proper  oon- 
struotion  of  its  road,  statifln-liouse%  etc.,  the  charter  company  cannot,  In 
the  abeence  of  statutoiy  ezeniptiQn,  discharge  itself  of  legal  responsibility. 
Id. 

1.  RaXLBOAD.  —  COTBBAHT  IBOK  LbSSOB  TO  KbBP  RoAD  IN  ObDBB  ABB  Rb- 

rAiB,  or  to  "save  the  lessor  harmlesib''  while  it  may  afford  a  means  of 

indemnity  to  the  lessor,  does  not  shield  him  form  responsibility.    Id. 
4.  Walkibo  ob  Tback  or  Railroad  ib  hot,  nr  Itbbej*,  such  contributory 
negligence  as  will  bar  a  recovery  of  damages  for  injuriss  sustained 

through  the  negligence  of  the  company's  servanta.     TVoy  t.  Cope  Fear 

etc  R.  R.  Co.,  622. 
i.  Aiamofoam  Pbbsoh  Walxino  oh  Tbaok  or  RAn.BOAP  CSomtabt  xat  bb 

TBOOBoriciALLT  A  Tbbipabbbb,  yet  if  he  usee  due  care  to  avoid  lojnry 

fkom  the  wrongful  act  of  the  oompany,  he  may  recover  damagea  for  Inju- 

ilss  thereby  sustained.    Id. 
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C  Raxlboad  Oohpant— LnoEvsK  to  Cbo«8  Tkags.  ^  Wbaa,  lor  a  aeries  ef 
yean,  the  pabfio  has  been  in  the  habit  of  eroaaxng  the  tmck  o£  itxaflioed 
eompany,  the  aoqaieeoenoe  of  the  company  in  the  poUio  nee  will  amount 
to  a  lioenae,  and  imposae  on  H  fte  duly  to  exeraee  reaaonable  care  in  the 
epMalMtt  of  iti  tnia%  ■»  aa  to  pMfeeet  tfteee  udag  the  Ueenee  f^om 

V.  Dmnr  »  Ajlwass  Ixnaam  «■  Tbqu  iv  Okabov  of  anilwmy  train  in  mo- 
tun  to  keep  a  ceaMnabla  loakonl^  aad  it  faihu*  to  de  aa  will  render  the 
eompany  liable  for  injuries  resnlting  even  to  a  trespasser  who  has  not 
hMA  fsilty  ol  eentiibafancy  negligwee  And  akheogfa  the  perssa  in- 
jnwd  was  goaty  oteaatrilintatynagiifMii<s  yet  if  the  defendant  mij^ 
have  avoided  the  injwy  hy  evdaasy  caie^  aad  did  not^ 
feesweraUa.    ItL 

•.  GBXATxn  Cabb  n  Rbquxsbd  or  Railroad  CkniPAKT  than  is  < 

Beoaesaiyin  f«iBiqgitstiaiBain  apopnlons  town,  and  sipaaiaHy  wiisn 
a  train  iaranning  out  ol  time  crnt  an  vnwnal  hoar.    Id. 

H  BmooTMKX  aw  Damaom  iqb  Ixjmr  CUvodbt  VwoKummmci  niliMd 
oon^any  is  restricted  to  aetnal  damages.    Id, 
See  CkxKMnr  OABUHBa. 

BBCBIVEB& 
wBur  LiABLB  roB  Loaa  or  Movbt  ni  an  OuBiomr.  —  When 
ey  is  in  the  hands  of  a  receiver  at  the  place  of  finsl  enstody,  and  he 
has  no  farther  duty  in  respect  t4>  it  except  to  preserve  it»  it  is  alraady  in 
oonrt»  and  he  cannot  part  with  his  cnstody  of  it  by  depositing  it  in  bank» 
save  at  his  own  risk,  withont  some  order,  leave,  or  direction  anthorimg 
hiasotodo.  AcAf  v.  JBrqy/ei^  28a 
&  OooBT  or  Bquftt  w  GaoBaxA  hab  No  QanauL  Babsbb*  and  no  bank 
but  its  leoeiver.    Id, 

1.  OBBBBAb  DbMBIT  OB  liOBBT  DT  BaVX  BT  RMBirBB  »  LbAB^  Bad  f 

fonns  the  land  into  a  ehosa  in  aotlon.   Id. 


RESfBRSBS. 

OaVBB  will  MOV  BB  RBKAlvraD  TO    RbIBBBB  SOB  RbVIBIOV  or  HI8   FlKI»- 

DDOB  aatoa  eartain  peiBf^  whioh,  it  is  alleged,  was  not  regarded  aa  very 
important  by  eoosel,  nor  given  mndi  prominence  on  the  trial,  when 
tiio  reeerd  shews  that  the  point  was  bronght  to  the  attention  of  ths 
refaea  by  both  sidsa^  and  disoosBod  by  the  coort  behfw.  Painter  v.  Sl 
Albtmt^  I86w 

RELEASE. 
L  Hbib  at  Law  mat  Rbtjabb  to  nn  Fatbbb*  for  a  i 

all  the  share  which  he  woold  otherwiae  aoqnire  in  the  latter^s  < 
his  death;  and  such  release  will  estop  such  heir  from  olaiming  any  inter- 
est in  as  one  of  the  heira  at  law  of  his  father.     Brmmit  v.  De  WiH,  909. 
S.  SiATUTB  or  Fbausb. — Rblbasb  must  bx  in  Wbitdio  when  by  it  an  heir 
at  law  relinqwshea  all  right  to  claim  the  estate  whioh  otherwise  would 
veet  in  him  on  the  snbseqnent  death  of  his  ancsstor.    Id» 
See  Co-TBiAiiOT,  7. 

RgUOlOUS  LIBBRTT. 

See  Ck)N8TrruTi0MAL  Law. 
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RBMOVAL  OF  CAUSES. 

Paum  Act  <»  Owmittm^  MabchS,  1887,  >bn9BAV0iBT  «I  ihftt  •!  March 
8,  1876,  aa  application  by  a  defendant  to  hare  an  action  removed  from 
theiftate  oofori  to  tha  Umtad  fitatea  euvai*  oo«r«  ie  fvopei:^  i«lMed,  nn^ 
leas  the  action  is  one  of  which  the  Utter  court  haa  original  j«uriid»tion. 
McNmdttc  <h.  ▼.  Bmohmd.  618. 

FaeiSB  Can  iob  Bsmotal  or  Gaima  raoic  Szaiv  to  FnmuL  Oousr 
xavDva  BBiv  Mami  oirr,  no  iomud  crder  of  removal  ia  neoeaiary.  All 
that  ia  reqoired  of  tha  atato  oaart  ia  aimply  a  aaapaaaioB  ol  farther  pro- 
ceadingB,  unleaa  thereafter  the  cause  ahoold  be  remanded  by  tfaa  federal 
«Nirt  for  a  neenmpitifln  of  jaiiadicticii.    Id. 

Mr  FwiFMLTi,  — A  ftnAaosD  Saw-xxmi,  Wskb  ■  UmusBn^  and 
haa  haen  lying  imredahBad  aieong  the  rocka  and  drifte  lor  moM  than 
lira  yean,  ia  loat  propertyi  and  wikera  the  defendant^  by  hia  agenti, 
takea  powawion  of  each  propaity,  this  right  cl  pcaaawion  ia  not  aa  loat 
by  the  log  aabaaqvMntly  drifting  ttpen  the  land  cl  a  riparian  proprietor 
•a  to  enaMe  the  latter,  aa  apeoial  bailea  of  the  traa  owner,  to  maintaia 
toplofin  therefor  against  aoeh  defendant.    Dtad^rkk  ▼.  Ouldi^  81flL 

EBSOBSSIOM. 
Sea  CoNTBAOra,  9,  IOl 

SALES. 
DuBiBB  IwALiDATBS  CONTRACT  «0R  Saub  ov  Pbofbbtt  where  the  frea 
will  of  coo  of  the  partiea  ia  conatrainad,  and  his  conaent  is  indncad  by 
threats  of  the  other  par^  to  do  him  bodily  ixgnxy,  and  the  party  whoae 
consent  has  been  procnred  by  dnress  cannot  be  convicted  of  laiweny  for 
aabaeqnently  removing  the  property  allc(ged  to  have  been  sold  by  him. 
Ikm  V.  iSto^  234. 

XO  VlST  TZTLB  USAJEB  CONTBAOT  OF  SaLI  OV  PIB8QNAL  PbOPERTT,  the 

i^^reement  mnst  ascertain  the  precise  article  to  be  delivered*  the  price 
mast  be  agreed  or  paid,  and  where  the  quantity  is  to  be  taken  from 
a  bnlk,  it  mast  ba'  aet  apart  and  delivered,  or  there  mast  be  an  agraa- 
maat  to  consider  it  »»  bdmiging  to  and  held  for  the  pnrchaaer.  One 
who  has  anteifd  into  a  mmS^  axecatoiy  contract  for  the  sale  of  prop- 
erty, without  having  parted  with  the  title  thereto^  cannot  be  convicted 
lor  staalii^  the  propadgr.    Id. 

Fraudulbnt  Pubosass  or  Goods. — Whkbs  Omi^  zhbouoh  Fsaud^ 
finaom  the  purchase  of  goods,  and  placea  them  in  the  hands  of  an 
anotioneer  for  salcb  u&d  the  latter,  in  good  &ith,  advancea  money 
upon  then^  or  incnas  expensea  in  relation  to  than,  he  acquirea  title  to 
the  goods,  and  is  entitled  to  the  protection  of  a  Aoaa/de  purchaser  against 
the  claim  of  the  Qrigxaal  defraadad  vendor*  But  he  ia  not  entitled  to 
audi  protection  i^  at  the  time  tha  goods  were  delivered  to  him,  ho  had 
Jnowledge  of  circumstances  calcnktad  to  put  a  man  of  ordinary  pmdence 
on  inquiry  as  to  whether  tha  parfy  who  intrusted  the  goods  to  him  waa 
perpetrating  a  f mnd  in  selliiig  them  by  auction,  and  he  failad  to  maka 
the  inquiry  into  the  character  of  the  transaction.    Biggkm  v.  Lod^  431. 

If,  ih  Ant  Pubohasb,  therb  bb  Ciroitmstaivgis  Which,  in  Ezeboibb  of 
CoKMOB  Rbason  A29D  pRUDBNOB,  oQght  to  put  ouo  upou  particular 
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inquiry,  he  will  be  preeuned  to  have  made  that  inquiry,  and  will  be 
eharged  with  notioe  d  ewry  fact  which  that  inquiry  woold  give  him. 
Id. 

i.  SviDOOB  or  CiBOiniasiJton  WAMBMjnaia  Just  in  the  partieohir  eaae  in 
finding  a  frandnlent  porohaae  id  gooda.    Id, 

$,  Bona  Tarn  PuscHASsn  ow  Goom,  without  Nones  ov  Oommaa  vpen 
which  hia  Tendor  haa  aoqniied  the  poaaeaaion,  win  be  prafeeeted  againBt 
the  eUim  of  the  original  vendor,  in  the  aame  manner  where  the  aale  end 
delivery  are  oonditional  aa  where  the  poaaaaaioa  haa  bean  obtained  by 
£rand.    Lmeoln  r,  Qvytm,  44!fL 

7.  Trli  of  Moktqaoeb  without  Nonon  of  Oommmm.  -^  Whbbb 
Goods  abb  Sold  on  Ck>NDinoN  that  Titlb  should  not  Vbbt  in  thevon- 
dee  until  the  price  ahonld  be  paid  in  foil,  by  monthly  inatallnientB,  and 
befofe  payment  of  the  piirchaae-money  in  foil  the  vendee  morlgagaa  the 
fooda  to  one  having  no  notioe  of  the  terma  of  the  Am><iitim>tt.i  M|a^  the 
tttle  of  each  mortgagee  mnst  be  anatained  againat  the  olaim  of  the  origi- 
nal vendor.  Bat  the  rule  ia  otherwiae  if  the  mortgagee  had  inf onnatien 
whidi  fairly  put  him  upon  inquiry,  in  which  eaae  he  ia  diargeable  with 
notioe  of  eveiy  fact  which  that  inquiry  woold  have  aaoertained.    Id, 

i.  CSouBT  OF  Equitt  WILL  NOT  Enfobcb  Stifulaxion  in  a  contraet  of  aale 
that  on  defuilt  by  the  vendee  in  any  of  the  credit  paymenta,  the  vender 
might  reclaim  and  take  pcaaeancn  of  the  gooda,  and  that  all  previona 
paymenta  ahonld  be  forfeited.    Id. 

9.  Salb  of  Pabt  of  Labobb  Kumbbb  of  Abtiglbs  of  Pbbsonal  PBoraBTT, 
NOT  DiBTiNOUiBHABLB  apoQ  the  faoc  of  the  contract,  will  be  operative 
to  paaa  title,  if,  at  the  time,  they  are  aeparated  and  understood  1>y  the 
partiea.    Carpenter  v.  Med/ord,  635. 

IOl  Vbbbal  Aobbbmbnt  ob  ^ohisb  to  Bzibnd  Tub  fob  RiBtnimB  of  Op- 
tion TO  But,  unaupported  by  a  ocoeideration,  is  a  mere  nmdmm  jmmAbh, 
and  ii  not  enforceable.  It  operatea  aa  a  mere  continuing  offiar  until  it 
ahould  be  withdrawn,  or  otherwiae  ended  by  the  person  making  it^  who 
ia  entirely  at  liberty  at  any  time,  before  acceptance,  to  withdraw;  and 
the  anbeequoit  aale  and  transfer  of  the  property  to  a  third  peraon  haa 
the  eflfoot  of  at  once  terminating  the  offisr.  ObfefWM  v.  Apptegarti^ 
417. 

11.  Affirmations  of  Vbndob  as  to  Qualrt  of  Bvodib  and  Boikbb  Sold 
BT  Him  CoNSTinrTB  Warbantt  that  they  are  aa  deacribed,  vdien  aadh 
affirmationa  are  relied  upon  aa  the  baaii  of  the  aale^  and  are  ao  under- 
atood  by  the  vendor.    Drew  v.  Edmimide,  122. 

12.  Dbfbct  in  8TBAM-CKB8T  IS  NOT  Latbnt,  whsro  it  is  readily  diseovsishle 
by  taking  off  the  cover.    Id, 

18.  Impubd  Wabbantt  that  Corn  is  Good  and  Balabi.b  Szdts  iriiera 
one  to  whom  another  haa  offered  to  aell  a  car-load  of  oocn  wrote  that  he 
would  give  a  certain  price  per  bushel  for  it»  "provided  it  ia  good,  aala- 
ble  com,"  and  the  seller  replied  that  he  would  accept  the  oflbr  **  for  one 
car-load  of  conL**    HclUmaif  v.  Jaeoby,  737. 

14.  Selueb  mat  Sub  at  Onoi^  whbbb  Butbb  Bxfusbs  to  Givb  Hon  pay^ 
able  on  time  with  security,  which  he  agreed  to  give;  and  no  demand  for 
the  note  and  aecnrity  is  neceaaaiy  where  the  aeller  requeata  the  buyer  te 
take  the  property  and  pay  for  it  aa  agreed,  and  the  latter  refnaea  te 
do  aOi    FoiUr  v.  Adams^  120. 

See  Gbowino 
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SXDUCnON. 
Bee  OBomiAL  Law. 

SHJUUFJUL 
SeeATT0B3nT%  L 

SLANDER. 

1.  Ih  SLunuB,  wblle  nutfeen  averred  in  a  epeeial  plea  may  be  taken 
adreata^  of  in  a  plea  of  not  guilty,  tlie  epeeial  plea  may  properiy  be- 
interpoeed  where  the  occasion  of  speaking  or  pablidiing  the  alleged  slan- 
deroos  words  famishes  a  defense  to  the  action.    Shadden  t.  JIfcBkoeet  821. 

S.  A  WiTNiBB  mnoEK  Oatb  zh  a  JumciAL  Pbocdedivo  n,  a8  to  hu- 
SxAnDfiim  80  Madb,  only  CSohditionallt  PuviLiaxo.  If  one  avail 
himeelf  of  enoh  position  to  maliciously  answer,  with  a  knowledge  that 
hie  answer  is  not  pertinent  or  relevant^  the  law  withdraws  the  proteo-- 
tion  it  wonld  otherwise  aiEvd;  bat  malice  in  faet  must  be  ihown  l>y  the 
plaintiif  in  an  action  based  on  snch  defamatory  statements.    Id, 

1.  SLAimiB — QuiRlOK  roB  JniiT.^  The  question  of  good  fsith  of  witness  in. 
aetion  for  dander  imputed  to  him  from  nsing  alleged  defunatory  worda- 
ae  saeh  witneas,  and  whether  the  statements  were  emplcqred  for  the  por- 
poee  of  elander,  is  for  the  jnry.    Id 

SBBCIFIO  PERFORHANGE. 

1.  Pabol  Oovtbaot  TO  Ck>NViT  Lasd  will  hot  bb  Spiciiiiqallt  Enioboid^ 
mnlese  the  defendant,  in  his  answer,  snbmits  to  perform  the  parol  agree- 
ment as  ohaiged  in  the  complainti  or  nnlees  ho  admits  it,  and  neither 
Hy  pica  nor  answer  insists  upon  the  statate  of  frands.  PiU  ▼.  if oore^  489. 

1  Althouoh  Pabol  Aobbbmbbt  to  Sbll  Land  will  not  bb  ENfOBcntD, 
yet  the  party  repudiating  the  contract  will  not  be  allowed  to  enjoy  the- 
benefits  of  permanent  improvements  pat  upon  the  land  by  one  relying 
on  the  contract  without  compensation  for  the  additional  value  arising 
firam  sneh  improvements.    Id 

V  6ncawsa  Psbiobmanob  will  not  bb  Dbgbxkd  whbbb  thb  Valub  ovthb 
&BAL  Pbopbbtt  of  whioh  a  conveyance  is  sought  is  so  small  as  to  amount 
to  little  more  than  the  usual  costs  of  an  undefended  suit  in  chancery, 
Bnless  there  are  some  special  circumstances  showing  that  the  property 
haa  a  epeeial  vahie  to  the  oompUinant    Biahe  v.  FkUkif,  888. 

STATUTE  OF  FRAUDa 

L  HaTwiTBgrAWBinrQ  Btatotb  or  Fbaups,  EvroBNCB  n  Apmimtbi^b  ob  Pabol 
^^^■■MM>P  ^  TO  Pbooeeds  o7  Salb  07  Land,  although  the  oontraet 
for  the  aale  of  the  land  was  in  writing,  if  it  was  made  subjeot  to  the- 
agreement  as  an  inducement  to  snoh  contract  Mkkad  v.  Foil,  677. 

&  XfXDBNOa.  —  Where  the  plaintiff  haa  testified  to  a  certain  agreement  rela- 
tive to  the  proceeds  of  a  ssle  of  land,  it  may  be  shown  by  a  third  party 
thai  a  certain  letter  relative  to  such  sale  was  written  to  the  pbintiff  by 
the  defendant,  and  signed  by  snch  third  party,  both  for  the  purpoee  o^ 
eorroborating  the  plaintiff  and  also  to  show  thai  the  defendsnt  reoog- 
niaed  the  plaintiff  aeintereeted  in  the  sale.    Id 

1.  It  n  NOT  Bbbob  to  Rsvou  instmotions  that  an  agreement  aa  to  the- 
proceeds  of  a  sale  of  land  is  void  becanse  not  in  writing.    Id 
Bee  Obowino  Tbbib;  Mobtoaoib;  Rblba8I,  2;  Vbnuob  abb  Vi 
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STATUTS  OP  UMITATIONS. 

1.  Statutes  or  LnciTATiONg  Bfv  4AMwr  Public  CospoBAXioirfl*  wfaetlMC 
they  are  nmnicipal  or  mere  agencies  of  the  state.  Such  oorporatunis  ara 
more  or  less  branches  of  the  ^wwmtmnt,  and  necessarily  clothed  wiih 
the  attributes  and  incidents  of  sovareigiKty;  yet  when  they  have  power 
to  sue  and  be  sued,  to  have  a  common  seal,  to  take  and  hold  property^ 
and  transact  bnaineas,  they  m^s  gorerned  by  the  same  laws  and  regula- 
tions, and  su1;)je(\ti  to  the  same  limitations,  as  natural  pecscais.  .  Wmten 
LmnaOc  AtyUtm  ▼.  Miller,  644. 

S.  Bt^rvns  o>  LimIitatiokb  Opx&ats  aoainst  Onb  Stats  whsv  Suiho  or 
TBS  Ooimn  or  AsafaXB.  Statjl — If  a  sovereign  state  enters  the  courts 
of  a  foreign  state,  she  does  so  with  no  other  rights  and  immunities  1 
Hiose  which  pertain  to  private  corporations  or  indisriduala,    A2. 

tSee  Co-i^oiAirpr,  jB;  BxBcurpBa  avd  ApmyianuTaiuv  j^  4c  Vmanm 

VsNDsi^  la 

SUBROGATIOK. 
SiTBROQAxzov.-^DxKAjiD  OF  CuiuTOB  paid  With  Bw^y  #f  third 

without  any  agrsesDent  that  the  security  shall  be  tiTfiflrH  mr  Jbspt  en 
lept  fof  the  benefit  of  such  tbiid  psspsBt  ie  ahmlnlrety  ff^^y"**«J  and 
the  doctrine  of  subrogation  will  be  applied  dily  when  the  psrtoii  iJym'Ttg 
its  benefit  has  been  compelled  to  pay  the  debt  of  a  third  perKn  in  order 
to  protect  fiis  own  aifh^  «r  t»  mmb  Jamifwm,  property.  Bmm  r,  Lhd» 
My,  4a. 

L  iuwmuTKMi  of  OtHSRtTr's  Vamb  nr  BmrD.-i-'WlMreaBnrrty'sigu 
sA  attaofameni  hsnd  •&  oooditioa  thi*  «  esttaiii  pefsen,  wttese  name 
is  written  as  eo^ligor  (herein,  shall  «gA  H  as  eo>4nx«ty,  Imt  ^fkb^ 
when  the  head  ss  pseusnted  te  him,  mfasss  to  sign  it^  and  bSs  name 
IS  ecased,  and  aaotfasr*s  substltBted  theveCor,  wiChonii  the  eoBsent  or 
4n0wM£^of  the  fiatswety,  <he  fast  that  %  ^ettais  nMhe  is  trfi  the 
bond  is  sufficient  to  put  the  parties  on  inqutry,  wid  ^le  ensure  of  that 
sane  and  snbstitBtion  «f  another  «e  ehasiges  the  eUlgBftioB  as  te  insfte  ll 
evMS  to  he  the  hnd  af  the  £rs»  «at«ty,  and  MtoasM  Mn  fi«A  cW^^ 
thckeon.    HemdiT.  JtkmtoH,  384. 

IS.  OaM^nwM  HI  Baonw^finre^  may  nnhse  attiy  ^ondilEcn  %6  ^hoerfes  in 
signing«l>ond  before  MEveiyt  and  If  n  siguaiaie,  r eyined  ••  «  oon- 
dition  to  his  signing,  ii  not  put  upon  the  bond,  he  is  not  bound  by  it.    AL 

8.  SiovATUBB  or  Bond  Dt  ^.akk.  —  A  bond  requured  to  be  filed  in  a 
ynUie^fte^whiohisai^wdisfalaBk  hyusnint^nnd  <nUwtoi  Wm^ 
other  te  be  fined  out,  fahidi  the  Mssty,  and  «h4  eOoitv  BV«hnil  hiteresl 
fa  the  SMtttt^  and  Mppoesd  nnd  cKpactsd  t»he  in  hia4oA«ek  is  not  Ihiond 
toieavvitaiiiniakepananalin^airiit.   id. 

4  PUKOEPAii  AX]>  8wHrr.-»{huBAnDs  or  Avnrr  m  wwt  to  aBStiiMMift 
beyond  whutih^lsRiuial  the  ^sn«ra«tMlyhiiif««^  fIvuCMie.  JIaii&T. 
OirlM^iSa 

4  Ut  CUas  m  ausnr  fiUMDivn  Binm  tite  Wimmnr  on  CiTMntf  of  a 
yrineyal oppeiited  lo ayartieuiar  (Mm  or  aaptuyoiunt,  tf  <he ns^Ure of 
the  employment  is  so  oha^sd  by  the  net  of  the  eiaplsyn  th^tttoriskof 
the  aoioty  is  matsriatty  altsnd  froB  whot  WW  eentSHplsfted  by  the  pefw 
ties  at  the  tian  of  enisrii«  into  ^the  bend,  the  onoly  hht  a  Hg|hft  ^  say 
that  his  obUgstiondotsnotoartandtoenshaitsindatoUofthmiB     Ee. 
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gVffd  miul  be  Iwd  to  11m  intention  of  the  partiM  vlitt  iJie  bond  ^^ 
entedy  end  wfaaterer  lute  win  shed  light  npontiieqiieetUn  of  intention 
may  be  ooneidered  in  oonctrning  the  bond.  Id. 
•i  CBAHOBiREifPLOTiixraoFBAHxOLBBxfromthetofeiiifltwtbook-keepi^ 
to  note-teQer  inrolyee  a  material  inoretae  of  riik  to  the  enzety  on  hia 
bond,  oonditioned  for  the  honeet  and  faithful  perf onnanee  of  his  dntiea 
aa  a  olerk  of  the  benk»  and  rdeaaea  enoh  aorety  fkom  hia  oWigatioii  vn- 
derthebond.    Id. 

SeelmoLTaiiCT;  Subbooazidii. 


TELBaRAPHS. 
tTif.iBBAiiii— DiMAOia.— It  ii  bate  waiopiblei^niiiimint  that 
tte  fanportanoe  of  a  cipher  meenge^  and  of  iti  apeedy  aa  well  ea  aeon« 
fate  tranemimrion,  ehonld  be  made  known  to  the  zeoeiring  opeEator,  if 
tte  oompany  is  to  be  held  reeponaible  for  aerioaa  damagei.  OiiaoaY. 
Wukm  Unhm  Tel  Co.,  590. 

ft  OwiHTiOiR  THAT  MB88AaBBBBjffBATii>.---Uimpartanoe  of  telegram  doei 
not  appear  on  iti  tBiee,  as  in  oiaeof  adpher  mmiege^  andaparty  chooBoe 
to  lend  a  single  nnrepeated  message,  when  at  a  small  additional  expense 
a  mistake  oonid  be  aroided,  it  should  be  at  hia  own  risk,  in  the  abesnoe 
of  gross  and  inezonsaUe  negligenoe  on  the  part  of  the  oompany  and  ita 
anranta.    Id. 

tL  TnaoRAM^MxASUBBOFDAMiaia. — If  it  be  assumed  that  analogy  exists 
between  oairiers  of  goods  and  pablio  eaniers  of  messages  aa  to  respon- 
aibility,  it  by  no  mesne  follows  that  the  loss  of  a  bargain  made^  or  which 
might  haye  been  entered  into»  from  which  profit  would  haye  resolted, 
can  be  yisited  in  damages  apon  a  caxrier  ni^nf oimed  of  the  pnxpoee  or 
importance  of  the  communication.    Id. 

4  XiuoBAPH  CoxPAirr  HAa  Ko  Atjthobxtt  ob  Aobmot  tbom  Psbboh 
8Bin>xvo  OB  TO  Whom  ▲  MBaaioB  is  Sbkt  to  make,  modify,  or  alter  eny 
agreement  or  proposition  to  boy  or  aell  contained  in  themesssge  receiyed 
or  transmitted,  or  to  bind  a  person  sending  or  receiying  each  message. 
Pegram  y.  W.  U.  TtL  Co,,  667. 

I.  EuLB  ov  Damaobb  vob  Kbguobnob  in  Tbikbhibbion  or  Tblbgbam  is, 
that  sender  is  entitled  to  recoyer  nominal  damages,  and  snch  snbstsntial 
damages  es  he  has  snstained  which  were  natnzally  the  proximate  oonse- 
qnenoe  of  the  wrongfnl  act;  bat  damagee  cannot  be  recoyered  which 
may  haye  been  the  conBeqnence  of  secondary  and  remote  canses  indi- 
rectly growing  oat  of  a  breach  of  the  contract.    Id. 

C  DHUOBS   OAMVOT  BB  BjWOyBBBD  rOB  AkOUHT  or  JUDOMBBT  ObTAIBBD 

wt  BaoBnrBB  or  Tbuobam  aoaihbt  Sbnpkb  for  injary  sustained  by 
Bobh  receiyer  by  reason  of  the  false  transmission  of  a  message  by  tele- 
gmph  company,  although  the  company  was  notified  by  the  sender  to 
appear  and  defend  that  action,  and  to  aaye  him  harmlBss>  and  the  com- 
pany fidlsd  so  to  da  /d. 
I.  Bust  or  Aomui  kob  DAMiaBi  aoaibct  Tblbgbaph  Cokpavt  exista  in 
behalf  of  person  to  whom  telegram  ia  sent  for  his  pmannal  benefit^  when 
tfaioagb  negligence  of  the  company  the  telegram  is  not  promptly 
mitted end  deliyered.  WadMwriK^.  W.  U.  Td.  Opi,  8M. 
Ax.  Br.  Bar.,  Vol.  TL  —OS 
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8.  Damages  vbebx  Telegram  KEGLioxirTLT  Failed  to  be  Dtslttekkd  o 

FOB  Personal  BEmEnr  or  Recbivsb,  and  does  not  Involve  Ques- 
tion or  PxciTNiART  Loss.  —Where  a  telegram  was  eent  to  a  sister,  con- 
taining information  of  the  serious  illness  of  her  brother,  and  subsequently 
another  one  was  sent  informing  her  of  his  death,  and  by  reason  of  the 
negligence  of  the  company  was  not  promptly  delivered,  and  the  brother 
was  deprived  of  that  attention  at  her  hands  which  he  would  have  received 
but  for  such  negligence,  and  she  is  in  consequence  unable  to  make  prep- 
arations for  his  funeral,  she  is  entitled  to  damages  for  the  wrong  and 
injury  done  to  her  affections  and  feelings.     Id. 

9.  Telegraph  Company  is  Liable  in  Damages  to  the  party  aggrieved  under 

sections  1541  and  1642  of  the  Tennessee  code,  and  the  act  does  not  dis- 
criminate between  messages  appertaining  to  matters  pecuniary  merely, 
and  those  where  a  telegram  is  sent  for  the  receiver's  personal  benefit.  Id. 

10.  Telegrams.  —  Condiiion  that  Sender  will  not  Claim  Damages  for 
errors,  delays,  or  omissions,  "happening  from  any  cause,"  is  unreason- 
able and  void.  Whether  such  conditions  are  reasonable  or  not  must  be 
determined  with  reference  to  public  policy  rather  than  private  contrsct. 
Fowkr  V.  W.  U.  TeL  Co.,  211. 

11.  Tsleorafh  Companies  are  not  Common  Carrikbb  in  the  strict  sense  of 
the  term,  although  engaged  in  a  public  employment,  and  are  bound  to 
transmit  for  all  persons  messages  presented  to  them  for  that  purpose. 
Id. 

12i  Tblbgrapb  Companies  do  not  Insure  Absolutely  thb  Sate  and  Ao- 
OURATB  Transmission  or  Messages  as  against  all  contingencies,  where 
there  is  an  absence  of  a  contract  or  regulation  modifying  their  liability. 

/A 
18.  Telxqrafh  Companies  IN  TRANSMimNo  Messages  ARE  Bound  TO  Eter- 
oibb  Ordinary  Care,  and  should  be  reeponsible  for  any  negligence  or 
unfaithfulness  in  the  performance  of  their  duties;  they  are  bound  to 
have  suitable  instruments  and  competent  servants,  and  to  see  that  the 
service  is  rendered  with  that  degree  of  care  and  skill  which  the  peculiar 
nature  of  the  undertaking  requires.     Id. 

14.  Liability  is  not  Imposed  on  Telegraph  Company  in  TRANSMrmNo 
Messages  for  want  of  skill  or  knowledge  not  reasonably  attainable  in 
the  Bxtf  nor  for  errors  or  imperfections  which  arise  from  causes  not 
within  its  control,  or  which  are  not  capable  of  being  guarded  against. 
Id. 

15.  BviDENOE— Burden  or  PRoor. — JE^rdia  Facie  Case  is  Made  out 
against  Trlsorapb  Company  when  it  is  shown  that  the  message  which 
the  company  undertook  to  send  was  not  delivered,  and  that  damage  has 
resulted,  and  the  burden  of  proof  is  then  thrown  upon  the  company  to 
show  the  exercise  of  ordinary  care,  and  that  its  failure  to  transmit  and 
deliver  the  message  was  not  caused  by  Its  favlt  or  Bc^^igsiioe^  or  ttat  of 
its  employees.    Id, 

THEATERS. 

Statutes— Construction.  ^Pebiormancb  or  Qfiba  is  Tbxaxrioal  £x- 
HiBinoN,  within  the  meaning  of  Pennsylvania  act  of  April  16^  1840^ 
and  other  subsequent  acts,  providing  that  no  ''theatrical  exhibition'* 
shaU  be  allowed  in  this  state  without  a  lioenas  first  obtained,  fixing  tho 
price  of  such  license,  and  providing  for  the  maiuMr  in  wUflh  H  inaj  be 
obtamed.      Bell  v.  Mahn,  786. 
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TBISPASSL 
1.  JmNanHT  IV  Tbhtim  11  ]Bvi»n€& -- Ih  Aonov  or  Tb^ 

te  an  mmmft  tad  hMwy,  to  noofrar  damaget  for  an  injury  reoeived 
'  dpiing  a  eontrofOE^r  oonoaniing  tho  Uqation  and  erootion  of  a  lino  fenoe» 
a  loonar  jndgment  in  tragpiM  in  favor  of  defendant  in  an  action  bronght 
by  plainti£r0  father  againat  him  for  tearing  down  a  portion  of  anch  fence 
la  inadniifaible  in  eridenoe^  aa  enoh  Judgment  ia  not  oonolnBiTe  evidence 
In  faTor  of  defendant,  either  of  title  to  the  fenoe,  or  to  the  land  inclosed 
by  it  .It  only  determinea  hia  non^-liability  in  dainagea  for  tearin^^  the 
feooe  down,  but  doea  not  eetabliflh  hia  right  to  rebuild  it,  Faheif  t. 
OrvU^»  d06w 
&  Tbupabb — EviDENCB  ov  GooD  Charaotkb  InADMisaiBLS.  -<-In  an  action 
of  treapaaa  for  damagea  for  an  assault  and  battery,  evidence  of  the  good 
ohanoter  of  defendant  ia  inadmissible  as  his  character  is  not  in  issue. 
Id. 
t.  Ih  TaHPin  iob  Pkbsonal  Imjubt,  all  ciroumstancea  of  the  transaotion 
may  be  ahown  un^er  tiie  general  issue  to  have  such  effect  as  they  de» 
aerve  in  determining  thi^  verdict,  by  mitigation  or  otherwise.  SfOner* 
1amiT.Ingatt8,232. 

4  TBiaKAfla^LUJBILITT  lOR  JjAlfLEBSSWiBB  OF  OmCSB  IN  EZSOCTTIMO  TbO- 

OBHU  — A  pvty  emplojpng  an  officer  to  execute  lawful  process  can  only 
be  held  liable  jointly  for  the  trespass  and  lawlessness  of  the  officer  in 
executing  the  prooeas,  when  ft  i^  shown  that  he  ordered  or  encouraged 
sneh  lawleaanesa  and  then  he  is  liable  ^  the  extent  of  bis  own  misoon* 
duct  because  he  la  actually  a  trespasser.  Id. 
fL  TBUPiaa.  — One  who  employs  another  innocently  for  a  lawful  purpoao  ia 
;not  liable  for  his  tre8passe&  ancl  not  liable  for  aggravated  and  wanton 
wrtog-doing'  in  such'  danulges  as  would  be  assessed  against  him  if  ha 
sanctioned  it.     Id, 

6.  051  13  NOT  TRXSPAfisin  TOR  ^licPLOTiNO  OFFICER  to  oxecute  lawful  pro* 

cess.  ^  1^  ia  his  rightso'to  do,  and  the  officer  is  bound  to  perform  the 
duty,  and  cannot  be  blamed  for  doing  it  in  a  lawful  manner.     Id, 

7.  AoBNT  OF  Lessors  of  Piano,  Wuo  OBTAiNr  Entrance  into  LEflBXi'i 

House  bt  Falsely  REPRESENTiNa  that  He  Wanted  to  Titne  ^iano^ 
when  he  intended  to  and  did  remove  it,  using  no  violence  in  so  doings  ia 
not  guilty  of  a  trespass,  nor  is  the  taking  unlawful,  when  the  oontraot 
between  the  parties  provided  that  upon  default  of  payment  of  any  in- 
stEdlment  of  rent  the  lessee  should  risdeliver  the  piano  to  the  lessors  or 
their  aUt&ori2ed  agent,  '*  or  permit  tbei^  agent  to  enter  into  and  i^ott 
,  any  premises  where  said  piano  may  be,  and  without  let  or  hindranoa 
take  away  the  same  **;  and  no  exhibition  by  the  agent  of  any  written 
authoriljy,  nor  any  previous  demand  for  the  piano,  the  inataUmeuta  of 
rent  hailing  previously  been  demanded,  is  necessary.  North  T.  WHBdnui 
095. 

See  Oo-TENARor,  7. 

TROVER. 

1.  Damages  for  Conversion  of  Propebt7,  in  Good  Faith  aed  wsbr  a 
HissAKX  AS  ;to  hb  Owker's  Rzohts,  are  not  measured  by  the  highest 
market  prioe  up  to  the  day  of  the  triaL  In  such  a  case,  the  duty  of  the 
injured  party  is  to  repuxchaae  the  property  in  a  reasonable  time;,  and 
whether  he  does  so  or  not^  hia  damages  cannot  exceed  the  higheat  price 


Digitized  by 


Google 


9A0  Index. 


r«Mu;hMl  within  a  reMonablo  tisw  after  bt  has  kwned  of  i 
Wright  ▼.  Meiropo«$  Bank,  356. 

f.  What  u  a  Rkabonablk  Tims  in  which  person  w^ose  itock  has  heen  oon- 
rertod  by  one  acting  in  good  faitii  dioald  repnxchase  stock  of  like 
amount  to  fix  the  measnre  of  damages  is,  when  the  &ets  are  mdis- 
pnted  and  different  inferences  cannot  reasonably  bo  dzasm  from  the  mas 
facts,  a  qnestion  of  Uw.    Id, 

t.  Intent  with  Which  "Wbosowul  Act  is  dooe,  by  wUdi  a  party  la  de- 
prived of  his  property,  exoept  when  mab'cions,  is  of  Httla  oonaeqiieBoe  if 
the  act  is  done.  It  is  the  effect  of  €he  act  which  cooatHiiteo  tbs  oenTsr- 
sion.     Oibbona  ▼.  Farwellt  901 

4.  Trotbb  and  C0NTXB810N.  —  Whxrb  Onb  Wbongvullt  Omvaata  Pbop- 
XBTT  AT  Tms  UNDIB  IiBVT  on  exocntion  process,  and  aflerwards  satis* 
fies  the  execution  by  beooming  the  purchaser  of  the  indgssent  under 
which  the  prooess  issued,  the  property  is  thus  released  from  tha  oostody 
of  the  law,  and  its  owner  ia  thereafter  in  a  position  to  m^tnfaiiw  trorer 
against  the  wrong-doer.    MeNair  ▼.  WHoox^  799. 

Bi  In  AonoN  iqb  Contxbsion  aqainbt  OnrciB  Who  had  Avtaobnd 
Taort  itm  Crsditob  of  SBiLkBv  it  n  No  Ddbnbb  tsat  Sau  was 
UvLAWFUiXT  PuBOKABBD  by  tho  plaintifl^  an  inspector  of  customs*  con- 
trary to  tho  Beraed  Statutes  of  tho  United  Stotes,  section  2838b  ^Hiich 
provides,  under  a  penalty,  that  no  person  in  that  branch  of  publio  ssmoe 
shall  "own  any  vessel,  or  interest  therein.''  The plaintifTs  possession  was 
his  title  against  the  officer.    Bflss  ▼.  rtefotv,  19S. 

8ee  BAnjoNTBb  1|  OcnoroN  Oawhim^  1^-17. 

TRUSTS. 

1.  Tbubtu  will  Tazb  Lmil  Braxi  in  Fn^  chodoh  Jjmbmd  10  Hm 
without  thn  Wobd  "UmBfl,"  if  the  trust  whieh  ha  la  Id  axaonta  be  to 
the  citM  gas  truH  and  his  heirs.  Hie  words  of  limitBtien  mast  ban  be 
treated  as  applying  to  the  l^gal  as  well  as  to  tho  aquitabla  estatSb  for  to 
•otherwise  construe  them  would  deprive  the  tmslsa  of  power  to  aaaenU 
hiatrust.   Meliekv.  PidcockWl. 

%  A  Lmal  EsiATi  IS  OoNvxRTKD  INTO  AN  Equzeabu  Qhh  bj  tbo  statutes 
of  New  Jersey  in  favor  of  the  ctftel  que  tnut  wfaonorar  an  eatsta  is 
granted  to  one  person  for  the  use  of  another.    Id. 

1.  PABXII&  —  In  A  Suit  Bxlatino  to  thb  Bbbidc7ABT  'Bkusm,  bH  penans 
interested  in  the  residue  must  be  made  psrties.    Read  v.  Patteram,  977. 

4b  Whibb  TnuNnEis  havn  a  Dibobitiqn  to  do  or  not  do  a  Pashoolab 
Tbino,  courts  of  equity  will  not  command  or  prohibit  the  axeroise  of  the 
pewar,  if  the  conduct  of  the  trustees  is  in  good  faith,  and  not  faflaanced 
by  ifflproper  motives.    Id, 

%,  Osinw  ov  Equitt  mat  Makb  an  Allowanob  out  ovthb  Inoqhb  or  a 

TbUBT    EffTATB  SOB   THB   SUPFOBT  OF  AN  InVANT   CbSTUI    QUB   TBUII^ 

though  the  instrument  creating  the  trust  oontains  no  provision  for  main- 
tim"»o*»  and  directs  that  tho  interest  shall  accumulate.  In  making  ■ooh 
allowance,  the  court  will  be  controlled  by  the  amount  of  the  Infsnt'a  ea- 
tate^  and  the  expenditure  required  for  the  maintsnaaoe  of  the  InfuKt  in 
Ua  station  and  condition  of  life.  Id. 
C  IhMaanoN  or  a  TBuaroBBHrauTiNOTHBABroPHTorlNOCMiBtDaBAj* 

PUBD  TO    THB   SUPTOBT  OV  AN  InVANT  WILL   BOT  BB  OOBTMUBP  bj 

a  aoort  of  equity  if  the  trustee  haa  exeraiasd  a  diasiatioB  wtttti  tta  Han 
of  a  aoand  and  honeet  axaention  of  the  traat    /dL 
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7.  GoNDVCT  ov  ▲  TEmraa  n  thb  Exjwutioh  of  BmcBBnoHABT  Powxbs  will 
be  ezamined  by  a  ocmrt  of  equity,  for  the  purpose  of  determining  whether 
he  bee  abiued  his  tmst  by  acting  beyond  the  limits  of  a  sound  and 
honest  ezeoatian  of  the  tmst;  and  the  court  will,  in  a  olear  oase»  remove 
the  trustee  and  aaBome  the  execution  of  the  tmst.  Id, 
See  MoBTOAOBB,  1;  FKBPKruiniB,  1. 

DNINOOBPORATED  SOCUETIES. 

1.  HunrAL  Aid  SoonETr.  ^  AcnoK  at  Law  will  Lis  aoaihbt  Mutual  Aid 

Socnrr  io&  Failusx  to  Make  Assbssmkrt  to  pay  benefits  as  stipnlated 
in  the  certificate  of  membership,  npon  a  declaration  aHeging,  with  other 
proper  averments,  a  failure  to  make  the  assessment,  and  averring  that  if 
such  assessment  had  been  duly  made  it  would  have  resulted  in  the  col- 
lection of  the  maximnm  sum  payable  under  the  certificate,  and  claiming 
that  sum  as  damages  for  such  fsdlure,  and  the  plaintiff  would  be  entitled 
to  recover  what,  upon  proof,  he  could  show  such  assessment  would  have 
yielded  if  it  had  been  duly  made.    Eamshaw  v.  ^«»  MuL  A .  8oc,  460. 

2.  GOHTRACT  LdOTATION.— WhERS  CSRTinCATB  OF  MbMBESSHIF  OF  MuTUAL 

Aid  Soomrr  Pbovidss  that  suit  for  the  recovery  of  any  claim  under  the 
certificate  must  be  commenced  within  six  months  after  the  death  of  the 
assured,  and  that  failure  to  commence  such  suit  within  the  time  specified 
would  be  a  waiver  of  all  rights  and  claims  under  the  certificate,  and 
within  that  time  an  injunction  enjoining  payment  to  the  beneficiary 
prevents  him  from  bringing  suit  until  after  the  expiration  of  the  six 
moaths^  such  contract  bar  is  absolutely  removed,  and  cannot  be  revived* 
and  suit  may  be  brought  at  any  time  within  the  period  prescribed  by 
■tatate.    Id. 

VENDOR  AND  VENDEE. 

L  UmLAXSBAL  CoinBACT  IN  WsiXINO  SUfFLT  GiTIBO  OPTION  to  pozohase 

land  within  a  q^ecified  tim%  for  a  given  prioe^  is  binding  upon  the 
par^  only  who  signs  it»  and  is  binding  upon  him  only  for  the  time 
stipulated  for  the  exercise  of  the  option.    CoUman  t.  Afpkgarlk,  417. 

&  DoCraONB  OF  REAaOWAKI.E  TdOE  AfPLUS  to  an  AaBSBMSNT  A8  TO  THB 

Bbooctxib  of  a  Salb  of  Land  #here  no  time  is  specified;  and  when  it  is 
stated  in  sneh  agreemsnt  that  the  land  shoold  be  sold  within  the  plain- 
tiff's ''lifetime,"  it  should  not  be  limited  to  a  shorter  time.    Mkhaelr. 

%  AbONCN  of  WoBIM  of  LfHBBrrANOB  IN  BZBOUTOBT  CONTBAOr  TO  CON* 

▼BT  Land  will  not  Pbbvbnt  Passino  of  Feb,  but  equity  will  supply 
the  words  where  the  ocnsideiation  paid  or  other  circumstances  evince 
that  no  less  than  a  fee  was  intended;  although  in  a  conveyance  the  word 
''heirs"  is  a  term  of  art»  and  indispensable  to  cany  a  fee.  PhilHp§ t. 
BwcHUbf  vol. 
4  OoNSTBUOnoN  OF  Infobhal  Instrumbnt,  Transfbbbino  Intbbbst  in 

RbAL    BbTATI^    A8    COKYBTANOB^    OB    AS   EZBCUTOBT    AOBBBMENT    TO 

CoNYBT  ONLY,  depends,  not  upon  any  particular  words  and  phrases  it 
may  contain,  but  upon  the  intention  of  the  parties,  derived  from  the  in- 
strument itself,  and  when  that  is  doubtful,  from  the  circumstances  at- 
tending its  execution;  and  in  determining  this  intention,  the  first  rule  is 
to  inquire  whether  the  language  imports  a  present  conveyance,  or  con- 
templates a  further  assurance  to  pass  the  title.    Id, 
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5.  iNflrrRUMSirr  »  to  Bi  GoiiarrBuxD  as  Exxcutobt  AoBxncEin*  to  Ooht^, 
where  ihe  owner  pf  land  dated  and  signed  a  writing,  not  nnder  seal*  to 
the  effect  that  **  i  do  herbjr  agree  tht  Jonathan  Phillips  shall  ha^o  iho 
land  wich  he  b  position  of  now  for  labor  he  don  for  me  orer  age  and  this 
shall  be  his  wrecept  for  all  my  writes  and  claims  against  the  land."  Id, 

%,  WBiTTBif  Contract  to  Convey  Land,  to  Satisft  Statute  of  Fratjim^ 
MUfirr  BS  IN  Soke  Sknsb  ScstaInino;  bnt  it  is  soffioient  if  the  land  bo 
described  as  that  which  the  Tendee  "  is  in  possession  of  now."    Id, 

7.  Vendor's  Intkrjebt  in  Lands  Cqntraotxd  to  be  Sold  is  Bound  bt 
Lien  or  Judoment  recovered  against  him  while  the  oontzact  is  nnazo> 
cnted,  to  the  extent  to  which  it  is  nnezecnted.   Kinporta  v.  Boifnton,  706. 

t.  Assignment  bt  Vendor  6t  Lands  is  in  Legal  Bmor  Mortoaqe,  leav- 
ing in  him  a  right  of  redemption,  when  it  is  of  his  claim  for  the  unpaid 
purchase-money  of  the  lands  contracted  to  be  sold,  '*  together  with  all 
my  interest  and  legal  estate  in  the  land, "as  collateral  security  merely.  Id, 

9.  Vendor's  Rioet  of  Redemttion  is  Bound  bt  Lien  of  Judgment  sufass- 
quently  recovered  against  him,  where  he  makes  a  contract  to  convey  tlM 
lands,  and  assigns  his  claim  for  the  unpaid  purchase-money,  "togetiksr 
with  all  my  interest  and  legal  estate  in  the  land,"  as  oollatQral  Beoorityi 
thus  creating  a  mortgage.    Id, 

iOl   ^iERE  RbOOVERY  of  JUDGMENT  BT  VENDOR  AGAINST  VbNDO  IN  EjlOT- 

MENT  TO  Enforce  Contract  for  Sale  of  Lands  does  kot  Rendbr 
Vendee's  Possession  thereafter  Adversb  and  hostile  to  the  vendor^ 
so  as  to  set  in  motion  tiie  statute  of  limitations,  no  prooeadings  having 
been  taken  to  enforce  the  judgment.    BemytU  v.  Morrimmt  711. 
See  Spbgzfio  Periormanob;  Statutb  of  FRAirsa. 

WAREHOUSEMEN. 
Bajlbb  -—  Dbobeb  of  Caqx.  —  Warehousb^ian  Holding  Goods  of  AvoimEE 
▲T  HIS  Rbqubbtt  and  wiTHoijT  PROFIT  is  not,  iu  case  of  imminent  dan- 
ger from  fire  tci  warehouse  in  which  they  are  stored  toge&er  with  other 
goods,  bound  to  act  upon  the  suggestion  of  the  owner  as  to  the  best  means 
of  savfaig  the  goods.  If  an  honest  and  reasonable  effort  is  made  in  good 
faith  by  the  war^onseman  and  his  servants,  suggested  at  the  time  as 
tile  best  line  of  aotiMi  t6  be  pursued,  it  exonerates  him  from  Uabfli^ 
fbr  loss,  although  it  subseqtiently  appears  that  a  diffismt  oouxsa  Would 
have  been  better.    TiurenMn^y.  Vnhninglm  Ht,  B.  R.  Ob^,  602. 

WARRANTY. 
See  Sales,  8,  9. 

;  ;         '    ^AtEES, 

1  Rule  for  DIstbibution  of  Alluvial  AfKnuDOOir  Fobmbp  on  Lands  Bob- 
DBRiNG  on  tTNNAViGABLB  Riv^  owued  by  ootermlnoos  pioprietors,  is 
to  extend  the  side  lines  of  .each  owner  to  the  nearest  river  bank,  giving 

^      to  each  that  part  of  the  accretion  formed. in  front  of  his  own  land.    H^ 

,      hard  V.  Manwell,  UO.  / 

1  Navigable  Waters.  —  Although  rivers,  lakes,  ^tc.,  are  not  strictly  publio 
waters,  yet  if  they  are  navigable  in  fact  tl^  public  hare  a  right  to  their 
use.  Such  waters  are  treated  as  pubGd  Jwi9  in  so  fav  as  they  may  bo 
properly  used  for  the  purposes  of  navigation  in  thair  natoral  state. ,  AMs 
V.  Narroioa  I,  Club,  618. 
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1.  OwNXB  or  Bbd  to  Bivxb,  xra,  Katigabui  ih  Faot  may  use  iho  land 
and  whaterer  la  incident  to  i^  including  water  over  it»  in  any  lawful 
way,  bnt  may  not  in  ao  doing  impede  or  materially  interfere  with  navi- 
gation.   Id, 

4b  Indictmknt  ro&  Obstbuctino  Kavioablb  Watxrooubsb  must  charge  that 
aach  obatruction  waa  not  "for  the  pnq^oee  of  ntilizing,"  otc.,  where 
atatnte  prohibita  the  willfal  obatmcting  anch  watera,  "exoept  for  the 
purpose  of  utilizing  water  aa  a  motive  power."  But  obatmcting  watera 
navigable  in  fact  ia  indictable  at  common  law,  however,  nnder  the  com* 
mon-Iaw  form.     Id, 

h.  BnDBNCB.  —It  is  acrr  Kegessabt  that  OBSTBUonoira  in  thb  Wat  of 
Hatiqation  should  havb  Actually  Intebfkbbd  with  ob  Donb  It 
Ih/vbt  to  Ren  deb  Them  a  Nuisance;  it  ia  auffioient  if  navigation 
waa  thereby  rendered  leaa  convenient,  aecnre,  and  ezpeditioaa.  So  iron 
poeta  aet  in  bed  of  navigable  river  may  obatmct  navigation,  although  no 
veaael  haa  sustained  actual  injury  therefrom;  and  evidence  that  some 
particular  veasel  had  suffered  harm  ia  not  required.  Id* 
See  KASEMHTfTa,  1,  2. 

WAYa 
See  iNJUVonoNSy  1. 

WILL& 

1.  Subsobibino  WmrBBBS  to  a  Will  must  Sbb  thb  Tbbxatob's  Sio- 
HATiTBa  at  the  time  when  they  atteat  it.  It  Is  not  soAoient  for  him 
to  send  for  the  witnesses,  explain  that  he  wanted  them  to  sign  his  wiU, 
and  obtain  their  signatures  as  attesting  witnesses,  if  the  will  is  ao  folded 
that  they  cannot  see  whether  he  has  signed  it  or  not    In  re  Madoag,  409. 

t.  CmraKBUonoN.^A  devise  to  teetator'a  wife  "aa  Icng  as  she  ahall 
lemain  unmarried  and  my  widow,  but  on  her  deoeaae  or  marriage,  then 
what  may  remain  I  give  and  deviae  to  my  aon,  C.  H.  In  case  my  aon, 
€1  H.,  ahould  die  without  children,  then,  after  my  wife'a  death  and  my 
ion's  [death,  to  A.  S.,  my  brother's  son,"  gives  to  0.  H.,  <m  the  testa- 
tor's decease,  a  veated  remainder  in  fee,  limited  upon  the  life  eatate  of  hia 
mother,  aubject  to  be  defeated  by  hia  death  without  children,  in  which 
•rent  the  remainder  veata  in  the  teatator's  nephew,  A.  8.  Avajft. 
JBvertUf  vOo. 

1.  Gbvbbal  Wobds  in  Will,  FoLLowmo  aitbb  abo  Coutlbd  with  Wobim 
or  Ldoted  SiQNinoATiON,  are  reatricted  to  the  aame  elaaa  of  things  as 
the  former,  except  where  such  general  words  are  in  a  rosidnary  dause. 
The  clause,  "All  my  peraonal  gooda  and  ohattela  on  aaid  premises  at  the 
time  of  my  deoeaae,"  will  not  therefore  paas  promissory  notes  and  money 
of  the  testatrix  on  the  premiaea  at  the  time  of  her  deoeaae,  the  dauae 
being  preceded  by  the  worda,  "with  my  houaehold  furniture,"  there 
being  alao  a  reaiduary  clause  in  the  will,  and  the  amount  of  money  and 
notes  kept  on  the  prenuses  not  being  definite,  but  often  varying  with 
varying  circumstances.    Peadeif  v.  Fldcher,  103. 

C  Pabol  Bvidbbob  Auithdb  thb  Will  is  admissible  lor  the  purpose  of 
showing  that  certain  of  the  testator's  children,  who  did  not  receive  any- 
thing under  the  will,  were  intentionslly  omitted.     Whittemare  v.  Jte- 
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6.  CoKSTEuonoN  Of  Wnx— Lm  Bstatb— ATrrBORixTTO  Sell.— A  wife 

takn  only  a  life  estate  in  the  realty,  with  a  gift  over,  nnder  a  daiue  of 
a  win  which  provides  as  follows:  "I  ^ve  to  my  wife  the  use  and  re- 
mainder of  my  property,  both  real  and  personal,  during  her  natorsl  life- 
time, and  after  her  decease  it  is  to  be  eqnaUy  divided  between  my 
children;  the  real  estate  to  be  sold,  if  thought  advisable  ";  and  the  Issl 
oUnse,  providing  for  a  sale  of  real  estate,  is  not  effective,  no  power  of  sale 
having  been  conferred  by  the  testator  on  the  executor  or  any  traiAee,  bat 
the  land  can  be  sold  only  by  the  persons  to  whom  it  belongs.  Id. 
•.  Will— WHsniXR  Gnrov  PxBaoNAL  Pbopvbtt  sob  a  Lmmii^  wbh 
▲  OxVT  ovXR,  IB  ABSOLUTk  OB  Othkbwisx  depends  upon  the  nature  d 
the  property,  as  to  its  being  perishable,  or  merely  of  articles  whidi  may 
depreciate  by  nsing,  and  also  npon  other  circnmstances.  Where  the  «ss 
of  money  is  given,  the  gift  is  of  the  interest  only,  and  seenrity  nrast  be 
given,  or  a  trustee  appointed,  of  whom  a  bond  would  be  required.  All 
rules  may  be  changed*  according  to  eircumstances,  as  a  court  of  eqni^ 
may  deem  proper.    Id. 

7.  Dbtibb  to  Hatubal  DAuoBim  or  Tvtaivb,  axd  to  hxb  Jumxodutm 

OHTLPKBTf  by  a  deceased  friend  of  the  testator,  is  not  illegal,  nor  is  it 
made  so  by  any  illicit  intercouree  between  said  daughter  and  one  of  the 
testator's  executors,  when  there  is  no  proof  to  charge  the  testator  with 
knowledge  of  such  intercourse,  or  to  show  that  he  in  any  way  enoour- 
aged  or  promoted  it»  and  where  his  will  makes  no  provision  for  the  car^ 
rying  on  of  such  interoourse^  er  for  the  maintenance  of  any  offipring 
that  might  result  therefrom.    SmUk  v.  Du  Boae^  260. 

ii  Will  cannot  be  Sxt  Abidb  vob  Allbokd  MisBXFBB8BirrATioN8»  unless 
the  representations  are  proved  to  have  been  false;  and  for  the  court  te 
so  diarge  the  Jury  is  not  error.  But  to  bhaige  in  addition  that  the  repre- 
sentations  must  be  proved  to  have  been  made  in  bad  faith,  and  for  the 
purpose  of  procuring  the  will,  is  erroneous.  Where,  however,  the  issue 
Mtually  presented  in  the  case  was,  whether  or  not  the  representatioos 
were  false,  where  other  portions  of  the  diaiige  limited  and  explained 
this  instruction,  where  the  conrt  instructed  the  Jury  that  if  the  repre- 
lentations  were  false  the  will  should  be  set  aside  and  declared  void,  and 
iHiere  the  evidence  in  the  case  proved  that  the  representations  were  not 
false,  the  verdict  wiU  not  be  set  aside  on  that  account,  it  being  altogether 
probable  that  the  jury  could  not  have  been  misled  or  confused  by  the 
nse  of  the  terms  employed.    Id, 

9.  Will— Ck>NTiNGSNT  LnoTATiOHB^PABXEnoa.^ Where  testatrix  de- 
vised land  to  certain  of  her  children,  with  a  provision  that  npon  the  death 
of  either  without  heirs  the  portion  of  the  child  so  dying  should  go  to  the 
survivor,  the  time  when  the  oontingenqy  is  to  happen  is  the  death  of  the 
respeotive  devisees  without  an  heir,  — that  is,  without  children  then  liv* 
ing,  — and  no  earHer  period,  and  the  estate  should  then  go  to  the  sur- 
vivor; and  where  it  was  also  provided  that  in  case  of  the  nuxriage  el 
either,  then  there  ahonld  be  a  division  of  the  estate,  the  postponed  divis- 
ien  shows  that  it  was  not  the  intention  of  the  testatrix  to  oonfine  the 
contingency  to  the  period  of  her  own  life.     WUUamB  v.  Lewi$,  074. 

IOl  Will  —  EsiomL  bt  Pabtixion  — -  Oontikobnt  LiiaTATioir&  -*  Where 
land  is  devised  to  children  of  the  testatrix  to  hold  equally  nntil  eertaiB 
contingencies,  upon  the  happening  of  which  a  division  was  to  be  had. 
and  also  upon  a  contingent  limitation  that  npon  the  death  of  one  With* 
out  heirs  that  portion  was  to  go  to  the  survivor,  a  Judgment  of  partitifls 
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iMt  nod  Mitp  ttft  aorrirw  from  claiming  Ui  Aara  upon  happaning  of 
lh«  ooatiiifnt  UaitotloiL  Ibe  pwtilian  aeparatis  into  parte  that  which 
iraa  btforahald  in  oommon  at  a  whola^  and  no  more  diatorba  the  llmita- 
tiana  than  woold  haTedoneaderiie  of  the  MTaral  portiona  to  the  reepect- 
Iteteiiaatibyfhotertsfariz.  Id. 
XL  Whl.  —  Wten  aTmeahxmtaxt  Gxit  n  Madb  bt  Husband  to  Whb 
Dr  SATmriomm  o»  not  Watheb  ot  Dowbb  in  hia  estate,  the  gift  has  a 
pielerenee  orer  aU  other  nnpreferzed  lagMiea}  hot  the  general  role  doea 
not  preyail,  if  the  will  olearlj  diaelese  thai  the  testator  intended  that 
SQoh  gift  shonld  net  hare  a  pref erenee  orw  other  hequeati^    Moan  t. 

IS.  Iix  —  Whbbb  Suoh  Qxn  wab  ah  AHxnnrr  lor  lifs  to  thewidow,  uneendl* 
tional  and  abaolnts^  bat  the  testator  had  ora^eatlBlated  the  soorose  eC 
•opply  npon  nhioh  its  payment  depended,  the  foil  annuity  moat  be  paid 
her  aa  long  aa  the  estate  laati ;  the  aonree  indioated  fallings  othera  nmst 
iopply  the  dsBcisnoy.    A 

111  Ur«v  BoBi  n  BunTr  lOft  OomnHratfur  «r  Wilu  ALLOwAiroBi  von 
nn  BoBOTB  cv  Pmuvbhooibal  Shbtiobb  abb  DuBOBBmBim  may,  to  a 
modsfate  amoont^  be  Unuim  vpon  Hm  bbMb,  wbIws  Hm  ease  be  frivo- 
loaaandnnneosesary.    Id. 

14.  Will  n  Vvmsowkd  to  hatb  bbbv  DanBonns  wns  Ibtbbt  to  Bbtokb 
I^  from  proof  that  it  oannot  be  foBnd  after  tastntor's  death.    (M^tt  y. 

11.  Obb  Who  Sbbeb  to  JBrablub  a  Lqbb  ob  Bbrmvbd  Will  Aamam 
TMM  BuBixBB  of  oferooming  by  adsfoate  proef  the  prssnmptien  that  it 
haa  been  dsatroyed,  cMlmo  rgeoeawdl.    iUL 

lA  TmmnmmooK  that  a  Will  Whkdi  oabhot  bb  Voinn>  wab  DanEBorB^ 
Abimo  BBTOGABia  n  BOT  Otbbookb  by  proof  that  persona  injvtiooaly  ' 
•flseted  by  the  will  had  opportonities  to  destroy  it    The  faets  and  oir- 
OBmstanees  mvst  be  soffident  to  establiah  that  the  will  waa  aotnally 
frandnlently  destroyed.    Id, 

n«  Oqbbi  AaAiBBT  THB  UBBUuuBiisfUL  Pbofobbbt  Of  A  WiLL  may  be  awardsd» 
in  the  disoietion  of  the  sozrogate^  nnder  the  statntee  of  New  Tork.    /d.^ 
See  FBBPBTUiriBi. 

WTTNESSIES. 

1.  HVBBABD  Ck>N8BBTB  TO  HD  Wdb's  BBIHO  WiKBBBI  whOB  ho  oAbb  in  tvl 

denoe  a  deed  witnessed  by  her.    TilktBon  r.  Prtchoird,  96. 

%  PLAIC  OV  LaHSSi  THOUGH  Dff  PaBT  GoFT  OV  GOTBBiniBBT  SUBTBT,  HAT 

BB  UsBD  ON  Tbial  by  a  surveyor  testifying  aa  a  witness.    Id, 
IL  Husband  or  Wivb  hat,  undbb  thb  Statutbb  ot  Wbst  Viboinia,  Oitb 
Eyidbnob  bob  ob  aoainst  Each  Otbbb  in  any  eiTil  action  or  proceed* 
ing,  except  that  neither  may  disclose  any  confidential  cominnniflation 
made  to  him  or  her  during  marriage.     Pki$m§  t.  Kftiaefy,  622. 

4.  PaBTT  CoNBBNTINO  that  WiTNBBS  ThRTFT  to  OlWflDBBTlAL  AND  PBITI- 

LBOBD  CoHHUNiOATiONa  on  direct  and  cross  examination  cannot  there- 
after hare  the  eridence  stmck  out  on  the  gronnd  that  it  related  to  a 
confidential  oommnnication.    Parkhmni  t.  BerdtUf  884. 

i,  OOBWDBNTIAL   OOHHUNIOATIONS    BBTWBBN    HUBBAND   ABD   WiVB   WHBB 

Alonb,  which  the  code  of  New  Tork  prohibits  either  from  testifying  to^ 
are  each  only  as  are  of  a  confidential  natore,  and  are  indnced  hj  the 
marital  relation,  and  do  not  indnde  ordinary  oonreraatioBS  rslstl^g  to 
matters  of  boainess.    Id, 
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6.  Iv  Win  OF  BsnT,  Vhiorm  m 

tttla  inhliownrighlMaaliflbatUw,  w1i«reb«li»olii»d«»ptr^M 
''haroladaoetMdpw^":  R.&M«.,e.8l;Me.0a  Jcknmmy.  MeH- 
000,102. 

7.  Winim^  WnxfiTLLT  Falsi  TnmioHT  bt,  mat  bb  Ddbbqabdkdu  — 

Where  witneii  willfiiUj  tWMn  fdMlj  to  any  material  matter,  the  jury 
may  disregard  the  whcAe  of  hia  erideaoe.  Owmt  t.  JCmmw  Ci^  efe;  ify 
Oo.,99. 
9,  Obbpibiutt  aw  WBOfBaa. — brantpcnoy  that  if  the  jniy  believe  that  any 
witnen  has  knowingly  testified  falsely  to  any  material  faet  they  may 
disregard  the  whole  of  his  testimany,  shoold  not  be  given  as  a  mafttsr  of 
eoQiee  In  any  ease;  bnt  whether  it  ahoold  be  given  or  not  always  rests 
in  the  soond  diseretion  of  the  ooort.  StaU  t.  ^adbm,  54. 
See  AQKBOWLBDOMBBn^  2;  A'iTOBBBiB  AT  Law,  8;  BVUMUWll^  8b  10-lSL 


WRIT  OV  ENTRY. 
OB  Ubihvipbd  Past  ov  mi  Pbbotsb^  althingh  k 
may  be  looovwed  BBdsr  the  Revised  Strtrtaief 
tsr  MMk ssekioa  10.    Jcknmmr. 
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